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Unit 1: Thinking Like a Transactional Lawyer

INTRODUCTION TO CONTRACT LAW
Part One

Welcome to Contracts. While a year ago you might have thought that a “tort”
was a kind of fruity pastry, most students enter law school with some idea of what a
contract is. If we asked you to close your eyes and imagine a contract, what would you
see? Maybe you would imagine an old, musty document like the one the dwarves
persuaded Bilbo Baggins to sign in the movie, The Hobbit: An Unexpected Journey.
You might think of a stack of “closing” papers signed by corporate executives
completing a multi-billion dollar merger. Or maybe you are reminded of an apartment
lease, your internet service provider agreement, or that document the plumber had
you sign before fixing your sink.

Promises the Law Will Enforce. As you will discover in this course, a contract
need not be a written document at all.! Oral contracts are not only enforceable but
are in fact ubiquitous. If there is a written document, is that piece of paper the
contract? Or is it just evidence that a contract was made? And what’s the difference
between those concepts? If the contract is not necessarily the piece of paper, what is
it? On second thought, are you confident that you know what a contract is? We had
better fix that.

One common definition of a contract is that it is (1) a promise (or a set of
promises) that (2) the law (3) will enforce.2 To “enforce” the contract means to
compel the person making the promise (the “promisor”) to either perform it or to pay
damages for failing to do so. Enforcement by “the law” means that it will be done by
duly authorized agencies of the government through the court system,3 and not by

1 Except when, for certain reasons in certain cases, the law requires a writing. At this point
you should start getting used to the idea that there are very few flat statements about contract law
that do not have exceptions. And, sometimes, the exceptions have exceptions.

2 See, e.g., RESTATEMENT (SECOND) OF CONTRACTS § 1 (1981).

3 Actually, enforcement can be a little more complicated in that it isn’t only through the court
system. Sometimes parties contractually agree to have a private arbitrator decide their dispute.
Parties also sometimes have “self-help” means of enforcement. We will frequently refer to what
“courts” and “the court system” do with regard to contracts, but we don’t mean to exclude other players
in a complex legal system. We've just read so many judicial opinions over the years that we sometimes
can’t stop ourselves from talking about courts. (Note: We are only the first unit, and you already should
be figuring out that almost every general statement about contract law requires qualification. That,
for better or for worse, is part of how lawyers earn their keep. If this stuff were simple, everyone would
do it.).
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hired Corleone family thugs* or angry mobs with torches.> The really complex part of
this definition is what kind of promises will the law enforce? It is fair to say that
perhaps half of the first-year Contracts course involves aspects of this single
question—and professors will routinely complain that they do not have enough time
to teach it as thoroughly as they like.

Contracts in Transactional Foresight. An old joke about the traditional law
school Contracts course is that students could get through an entire casebook’s worth
of material without seeing an actual contract. We don’t want that to happen to you.
While the bulk of the course is necessarily made up of legal materials—typically
statutes and cases from appellate courts—the contract is always central to the
questions involved.

While much of the contract law you will learn in this course will come from
cases, most parties don’t anticipate a lawsuit at the time they enter into an
agreement. Transactional lawyers have gotten a rap, often unfairly, as being the
people who say “no” to a deal getting done. That is because transactional lawyering
1s forward-thinking. It requires understanding the known situation of the parties, but
also considering the many potential unknown futures that might lie ahead. What
happens if the deal doesn’t work out as wonderfully as the parties expect? The
foresight of a good transactional lawyer can sometimes prevent a future conflict or
else put the client in a better situation if a conflict does arise.

Transactional lawyers must thus deal with a contract in the absence of a legal
case. We want you to do start the course by doing the same thing. Accordingly, our
jumping-off point will be for you to read and consider the transactional agreement in
this unit. Along with that document, we have added some comment boxes to provide
additional information as you read. After the agreement, you'll find a series of
Questions for Discussion that you should (surprise!) be thoroughly prepared to
discuss in class. After the questions, you will find a Problem that your professor may
ask you work or even to turn in. If the goal of law school is to teach you how to “think
like a lawyer,” then one of the many goals of this Contracts course is to teach you how
to think like a transactional lawyer—that 1s, as someone who has the foresight and
practical wisdom to create and draft contracts, not merely to sue over them after they
are broken. The questions and problem at the end of this unit are the beginning of
our process of learning how to think transactionally.

Without further ado, let us begin Contracts with a very formal-looking and
lawyer-drafted document entitled “Surrogate Parenting Agreement.” Read it through
carefully. Note that it never once uses the term “contract.” Is it a contract?

4 See generally THE GODFATHER (Paramount Pictures 1972).

5 See, e.g., MARY SHELLEY, FRANKENSTEIN (1818).
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SURROGATE PARENTING AGREEMENT

THIS AGREEMENT is made this 6th day of February,
1985, by and between MARY BETH WHITEHEAD, a
married woman (herein referred to as “Surrogate”),
RICHARD WHITEHEAD, her husband (herein referred
to as “Husband”), and WILLIAM STERN, (herein
referred to as “Natural Father”).

RECITALS

THIS AGREEMENT is made with reference to the
following facts:

(1) WILLIAM STERN, Natural Father, is an
individual over the age of eighteen (18) years who is
desirous of entering into this Agreement.

The first paragraph in a contract
is its preamble. Parties to a
contract are usually identified in
its preamble.

Like most contractual recitals, the
three recitals in this section don’t
state any functional terms of
agreement. Recitals generally
provide the background factual
context for a contract. Why are they
here if they don’t contain
operational provisions that bind the
parties?

(2) The sole purpose of this Agreement is to enable WILLIAM STERN and his
infertile wife to have a child which is biologically related to WILLIAM STERN.

(3) MARY BETH WHITEHEAD, Surrogate, and RICHARD WHITEHEAD, her
husband, are over the age of eighteen (18) years and desirous of entering into this

Agreement in consideration of the following:

NOW THEREFORE, in consideration of the
mutual promises contained herein and the intentions of
being legally bound hereby, the parties agree as follows:

1. MARY BETH WHITEHEAD, Surrogate,

This paragraph contains the words
of agreement (here, “the parties
agree as follows”), so we should
expect the actual, operative terms
to follow after this paragraph.

represents that she is capable of conceiving children. MARY BETH WHITEHEAD
understands and agrees that in the best interest of the child, she will not form or
attempt to form a parent-child relationship with any child or children she may
conceive, carry to term and give birth to, pursuant to the provisions of this

Agreement, and shall freely surrender custody to
WILLIAM STERN, Natural Father, immediately upon
birth of the child; and terminate all parental rights to
said child pursuant to this Agreement.

2. MARY BETH WHITEHEAD, Surrogate, and
RICHARD WHITEHEAD, her husband, have been

Detailed written contracts often
include the central promises of a
deal for each party in the first few
paragraphs after the words of
agreement. These are sometimes
known as subject-matter
performance provisions. These
“core” provisions for this agreement

are contained in paragraphs 1-4.

married since 12/2/73, and RICHARD WHITEHEAD is

In agreement with the purposes, intents and provisions

of this Agreement and acknowledges that his wife, MARY BETH WHITEHEAD,
Surrogate, shall be artificially inseminated pursuant to the provisions of this
Agreement. RICHARD WHITEHEAD agrees that in the best interest of the child, he
will not form or attempt to form a parent-child relationship with any child or children
MARY BETH WHITEHEAD, Surrogate, may conceive by artificial insemination as
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described herein, and agrees to freely and readily surrender immediate custody of the
child to WILLIAM STERN, Natural Father; and terminate his parental rights;
RICHARD WHITEHEAD further acknowledges he will

Held in escrow means that a non-

do all acts necessary to rebut the presumption of . .

. . . party will keep the money until
paternity of any offspring conceived and born pursuant certain specified conditions are met.
to aforementioned agreement as provided by law, Why might that be a good idea in a
. . . . 1 s
including blood testing and/or HLA testing. fransaction’

3. WILLIAM STERN, Natural Father, does hereby enter into this written
contractual Agreement with MARY BETH WHITEHEAD, Surrogate, where MARY
BETH WHITEHEAD shall be artificially inseminated with the semen of WILLIAM
STERN by a physician. MARY BETH WHITEHEAD, Surrogate, upon becoming
pregnant, acknowledges that she will carry said embryo/fetus(s) until delivery. MARY
BETH WHITEHEAD, Surrogate, and RICHARD WHITEHEAD, her husband, agree
that they will cooperate with any background investigation into the Surrogate’s
medical, family and personal history and warrants the information to be accurate to
the best of their knowledge. MARY BETH WHITEHEAD, Surrogate, and RICHARD
WHITEHEAD, her husband, agree to surrender custody of the child to WILLIAM
STERN, Natural Father, immediately upon birth, acknowledging that it is the intent
of this Agreement in the best interests of the child to do so; as well as institute and
cooperate in proceedings to terminate their respective parental rights to said child,
and sign any and all necessary affidavits, documents, and the like, in order to further
the intent and purposes of this Agreement. It is understood by MARY BETH
WHITEHEAD, and RICHARD WHITEHEAD, that the child to be conceived is being
done so for the sole purpose of giving said child to WILLIAM STERN, its natural and
biological father. MARY BETH WHITEHEAD and RICHARD WHITEHEAD agree to
sign all necessary affidavits prior to and after the birth of the child and voluntarily
participate in any paternity proceedings necessary to have WILLIAM STERN’S name
entered on said child’s birth certificate as the natural or biological father.

4. That the consideration for this Agreement, o P W
which is compensation for services and expenses, and in great deal in contract law. It may
no way is to be construed as a fee for termination of natmeanwhatyouthinkiifmeans:

parental rights or a payment in exchange for a consent to surrender the child for
adoption, in addition to other provisions contained herein, shall be as follows:

(A) $10,000 shall be paid to MARY BETH Adjusted for inflation using the
WHITEHEAD, Surrogate, upon surrender of custody to Consumer Price Index, $10,000 in
WILLIAM STERN, the natural and biological father of ;9ﬁ5 is worth $22,790.30 in 2017
the child born pursuant to the provisions of this i

Agreement for surrogate services and expenses in carrying out her obligations under
this Agreement;

(B) The consideration to be paid to MARY BETH WHITEHEAD, Surrogate,
shall be deposited with the Infertility Center of New York (hereinafter ICNY), the
representative of WILLIAM STERN, at the time of the signing of this Agreement,
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and held in escrow until completion of the duties and obligations of MARY BETH

WHITEHEAD, Surrogate, (see Exhibit “A” for a copy of the Escrow Agreement), as
herein described.

Held in escrow means that a non-

(C) WILLIAM STERN, Natural Father, shall pay party will keip ;he m;{rﬁev until
. certain speciried con itions are met.
the expenses incurred by MARY BETH WHITEHEAD, Why might that be a good idea?
Surrogate, pursuant to her pregnancy, more specifically
defined as follows:

(1) All medical, hospitalization, and pharmaceutical, laboratory and therapy
expenses incurred as a result of MARY BETH WHITEHEAD’S pregnancy, not
covered or allowed by her present health and major medical insurance, including all
extraordinary medical expenses and all reasonable expenses for treatment of any
emotional or mental conditions or problems related to said pregnancy, but in no case
shall any such expenses be paid or reimbursed after a period of six (6) months have
elapsed since the date of the termination of the pregnancy, and this Agreement
specifically excludes any expenses for lost wages or other non-itemized incidentals
(see Exhibit “B”) related to said pregnancy.

(2) WILLIAM STERN, Natural Father, shall not

be responsible for any latent medical expenses In the interest of brevity, we have
. . . omitted the numerous Exhibits to
occurring six (6) weeks subsequent to the birth of the o
- X . the agreement. An exhibit is
child, unless the medical problem or abnormality generally a standalone document
incident thereto was known and treated by a physician that the parties want treated as part

prior to the expiration of said six (6) week period and in of the agreement.

written notice of the same sent to ICNY, as
representative of WILLIAM STERN by certified mail, return receipt requested,
advising of this treatment.

(3) WILLIAM STERN, Natural Father, shall be responsible for the total costs
of all paternity testing. Such paternity testing may, at the option of WILLIAM
STERN, Natural Father, be required prior to release of the surrogate fee from escrow.
In the event WILLIAM STERN, Natural Father, is conclusively determined not to be
the biological father of the child as a result of an HLA test, this Agreement will be
deemed breached and MARY BETH WHITEHEAD, Surrogate, shall not be entitled
to any fee. WILLIAM STERN, Natural Father, shall be entitled to reimbursement of
all medical and related expenses from MARY BETH WHITEHEAD, Surrogate, and
RICHARD WHITEHEAD, her husband.

(4) MARY BETH WHITEHEAD’S reasonable travel expenses incurred at the
request of WILLIAM STERN, pursuant to this Agreement.

5. MARY BETH WHITEHEAD, Surrogate, and RICHARD WHITEHEAD, her
husband, understand and agree to assume all risks, including the risk of death, which
are incidental to conception, pregnancy, childbirth, including but not limited to,
postpartum complications. A copy of said possible risks and/or complications is
attached hereto and made a part hereof (see Exhibit “C”).
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6. MARY BETH WHITEHEAD, Surrogate, and RICHARD WHITEHEAD, her
husband, hereby agree to undergo psychiatric evaluation by JOAN EINWOHNER, a
psychiatrist as designated by WILLIAM STERN or an agent thereof. WILLIAM
STERN shall pay for the cost of said psychiatric evaluation. MARY BETH
WHITEHEAD and RICHARD WHITEHEAD shall sign, prior to their evaluations, a
medical release permitting dissemination of the report prepared as a result of said
psychiatric evaluations to ICNY or WILLIAM STERN and his wife.

7. MARY BETH WHITEHEAD, Surrogate, and RICHARD WHITEHEAD, her
husband, hereby agree that it is the exclusive and sole right of WILLIAM STERN,
Natural Father, to name said child.

8. “Child” as referred to in this Agreement shall include all children born
simultaneously pursuant to the inseminations contemplated herein.

9. In the event of the death of WILLIAM STERN, prior or subsequent to the
birth of said child, it is hereby understood and agreed by MARY BETH
WHITEHEAD, Surrogate, and RICHARD WHITEHEAD, her husband, that the child
will be placed in the custody of WILLIAM STERN’S wife.

10. In the event that the child is miscarried prior to the fifth (5th) month of
pregnancy, no compensation, as enumerated in paragraph 4(A), shall be paid to
MARY BETH WHITEHEAD, Surrogate. However, the expenses enumerated in
paragraph 4(C) shall be paid or reimbursed to MARY BETH WHITEHEAD,
Surrogate. In the event the child is miscarried, dies or is stillborn subsequent to the
fourth (4th) month of pregnancy and said child does not survive, the Surrogate shall
receive $ 1,000.00 in lieu of the compensation enumerated in paragraph 4(A). In the
event of a miscarriage or stillbirth as described above, this Agreement shall terminate
and neither MARY BETH WHITEHEAD, Surrogate, nor WILLIAM STERN, Natural
Father, shall be under any further obligation under this Agreement.

11. MARY BETH WHITEHEAD, Surrogate, and WILLIAM STERN, Natural
Father, shall have undergone complete physical and genetic evaluation, under the
direction and supervision of a licensed physician, to determine whether the physical
health and well-being of each is satisfactory. Said physical examination shall include
testing for venereal diseases, specifically including but not limited to, syphilis, herpes
and gonorrhea. Said venereal diseases testing shall be done prior to, but not limited
to, each series of inseminations.

12. In the event that pregnancy has not occurred within a reasonable time, in
the opinion of WILLIAM STERN, Natural Father, this Agreement shall terminate by
written notice to MARY BETH WHITEHEAD, Surrogate, at the residence provided
to the ICNY by the Surrogate, from ICNY, as representative of WILLIAM STERN,
Natural Father.

13. MARY BETH WHITEHEAD, Surrogate, agrees that she will not abort the
children conceived except, if in the professional medical opinion of the inseminating
physician, such action is necessary for the physical health of MARY BETH
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WHITEHEAD or the child has been determined by said physician to be
physiologically abnormal. MARY BETH WHITEHEAD further agrees, upon the
request of said physician to undergo amniocentesis (see Exhibit “D”) or similar tests
to detect genetic and congenital defects. In the event said test reveals that the fetus
is genetically or congenitally abnormal, MARY BETH WHITEHEAD, Surrogate,
agrees to abort the fetus upon demand of WILLIAM STERN, Natural Father, in
which event, the fee paid to the Surrogate will be in accordance to Paragraph 10. If
MARY BETH WHITEHEAD refuses to abort the fetus upon demand of WILLIAM
STERN, his obligations as stated in this Agreement shall cease forthwith, except as
to obligation of paternity imposed by statute.

14. Despite the provisions of Paragraph 13, WILLIAM STERN, Natural
Father, recognizes that some genetic and congenital abnormalities may not be
detected by amniocentesis or other tests, and therefore, if proven to be the biological
father of the child, assumes the legal responsibility for any child who may possess
genetic or congenital abnormalities. (See Exhibits “E” and “F”).

15. MARY BETH WHITEHEAD, Surrogate, further agrees to adhere to all
medical instructions given to her by the inseminating physician as well as her
independent obstetrician. MARY BETH WHITEHEAD also agrees not to smoke
cigarettes, drink alcoholic beverages, use illegal drugs, or take non-prescription
medications or prescribed medications without written consent from her physician.
MARY BETH WHITEHEAD agrees to follow a prenatal medical examination
schedule to consist of no fewer visits than: one visit per month during the first seven
(7) months of pregnancy, two visits (each to occur at two-week intervals) during the
eighth and ninth month of pregnancy.

16. MARY BETH WHITEHEAD, Surrogate, agrees to cause RICHARD
WHITEHEAD, her husband, to execute a refusal of consent form as annexed hereto
as Exhibit “G”.

17. Each party acknowledges that he or she fully understands this Agreement
and its legal effect, and that they are signing the same freely and voluntarily and
that neither party has any reason to believe that the other(s) did not freely and
voluntarily execute said Agreement.

18. In the event any of the provisions of this Agreement are deemed to be
invalid or unenforceable, the same shall be deemed severable from the remainder of
this Agreement and shall not cause the invalidity or unenforceability of the

remainder of this Agreement. If such provision shall be

deemed invalid due to its scope or breadth, then said Paragraph 18 is known as a

severability clause. It appears in

provision shall be deemed valid to the extent of the scope T RS i e e o
or breadth permitted by law. ensuring that the contract will
remain in force even if part of it
19. The original of this Agreement, upon turns out to be legally

unenforceable.

execution, shall be retained by the Infertility Center of

New York, with photocopies being distributed to MARY BETH WHITEHEAD,
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Surrogate and WILLIAM STERN, Natural Father, having the same legal effect as
the original.

/s William Stern
Natural Father
Date 2/6/85

STATE OF NEW YORK ) SS:

COUNTY OF NEW YORK )

On the 6th day of February, 1985, before me personally came WILLIAM STERN, known to me, and to
me known, to be the individual described in the foregoing instrument and he acknowledged to me that
he executed the same as his free and voluntary act.

/s Jane W. Doe
Notary Public

We have read the foregoing five pages of this Agreement, and it is our collective
intention by affixing our signatures below, to enter into a binding legal obligation.

/s Mary Beth Whitehead

Surrogate

Date: 1-30-85 Each of the parties’ signatures on
this agreement is accompanied by
what is known as an

/s Richard Whitehead, acknowledgement in front of a

Surrogate’s Husband notarylpubllic. An acknowledgehment
. isn’t a legal requirement, so why

Date: 1-30-85 would the parties put this in the

document?

STATE OF NEW YORK ) SS:

COUNTY OF NEW YORK )

On the 6th day of February, 1985, before as personally came MARY BETH WHITEHEAD, known to
me, and to me known to be the individual described in the foregoing instrument and she acknowledged
to me that she executed the same as her free and voluntary act.

/s Richard Roe
Notary Public

STATE OF NEW YORK ) SS:

COUNTY OF NEW YORK)

On the 6th day of February, 1985, before as personally came RICHARD WHITEHEAD, known to me,
and to me known to be the individual described in the foregoing instrument and he acknowledged to
me that he executed the same me his free and voluntary act.

/s Joseph Bloe
Notary Public
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Questions for Discussion

1. This Surrogate Parenting Agreement certainly looks like a contract. Is
1t? Is there any difference between an “agreement” and a “contract”?

2. This agreement includes three specific people as parties. Why these
three? Why is Richard Whitehead here, but not William Stern’s wife (who is
referenced, but never by name)? You might want to look at paragraph 2 as you think
about this question.

3. Re-read the words of agreement paragraph. What does this
paragraph state that one or more of the parties might argue about later?

4. You may somewhere have heard the phrase freedom of contract, an
important concept in American law. But should Mary Beth Whitehead be free to agree
to terms like those in paragraph 1? More importantly, should the law enforce what
she agreed to here?

5. Consider paragraph 3. Does it matter that the parties specify artificial
insemination? After all, it might be easier and cheaper to take care of this matter the
“natural” way. Can you think of any reasons why this term might affect the legal
enforceability of the agreement?

6. Why exactly does the phrase “best interests of the child” keep
showing up in this document? Is someone intended to read that phrase and be affected
by it?

7. The header to paragraph 4 states that the payment to Mary Beth
Whitehead is not “to be construed as a fee for termination of parental rights or a
payment in exchange for a consent to surrender the child for adoption.” Who exactly
1sn’t supposed to be construing it that way? And what would happen if that person
(or persons) did construe it that way?

8. Imagine that the price term in paragraph 4(A) was one dollar. Should
that affect the enforceability of this agreement? How about if the term were $1
million? Should the parties be free to bargain for any price term?

9. In the top part of paragraph 4(C), the parties use the term,
“expenses...pursuant to her pregnancy.” The parties then elaborate further on these
expenses in the four subparagraphs that follow. Isn’t “expenses...pursuant to her
pregnancy” specific enough? Read through the various items in this four-paragraph
list and try to determine why those terms made it into the contract. Who benefits or
1s protected by each term in this list?
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10.  Consider paragraph 5. Should the Whiteheads really be able to agree to
the “risk of death” for Mary Beth? Come to think of it, have you signed a document
agreeing to the “risk of death”?

11.  Why on earth would the psychiatric evaluations for the Whiteheads in
paragraph 6 be part of the agreement?

12.  Paragraph 9 provides that, in the event of William Stern’s death, the
Whiteheads agree that the child will be placed in the custody of Stern’s wife. Do the
parties have a right to agree to this term? Can Mrs. Stern, who is not a party to the
contract, sue to compel performance if the Whiteheads fail to comply?

13.  Notice that both paragraphs 13 and 15 involve Mary Beth Whitehead
limiting her right to act in certain ways in the future. Should the legal system, in
your view, enforce one, both, or neither of these two paragraphs? If you find one to be
enforceable and one not, what kind of a legal rule would you craft that would support
your conclusion?

14. Can the parties really, as paragraph 18 provides, sever “any of the
provisions” from the agreement and enforce the remainder? Try omitting all of
paragraph 4, for example. What provisions could the parties reasonably drop and still
retain the benefit of their bargain?

Problem

Problem 1.1

Suppose that you represent either Mary Beth Whitehead or William Stern
(your professor may assign you to one party or the other). Think about your client’s
position and interests. Draft a list of changes to the Surrogate Parenting
Agreement—at least five of them—that you, as the attorney would want made on
your client’s behalf to improve your client’s situation.

Beside each of your proposals, include two numbers: (1) the likely importance
to your client of your proposed change on a one-to-ten scale (with ten being the most
important), and (2) the percentage you would estimate your chances are of persuading
the other party to accept your proposal in a negotiation of the terms.

UNIT 1: THINKING LIKE A TRANSACTIONAL LAWYER 21



Unit 2: Thinking Like a Contract Litigator

INTRODUCTION TO CONTRACT LAW

Part Two

FOCUS OF THIS UNIT

In the previous unit, we considered an agreement from the perspective of a
forward-thinking transactional lawyer, seeking to understand what the agreement
means and what its legal implications are. Transactional lawyers don’t work in a legal
vacuum, however. Even the newest contract is affected by the legal environment in
which it comes into existence. A twenty-first century practitioner of American
contract law must, accordingly, consider that which has come before—cases, statutes,
and even the brooding presence of centuries-old English common law. The underlying
analytical skills for both a litigator and a transactional lawyer necessarily have a
great deal of overlap. Both are working in an environment of pre-existing law.

Looking Backwards. As our ultimate goal is for you to be a well-rounded
lawyer, we will now undertake the task set out in this unit—evaluating a transaction
after the fact. The Surrogate Parenting Agreement from the previous unit did indeed
end up in a lawsuit. Two opinions resulting from that litigation follow in this unit
and will be instructive to us in understanding the basic issues and outline of the law
of contracts. While transactional lawyers are generally forward-looking in their focus,
we mustn’t lose sight of the fact that thinking about the future requires a solid
understanding in what came before. The traditional law school case method of
instruction, whatever its faults may be, excels in training lawyers to deconstruct the
past.

Just Enough Procedure to Be Dangerous. We think that your Civil Procedure
professor is a better source of information about civil procedure than we are.
Nonetheless, we’ll make some occasional brief diversions into civil procedure when
we think it helpful to your understanding of how courts are grappling with matters
of contract law (which is a far more interesting subject, in our unbiased opinion).!
Here is one such diversion.

The two court opinions that follow arise from the agreement we considered in
the previous unit. The first opinion is from a trial-level court that considered evidence

1 Don’t tell your Civil Procedure professor we said that. We don’t want to cause trouble unless
we have a really good reason to do so. An old lawyer’s maxim is “Never offend anyone unintentionally.”
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presented by the parties in a bench trial. When we imagine a trial, we usually
envision a judge who resolves questions of law while an empaneled jury deliberates
and decides disputed facts. In a bench trial, the judge fills both roles and no jury is
involved. In this trial court opinion, the judge heard testimony from fact witnesses
with personal knowledge of the case—such as the parties to the agreement—as well
as from expert witnesses, like psychologists who could opine on matters calling for
expertise outside of the law. After the parties have presented their cases in a bench
trial, a judge will typically report findings of fact (resolving factual issues) and
conclusions of law (resolving legal issues). Based on those findings and conclusions,
a court will render its final judgment. While the parties may file various post-trial
motions, the final judgment is the point at which parties unhappy with the trial court
decision are able to appeal based on alleged error by the lower court.

The second court opinion in this unit is the appeal of the trial court’s decision
in the first opinion. Most cases you read in law school are appellate opinions, and the
second opinion is one of these, a decision by the New Jersey Supreme Court. As an
appellate court, a state supreme court has no ability to engage in its own fact finding.
In a sense, the higher court (much like the parties, for that matter) is stuck with the
factual determinations by the lower court. An appellate court can, however, fully
review the conclusions of law and the methods by which the trial court reached its
factual conclusions.

As you read these two opinions arising from the same trial and same dispute
by the parties, consider the legal bases by which the courts reach their decisions. We
especially want you to focus on the role of contract law in the two opinions, including
the role that contract law plays in relation to other bodies of law, such as family law
and criminal law. Because trial court opinions are less common in law school, we have
taken the liberty of adding a few box annotations to help you through it. For the
appellate opinion, however, you are on your own. Good luck!
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Cases and Materials

IN RE BABY “M”
Superior Court of New Jersey, Bergen County
525 A.2d 1128 (1987), revd 537 A.2d 1227 (1988)

SORKOW, P.J.F.P.:2

The primary issue to be determined by this litigation is what are the best
interests of a child until now called “Baby M.” All other concerns raised by counsel
constitute commentary.

That commentary includes the need to determine Pay close attention to the
if a unique arrangement between a man and woman, UESTENS Gif @it [ Tk
unmarried to each other, creates a contract. If so, 1s the by the.court mth'.s paragr.aph'
. . . You will be grappling versions of
contract enforceable; and if so, by what criteria, means R FTE SRS
and manner. If not, what are the rights and duties of the throughout this course.

parties with regard to custody, visitation and support.

Jurisdiction
Probably the most important authority of the court The court is helpful here to
is the exercise of its parens patriae jurisdiction. define important terms like

jurisdiction, as well its Latin
legal terminology. Courts are not
always so nice, so you should

Jurisdiction i1s a word of broad and comprehensive
impact. It means the authority by which courts and

judicial officers take cognizance of and decide cases. It keep a law dictionary handy for
means the authority to act, to find, define and apply the terms you don’t know or that
law. are used in an unfamiliar way.

Parens patriae is that power of the sovereign (in this case the State of New
Jersey by its judicial branch) to watch over the interests of those who are incapable
of protecting themselves. BLACK’S LAW DICTIONARY (4th ed. 1975).

Thus, it is pursuant to N.J. Ct. R. 5:2-1, which defines actions cognizable in the
Superior Court, Chancery Division, Family Part, that this court, as the present day
successor to a part of that historic legacy of equity jurisdiction, applies said
jurisdiction to the issues herein presented; to wit, the best interest of a child and
contractual rights, if any, of the litigating parties.

2 [“P.J.F.P” stands for Presiding Judge, Family Part, Chancery Division, New Jersey Superior
Court.—Eds.]
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Venue

Venue is a concept of place—in this this context, where should a lawsuit be
brought. Jurisdiction defines the court’s authority; venue defines in which geographic

area the suit should be instituted. Mr. and Mrs. William
Stern! live in Bergen County, New Jersey. Mr. and Mrs.
Richard Whitehead live in Ocean County, New Jersey.
The child was taken from Bergen County to Ocean
County and returned to Bergen County ultimately from

Venue of a case is more
important than you might think.
Parties sometimes get into
major fights over the county or
district where a lawsuit is heard.

the State of Florida. At the time of the institution of this
suit, Mr. and Mrs. Stern believed they had the right to have the child returned to
them in Bergen County. They believed “Baby M” was a resident of Bergen County;
hence, Mr. and Mrs. Stern began their action here. R.5:2-1 provides that an action
involving status of children should be brought in the county of domicile. There never
was a challenge to this placement of venue. This court concludes that venue is

properly in Bergen County.

Procedural History

This litigation began on May 5, 1986, when Mr. and Mrs. William Stern filed

an ex-parte application for an order to show cause why
this court should not issue an order for a summary
judgment to enforce a surrogate-parenting contract.
The order to show cause was returnable on May 27,
1986.

At the same time a verified complaint was filed
seeking to enforce a surrogate-parenting agreement,
compel the surrender to plaintiffs of the infant child
born to Mrs. Mary Beth Whitehead, restrain any
interference with plaintiffs’ custody of the infant,

When a court recounts the
procedural history leading up to
its opinion, the context will
often help you understand why
the court is doing what it is
doing. You usually won’t find the
main point of the case here,
however (unless you're studying
procedure), and we have edited
this part down considerably.

terminate Mrs. Whitehead’s parental rights and allow adoption of the child by Mrs.

Stern.

[The court describes its decision to appoint a guardian ad litem to represent

the interests of child independently of the parties.]

On September 2, 1986, Mr. and Mrs. Whitehead filed an answer to the
complaint and a counterclaim seeking custody and damages for fraud.

The trial commenced on January 5, 1987.

1 [By the court] Both Sterns hold Ph.D. degrees. In addition, Mrs. Stern has an M.D.
degree. They are both properly called Doctor. However, for clarity, they will be referred to as

Mr. Stern and Mrs. Stern.
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Findings of Fact, Conclusions of Law and Opinion.

This is a nonjury trial. At law, it is the jury that makes the findings of fact. As
in all chancery proceedings, the court is the fact finder.

This court has spent six weeks in the actual trial of the issues before it. The
parties, with their 38 expert and lay witnesses, have

The findings of fact recounted
here are based on the trial
judge’s consideration and

testified. The admissible evidence has been marked.
The testimony and the tangible evidence have been

carefully listened to, noted and reviewed by this court. weighing of evidence. Where
The credibility of the witnesses has been examined, evidence was in conflict, the
tested and weighed. judge decides which evidence
was more credible. In this
This court makes the following findings of fact: opinion, the findings of fact tell

the story that led to the
agreement we are considering.

Mr. and Mrs. Stern met when they were both
graduate students at the University of Michigan and

began dating in 1969. The couple was married in East Lansing, Michigan, on July 27,
1974, by a minister friend of the family. By now each had earned a Ph.D.—Mr. Stern
in bio-chemistry and Mrs. Stern in human genetics.

The Sterns had discussed having children prior to and after their marriage but
mutually concluded that until Mrs. Stern’s pediatric residency was completed, her
time to devote to family would be inadequate and thus unfair to the child. It was also
concluded that post-residency earnings would make the family more economically
secure.

In 1972 and 1978, Mrs. Stern had experienced several episodes of numbness
in her fingers and toes and some leg weakness. [Mrs. Stern ultimately was diagnosed

with multiple sclerosis, which made the possibility of a pregnancy dangerous to her
health.]

The Sterns explored the possibility of adoption but were discouraged in their
inquiries. They learned that because they were of different religions and they were
an “older couple,” adoption of a newborn infant would be extremely difficult. Indeed,
the multi-year wait would have them in their very late 30's to early 40's if a child
were to become available. Moreover, following the death of William Stern’s mother in
1983, the desirability of having his own biological offspring became compelling to
William Stern, thus making adoption a less desirable alternative

In 1984, Mr. Stern read an ad from the Infertility Center of New York
(hereinafter ICNY) and with the consent of Mrs. Stern, they decided to pursue
surrogate parenting. ICNY is an agency that provides surrogate mother candidates
to applicants seeking a child through an alternative means of reproduction.

Mary Beth Whitehead is presently 29 years old. [She and Richard Whitehead
met and were married in 1973, when she was 16 and he was 24.]
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Their first child, Ryan, was born on July 7, 1974. The Whiteheads had their
second child, whom they named Tuesday, on January 27, 1976.32 Within several
months after their daughter’s birth, Richard and Mary Beth Whitehead decided that
they did not want to have any more children, that they were “content” with the two
children and thought they had the “perfect family.” There was mutual agreement that
Mr. Whitehead should have a vasectomy to prevent further impregnation of Mrs.
Whitehead. The Whiteheads had created their family and wanted no further children.

In or about August or September 1984, Mr. and Mrs. Stern made inquiries into
several surrogate parenting programs throughout the United States. Initially, they
had hoped to find a woman who would function as a gestational surrogate only; that
1s, a woman who would be implanted with an egg of Mrs. Stern fertilized by the sperm
of Mr. Stern. At that time, however, in vitro fertilization was largely experimental
and not a generally available option.

Mr. and Mrs. Stern contacted the Infertility Center of New York and were sent
a brochure. The brochure explained in general terms the surrogate parenting
procedure and the services which ICNY offered, including the screening of potential

surrogate candidates. On December 3, 1984, Mr. Stern The agreement referenced here
entered into an agreement with ICNY. is not the document you read in

the previous unit. The
Over the next several months Mr. and Mrs. Stern 2
agreement between Stern and

were provided with various biographical data concerning ICNY came earlier.

potential surrogate candidates. Mr. and Mrs. Stern
reviewed the material and attempted to set up interviews with several candidates.
They were eventually told of a potential surrogate enrolled in the program who had
been unsuccessful working with another couple for approximately eight months. The
woman was described as being very dedicated and anxious to work with another
couple. The candidate was Mary Beth Whitehead.

Mrs. Whitehead was enrolled in the ICNY surrogate program since the spring
1984. Mrs. Whitehead testified she was motivated to join the program in the hopes of
“giving the most loving gift of happiness to an unfortunate couple.” Mrs. Whitehead
also felt that the surrogate’s fee would assist her in providing for her children’s long
range educational goals. Her signed application also reveals these reasons.

Mrs. Whitehead had learned of surrogate parenting through an advertisement
in The Asbury Park Press. Mrs. Whitehead spoke of her interest in the surrogacy
program to no one other than Mr. Whitehead over the next week. Although Mr.
Whitehead was initially opposed to Mrs. Whitehead’s involvement in the surrogate
program, he ultimately deferred to his wife’s wishes. Mrs. Whitehead contacted ICNY
and was provided with an application form which she filled out and submitted to the
center.

3 [Which, as it happens, was a Tuesday. This is an excellent example of a fact that is
interesting, but not legally relevant. Those sometimes happen. — Eds.]
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In or about April 1984 Mrs. Whitehead submitted to a psychological evaluation
to determine her suitability as a potential surrogate. She was evaluated by interview
and testing. The examiner reported that although Mrs. Whitehead expected to have
strong feelings about giving up the baby at birth, she was sincere in her plan to
become a surrogate mother and has thought extensively about the plan. Although the
examiner noted that it would be important to explore with Mrs. Whitehead in more
depth whether she would be able to relinquish the child in final analysis, Mrs.
Whitehead was recommended as an appropriate candidate for a surrogate volunteer.
This report was made for ICNY prior to Mrs. Whitehead working for her first childless
couple. It was this fact of prior evaluation that the Sterns relied on. Mrs. Whitehead
testified to receiving two counseling sessions at ICNY.

In or about May 1984 ICNY matched Mrs. Whitehead with a married couple
(not Mr. and Mrs. Stern) who sought to engage Mrs. Whitehead as a surrogate. The
prospective surrogate was presented with a proposed form of surrogate parenting
agreement. The proposed agreement was almost identical to the agreement Mrs.
Whitehead would later sign with Mr. Stern. As required by the center, she consulted
independent counsel on May 24, 1984, who after

spending several hours discussing the possible legal Provisions of a formally-drafted
ramifications of the agreement with both Mr. and Mrs. contract are often in forms that
Whitehead, negotiated at Mrs. Whitehead’s request are replicated from a prior

transaction and modified (or
not) to fit the needs of the new
transaction.

several minor changes in the contract. The contract was
signed by the Whiteheads and shortly thereafter, she

began her efforts to conceive by artificial insemination.
Her effort for this couple was unsuccessful. She was then introduced to Mr. and Mrs.
Stern.

Mr. and Mrs. Stern met with Mr. and Mrs. Whitehead in January 1985 in New
Brunswick, New Jersey. The site was chosen because it is approximately mid-way
between the respective residences. The parties discussed the proposed surrogacy
arrangement and other elements of their contemplated relationship, including Mrs.
Whitehead’s duty to relinquish custody of the child to Mr. and Mrs. Stern. Mrs.
Whitehead made it clear she would not appear on the Sterns’ doorstep. All she wanted
was an annual picture and letter report of progress. At the conclusion of the meeting,
it was agreed that Mrs. Whitehead would be the surrogate mother of a child to be
born for Mr. and Mrs. Stern.

On February 6, 1986 Mr. Stern and Mr. and Mrs. Whitehead signed the
surrogate parenting agreement. It was in all material respects the same contract that
Mrs. Whitehead signed the spring of 1984. At that time, Mr. and Mrs. Whitehead had
consulted with an attorney. As already noted, he read and explained the contract to
them. Several minor changes were negotiated. Mrs. Whitehead believed the second
contract to be as the first and thus, although able to do so, chose not to seek legal
advice prior to signing the subject agreement. It is noted with more than passing
importance that Mrs. Stern was not a signatory to the agreement.
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Subsequent to entering into the surrogate parenting agreement of February 6,
1985, Mrs. Whitehead was inseminated with the seminal fluid of Mr. Stern nine
times. Finally, in July 1985 she conceived

[The court recounts at great length what became a tortuous story
sensationalized in the nation’s tabloids. Baby “M” was born on March 27, 1986. Both
before and after the birth, Mrs. Whitehead began to regret her decision. After the
birth, she and her husband took the child and fled with their family to Florida, later
defying a New Jersey court order. Baby “M” ultimately was taken into custody by
Florida authorities on July 31, and returned to New Jersey for the litigation.]

A total of 38 witnesses testified at this trial, 23 fact witnesses and 15 experts.

[The court extensively summarizes the expert testimony, most of which went
to the suitability of the parties as parents and the best interest of the child.]

This court is confronted with circumstances in
which on February 6, 1985, the parties to this litigation,
with great joy and expectation, entered into a surrogate
arrangement. It was an arrangement where both—the
prospective family and the surrogate mother—wanted
the child; albeit, for different purposes. Even though the

Expert witnesses differ from
fact witnesses in that they do
not necessarily have personal
knowledge of facts. Instead,
their testimony consists of
opinion on technical matters to
aid the court.

Iinsemination is artificial, the parental attitude is real.
Roger Rosenblatt, The Baby in the Factory, TIME (February 14, 1983). The couple
sought to bring into existence a child by conscious pre-arrangement which, as far as
biologically possible, would be genetically their own. The surrogate consciously chose
to bear a child for another couple with the understanding that she would not contest
but would consent to their adoption of it.

Concerns have been expressed about the efficacy of surrogate arrangements.
They are: (1) that the child will not be protected; (2) the potential for exploitation of
the surrogate mother; (3) the alleged denigration of human dignity by recognizing
any agreement in which a child is produced for money; (4) surrogacy is invalid
because it is contrary to adoption statutes and other child benefit laws such as

statutes establishing standards for termination of
parental rights; (5) it will undermine traditional notions
of family; and (6) surrogacy allows an elite economic
group to use a poorer group of people to achieve their
purposes.

It is argued that the child will not be protected.
So long as there is no legislation and some court action
in surrogacy arrangements is required, the child born of
surrogacy will be protected in New Jersey. If there is
compliance with the contract terms, adoption will be
necessary; hence, court inquiry about best interests
must take place. If there is non-compliance with the
contract, as in this case, best interests is still litigated

Pay attention to the policy
concerns articulated in this
paragraph and set out in more
detail in the paragraphs
following. Although these
concerns are specific to the case
at hand, they are also
representative of broader
concerns about contract
enforceability we will deal with
in this course. At this point, the
court has slipped into analysis
leading to its legal conclusions.
You will observe several such
conclusions along the way.
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with protection to the child, with its own guardian and experts retained to aid the
court in its best interests determination.

The second argument against surrogacy is that the surrogate mother will be
exploited. To the contrary. It is the private adoption that has that great potential for,
if not actual, exploitation of the mother. In the private adoption, the woman is already
pregnant. The biological father may be unknown or at best uninterested in his
obligations. The woman may want to keep the child but cannot do so for financial
reasons. There is the risk of illegal consideration being paid to the mother. In
surrogacy, none of these “downside” elements appear. The arrangement is made when
the desire and intention to have a family exist on the couple’s part. The surrogate has
an opportunity to consult, take advice and consider her act and is not forced into the
relationship. She is not yet pregnant.

The third argument is that to produce or deal with a child for money denigrates
human dignity. With that premise, this court urgently agrees. The 13th Amendment
to the United States Constitution is still valid law. The law of adoption in New Jersey
does prohibit the exchange of any consideration for obtaining a child. The fact is,
however, that the money to be paid to the surrogate is not being paid for the surrender

of the child to the father. And that is just the point—at
birth, mother and father have equal rights to the child

“Neither slavery nor involuntary
servitude, except as a

absent any other agreement. The biological father pays punishment for crime whereof
the surrogate for her willingness to be impregnated and the party shall have been duly

carry his child to term. At birth, the father does not convicted, shall exist within the
purchase the child. It is his own biological genetically United States, or any place

subject to their jurisdiction.”
U.S. CoNsT. AMEND. XIII (ratified

ER Yol Y

related child. He cannot purchase what is already his.

The fourth argument against surrogacy is that it
1s a concept running contrary to the laws of adoption in New Jersey. It is in this
court’s view that the laws of adoption in this State do not apply to surrogacy contracts.
Surrogacy was not a viable procreation alternative and was unknown when the laws
of adoption were passed. The same rationale must attach to laws dealing with
termination of parental rights. Indeed, it is held that the only concept of law that can
presently attach to surrogacy arrangements are contract law principles and parens
patriae concepts for the benefit of the child. These are the only pole stars available
for this court to chart its course on the issues of surrogacy.

The fifth argument against surrogacy is that it will undermine traditional
notions of family. How can that be when the childless husband and wife so very much
want a child? They seek to make a family. They intend to have a family. The surrogate
mother could not make a valid contract without her husband’s consent to her act. This
statement should not be construed as antifeminist. It means that if the surrogate is
married, her husband will, in all probability, have to sign the contract to establish
his non-paternity pursuant to the New Jersey Parentage Law. Both sides of the
equation must agree.
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The sixth and final argument suggests that an elite upper economic group of
people will use the lower economic group of woman to “make their babies.” This
argument is insensitive and offensive to the intense drive to procreate naturally and
when that is impossible, to use what lawful means are possible to gain a child. This
intense desire to propagate the species is fundamental. It is within the soul of all men
and women regardless of economic status.

During the course of the testimony offered by the principals to this writing, the
court was told on several occasions that a writing was executed by them. Indeed, that
writing was marked into evidence. The court was further told by the parties that they
all understood their obligations under the contract. Specifically, it was understood by
all that Mr. Stern’s sperm would be used to artificially inseminate Mrs. Whitehead.
Upon conception, Mrs. Whitehead would carry the child and when she gave birth, she
would then surrender the infant to the biological father and his wife. Mrs. Whitehead
would also voluntarily renounce her parental rights to permit Mrs. Stern to adopt the
infant. Mrs. Stern, it must be noted, is not a party to the contract. This was to avoid
any possible inference that there is a violation of N.J. STAT. ANN. § 9:3-54 (which
prohibits giving a consideration to obtain an adoptable child). Mr. Whitehead signed
a certification pursuant to Id. § 9:17-44 establishing his non-paternity. Mr. Stern
agreed to pay Mrs. Whitehead $10,000 for conceiving and bearing his child.

Fundamentally, when there were no time constraints, when Mrs. Whitehead
was not pregnant, when each party had the opportunity to obtain advice (legal,
medical and/or psychological), the parties expressed their respective offers and
acceptances to each other and reduced their understanding to a writing. If the mutual
promises were not sufficient to establish a valid consideration, then certainly there
was consideration when there was conception. The male gave his sperm; the female
gave her egg in their pre-planned effort to create a child—thus, thus, a contract.

For the past year, there has been a child in being. She is alive and well. She is
tangible proof of that which the Whiteheads and Mr. Stern in concert agreed to do.
The child was conceived with a mutual understanding by the parties of her future
life. Except now, Mrs. Whitehead has failed to perform one of her last promises, which
was to surrender the child and renounce parental rights. She has otherwise
performed the personal service that she had undertaken—conception and carrying
the child to term. The terms of the contract have been executed but for the surrender.

A person who has promised is entitled to rely on the concomitant promise of
the other promisor. This court holds therefore that in New Jersey, although the
surrogacy contract is signed, the surrogate may nevertheless renounce and terminate
the contract until the time of conception. She may be subject then for such monetary
damages as may be proven. Specific performance to compel the promised conception,
gestation, and birth shall not be available to the male promisor. However, once
conception has occurred the parties’ rights are fixed, the terms of the contract are
firm and performance will be anticipated with the joy that only a newborn can bring.
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It is argued that the contract in this case is one of adhesion. It was a writing
printed by and supplied by ICNY. That its terms were not immutable is shown by the
testimony of the attorney, Saul Radow, who by deposition reported negotiating
changes to the written contract; albeit, minor changes. By definition, a contract of
adhesion is one in which one party has no alternative but to accept or reject the other
party’s terms and there are no options by which the party may obtain the product or
service. Here, neither party has a superior bargaining position. Each had what the
other wanted. A price for the service each was to perform was struck and a bargain
reached. One did not force the other. Neither had expertise that left the other at a
disadvantage. Neither had disproportionate bargaining power. Although the contract

was a form, there is no proof that it was absolute and At this point, the court begins to
could not be altered. Defendant offered no proof to this consider various defenses to
end. Mrs. Whitehead, acknowledged that minor changes contract enforcement raised by

the Whiteheads. We will revisit
several of these defenses during
the course.

were bargained for. There is no evidence of an absence
of good faith or fair dealing. This is not a contract of

adhesion. Henningsen v. Bloomfield Motors, Inc., 32 N.dJ.
358 (1960).

Defendants argue unconscionability. They claim the terms are manifestly
unfair or oppressive. These terms were known to Mrs. Whitehead from her earlier
surrogate contracting experience. She read the second contract, albeit briefly, prior
to signing it. She was aware of her compensation. She had been pregnant before and
had to be aware of the risks of pregnancy. Her obligation included physical
examination for her own welfare as well as the welfare of the fetus. Mrs. Whitehead
says that Mr. Stern undertook no risks. To compare the risk of pregnancy in a woman
to the donation of sperm by the man would be unconscionable. This, however, is the
bargain Mrs. Whitehead sought and obtained. Mr. Stern did take a risk, however,
whether the child would be normal or abnormal, whether accepted or rejected he
would have a lifetime obligation and responsibility to the child as its natural and
biological father.

To the issue of unconscionability, defendants fail to show proof of overreaching
or disproportionate bargaining that result in an unfair contract. Mrs. Whitehead was
anxious to contract. At the New Brunswick meeting, she pressed for a definitive
statement by the Sterns. She knew just what she was bargaining for. This court finds
that she has changed her mind, reneged on her promise and now seeks to avoid her
obligations. Unconscionability claims arise, more often than not, in consumer
contracts for products or services. The seller is in the dominant position and the buyer
must comply or there is no deal. Not so here—either party could have walked away
from the other. Either party would then have continued on ICNY’s roster of available
surrogates and childless families seeking a surrogate. They chose not to do so. The
bargain here was one for totally personal service. It was a very scarce service Mrs.
Whitehead was providing. Indeed, it might even be said she had the dominant
bargaining position for without her Mr. Stern had no other immediate source
available. Each party sought each other to fulfill their needs.
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It is argued by amicus that the $ 10,000 to be paid Mrs. Whitehead is so low
as to be unconscionable. In counterpoint, it is stated that not all services can be
compensated by money. Millions of men and women work for each other in their
marital relationship. There may even be mutual inequality in the value of the work
performed but the benefits obtained from the relationship serve to reject the concept
of equating societal acts to a monetary balancing. Perhaps the risk was great for the
money to be paid but the risk was what Mrs. Whitehead chose to assume and at the
agreed upon fee. And it is assumed she received other intangible benefits and
satisfaction from doing what she did. Her original application set forth her highly
altruistic purpose. Notwithstanding amicus’ position, all in this world cannot be
equated to money.

It is defendants’ claim of unconscionability. They must show such unfairness,
overreaching, bargaining disparity or patent unfairness that no reasonable person
acting without duress would accept the contract terms. Toker v. Westerman, 113 N.dJ.
Super. 452, 454 (Cty. D. Ct.1970). This, defendants have failed to do.

Defendants next claim relief from the contract because the Whiteheads had no
attorney at the time they entered the contract. It is hornbook law that any person
who possesses legal capacity may be bound by a contract even when it is entered
without representation unless there is fraud, overreaching or undue influence which
caused the party to enter the contract.

It was Dr. Vetter, one of defendants’ own psychiatrists, who testified
unequivocally that the Whiteheads had legal capacity to contract. There were no
mental disabilities. They understood what they were doing. They understood the
contract terms. That there was capacity to contract was proven by a preponderance
of the credible evidence. Furthermore, Mr. Whitehead testified they signed the
contract at their New Jersey home because they did not wish to travel to New York.
Their prior counsel was available to them. They chose not to call him. It is well settled
that disparity of education or sophistication is not considered grounds for avoidance
of a contract. Dundee Chemical Works v. Connor, 46 N.J. Eq. 576 (E. & A.1890). In
Dundee, the adversaries were a homemaker-executrix and an attorney. The Court
held it would not weigh the disparate skills to void a contract. This leaves just fraud,
undue influence or illegality. As to the latter two factors this court says no evidence
has been shown of illegality or undue influence. This court has a sense that Mrs.
Whitehead would be a very difficult person to unduly influence once her mind is made

up.

As to the claim of fraud, defendants allege they may rescind the contract
because of the fraud perpetrated by plaintiffs. The court first defines the terms with
which we are to treat. Legal fraud has four elements: (1) a material misrepresentation
of a fact; (2) known to be false; (3) upon which a party relied; and (4) to its damage.
Equitable fraud eliminates the element of knowledge. Thus, even if the promisor did
not know of the fact being false, it would be inequitable to permit contractual recovery
and the injured party should be allowed the option to sustain the contract or rescind.
Jewish Center of Sussex County v. Whale, 86 N.J. 619 (1981).
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[The court concludes that no false statements were made.]

There is no fraud, legal or equitable, that would allow Mr. and Mrs. Whitehead
to rescind their contract.

It is further argued that the contract is illusory; that is to say, that only one of
the parties has an obligation, the other only benefits, that there is no mutuality of
obligation. This does not mean equality of obligation. See Friedmann v. Tappan
Development Corp., 22 N.J. 523 (1956); SAMUEL WILLISTON, THE LAW OF CONTRACTS,
§ 105A at 421. Such is not the case. Mr. Stern gave his sperm; Mrs. Whitehead gave
her egg. Together the miracle of a new life was obtained. Mrs. Whitehead argues Mr.
Stern does not have to take the child under certain circumstances which have not
happened and are not before this court. She is arguing, hypothetically, “if.” It is
suggested again that this court is dealing with the facts before it. Even assuming
arguendo, that the court were to address the issue of the illusory contract as stated
by defendants, the conclusion would be the same. The Whiteheads argue that Mr.
Stern does not have to take the baby if it is imperfect; but the fact is the contract does
provide that there is an obligation and responsibility, that there is a life long
responsibility by Mr. Stern for the child’s support and welfare. The contract is not
1llusory.

[The court analyzes the question whether there is a right to assisted
reproduction under the U.S. Constitution.]

For the foregoing reasons, this court concludes and holds that the surrogate-
parenting agreement is a valid and enforceable contract pursuant to the laws of New
Jersey. . . . This court further finds that Mrs. Whitehead has breached her contract
in two ways: (1) by failing to surrender to Mr. Stern the child born to her and Mr.
Stern and (2) by failing to renounce her parental rights to that child.

What are the remedies available to the plaintiff? The remedies that exist for
breach of a contract are an award of money damages or specific enforcement of the
terms of the contract. There are, of course, other remedies but they are neither
relevant nor applicable here. Monetary damages cannot possibly compensate plaintiff
for the loss of his bargain because of defendant’s breach. The singular subject of the
contract further mitigates against an award of damages.

Plaintiff acknowledges that before the remedy of specific performance can be
used it must be shown that the contract was entered into with understanding and
free will. Dr. Vetter, the Whitehead psychiatric expert, testified that the Whiteheads
were competent when the contract was signed and they understood the terms. It must
also be shown that the contract was entered in good faith, without fraud and is not

unenforceable because of public policy. By reason of the ——

.. . . . Remedies will be another
findings heretofore_; made, to Wlt: there is no evidence of significant issue in our study of
fraud and the parties voluntarily entered the agreement, contract law. Legal rights arising
indeed they were all very anxious to do so, such contracts from a contract breach are not
are not contrary to public policy. Indeed New Jersey has terribly useful unless the law

provides a remedy for the
breach.
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no stat?d public policy on surrogacy. There 1S no reason The judgment, contained in the
why this court should not order specific performance. numbered item list at this point,

- . . . is the substantive final result of
Specific performance is a discretionary remedy. It ) h )
the trial court’s reasoning stated

should only be exercised in accordance with principles of up until this point. A final
equity. In each case the evaluation of the equities must judgment is often the first point
be left to the judgment and good conscience of the trial at which a trial court’s decision
court. Stehr v. Sawyer, 40 N.J. 352 (1963). This means may be appealed to a higher
that the court must adjudge and weigh whether the court based on specific alleged
parties’ conduct was fair and reasonable. Will the relief —

afforded by the remedy be unreasonable? If specific performance is ordered, the result
will be just what the parties bargained for and the contract contemplated. Mr. Stern
wanted progeny, a child. Mrs. Whitehead wanted to give the child she would bear to
a childless couple. His sperm fertilized her egg. A child was born. Until the child was
placed in his home he never knew the stress and bliss, the responsibilities and
rewards of a child. The Whiteheads have two children. They did not want any more.
Theirs was the perfect family, Mr. Whitehead testified. The Whiteheads agreed that
Mr. Whitehead should get a vasectomy to prevent further conception. It is suggested
that Mrs. Whitehead wanted a baby, now that she is older than when her first two
children were born, to experience and fulfill herself again as a woman. She found the
opportunity in a newspaper advertisement. She received her fulfillment. Mr. Stern
did not.

At this point the court would enter its order for specific performance, but an
additional inquiry is necessary. Since we here deal with a human life of only one year,
since we treat with, as the guardian ad litem has said “the most precious and unique
thing on this earth, a small vulnerable and lovable child,” inquiry must be made to
determine if the result of such an order for specific performance would be in the child’s
best interest. This court holds that whether there will be specific performance of this
surrogacy contract depends on whether doing so is in the child’s best interest. . . .

[The court extensively reviews the evidence and concludes that the child’s best
Iinterest is to be with the Sterns.]

This court enters judgment in favor of plaintiffs as follows:

(1) The surrogate parenting agreement of February 6, 1985, will be specifically
enforced.

(2) The prior order of the court giving temporary custody to Mr. Stern is
herewith made permanent. Prior orders of visitation are vacated.

(3) The parental rights of defendant Mary Beth Whitehead are terminated.
(4) Mr. Stern is formally adjudged the father of Melissa Stern.

(5) The New dJersey Department of Health, Bureau of Vital Statistics and its
ancillary and/or subordinate state or county agencies are directed to amend all
records of birth to reflect the paternity and name of the child to be Melissa Stern.
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(6) Defendants, Mary Beth Whitehead, Richard Whitehead, Joseph Messer and
Catherine Messer, their relatives, friends, agents, servants, employees or any person
acting for and/or on their behalf are restrained from interfering with the parental and
custodial rights of plaintiff, his wife or their agents, servants, employees or any other
persons acting for and/or on their behalf.

(7) As heretofore ordered unpleaded claims for money damages are reserved to
plaintiffs.

(8) Counsel for plaintiffs will submit a certification of services pursuant to R.
4:42-9 in support of their application for counsel fees.

(9) The court will enter judgment against defendants on all prayers for relief
in the first and second counts of their counterclaim.

(10) The guardian ad litem shall file a certification of services pursuant to R
4:42-9 to support her application for fees. She shall also submit to the court the
statements of fees from her experts for allocation by the court.

(11) The sum of $ 10,000, being held by the Clerk of the Superior Court, shall
be the property of Mary Beth Whitehead.

(12) The guardian ad litem shall be discharged herewith except for the
purposes of appeal.

Review Question 1. The trial court states that it “was further told by the
parties that they all understood their obligations under the contract.” Why can’t we
just end the inquiry there? What, based on this opinion, do you now understand to be
the elements of an enforceable contract?

Review Question 2. The court notes that “Mr. and Mrs. Whitehead had
consulted with an attorney” when they signed the 1984 agreement with a prior
couple. Why does that matter? Can’t parties enter into contracts without attorneys
being involved? What value—if any—can attorneys add to the process of contracting?

Review Question 3. The court observes that the “remedies that exist for breach
of a contract are an award of money damages or specific enforcement of the terms of
the contract.” Which type of remedy does the trial court enforce and why?
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IN RE BABY M
Supreme Court of New Jersey
537 A.2d 1227, 109 N.dJ. 396 (1988)

WILENTZ, C.J., delivered the opinion of the Court:

In this matter the Court is asked to determine the validity of a contract that
purports to provide a new way of bringing children into a family. For a fee of $10,000,
a woman agrees to be artificially inseminated with the semen of another woman's
husband; she is to conceive a child, carry it to term, and after its birth surrender it to
the natural father and his wife. The intent of the contract is that the child's natural
mother will thereafter be forever separated from her child. The wife is to adopt the
child, and she and the natural father are to be regarded as its parents for all purposes.
The contract providing for this is called a “surrogacy contract,” the natural mother
inappropriately called the “surrogate mother.”

We invalidate the surrogacy contract because it conflicts with the law and
public policy of this State. While we recognize the depth of the yearning of infertile
couples to have their own children, we find the payment of money to a “surrogate”
mother illegal, perhaps criminal, and potentially degrading to women. Although in
this case we grant custody to the natural father, the evidence having clearly proved
such custody to be in the best interests of the infant, we void both the termination of
the surrogate mother's parental rights and the adoption of the child by the
wife/stepparent. We thus restore the “surrogate” as the mother of the child. We
remand the issue of the natural mother's visitation rights to the trial court, since that
1ssue was not reached below and the record before us is not sufficient to permit us to
decide it de novo.

We find no offense to our present laws where a woman voluntarily and without
payment agrees to act as a “surrogate” mother, provided that she is not subject to a
binding agreement to surrender her child. Moreover, our holding today does not
preclude the Legislature from altering the current statutory scheme, within
constitutional limits, so as to permit surrogacy contracts. Under current law,
however, the surrogacy agreement before us is illegal and invalid.

[The court recites some of the facts stated in the trial court opinion above.]

The Sterns claim that the surrogacy contract is valid and should be enforced,
largely for the reasons given by the trial court.

We have concluded that this surrogacy contract is invalid. Our conclusion has
two bases: direct conflict with existing statutes and conflict with the public policies of
this State, as expressed in its statutory and decisional law.

Conflict With Statutory Provisions

One of the surrogacy contract's basic purposes, to achieve the adoption of a
child through private placement, though permitted in New Jersey “is very much
disfavored.” Sees v. Baber, 377 A.2d 628 (N.J. 1977). Its use of money for this
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purpose—and we have no doubt whatsoever that the money is being paid to obtain
an adoption and not, as the Sterns argue, for the personal services of Mary Beth
Whitehead—is illegal and perhaps criminal. N.J. Stat. Ann. § 9:3-54.4 In addition to
the inducement of money, there is the coercion of contract: the natural mother's
irrevocable agreement, prior to birth, even prior to conception, to surrender the child
to the adoptive couple. Such an agreement is totally unenforceable in private
placement adoption.

Integral to these invalid provisions of the surrogacy contract is the related
agreement, equally invalid, on the part of the natural mother to cooperate with, and
not to contest, proceedings to terminate her parental rights, as well as her contractual
concession, in aid of the adoption, that the child's best interests would be served by
awarding custody to the natural father and his wife—all of this before she has even
conceived, and, in some cases, before she has the slightest idea of what the natural
father and adoptive mother are like.

The surrogacy contract conflicts with: (1) laws prohibiting the use of money in
connection with adoptions; (2) laws requiring proof of parental unfitness or
abandonment before termination of parental rights is ordered or an adoption is
granted; and (3) laws that make surrender of custody and consent to adoption
revocable in private placement adoptions.

(1) Our law prohibits paying or accepting money in connection with any
placement of a child for adoption. Violation is a high misdemeanor. Excepted are fees
of an approved agency (which must be a non-profit entity) and certain expenses in
connection with childbirth.

Considerable care was taken in this case to structure the surrogacy
arrangement so as not to violate this prohibition. The arrangement was structured
as follows: the adopting parent, Mrs. Stern, was not a party to the surrogacy contract;
the money paid to Mrs. Whitehead was stated to be for her services—not for the

4 [By the court] N.J. STAT. ANN. § 9:3-54 reads as follows:

a. No person, firm, partnership, corporation, association or agency shall make,
offer to make or assist or participate in any placement for adoption and in connection
therewith

(1) Pay, give or agree to give any money or any valuable consideration,
or assume or discharge any financial obligation; or

(2) Take, receive, accept or agree to accept any money or any valuable
consideration.

b. The prohibition of subsection a. shall not apply to the fees or services of any
approved agency in connection with a placement for adoption, nor shall such
prohibition apply to the payment or reimbursement of medical, hospital or other
similar expenses incurred in connection with the birth or any illness of the child, or to
the acceptance of such reimbursement by a parent of the child.

¢. Any person, firm, partnership, corporation, association or agency violating
this section shall be guilty of a high misdemeanor.
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adoption; the sole purpose of the contract was stated as being that “of giving a child
to William Stern, its natural and biological father”; the money was purported to be
“compensation for services and expenses and in no way . . . a fee for termination of
parental rights or a payment in exchange for consent to surrender a child for
adoption”; the fee to the Infertility Center ($7,500) was stated to be for legal
representation, advice, administrative work, and other “services.” Nevertheless, it
seems clear that the money was paid and accepted in connection with an adoption.

The Infertility Center's major role was first as a “finder” of the surrogate
mother whose child was to be adopted, and second as the arranger of all proceedings
that led to the adoption. Its role as adoption finder is demonstrated by the provision
requiring Mr. Stern to pay another $7,500 if he uses Mary Beth Whitehead again as
a surrogate, and by ICNY's agreement to “coordinate arrangements for the adoption
of the child by the wife.” The surrogacy agreement requires Mrs. Whitehead to
surrender Baby M for the purposes of adoption. The agreement notes that Mr. and
Mrs. Stern wanted to have a child, and provides that the child be “placed” with Mrs.
Stern in the event Mr. Stern dies before the child is born. The payment of the $10,000
occurs only on surrender of custody of the child and “completion of the duties and
obligations” of Mrs. Whitehead, including termination of her parental rights to
facilitate adoption by Mrs. Stern. As for the contention that the Sterns are paying
only for services and not for an adoption, we need note only that they would pay
nothing in the event the child died before the fourth month of pregnancy, and only
$1,000 if the child were stillborn, even though the “services” had been fully rendered.
Additionally, one of Mrs. Whitehead's estimated costs, to be assumed by Mr. Stern,
was an “Adoption Fee,” presumably for Mrs. Whitehead's incidental costs in
connection with the adoption.

Mr. Stern knew he was paying for the adoption of a child; Mrs. Whitehead
knew she was accepting money so that a child might be adopted; the Infertility Center
knew that it was being paid for assisting in the adoption of a child.

The prohibition of our statute is strong. Violation constitutes a high
misdemeanor, a third-degree crime, carrying a penalty of three to five years
1mprisonment.

(2) The termination of Mrs. Whitehead's parental rights, called for by the
surrogacy contract and actually ordered by the court, fails to comply with the
stringent requirements of New Jersey law. [The court notes that under the law a birth
mother’s rights can be terminated only upon surrender to a State-designated agency
after certain procedural steps are followed, or upon a showing that the parent is
manifestly unfit and would actually be a danger to the child. As the surrender was
made in a contract and not to a State-designated agency, and Mrs. Whitehead had
not been found unfit, her parental rights had not been validly terminated despite the
contract.]

Since the termination was invalid, it follows, as noted above, that adoption of
Melissa by Mrs. Stern could not properly be granted.
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The trial court required a "best interests" showing as a condition to granting
specific performance of the surrogacy contract. Having decided the "best interests"
issue in favor of the Sterns, that court's order included, among other things, specific
performance of this agreement to surrender custody and terminate all parental
rights.

The trial court's award of specific performance therefore reflects its view that
the consent to surrender the child was irrevocable. We accept the trial court's
construction of the contract; indeed it appears quite clear that this was the parties'
intent. Such a provision, however, making irrevocable the natural mother's consent
to surrender custody of her child in a private placement adoption, clearly conflicts
with New Jersey law.

Contractual surrender of parental rights is [prohibited] in our statutes as now
written. [The court at this point describes the prohibition contained in the New Jersey
Parentage Act in more detail.]

Public Policy Considerations

The surrogacy contract's invalidity, resulting from its direct conflict with the
above statutory provisions, is further underlined when its goals and means are
measured against New Jersey's public policy. The contract's basic premise, that the
natural parents can decide in advance of birth which one is to have custody of the
child, bears no relationship to the settled law that the child's best interests shall
determine custody. The fact that the trial court remedied that aspect of the contract
through the "best interests" phase does not make the contractual provision any less
offensive to the public policy of this State.

The surrogacy contract guarantees permanent separation of the child from one
of its natural parents. Our policy, however, has long been that to the extent possible,
children should remain with and be brought up by both of their natural parents. That
was the first stated purpose of the previous adoption act: “it is necessary and
desirable to protect the child from unnecessary separation from his natural parents.”
While not so stated in the present adoption law, this purpose remains part of the
public policy of this State. This is not simply some theoretical ideal that in practice
has no meaning. The impact of failure to follow that policy is nowhere better shown
than in the results of this surrogacy contract. A child, instead of starting off its life
with as much peace and security as possible, finds itself immediately in a tug-of-war
between contending mother and father.?

5 [By the court] And the impact on the natural parents, Mr. Stern and Mrs. Whitehead, is
severe and dramatic. The depth of their conflict about Baby M, about custody, visitation, about the
goodness or badness of each of them, comes through in their telephone conversations, in which each
tried to persuade the other to give up the child. The potential adverse consequences of surrogacy are
poignantly captured here -- Mrs. Whitehead threatening to kill herself and the baby, Mr. Stern begging
her not to, each blaming the other. The dashed hopes of the Sterns, the agony of Mrs. Whitehead, their
suffering, their hatred—all were caused by the unraveling of this arrangement.
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The surrogacy contract violates the policy of this State that the rights of
natural parents are equal concerning their child, the father's right no greater than
the mother's. ‘The parent and child relationship extends equally to every child and to
every parent, regardless of the marital status of the parents.” N.J. STAT. ANN. § 9:17-
40. The whole purpose and effect of the surrogacy contract was to give the father the
exclusive right to the child by destroying the rights of the mother.

The policies expressed in our comprehensive laws governing consent to the
surrender of a child, stand in stark contrast to the surrogacy contract and what it
implies. Here there is no counseling, independent or otherwise, of the natural mother,
no evaluation, no warning.

The only legal advice Mary Beth Whitehead received regarding the surrogacy
contract was provided in connection with the contract that she previously entered
into with another couple. Mrs. Whitehead's lawyer was referred to her by the
Infertility Center, with which he had an agreement to act as counsel for surrogate
candidates. His services consisted of spending one hour going through the contract
with the Whiteheads, section by section, and answering their questions. Mrs.
Whitehead received no further legal advice prior to signing the contract with the
Sterns.

Mrs. Whitehead was examined and psychologically evaluated, but if it was for
her benefit, the record does not disclose that fact. The Sterns regarded the evaluation
as important, particularly in connection with the question of whether she would
change her mind. Yet they never asked to see it, and were content with the
assumption that the Infertility Center had made an evaluation and had concluded
that there was no danger that the surrogate mother would change her mind. From
Mrs. Whitehead's point of view, all that she learned from the evaluation was that
“she had passed.” It is apparent that the profit motive got the better of the Infertility
Center. Although the evaluation was made, it was not put to any use, and
understandably so, for the psychologist warned that Mrs. Whitehead demonstrated
certain traits that might make surrender of the child difficult and that there should
be further inquiry into this issue in connection with her surrogacy. To inquire further,
however, might have jeopardized the Infertility Center's fee. The record indicates that
neither Mrs. Whitehead nor the Sterns were ever told of this fact, a fact that might
have ended their surrogacy arrangement.

Under the contract, the natural mother is irrevocably committed before she
knows the strength of her bond with her child. She never makes a totally voluntary,
informed decision, for quite clearly any decision prior to the baby's birth is, in the
most important sense, uninformed, and any decision after that, compelled by a pre-
existing contractual commitment, the threat of a lawsuit, and the inducement of a $
10,000 payment, is less than totally voluntary. Her interests are of little concern to
those who controlled this transaction.

Although the interest of the natural father and adoptive mother is certainly
the predominant interest, realistically the only interest served, even they are left
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with less than what public policy requires. They know little about the natural mother,
her genetic makeup, and her psychological and medical history. Moreover, not even
a superficial attempt is made to determine their awareness of their responsibilities
as parents.

Worst of all, however, is the contract's total disregard of the best interests of
the child. There is not the slightest suggestion that any inquiry will be made at any
time to determine the fitness of the Sterns as custodial parents, of Mrs. Stern as an
adoptive parent, their superiority to Mrs. Whitehead, or the effect on the child of not
living with her natural mother.

This is the sale of a child, or, at the very least, the sale of a mother's right to
her child, the only mitigating factor being that one of the purchasers is the father.
Almost every evil that prompted the prohibition on the payment of money in
connection with adoptions exists here.

Review Question 4. Compare the first paragraph of the supreme court’s
opinion with the story told in the trial court’s findings of fact. To what extent does
the way the story is framed impact the way you think about the case? Do judges have
an audience for which they are writing, and if so, who 1is it?

Review Question 5. Under the heading “Public Policy Considerations,” the
New dJersey Supreme Court articulates reasons not to enforce the parties’ agreement.
How do these policy concerns differ from those stated by the trial court? What
explains the fact that two trained and experienced opinion-writing judges reached
such different results based on the exact same facts? Is “public policy” just another
way of saying “in my opinion”?
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Problems

Donald Donor is a single, 29-year-old former factory assembly-line worker with
a high school education and no children. He has been out of work for just over a year
since the factory where he was employed closed and moved overseas. Patricia
Poorhealth is a 46-year old vice president with an area technology company who has
become a millionaire during the past decade. Patricia is, however, suffering from a
kidney disease that, absent a transplant, is likely (roughly 80% statistical
probability) to be fatal within the next three years. Patricia has two children with her
49-year old husband Harold—daughter Alicia, age 8, and son Barney, age 5.

Donald has been selling plasma at a local blood bank to make ends meet.
During a recent visit, he agreed, in exchange for a $20 bonus, to be tested for organ
donor compatibility. As it happens, Donald has two healthy kidneys and his
physiology is compatible with Patricia for purposes of a transplant. Accordingly,
Patricia has contacted Donald and offered to pay him $100,000 plus all medical
expenses in exchange for donating a kidney to her. Though he has a few misgivings
about surgery, Donald is pleased at the prospect of earning this money, more than he
has seen in one place his entire life. For her part, Patricia can’t restrain herself from
tears of joy at the prospect of living long enough to raise her children to adulthood.

Problem 2.1

If the opinion of the New Jersey trial court in the Baby M case represents
controlling law in your jurisdiction, would the contract be contemplated by Donald
and Patricia be enforceable? Why or why not? How, if at all, would your answer
change if the New Jersey Supreme Court’s Baby M opinion is the controlling law of
your jurisdiction?

Problem 2.2

Regardless of your answers to Problem 2.1, assume now that Donald and
Patricia’s agreement is an enforceable contract. If, one month after signing the
contract, one of the parties decides to breach, what would the remedy be for the non-
breaching party? Consider the discussion of remedies in both of the Baby M opinions
as you formulate your answer.
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AMERICAN CONTRACT LAW
FOR A GLOBAL AGE

Chapter ll: Coniract Formation

Unit 3: Agreement to Conftract
Unit 4. Offers to Contract
Unit 5. Problems With Offers

Unit 6: Acceptance
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An Introduction to

CONTRACT FORMATION

Did the Parties Consent? A contract is, put simply, an agreement between two
or more private parties creating obligations that the law will enforce. Unlike
obligations imposed under criminal law and tort law—which generally do not depend
on whether you have agreed to be bound to the rules—the obligations in contract law
are, at least in theory, voluntary. That is, you are bound to do a certain thing not
because the law makes everyone to do it, but because you personally have promised
another person to do it. Thus, it is usually important in analyzing contract questions
to determine what the parties agreed to do for each other. That agreement becomes
consent to be bound. Most of the time, this isn’t much of a problem. When you hit the
“buy” button on a screen or hand over money to a cashier, one could easily to assume
that you are intending to buy some sort particular good or service, that the seller
intends you to have it, and that both of you expect to be bound. Generally the
transaction goes on perfectly well. Similarly, in a real estate purchase, there are
extensive written documents that are signed by both parties, often with legal counsel
involved. When two parties have signed “on the dotted line” to the same piece of
paper, it is not hard to find agreement.

Transactions are, however, sometimes not that simple or that formal.
Sometimes the alleged contract has been formed through the exchange of
communications, but there is no one single moment when both parties seem to be
agreeing on exactly the same thing at exactly the same time. In the modern world,
such situations occur with some frequency. We therefore need some way to determine
if the communications exchanged by the parties demonstrate sufficient agreement
that will (if supported by consideration) create an enforceable contract. This part of
contract law is often called “formation” or “offer and acceptance.”
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Unit 3: Agreement to Contract

CONTRACT FORMATION
Part One

Mutual Assent

In a dispute alleging breach of contract, sometimes the parties do not agree
that there was any agreement at all. Such claims can arise from the fact that
language, while usually reliable, is not always a perfect means of communication.
Conduct intended to indicate one thing may be taken to indicate something very
different. People negotiating a transaction may come from different backgrounds,
possess different information, have different understandings, or use words in
different ways. Anyone who has ever been compelled in a discussion to exclaim, “But
that’s not what I meant!” can understand this problem.

Subjective or Objective Understanding? But the problem in using “agree” or
“consent” is that human beings in general (and judges and juries in particular) are
not good at reading minds. As in ordinary affairs, they usually try to determine what
someone intended by looking at what they said and did.! The earliest American
contract cases, for example, seemed completely uninterested in what parties
themselves thought about the transaction. In cases like Murray v. Bethune, 1 Wend.
191 (N.Y. 1828), courts held that a party’s subjective understanding of the deal was
actually irrelevant to the question whether he had reached an agreement. Indeed, a
party was not even permitted to testify at trial as to what he understood a contract
to mean. “The mere understanding of one of the parties to the agreement,” said the
Murray court, “without such understanding having been communicated or assented
to by the other party, could not be given in evidence in order to make out the contract
or agreement between them.”

Continental European Influence. This refusal to consider what the parties
actually thought might seem harsh. If contracts are to be voluntary obligations,
shouldn’t it be relevant that a party really did not understand that had agreed to a

1[Consider an extreme case in a criminal law setting. If A shoots B six times in the back with
a revolver, yelling “Good riddance, sucker!”—and then reloads before firing six more shots at B, we
can infer that A intended to kill B. We would not need any extra evidence of his actual mental thoughts
in order to reach our conclusion.—Eds.]
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particular obligation? In Europe, influenced particularly by French jurisprudence,
the answer began to be (at least sometimes) “yes.” And just as French philosophy had
influenced America’s founding generation, French legal thinkers—particularly

Robert Joseph Pothier2—began to influence American law with what came to be
called the “will” theory of contract. The will theory (the term itself is a later invention,
but it is accurate enough) held that obligations had to be knowingly and voluntarily
assumed before they were binding. Some early signs of this appear when some
American courts, such as the New York judges in Mactier’s Administrators v. Frith,
6 Wend. 103 (N.Y. 1830), introduce the idea of a necessary “meeting of the minds” of
the two parties.

The Peerless British Influence. American developments were pushed farther
down this road by changes brewing on the other side of the Atlantic. In the 19th
century, Great Britain was the world’s greatest commercial empire, and London was
the legal center of the commercial world. Notwithstanding the American Revolution
and independence of the United States, British cases remained highly influential in
American courts for well over a century due to the two countries’ shared common-law
heritage. Toward the end of the American Civil War, the British Court of Exchequer
announced its decision in a case called Raffles v. Wichelhaus, 159 Eng. Rep. 375
(Exch. 1864), which had enormous impact on both sides of the Atlantic.

In Raffles, a cotton buyer in England contracted with a seller in India to
purchase a load of cotton. The contract provided that the cotton would shipped “ex
Peerless”—that is, in the terminology of the day, aboard a ship called the Peerless. In
one of the strangest coincidences in legal history—most likely unknown to the parties
at a time before telegraph communication was available—it turned out that there
were two ships called Peerless in India, both of which were going to be carrying cotton
to England, one sailing from India in October and one sailing in December. When the
December Peerless arrived, the seller tried to deliver the cotton it carried to the buyer,
but the buyer refused to take it, claiming he had meant the cotton on the October
Peerless. Since the buyer had never communicated to the seller which Peerless he
meant, a rule like the one in Murray v. Bethune presumably would have made the
buyer’s testimony irrelevant. But the British court held otherwise. Where the parties
had differing interpretations of such an important matter, decided the court, and
neither knew of the other’s interpretation, there was simply no contract. The buyer
was not liable to take the goods. The Peerless case was cited with approval by many
treatise writers in Britain and the United States, and it began to make its way into
American law.

2 [Pothier, of whom you may never have heard, is one of 23 great legal thinkers (from Moses
and Hammurabi to Thomas Jefferson and George Mason—whose marble portraits line the chamber of
the U.S. House of Representatives. —Eds.]
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As you read the cases below, try to determine whether the outcome is based on
what the parties thought (subjective agreement), what they said and did (objective
agreement), or both.

Cases and Materials

STONG v. LANE
Supreme Court of Minnesota
66 Minn. 94, 68 N.W. 765 (1896)

MITCHELL, J.

While the amount in controversy is small, the principle involved is important.
The facts are practically undisputed.

The plaintiff being desirous of purchasing a lot as a site for a dwelling, a
mutual acquaintance of the parties pointed out to plaintiff a lot which he said
defendant had for sale. The lot thus pointed out fronted east on Third Avenue south,
being the second lot north from Franklin Avenue, in Minneapolis. The party was
mistaken. The lot which defendant had for sale (as agent for the owner) was the one
directly opposite on the other side of Third Avenue, being the side “Judge Jones’ house
1s on.” This lot fronted west. It was also the second lot north from Franklin Avenue,
but, as already stated, on the opposite side of Third Avenue from the one pointed out
to plaintiff. Thereupon plaintiff went to see defendant. The precise words by which
he opened negotiations do not clearly appear, but their substance was that plaintiff
either asked defendant if he had for sale a lot on Third Avenue south, or stated that
a lot had been pointed out to him by this mutual acquaintance as one that defendant
had for sale, and inquired the price. The evidence is undisputed that defendant told
plaintiff that he had for sale the lot on Third Avenue south, being the second lot north
of Franklin Avenue, and “on the same side of the street that Judge Jones’ house was
on.” Nothing was said as to whether the lot fronted east or west. It is undisputed that
Judge Jones’ house is on the east side of Third Avenue, and hence that a lot on that
side would front west.

Without defendant’s giving any further or more definite description of the lot,
and without plaintiff making any further inquiry as to its description and location,
the plaintiff proceeded to negotiate as to price. The result was a verbal bargain of sale
and purchase for $2,500, of which plaintiff paid down $100, the balance to be paid
when the title was ascertained to be satisfactory, and upon defendant’s procuring the
proper deed. Very soon afterwards, plaintiff discovered that the lot described in it was
not the lot which had been pointed out to him, and which he supposed he was buying.
He then informed the defendant of his mistake, and demanded back his $100, which
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defendant refused to pay, but tendered a deed which plaintiff refused to accept, and
then brought this action to recover back the $100.

The evidence is undisputed that plaintiff was laboring under an honest
mistake, and supposed he was buying the lot which had been pointed out to him. It
1s also undisputed that defendant was equally honest in supposing he was selling the
lot on the other side of the street, and that he had no notice of plaintiff’s mistake. It
will be observed that the description of the two lots was the same, except the reference
to the “side of the street that Judge Jones’ house was on,” which was applicable to the
lot defendant had for sale, but inapplicable to the one which plaintiff supposed he was
buying. It is familiar law that an honest mistake of one of the parties may be good
ground for refusing specific performance, and leaving the other party to his action for
damages, while it would be no ground for a rescission of the contract. But the question
here is whether, upon the facts, plaintiff is entitled to a rescission, for that is, in effect,
what he is asking for in seeking to recover the $ 100.

Undoubtedly, in order to create a contract, the minds of the parties must meet
and agree upon the expressed terms of the contract. Thus, in Rupley v. Daggett, 74
I1l. 351, one party offered to sell a horse for $165; the other party understood him to
say $65. It was held that there was no contract. To the same head may be referred
cases where a person, by mistake, enters into a different kind of agreement from that
which he intended to make or supposed he was making; as where he signed a bond
supposing it to be a mere petition, or which he supposed he was signing merely as a
witness. To the same general principle may be referred those cases where, after the
parties have apparently agreed to the terms of a contract, it is made to appear that
there was a latent ambiguity in an essential word, by which one of the parties meant
one thing, and the other a different thing, the essential word being applicable to both.
See Raffles v. Wichelhaus, 159 Eng. Rep. 375 (Exch. 1864); 3 Kyle v. Kavanagh, 103
Mass. 356 (1869).

Had the parties, in their contract, deliberately agreed on a formal description
of its subject-matter, the mere fact that plaintiff was mistaken as to the lot to which
that description applied, and had in mind another lot of a different description, would
be no ground for a rescission. But in this case, while the description given by the
defendant was probably sufficient in law to identify the property, it was an unusual
and exceedingly informal one, and one very liable to be misunderstood. It was in one
sense incomplete, for on its face it did not appear on which side of the street Judge
Jones’ house was, which was the only thing contained in the description to distinguish
the one lot from the other. The other elements of the description being common to
both lots, and the plaintiff naturally assuming that the lot referred to was the one

3[Wait a minute, isn’t Raffles v. Wichelhaus the influential old English case that we mentioned
in the introduction to this unit? It is! Might there be some coherent purpose or plan for what we want
you to learn here? Could be! You might want to be on the lookout for logical “threads” like this one
throughout this casebook.—Eds.]
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that had been pointed out to him, the reference to Judge Jones’ house was not
calculated to make any particular impression on his mind, as being a material part
of the description. Again, the description given by the defendant was never expressly
agreed to by the plaintiff. So far as it could be said to have been assented to at all, it
was so only impliedly, by plaintiff’s proceeding to negotiate as to price, which he
evidently did supposing that the lot to which defendant alluded was the one which
had been pointed out to him on the ground. Therefore, under the particular facts of
this case, it may be fairly said that the minds of the parties never really met or agreed
on the words or the terms of the contract, and hence that there never was any binding
agreement.

Order affirmed.

Review Question 1. Is the decision in Stong v. Lane based on an objective lack
of agreement, and subjective lack of agreement, or both? Are you sure that you
understand the difference?

Review Question 2. The court uses the phrase “latent ambiguity” in to describe
the situation where two parties have different understandings about a contract term.
What exactly is the ambiguity in this case, and why is it “latent”? What kind of
ambiguity is not “latent”?

OSWALD v. ALLEN
United States Court of Appeals for the Second Circuit
417 F.2d 43 (2d Cir. 1969)
MOORE, Circuit Judge:

Dr. Oswald, a coin collector from Switzerland, was interested in Mrs. Allen's
collection of Swiss coins. In April of 1964 Dr. Oswald was in the United States and
arranged to see Mrs. Allen's coins. The parties drove to the Newburgh Savings Bank
of Newburgh, New York, where two of her collections referred to as the Swiss Coin
Collection and the Rarity Coin Collection were located in separate vault boxes. “After
examining and taking notes on the coins in the Swiss Coin Collection, Dr. Oswald
was shown several valuable Swiss coins from the Rarity Coin Collection. He also took
notes on these coins and later testified that he did not know that they were in a
separate “collection.” The evidence showed that each collection had a different key
number and was housed in labeled cigar boxes.

On the return to New York City, Dr. Oswald sat in the front seat of the car
while Mrs. Allen sat in the back with Dr. Oswald’s brother, Mr. Victor Oswald, and
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Mr. Cantarella of the Chase Manhattan Bank’s Money Museum, who had helped
arrange the meeting and served as Dr. Oswald’s agent. Dr. Oswald could speak
practically no English and so depended on his brother to conduct the transaction.
After some negotiation a price of $50,000 was agreed upon. Apparently the parties
never realized that the references to “Swiss coins” and the “Swiss Coin Collection”
were ambiguous. The trial judge found that Dr. Oswald thought the offer he had
authorized his brother to make was for all of the Swiss coins, while Mrs. Allen thought
she was selling only the Swiss Coin Collection and not the Swiss coins in the Rarity
Coin Collection.

On April 8, 1964, Dr. Oswald wrote to Mrs. Allen to “confirm my purchase of
all your Swiss coins (gold, silver and copper) at the price of $50,000.” The letter
mentioned delivery arrangements through Mr. Cantarella. In response Mrs. Allen
wrote on April 15, 1964, that “Mr. Cantarella and I have arranged to go to Newburgh
Friday, April 24.” This letter does not otherwise mention the alleged contract of sale
or the quantity of coins sold. On April 20, realizing that her original estimation of the
number of coins in the Swiss Coin Collection was erroneous, Mrs. Allen offered to
permit a reexamination and to undertake not to sell to anyone else. Dr. Oswald cabled
from Switzerland to Mr. Alfred Barth of the Chase Manhattan Bank, giving
Instruction to proceed with the transaction. Upon receiving the cable, Barth wrote a
letter to Mrs. Allen stating Dr. Oswald's understanding of the agreement and
requesting her signature on a copy of the letter as a “mere formality.” Mrs. Allen did
not sign and return this letter. On April 24, Mrs. Allen’s husband told Barth that his
wife did not wish to proceed with the sale because her children did not wish her to do
S0.

Appellant attacks the conclusion of the Court below that a contract did not
exist since the minds of the parties had not met. The opinion below states:

Plaintiff believed that he had offered to buy all Swiss coins owned
by the defendant while defendant reasonably understood the offer which
she accepted to relate to those of her Swiss coins as had been segregated
in the particular collection denominated by her as the “Swiss Coin
Collection.”

285 F. Supp. 488, 492 (S.D.N.Y. 1968). The trial judge based his decision upon his
evaluation of the credibility of the witnesses, the records of the defendant, the values
of the coins involved, the circumstances of the transaction and the reasonable
probabilities. Such findings of fact are not to be set aside unless “clearly erroneous.”
Fed. R. Civ. P. 52(a). There was ample evidence upon which the trial judge could rely
in reaching this decision.
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In such a factual situation the law is settled that no contract exists. The
Restatement of Contracts in section 71(a) adopts the rule of Raffles v. Wichelhaus,*
159 Eng. Rep. 375 (Ex. 1864). Professor Young states that rule as follows:

When any of the terms used to express an agreement is ambivalent, and
the parties understand it in different ways, there cannot be a contract
unless one of them should have been aware of the other's understanding.

William Young, Equivocation in Agreements, 64 COLUM. L. REV. 619, 621 (1964). Even
though the mental assent of the parties is not requisite for the formation of a contract
(see Comment to Restatement of Contracts § 71 (1932)), the facts found by the trial
judge clearly place this case within the small group of exceptional cases in which
there is “no sensible basis for choosing between conflicting understandings.” Young,
supra, 64 COLUM. L. REV. at 647. The rule of Raffles v. Wichelhaus is applicable here.

Affirmed.

Review Question 3. Oswald refers to section 71 of the original (sometimes
later called “First”) Restatement of Contracts. The Restatement (Second) of Contracts
phrases things a little differently in its section 20. Review that provision. Assume
that it governs the facts in both Stong and Oswald. How would you analyze these
cases under section 20? What results would you get from each case and why? You
may also wish to consult sections 18 and 19 while considering these questions.

LUCY v. ZEHMER
Supreme Court of Virginia
196 Va. 493; 84 S.E.2d 516 (1954)

BUCHANAN, J., delivered the opinion of the court.

This suit was instituted by W.O. Lucy and J.C. Lucy, complainants, against
A.H. Zehmer and Ida S. Zehmer, his wife, defendants, to have specific performance of
a contract by which it was alleged the Zehmers had sold to W.O. Lucy a tract of land
owned by A.H. Zehmer in Dinwiddie county containing 471.6 acres, more or less,
known as the Ferguson farm, for $50,000. J.C. Lucy, the other complainant, is a

4 [Look, it’s that case about the two ships named Peerless, again. We were not lying when we
called it influential. This unit really does have a pattern to it that you can figure out you if you pay
attention. By the way, don’t think we’re always going to be this helpful in pointing out this sort of stuff
to you. Learning to figure these things out for themselves is one of the reasons good lawyers are
successful, so make the most of your chances to practice.—Eds.]
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brother of W.O. Lucy, to whom W.O. Lucy transferred a half interest in his alleged
purchase.

The instrument sought to be enforced was written by A.H. Zehmer on
December 20, 1952, in these words: “We hereby agree to sell to W.O. Lucy the
Ferguson Farm complete for $50,000.00, title satisfactory to buyer,” and signed by
the defendants, A.H. Zehmer and Ida S. Zehmer.

The answer of A.H. Zehmer admitted that at the time mentioned W.O. Lucy
offered him $50,000 cash for the farm, but that he, Zehmer, considered that the offer
was made in jest; that so thinking, and both he and Lucy having had several drinks,
he wrote out “the memorandum” quoted above and induced his wife to sign it; that he
did not deliver the memorandum to Lucy, but that Lucy picked it up, read it, put it
in his pocket, attempted to offer Zehmer $5 to bind the bargain, which Zehmer refused
to accept, and realizing for the first time that Lucy was serious, Zehmer assured him
that he had no intention of selling the farm and that the whole matter was a joke.
Lucy left the premises insisting that he had purchased the farm.

Depositions were taken and the decree appealed from was entered holding that
the complainants had failed to establish their right to specific performance, and
dismissing their bill. The assignment of error is to this action of the court.

W.O. Lucy, a lumberman and farmer, thus testified in substance: He had
known Zehmer for fifteen or twenty years and had been familiar with the Ferguson
farm for ten years. Seven or eight years ago he had offered Zehmer $20,000 for the
farm which Zehmer had accepted, but the agreement was verbal and Zehmer backed
out. On the night of December 20, 1952, around eight o’clock, he took an employee to
McKenney, where Zehmer lived and operated a restaurant, filling station and motor
court. While there he decided to see Zehmer and again try to buy the Ferguson farm.
He entered the restaurant and talked to Mrs. Zehmer until Zehmer came in. He asked
Zehmer if he had sold the Ferguson farm. Zehmer replied that he had not. Lucy said,
“I bet you wouldn’t take $50,000 for that place.” Zehmer replied, “Yes, I would too;
you wouldn’t give fifty.” Lucy said he would and told Zehmer to write up an agreement
to that effect. Zehmer took a restaurant check and wrote on the back of it, “I do hereby
agree to sell to W.O. Lucy the Ferguson Farm for $50,000 complete.” Lucy told him
he had better change it to “We” because Mrs. Zehmer would have to sign it too.
Zehmer then tore up what he had written, wrote the agreement quoted above and
asked Mrs. Zehmer, who was at the other end of the counter ten or twelve feet away,
to sign it. Mrs. Zehmer said she would for $50,000 and signed it. Zehmer brought it
back and gave it to Lucy, who offered him $5 which Zehmer refused, saying, “You
don’t need to give me any money, you got the agreement there signed by both of us.”

The discussion leading to the signing of the agreement, said Lucy, lasted thirty
or forty minutes, during which Zehmer seemed to doubt that Lucy could raise
$50,000. Lucy suggested the provision for having the title examined and Zehmer
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made the suggestion that he would sell it “complete, everything there,” and stated
that all he had on the farm was three heifers.

Lucy took a partly filled bottle of whiskey into the restaurant with him for the
purpose of giving Zehmer a drink if he wanted it. Zehmer did, and he and Lucy had
one or two drinks together. Lucy said that while he felt the drinks he took he was not
intoxicated, and from the way Zehmer handled the transaction he did not think he
was either.

December 20 was on Saturday. Next day Lucy telephoned to J.C. Lucy and
arranged with the latter to take a half interest in the purchase and pay half of the
consideration. On Monday he engaged an attorney to examine the title. The attorney
reported favorably on December 31 and on January 2 Lucy wrote Zehmer stating that
the title was satisfactory, that he was ready to pay the purchase price in cash and
asking when Zehmer would be ready to close the deal. Zehmer replied by letter,
mailed on January 13, asserting that he had never agreed or intended to sell.

Mr. and Mrs. Zehmer were called by the complainants as adverse witnesses.
Zehmer testified in substance as follows:

He bought this farm more than ten years ago for $11,000. He had had twenty-
five offers, more or less, to buy it, including several from Lucy, who had never offered
any specific sum of money. He had given them all the same answer, that he was not
interested in selling it. On this Saturday night before Christmas it looked like
everybody and his brother came by there to have a drink. He took a good many drinks
during the afternoon and had a pint of his own. When he entered the restaurant
around eight-thirty Lucy was there and he could see that he was “pretty high.” He
said to Lucy, “Boy, you got some good liquor, drinking, ain’t you?” Lucy then offered
him a drink. “I was already high as a Georgia pine, and didn’t have any more better
sense than to pour another great big slug out and gulp it down, and he took one too.”

After they had talked a while Lucy asked whether he still had the Ferguson
farm. He replied that he had not sold it and Lucy said, “I bet you wouldn’t take
$50,000.00 for it.” Zehmer asked him if he would give $50,000 and Lucy said yes.
Zehmer replied, “You haven’t got $50,000 in cash.” Lucy said he did and Zehmer
replied that he did not believe it. They argued “pro and con for a long time,” mainly
about “whether he had $50,000 in cash that he could put up right then and buy that
farm.” Finally, said Zehmer, Lucy told him if he didn’t believe he had $50,000, “you
sign that piece of paper here and say you will take $50,000.00 for the farm.” He,
Zehmer, “just grabbed the back off of a guest check there” and wrote on the back of
it. At that point in his testimony Zehmer asked to see what he had written to “see if
I recognize my own handwriting.” He examined the paper and exclaimed, “Great balls
of fire, I got ‘Firgerson’ for Ferguson. I have got satisfactory spelled wrong. I don’t
recognize that writing if I would see it, wouldn’t know it was mine.”
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After Zehmer had, as he described it, “scribbled this thing off,” Lucy said, “Get
your wife to sign it.” Zehmer walked over to where she was and she at first refused to
sign but did so after he told her that he “was just needling him [Lucy], and didn’t
mean a thing in the world, that I was not selling the farm.” Zehmer then “took it back
over there and I was still looking at the dern thing. I had the drink right there by my
hand, and I reached over to get a drink, and he said, ‘Let me see it.” He reached and
picked it up, and when I looked back again he had it in his pocket and he dropped a
five dollar bill over there, and he said, ‘Here is five dollars payment on it.” I said, ‘Hell
no, that is beer and liquor talking. I am not going to sell you the farm. I have told you
that too many times before.”

Mrs. Zehmer testified that when Lucy came into the restaurant he looked as if
he had had a drink. When Zehmer came in he took a drink out of a bottle that Lucy
handed him. She went back to help the waitress who was getting things ready for
next day. Lucy and Zehmer were talking but she did not pay too much attention to
what they were saying. She heard Lucy ask Zehmer if he had sold the Ferguson farm,
and Zehmer replied that he had not and did not want to sell it. Lucy said, “I bet you
wouldn’t take $50,000 cash for that farm,” and Zehmer replied, “You haven’t got
$50,000 cash.” Lucy said, “I can get it.” Zehmer said he might form a company and
get 1t, “but you haven’t got $50,000.00 cash to pay me tonight.” Lucy asked him if he
would put it in writing that he would sell him this farm. Zehmer then wrote on the
back of a pad, “I agree to sell the Ferguson Place to W.O. Lucy for $50,000.00 cash.”
Lucy said, “All right, get your wife to sign it.” Zehmer came back to where she was
standing and said, “You want to put your name to this?” She said “No,” but he said in
an undertone, “It is nothing but a joke,” and she signed it.

On examination by her own counsel she said that her husband laid this piece
of paper down after it was signed; that Lucy said to let him see it, took it, folded it
and put it in his wallet, then said to Zehmer, “Let me give you $5.00,” but Zehmer
said, “No, this is liquor talking. I don’t want to sell the farm, I have told you that I
want my son to have it. This is all a joke.” Lucy then said at least twice, “Zehmer, you
have sold your farm,” wheeled around and started for the door. He paused at the door
and said, “I will bring you $50,000 tomorrow. * * * No, tomorrow is Sunday. I will
bring it to you Monday.” She said you could tell definitely that he was drinking and
she said to her husband, “You should have taken him home,” but he said, “Well, I am
just about as bad off as he is.”

The defendants insist that the evidence was ample to support their contention
that the writing sought to be enforced was prepared as a bluff or dare to force Lucy
to admit that he did not have $50,000; that the whole matter was a joke; that the
writing was not delivered to Lucy and no binding contract was ever made between
the parties.
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It is an unusual, if not bizarre, defense. When made to the writing admittedly
prepared by one of the defendants and signed by both, clear evidence is required to
sustain it.

In his testimony Zehmer claimed that he “was high as a Georgia pine,” and
that the transaction “was just a bunch of two doggoned drunks bluffing to see who
could talk the biggest and say the most.” That claim is inconsistent with his attempt
to testify in great detail as to what was said and what was done. It is contradicted by
other evidence as to the condition of both parties, and rendered of no weight by the
testimony of his wife that when Lucy left the restaurant she suggested that Zehmer
drive him home. The record is convincing that Zehmer was not intoxicated to the
extent of being unable to comprehend the nature and consequences of the instrument
he executed, and hence that instrument is not to be invalidated on that ground. 17
C.J.S., Contracts, § 133b at 483; Taliaferro v. Emery,98 S.E. 627 (Va. 1919). It was in
fact conceded by defendants’ counsel in oral argument that under the evidence
Zehmer was not too drunk to make a valid contract.

The evidence is convincing also that Zehmer wrote two agreements, the first
one beginning “I hereby agree to sell.” Zehmer first said he could not remember about
that, then that “I don’t think I wrote but one out.” Mrs. Zehmer said that what he
wrote was “I hereby agree,” but that the “I” was changed to “We” after that night. The
agreement that was written and signed is in the record and indicates no such change.
Neither are the mistakes in spelling that Zehmer sought to point out readily
apparent.

The appearance of the contract, the fact that it was under discussion for forty
minutes or more before it was signed; Lucy’s objection to the first draft because it was
written in the singular, and he wanted Mrs. Zehmer to sign it also; the rewriting to
meet that objection and the signing by Mrs. Zehmer; the discussion of what was to be
included in the sale, the provision for the examination of the title, the completeness
of the instrument that was executed, the taking possession of it by Lucy with no
request or suggestion by either of the defendants that he give it back, are facts which
furnish persuasive evidence that the execution of the contract was a serious business
transaction rather than a casual, jesting matter as defendants now contend.

On Sunday, the day after the instrument was signed on Saturday night, there
was a social gathering in a home in the town of McKenney at which there were
general comments that the sale had been made. Mrs. Zehmer testified that on that
occasion as she passed by a group of people, including Lucy, who were talking about
the transaction, $50,000 was mentioned, whereupon she stepped up and said, “Well,
with the high-price whiskey you were drinking last night you should have paid more.
That was cheap.” Lucy testified that at that time Zehmer told him that he did not
want to “stick” him or hold him to the agreement because he, Lucy, was too tight and
didn’t know what he was doing, to which Lucy replied that he was not too tight; that
he had been stuck before and was going through with it. Zehmer’s version was that
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he said to Lucy: “I am not trying to claim it wasn’t a deal on account of the fact the
price was too low. If I had wanted to sell $50,000.00 would be a good price, in fact I
think you would get stuck at $50,000.00.” A disinterested witness testified that what
Zehmer said to Lucy was that “he was going to let him up off the deal, because he
thought he was too tight, didn’t know what he was doing. Lucy said something to the
effect that ‘I have been stuck before and I will go through with it.”

If it be assumed, contrary to what we think the evidence shows, that Zehmer
was jesting about selling his farm to Lucy and that the transaction was intended by
him to be a joke, nevertheless the evidence shows that Lucy did not so understand it
but considered it to be a serious business transaction and the contract to be binding
on the Zehmers as well as on himself. The very next day he arranged with his brother
to put up half the money and take a half interest in the land. The day after that he
employed an attorney to examine the title. The next night, Tuesday, he was back at
Zehmer’s place and there Zehmer told him for the first time, Lucy said, that he wasn’t
going to sell and he told Zehmer, “You know you sold that place fair and square.”
After receiving the report from his attorney that the title was good he wrote to Zehmer
that he was ready to close the deal.

Not only did Lucy actually believe, but the evidence shows he was warranted
in believing, that the contract represented a serious business transaction and a good
faith sale and purchase of the farm.

In the field of contracts, as generally elsewhere, “We must look to the outward
expression of a person as manifesting his intention rather than to his secret and
unexpressed intention. ‘The law imputes to a person an intention corresponding to
the reasonable meaning of his words and acts.” First National Exchange Bank v.
Roanoke Oil Co., 192 S.E. 764, 770 (Va. 1934).

At no time prior to the execution of the contract had Zehmer indicated to Lucy
by word or act that he was not in earnest about selling the farm. They had argued
about it and discussed its terms, as Zehmer admitted, for a long time. Lucy testified
that if there was any jesting it was about paying $50,000 that night. The contract and
the evidence show that he was not expected to pay the money that night. Zehmer said
that after the writing was signed he laid it down on the counter in front of Lucy. Lucy
said Zehmer handed it to him. In any event there had been what appeared to be a
good faith offer and a good faith acceptance, followed by the execution and apparent
delivery of a written contract. Both said that Lucy put the writing in his pocket and
then offered Zehmer $5 to seal the bargain. Not until then, even under the defendants’
evidence, was anything said or done to indicate that the matter was a joke. Both of
the Zehmers testified that when Zehmer asked his wife to sign he whispered that it
was a joke so Lucy wouldn’t hear and that it was not intended that he should hear.

The mental assent of the parties is not requisite for the formation of a contract.
If the words or other acts of one of the parties have but one reasonable meaning, his
undisclosed intention is immaterial except when an unreasonable meaning which he
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attaches to his manifestations is known to the other party. Restatement of the Law
of Contracts § 71 (1932). The law, therefore, judges of an agreement between two
persons exclusively from those expressions of their intentions which are
communicated between them. WILLIAM L. CLARK, LAW OF CONTRACTS § 3 at 4 (1931).

An agreement or mutual assent is of course essential to a valid contract but
the law imputes to a person an intention corresponding to the reasonable meaning of
his words and acts. If his words and acts, judged by a reasonable standard, manifest
an intention to agree, it is immaterial what may be the real but unexpressed state of
his mind. 17 C.J.S., Contracts § 32 at 361; 12 AM. JUR., Contracts § 19 at 515. So a
person cannot set up that he was merely jesting when his conduct and words would
warrant a reasonable person in believing that he intended a real agreement.

Whether the writing signed by the defendants and now sought to be enforced
by the complainants was the result of a serious offer by Lucy and a serious acceptance
by the defendants, or was a serious offer by Lucy and an acceptance in secret jest by
the defendants, in either event it constituted a binding contract of sale between the
parties.

The complainants are entitled to have specific performance of the contracts
sued on. The decree appealed from is therefore reversed and the cause is remanded
for the entry of a proper decree requiring the defendants to perform the contract in
accordance with the prayer of the bill.

Reversed and remanded.

Review Question 4. In both Stong and Oswald, the parties did not understand
their respective proposed deals in the same way. What, if anything, is different about
the situation in Lucy v. Zehmer that leads to a different result?

AUGSTEIN v. LESLIE
United States District Court for the Southern District of New York
11 Civ. 7512 (HB), 2012 U.S. Dist. LEXIS 149517 (S.D.N.Y. Oct. 17, 2012)

HAROLD BAER, JR., U.S.D.J.

Armin Augstein brought this action to collect a reward from Ryan Leslie upon
the return of Leslie’s stolen laptop computer. The laptop was stolen and recovered in
Germany and returned to Leslie in New York.

Leslie 1s a musician. While on tour in Germany, Leslie’s laptop computer,
external hard drive, and certain other belongings were stolen. The laptop contained
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valuable intellectual property, including music and videos related to Leslie’s records
and performances. In videos, news articles, and online postings, Leslie stated that he
would pay $20,000—later increased to $1 million—to anyone who returned his
property. After Augstein returned the laptop and hard drive, Leslie refused to pay
the reward because, Leslie alleges, the intellectual property for which he valued the
laptop was not present on the hard drive when it was returned. Leslie claims that he
and several staff members tried to access the data on the hard drive but were unable
to do so. Leslie sent the hard drive to the manufacturer, Avastor, which ultimately
deleted the information prior to sending Leslie a replacement. Augstein now argues
the Court should grant him summary judgment on the issues of the validity of the
offer and of the reward and its subsequent acceptance and performance by Augstein
when he returned the laptop to the police in Germany.

Augstein argues that Leslie made an offer of a reward for the return of his
property and that Augstein accepted and fully performed when he presented the
property to the police in Germany. Leslie responds that a reasonable person would
not have understood the mention of the reward to be an offer of a unilateral contract,
but instead would have understood it to be an advertisement—in essence, an
invitation to negotiate. And even if it was an offer, Leslie continues, Augstein did not
perform because he did not return the intellectual property, only the physical
property. Whether or not the external hard drive, which was subsequently destroyed
by Avastor, contained Leslie’s intellectual property is a heavily disputed issue in this
case.

A district court may not grant summary judgment if there exists a genuine
issue of material fact. For summary judgment purposes, a genuine issue exists where
the evidence is such that a reasonable jury could decide in the non-moving party’s
favor. “An offer is the manifestation of willingness to enter into a bargain, so made
as to justify another person in understanding that his assent to that bargain is invited
and will conclude it.” Restatement (Second) of Contracts § 24 (1981). To evaluate the
legitimacy of this offer, the court should consider “what an objective, reasonable

person would have understood [Leslie’s conduct] to convey.” Leonard v. PepsiCo, Inc.,
88 F. Supp. 2d 116, 127 (S.D.N.Y. 1999).

Leslie mentioned the $20,000 reward for the return of his property in a YouTube
video on October 24, 2010. In the video, Leslie says, “I am offering a reward of
$20,000.” See also “Ryan Leslie Gets His Laptop Stolen in Germany! Offering $20,000
Reward,” YouTube (Oct. 26, 2010):

[https://www.youtube.com/watch?v=YvVPjZ-wvkE].

He also implied that the lost property was worth much more than $20,000. On
November 6, 2010, a video was posted increasing the reward to $1,000,000. At the
end of the video, a message reads, “In the interest of retrieving the invaluable
intellectual property contained on his laptop & hard drive, Mr. Leslie has increased
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the reward offer from $20,000 to $1,000,000 USD.” RyanLeslieTV, “Ryan Leslie—
European Tour and Reward Announcement,” YouTube (Nov. 6, 2010):

[https://www.youtube.com/watch?v=F8JfOhuEyNU].

The increase of the reward was publicized on Leslie’s Facebook and Twitter accounts,
including a post on Twitter which read, “I'm absolutely continuing my Euro tour + I
raised the reward for my intellectual property to $1mm" and included a link to the
video on YouTube. News organizations also published reports on Leslie’s reward offer,
both in print and online. Finally, Leslie was interviewed on MTV on November 11,
2010, and reiterated the $1,000,000 reward, saying “I got a million dollar reward for
anybody that can return all my intellectual property to me.”

Leslie’s videos and other activities together are best characterized as an offer
for a reward. Leslie “sought to induce performance, unlike an invitation to negotiate
[often an advertisement], which seeks a reciprocal promise.” Leonard, 88 F. Supp. 2d
at 125 (discussing Carlill v. Carbolic Smoke Ball Co., [1892] 1 Q.B. 256 (Eng.)). Offers
of reward are “intended to induce a potential offeree to perform a specific action." Id.
at 126. A reasonable person viewing the video would understand that Leslie was
seeking the return of his property and that by returning it, the bargain would be
concluded. The increase of the reward from $20,000 to $1,000,000, the value of the
property lost (in particular the unreleased album) and the news reports regarding
the reward offer would lead a reasonable person to believe that Leslie was making an
offer. As such, the video constitutes a valid offer and summary judgment is granted
as to that issue. “[I]f a person chooses to make extravagant promises . . . he probably
does so because it pays him to make them, and, if he has made them, the extravagance
of the promises is no reason in law why he should not be bound by them.” Id. at 125
(quoting Carbolic Smoke Ball, 1 Q.B. at 268 (Bowen, L.J.)).

Leslie attempts to persuade the court that the video is not an offer but an
advertisement. Because advertisements, Leslie argues, are not generally considered
offers, there is no contract. He cites Leonard v. PepsiCo, where the court did find an
advertisement rather than an offer, to support that argument.! However, unlike the
television commercial in Leonard, Leslie’s conduct in this case was meant to induce
performance. Leslie was not seeking a promise from an individual who would return
his belongings, rather he was seeking performance—the actual return of his property.
In addition, his videos and other commentary cannot be reasonably understood as an
Invitation to negotiate because, similarly, Leslie was not soliciting help in finding his
property, but the actual return itself. Leslie also relies on the fact that the offer was
conveyed over YouTube (a website where many advertisements and promotional
videos are shared, along with any number of other types of video) to undermine the
legitimacy of the offer. I do not find this reasoning persuasive. The forum for
conveying the offer is not determinative, but rather, the question is whether a

1 [Take note of this Leonard case, as you will be reading it quite soon. — Eds.]
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reasonable person would have understood that Leslie made an offer of a reward. I
conclude that they would.

Augstein’s motion for summary judgment is GRANTED insofar as he seeks a
declaration that the reward was an offer.

Review Question 5. The Augstein court uses the term “unilateral contract.”
What does that mean and how does it differ from a “bilateral contract”? Look up both
terms and make sure you would be able to explain their meanings to a classmate or
your professor. You will come across one or both of these terms in many contracts
cases, so you might as well know what the courts are talking about.

Review Question 6. The first three cases in this unit (Stong, Oswald, and
Lucy) all involve situations in which the parties seem to have reached at least some
kind of agreement about something. Is that the issue in Augstein? Did the parties
argue that they were mistaken about what they agreed to, or that they never agreed
at all?

Problems

Problem 3.1

Tyson is a major American producer of fresh frozen chicken. Mannliches Huhn
GmbH (MHG) is a German supplier of chicken to restaurants and fast-food
establishments in Europe. After some telephone discussions between Tyson’s offices
in Little Rock and MHG’s offices in Frankfurt, MHG orally agrees to buy 100,000 lbs.
of fresh frozen chicken from Tyson, to be packed in cryovac and delivered to MHG in
Germany. Tyson sends a memorandum of the offer to MHG as an invoice describing
the product as “US Fresh Frozen Chicken, Grade A, Government Inspected,
Eviscerated, each chicken individually wrapped in Cryovac, packed suitable for
export.” When the chicken arrived at MHG, however, the company rejected it, saying
that the chickens delivered were cheap “stewing chickens”—that is, chickens suitable
only for things like soup and pot pies—rather than more expensive “frying” chickens
which are suitable for cooking and barbecuing in restaurants. The chicken as
delivered was useless to MHG. Tyson sued, claiming that it had a contract to deliver
“chicken,” and that the birds delivered were, in fact, “chickens.”

Is there a contract between the parties? If so, is it for stewing chickens or frying
chickens? Based on what you have learned in this unit, what would you expect the
arguments for both sides to be?
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Problem 3.2

Jay the owner of an automobile body shop, has a 1962 Chevrolet Corvette
convertible, all original and beautifully restored. His neighbor, Zeke, a very well-to-
do investment banker, has long coveted the car and over the years has repeatedly
asked Jay if he would sell. Jay has always refused. In early March Jay learns that
his wife, Vera, has been having an affair with Zeke. Jay does not want a divorce, but
he wants revenge. Jay purchases a rather beat-up 1994 Corvette for $3,500.
Pretending that he is ignorant of the affair, Jay has a conversation with Zeke.

“You know, Zeke,” he says, “I'm really torn about the Corvette.”
“What about it?” says Zeke.

“Well,” says Jay, “business has been off at the shop with this recession, and a
lot of my investments are down. You know, the economy and everything.”

“Of course,” says Zeke. “Things are tough.”

“They sure are. Fact is, though, much as I don’t want to, I've got a Corvette I
don’t need, and some ready cash would be very helpful.”

“You mean, you want to sell your Corvette?”
“I don’t really want to. But you know how it is.”

“Sure,” says Zeke, who really doesn’t, since his investment bank paid him a
hefty bonus this year. But he says, “How much are you asking?”

Jay hesitates. “I hadn’t really decided on it.”
“Well, if it will help you out I'll give you $65,000 for it, right now,” says Zeke.

Jay shakes his head. “Thanks. I appreciate that. But I'm not sure I really want
to sell. The cash is tempting, but . . .. “ He breaks off.

“But what?”
“I want to think it over. It’s a tough decision.”

“Tell you what,” says Zeke. “I'll give you $70,000 right now.” He pulls out a
checkbook. “Right now,” he repeats. “That’s a very good offer, you know.”

“I know.” Jay hesitates again. “Actually, I feel like I'm taking advantage of you
at that price.”

Zeke waves a hand. “Don’t worry about me. I can afford it. The investment
banking business is still going strong.” He grins and takes out a pen. “I can write the
check right now. It’s good. You can get the cash tomorrow morning.”

Jay agrees. Zeke writes the check. Jay insists on filling out a bill of sale,
specifying the price and a Vehicle Identification Number of 299492033218. He tells
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Zeke that the Corvette (and the title document) is down at Jay’s shop, getting a new
wax polishing, and that Zeke can pick it up tomorrow.

The next day Zeke goes to Jay’s shop and is handed the keys and the signed
title to the freshly polished but still rather battered 1994 Corvette. He is furious. He
charges into Jay’s office, but Jay just laughs at him. Jay had cashed the check first
thing in the morning and has already pocketed the proceeds. Zeke threatens all sorts
of dire things.

“You bought a Corvette,” says Jay. He picks up the bill of sale. “You got a
Corvette. It’s VIN 299492033218, exactly what it says on the bill of sale and on the
car title you're holding there. It’s not my problem if you don’t look at what you sign.”
Jay grins happily. “I think maybe you paid a little too much for it,” he says, “But as
you said, you can afford it. 'm sure Vera is worth it. Have a really nice day, Zeke.”

Zeke subsequently sues Jay, demanding the 1962 Corvette or a refund of his
money. Is there a contract between the parties? If so, is it for the 1962 Corvette or the
1994 Corvette? Be prepared to make arguments on behalf of both Zeke and Jay when
considering this problem.

Problem 3.3

Walker is the owner of Rose, a registered purebred polled Angus descended
from a long line of highly regarded stock. He buys her for breeding purposes, for which
purpose she is worth about $10,000. After a few years and various veterinary
examinations, Walker determines that Rose is infertile. Accordingly, he sells Rose,
whom he believes is barren, to Sherwood for $500—essentially her value as meat.
They sign a contract that Walker will deliver Rose this coming Thursday. On the
morning set for delivery, Walker discovers that Rose is, in fact, with calf. He refuses
to deliver her, claiming that neither party intended this to be a transaction for a
breeding cow. Sherwood demands Rose.

When Walker continues to refuse, Sherwood sues. Did the parties have a
contract or not? What would you expect the two sides to argue regarding that issue?
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Unit 4; Offers to Contract

CONTRACT FORMATION

Part Two

FOCUS OF THIS UNIT

Formation in Steps or All at Once? How are contracts formed? Historically,
most of them tended to be made in one of three ways: a face-to-face agreement
followed by a handshake, a meeting at which a contract document that had been
prepared in advance was signed by the parties, or an exchange of correspondence
through physical mail—*“snail mail” as many of you might know it—or (later)
telegrams.

In the handshake and contemporaneous-signature situations, the questions of
who first proposed the exchange and who said what during the discussion are largely
irrelevant. The important facts are the substance of the final terms agreed to by the
parties. Using modern terminology, we can think of these as “synchronous”
transactions, because the creation of the agreement takes place in real time with the
contracting parties having a largely simultaneous experience.

The Place of Offer and Acceptance. In the third situation, however, where
the parties are sending communications back and forth in an “asynchronous”
transaction, a potential problem arises. Suppose A sent a letter proposing to sell
Blackacre to B for $500,000, and B sent a letter in response. We have to put the two
together and see if there is an agreement. In this case we would ask whether A made
an offer in his letter, and whether B’s letter in return accepted the offer. To answer
that question we would have to define what an “offer” and an “acceptance” are for
purposes of contract law. If A’s letter is not an “offer” in the legal sense, then there is
no contract no matter what B wrote. If A’s letter is an offer, but B’s response is not
an “acceptance” in the legal sense, there is (again) no contract. In this kind of
asynchronous transaction we need, legally speaking, an offer and an acceptance. In
this analysis, A (the person making the offer) is called the offeror, and B (the recipient
of the offer) is the offeree.

In the modern world, the question of who made the offer and who made the
acceptance 1s often irrelevant because the existence of mutual assent is so clear.
When you carry the goods to the checkout counter, or click the “buy” button on a web
site, or buy a burger at a fast-food window, or haggle with your friend about buying
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her car, the question of whether you are the offeror or offeree in such transactions
makes little difference. Yet while issues of offer-and-acceptance are relatively
unimportant in some transactions, they are critical in others—especially in a world
in which parties deal with each other at great distances. You need think back only to
Augsberg v. Leslie, in the last unit, to recall the argument that Ryan Leslie’s internet
pleas were not offers.

Asynchronous Contracts. The issue of contracts entered into by exchanges of
communications at a distance is a comparatively new thing in the many centuries of
the common law. Until there were reliable means of exchanging communications (the
post and the telegraph) and recipients who could actually read, contracts were rarely
formed at a distance. In the rapidly industrializing 19th century, however, such
contracts began appearing with some frequency. One obvious question was how the
minds of two parties can meet if they are not acting at the same time. As commerce
in England was more advanced than that in the young United States, English courts
often dealt with these issues before their American counterparts, and their decisions
had a substantial impact.

Another important point addressed in Augsberg v. Leslie is the idea that a
public offer of a reward is (in the legal sense) an offer—as Mr. Leslie discovered. This
rule was settled in important English cases like Williams v Carwardine, 10 E.R. 590
(K.B. 1833). That the mere fact that the reward seems extravagant does not
necessarily let the offeror off the hook, as another English court held in Carlill v.
Carbolic Smoke Ball Co., 1 Q.B. 256 (C.A. 1892), which also held that a newspaper
advertisement could be an offer. “If a person chooses to make extravagant promises,”
wrote Lord Justice Bowen, “he probably does so because it pays him to make them,
and, if he has made them, the extravagance of the promises is no reason in law why
he should not be bound by them.” You will meet Carbolic Smoke Ball again in the
cases below.1

Offer Inviting Acceptance. We now start with the idea of the “offer.” What
kinds of statements qualify as “offers” for purposes of contract law? As you will see,
there are no magic words—everything depends on wording of the communication and
the context in which it 1s made. Nevertheless, there are some basic rules and
guidelines which the following cases are designed to help you uncover. You may want

1 [The infamous advertisement—which you can easily find online—stated that a £100 “reward
will be paid by the Carbolic Smoke Ball Company to any person who contracts the increasing epidemic
influenza, colds, or any disease caused by taking cold, after having used the ball three times daily for
two weeks, according to the printed directions supplied with each ball.” 1 Q.B. at 257. Mrs. Louisa
Elizabeth Carlill used the vapor-emitting ball in her nose three times daily for about two months before
she contracted the flu. Upon Carlill’s demand for £100—equivalent to about $30,000 as these materials
are written—Carbolic refused to pay, claiming, among other things, that the advertisement was not
an offer. They lost. — Eds.]
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to review sections 22, 24, 26, and 29 of the Restatement (Second) of Contracts in
connection with this unit.

If you would like to get an idea of the bigger picture for offer and acceptance,
note that the Restatement devotes a whopping 47 sections to specific rules regarding
offers (§§ 24-49), and acceptances (§§ 50-70). Spending some time skimming over
these sections—do not bother reading them intently quite yet—will give you some
context for the issues you are likely to run across in this and the remaining units on
contract formation.

Cases and Materials

LEONARD v. PEPSICO, INC.
United States District Court for the Southern District of New York
88 F. Supp. 2d 116 (S.D.N.Y. 1999)

WOOD, U.S.D.J.:

Plaintiff brought this action seeking, among other things, specific performance
of an alleged offer of a Harrier Jet, featured in a television advertisement for
defendant's “Pepsi Stuff” promotion. Defendant has moved for summary judgment
pursuant to Federal Rule of Civil Procedure 56. For the reasons stated below,
defendant's motion is granted.

Background

Because whether the television commercial constituted an offer is the central
question in this case, the Court will describe the commercial in detail. The
commercial opens upon an idyllic, suburban morning, where the chirping of birds in
sun-dappled trees welcomes a paperboy on his morning route. As the newspaper hits
the stoop of a conventional two-story house, the tattoo of a military drum introduces
the subtitle, “MONDAY 7:58 AM.” The stirring strains of a martial air mark the
appearance of a well-coiffed teenager preparing to leave for school, dressed in a shirt
emblazoned with the Pepsi logo, a red-white-and-blue ball. While the teenager
confidently preens, the military drumroll again sounds as the subtitle “T-SHIRT 75
PEPSI POINTS” scrolls across the screen. Bursting from his room, the teenager
strides down the hallway wearing a leather jacket. The drumroll sounds again, as the
subtitle “LEATHER JACKET 1450 PEPSI POINTS” appears. The teenager opens the
door of his house and, unfazed by the glare of the early morning sunshine, puts on a
pair of sunglasses. The drumroll then accompanies the subtitle “SHADES 175 PEPSI
POINTS.” A voiceover then intones, “Introducing the new Pepsi Stuff catalog,” as the
camera focuses on the cover of the catalog.
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The scene then shifts to three young boys sitting in front of a high school
building. The boy in the middle is intent on his Pepsi Stuff Catalog, while the boys on
either side are each drinking Pepsi. The three boys gaze in awe at an object rushing
overhead, as the military march builds to a crescendo. The Harrier Jet is not yet
visible, but the observer senses the presence of a mighty plane as the extreme winds
generated by its flight create a paper maelstrom in a classroom devoted to an
otherwise dull physics lesson. Finally, the Harrier Jet swings into view and lands by
the side of the school building, next to a bicycle rack. Several students run for cover,
and the velocity of the wind strips one hapless faculty member down to his
underwear. While the faculty member is being deprived of his dignity, the voiceover
announces: “Now the more Pepsi you drink, the more great stuff you're gonna get.”

The teenager opens the cockpit of the fighter and can be seen, helmetless,
holding a Pepsi. “Looking very pleased with himself,” the teenager exclaims, “Sure
beats the bus,” and chortles. The military drumroll sounds a final time, as the
following words appear: “HARRIER FIGHTER 7,000,000 PEPSI POINTS.” A few
seconds later, the following appears in more stylized script: “Drink Pepsi—Get Stuff.”
With that message, the music and the commercial end with a triumphant flourish.

Inspired by this commercial, plaintiff set out to obtain a Harrier Jet. Plaintiff
explains that he is “typical of the ‘Pepsi Generation’ . . . he is young, has an
adventurous spirit, and the notion of obtaining a Harrier Jet appealed to him
enormously.” Plaintiff consulted the Pepsi Stuff Catalog. The Catalog features youths
dressed in Pepsi Stuff regalia or enjoying Pepsi Stuff accessories, such as “Blue
Shades” (“As if you need another reason to look forward to sunny days.”), “Pepsi Tees”
(“Lave in ’em. Laugh in ’em. Get in ’em.”), “Bag of Balls” (“Three balls. One bag. No
rules.”), and “Pepsi Phone Card” (“Call your mom!”). The Catalog specifies the
number of Pepsi Points required to obtain promotional merchandise. The Catalog
includes an Order Form which lists, on one side, fifty-three items of Pepsi Stuff
merchandise redeemable for Pepsi Points. Conspicuously absent from the Order Form
is any entry or description of a Harrier Jet. The amount of Pepsi Points required to
obtain the listed merchandise ranges from 15 (for a “Jacket Tattoo” (“Sew ‘em on your
jacket, not your arm.”)) to 3300 (for a “Fila Mountain Bike” (“Rugged. All-terrain.
Exclusively for Pepsi.”)). It should be noted that plaintiff objects to the implication
that because an item was not shown in the Catalog, it was unavailable.

The rear foldout pages of the Catalog contain directions for redeeming Pepsi
Points for merchandise. These directions note that merchandise may be ordered
“only” with the original Order Form. The Catalog notes that in the event that a
consumer lacks enough Pepsi Points to obtain a desired item, additional Pepsi Points
may be purchased for ten cents each; however, at least fifteen original Pepsi Points
must accompany each order.
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Although plaintiff initially set out to collect 7,000,000 Pepsi Points by
consuming Pepsi products, it soon became clear to him that he “would not be able to
buy (let alone drink) enough Pepsi to collect the necessary Pepsi Points fast enough.”
Reevaluating his strategy, plaintiff “focused for the first time on the packaging
materials in the Pepsi Stuff promotion,” and realized that buying Pepsi Points would
be a more promising option. Through acquaintances, plaintiff ultimately raised about

$700,000.

On or about March 27, 1996, plaintiff submitted an Order Form, fifteen
original Pepsi Points, and a check for $700,008.50. Plaintiff appears to have been
represented by counsel at the time he mailed his check; the check is drawn on an
account of plaintiff’s first set of attorneys. At the bottom of the Order Form, plaintiff
wrote 1n “1 Harrier Jet” in the “Item” column and “7,000,000” in the “Total Points”
column. In a letter accompanying his submission, plaintiff stated that the check was
to purchase additional Pepsi Points “expressly for obtaining a new Harrier jet as
advertised in your Pepsi Stuff commercial.”

On or about May 7, 1996, defendant’s fulfillment house rejected plaintiff’s
submission and returned the check, explaining that:

The item that you have requested is not part of the Pepsi Stuff collection.
It is not included in the catalogue or on the order form, and only catalogue
merchandise can be redeemed under this program.

The Harrier jet in the Pepsi commercial is fanciful and is simply
included to create a humorous and entertaining ad. We apologize for any
misunderstanding or confusion that you may have experienced and are
enclosing some free product coupons for your use.

Plaintiff’s previous counsel responded on or about May 14, 1996, as follows:

Your letter of May 7, 1996 is totally unacceptable. We have reviewed the
video tape of the Pepsi Stuff commercial and it clearly offers the new
Harrier jet for 7,000,000 Pepsi Points. Our client followed your rules
explicitly.

This is a formal demand that you honor your commitment and make
immediate arrangements to transfer the new Harrier jet to our client. If
we do not receive transfer instructions within ten (10) business days of
the date of this letter you will leave us no choice but to file an
appropriate action against Pepsi.

This letter was apparently sent onward to the advertising company responsible
for the actual commercial, BBDO New York. In a letter dated May 30, 1996, BBDO
Vice President Raymond E. McGovern, dJr., explained to plaintiff that:

I find it hard to believe that you are of the opinion that the Pepsi Stuff
commercial (“Commercial”) really offers a new Harrier Jet. The use of
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the Jet was clearly a joke that was meant to make the Commercial more
humorous and entertaining. In my opinion, no reasonable person would
agree with your analysis of the Commercial.

On or about June 17, 1996, plaintiff mailed a similar demand letter to
defendant.

The question of whether or not a contract was formed is appropriate for
resolution on summary judgment. As the Second Circuit has recently noted,
“Summary judgment is proper when the words and actions that allegedly formed a
contract [are] so clear themselves that reasonable people could not differ over their
meaning.” Krumme v. Westpoint Stevens, Inc., 143 F.3d 71, 83 (2d Cir. 1998)

Defendant’s Advertisement
Was Not an Offer

The general rule is that an advertisement does not constitute an offer.
Restatement (Second) of Contracts § 26, comment b, explains that:

Advertisements of goods by display, sign, handbill, newspaper, radio or
television are not ordinarily intended or understood as offers to sell. The same
1s true of catalogues, price lists and circulars, even though the terms of
suggested bargains may be stated in some detail. It is of course possible to
make an offer by an advertisement directed to the general public (see § 29), but
there must ordinarily be some language of commitment or some invitation to
take action without further communication.

Similarly, a leading treatise notes that:

It is quite possible to make a definite and operative offer to buy or sell
goods by advertisement, in a newspaper, by a handbill, a catalog or
circular or on a placard in a store window. It is not customary to do this,
however; and the presumption is the other way. . . . Such advertisements
are understood to be mere requests to consider and examine and
negotiate; and no one can reasonably regard them as otherwise unless
the circumstances are exceptional and the words used are very plain and
clear.

1 ARTHUR LINTON CORBIN & JOSEPH M. PERILLO, CORBIN ON CONTRACTS § 2.4, at 116-
17 (rev. ed. 1993).

In Mesaros v. United States, 845 F.2d 1576 (Fed. Cir. 1988), the plaintiffs sued
the United States Mint for failure to deliver a number of Statue of Liberty
commemorative coins that they had ordered. When demand for the coins proved
unexpectedly robust, a number of individuals who had sent in their orders in a timely
fashion were left empty-handed. The court began by noting the “well-established” rule
that advertisements and order forms are “mere notices and solicitations for offers
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which create no power of acceptance in the recipient.” The spurned coin collectors
could not maintain a breach of contract action because no contract would be formed
until the advertiser accepted the order form and processed payment. Under these
principles, plaintiff’s letter of March 27, 1996, with the Order Form and the
appropriate number of Pepsi Points, constituted the offer.

The exception to the rule that advertisements do not create any power of
acceptance in potential offerees is where the advertisement is “clear, definite, and
explicit, and leaves nothing open for negotiation,” in that circumstance, “it constitutes
an offer, acceptance of which will complete the contract.” Lefkowitz v. Great
Minneapolis Surplus Store, 86 N.W.2d 689, 691 (Minn. 1957). In Lefkowitz, the court
ruled that because plaintiff had fulfilled all of the terms of the advertisement? and
the advertisement was specific and left nothing open for negotiation, a contract had
been formed.

The present case is distinguishable from Lefkowitz. First, the [Pepsi]
commercial cannot be regarded in itself as sufficiently definite, because it specifically
reserved the details of the offer to a separate writing, the Catalog. Second, even if the
Catalog had included a Harrier Jet among the items that could be obtained by
redemption of Pepsi Points, the advertisement of a Harrier Jet by both television
commercial and catalog would still not constitute an offer. As the Mesaros court
explained, the absence of any words of limitation such as “first come, first served,”
renders the alleged offer sufficiently indefinite that no contract could be formed.

The Court finds, in sum, that the Harrier Jet commercial was merely an
advertisement. The Court now turns to the line of cases upon which plaintiff rests
much of his argument.

In opposing the present motion, plaintiff largely relies on a different species of
unilateral offer, involving public offers of a reward for performance of a specified act.
Because these cases generally involve public declarations regarding the efficacy or
trustworthiness of specific products, one court has aptly characterized these
authorities as “prove me wrong” cases. The most venerable of these precedents is the
case of Carlill v. Carbolic Smoke Ball Co., 1 Q.B. 256 (Court of Appeal, 1892), a quote
from which heads plaintiff’s memorandum of law.

Other “reward” cases underscore the distinction between typical
advertisements, in which the alleged offer is merely an invitation to negotiate for

2 [In relevant part, the advertisement published in a Minneapolis newspaper in Lefkowitz
stated:

1 Black Lapin Stole Beautiful, worth $139.50 ... $1.00
First Come First Served.

Lefkowitz, 86 N.W.2d at 690. The Great Minneapolis Surplus Store had “refused to sell the
merchandise to the plaintiff’ because of a “house rule” not stated in the ad that “the offer was intended
for women only and sales would not be made to men.” Id. — Eds.]
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purchase of commercial goods, and promises of reward, in which the alleged offer is
intended to induce a potential offeree to perform a specific action, often for
noncommercial reasons. James v. Turilli, 473 S.W.2d 757 (Mo. Ct. App. 1971), arose
from a boast by defendant that the “notorious Missouri desperado” Jesse James had
not been killed in 1882, as portrayed in song and legend, but had lived under the alias
“J. Frank Dalton” at the “Jesse James Museum” operated by none other than
defendant. Defendant offered $10,000 “to anyone who could prove me wrong.” The
widow of the outlaw’s son demonstrated, at trial, that the outlaw had in fact been
killed in 1882. On appeal, the court held that defendant should be liable to pay the
amount offered.

In the present case, the Harrier Jet commercial did not direct that anyone who
appeared at Pepsi headquarters with 7,000,000 Pepsi Points on the Fourth of July
would receive a Harrier Jet. Instead, the commercial urged consumers to accumulate
Pepsi Points and to refer to the Catalog to determine how they could redeem their
Pepsi Points. Plaintiff’'s understanding of the commercial as an offer must also be
rejected because the Court finds that no objective person could reasonably have
concluded that the commercial actually offered consumers a Harrier Jet.

An Objective, Reasonable Person Would Not
Have Considered the Commercial an Offer

In evaluating the commercial, the Court must not consider defendant’s
subjective intent in making the commercial, or plaintiff’s subjective view of what the
commercial offered, but what an objective, reasonable person would have understood
the commercial to convey. See Kay-R Elec. Corp. v. Stone & Weber Constr. Co., 23 F.3d
55, 57 (2d Cir. 1994) (“We are not concerned with what was going through the heads
of the parties at the time [of the alleged contract]. Rather, we are talking about the
objective principles of contract law.”)

If it 1s clear that an offer was not serious, then no offer has been made:

What kind of act creates a power of acceptance and is therefore an offer?
It must be an expression of will or intention. It must be an act that leads
the offeree reasonably to conclude that a power to create a contract is
conferred. This applies to the content of the power as well as to the fact
of its existence. It is on this ground that we must exclude invitations to
deal or acts of mere preliminary negotiation, and acts evidently done in
jest or without intent to create legal relations.

CORBIN ON CONTRACTS § 1.11 at 30 (emphasis added). An obvious joke, of course,
would not give rise to a contract. See, e.g., Graves v. Northern N.Y. Pub. Co., 22
N.Y.S.2d 537 (App. Div. 1940) (dismissing claim to offer of $ 1000, which appeared in
the “joke column” of the newspaper, to any person who could provide a commonly
available phone number). On the other hand, if there is no indication that the offer is
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“evidently in jest,” and that an objective, reasonable person would find that the offer
was serious, then there may be a valid offer. See Lucy v. Zehmer, 84 S.E.2d 516, 518,
520 (Va. 1954) (ordering specific performance of a contract to purchase a farm despite
defendant's protestation that the transaction was done in jest as “just a bunch of two
doggoned drunks bluffing”).

Plaintiff’s insistence that the commercial appears to be a serious offer requires
the Court to explain why the commercial is funny. Explaining why a joke is funny is
a daunting task; as the essayist E.B. White has remarked, “Humor can be dissected,
as a frog can, but the thing dies in the process.” The commercial is the embodiment
of what defendant appropriately characterizes as “zany humor.”

First, the commercial suggests, as commercials often do, that use of the
advertised product will transform what, for most youth, can be a fairly routine and
ordinary experience. The military tattoo and stirring martial music, as well as the
use of subtitles in a Courier font that scroll terse messages across the screen, such as
“MONDAY 7:58 AM,” evoke military and espionage thrillers. The implication of the
commercial is that Pepsi Stuff merchandise will inject drama and moment into
hitherto unexceptional lives. The commercial in this case thus makes the exaggerated
claims similar to those of many television advertisements: that by consuming the
featured clothing, car, beer, or potato chips, one will become attractive, stylish,
desirable, and admired by all. A reasonable viewer would understand such
advertisements as mere puffery, not as statements of fact and refrain from
interpreting the promises of the commercial as being literally true.

Second, the callow youth featured in the commercial is a highly improbable
pilot, one who could barely be trusted with the keys to his parents’ car, much less the
prize aircraft of the United States Marine Corps. Rather than checking the fuel
gauges on his aircraft, the teenager spends his precious preflight minutes preening.
The youth’s concern for his coiffure appears to extend to his flying without a helmet.
Finally, the teenager’s comment that flying a Harrier Jet to school “sure beats the
bus” evinces an improbably insouciant attitude toward the relative difficulty and
danger of piloting a fighter plane in a residential area, as opposed to taking public
transportation.

Third, the notion of traveling to school in a Harrier Jet is an exaggerated
adolescent fantasy. In this commercial, the fantasy is underscored by how the
teenager’s schoolmates gape in admiration, ignoring their physics lesson. The force
of the wind generated by the Harrier Jet blows off one teacher’s clothes, literally
defrocking an authority figure. As if to emphasize the fantastic quality of having a
Harrier Jet arrive at school, the Jet lands next to a plebeian bike rack. This fantasy
is, of course, extremely unrealistic. No school would provide landing space for a
student’s fighter jet, or condone the disruption the jet’s use would cause.

Fourth, the primary mission of a Harrier Jet, according to the United States
Marine Corps, is to “attack and destroy surface targets under day and night visual
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conditions.” Manufactured by McDonnell Douglas, the Harrier Jet played a
significant role in the air offensive of Operation Desert Storm in 1991. The jet is
designed to carry a considerable armament load, including Sidewinder and Maverick
missiles. As one news report has noted, “Fully loaded, the Harrier can float like a
butterfly and sting like a bee-albeit a roaring 14-ton butterfly and a bee with 9,200
pounds of bombs and missiles.” In light of the Harrier Jet’s well-documented function
in attacking and destroying surface and air targets, armed reconnaissance and air
interdiction, and offensive and defensive anti-aircraft warfare, depiction of such a jet
as a way to get to school in the morning is clearly not serious even if, as plaintiff
contends, the jet is capable of being acquired “in a form that eliminates [its] potential
for military use.”

Fifth, the number of Pepsi Points the commercial mentions as required to
“purchase” the jet is 7,000,000. To amass that number of points, one would have to
drink 7,000,000 Pepsis (or roughly 190 Pepsis a day for the next hundred years—an
unlikely possibility), or one would have to purchase approximately $700,000 worth of
Pepsi Points. The cost of a Harrier Jet is roughly $23 million dollars, a fact of which
plaintiff was aware when he set out to gather the amount he believed necessary to
accept the alleged offer. Even if an objective, reasonable person were not aware of
this fact, he would conclude that purchasing a fighter plane for $700,000 is a deal too
good to be true.

Plaintiff argues that a reasonable, objective person would have understood the
commercial to make a serious offer of a Harrier Jet because there was “absolutely no
distinction in the manner” in which the items in the commercial were presented.
Plaintiff also relies upon a press release highlighting the promotional campaign,
issued by defendant, in which “no mention is made by [defendant] of humor, or
anything of the sort.” These arguments suggest merely that the humor of the
promotional campaign was tongue in cheek. Humor is not limited to what Justice
Cardozo called “the rough and boisterous joke . . . [that] evokes its own guffaws.” In
light of the obvious absurdity of the commercial, the Court rejects plaintiff’s argument
that the commercial was not clearly in jest.

Plaintiff argues that additional discovery is necessary on the issues of whether
and how defendant reacted to plaintiff’s “acceptance” of their “offer”’; how defendant
and its employees understood the commercial would be viewed, based on test-
marketing the commercial or on their own opinions; and how other individuals
actually responded to the commercial when it was aired.

Plaintiff argues that additional discovery is necessary as to how defendant
reacted to his “acceptance,” suggesting that it is significant that defendant twice
changed the commercial, the first time to increase the number of Pepsi Points
required to purchase a Harrier Jet to 700,000,000, and then again to amend the
commercial to state the 700,000,000 amount and add “(Just Kidding).” Plaintiff
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concludes that, “Obviously, if PepsiCo truly believed that no one could take seriously
the offer contained in the original ad that I saw, this change would have been totally
unnecessary and superfluous.” The record does not suggest that the change in the
amount of points is probative of the seriousness of the offer. The increase in the
number of points needed to acquire a Harrier Jet may have been prompted less by
the fear that reasonable people would demand Harrier Jets and more by the concern
that unreasonable people would threaten frivolous litigation.

Finally, plaintiff’s assertion that he should be afforded an opportunity to
determine whether other individuals also tried to accumulate enough Pepsi Points to
“purchase” a Harrier Jet is unavailing. The possibility that there were other people
who interpreted the commercial as an “offer” of a Harrier Jet does not render that
belief any more or less reasonable. The alleged offer must be evaluated on its own
terms. Having made the evaluation, the Court concludes that summary judgment is
appropriate on the ground that no reasonable, objective person would have
understood the commercial to be an offer.

For the reasons stated above, the Court grants defendant’s motion for
summary judgment. The Clerk of Court is instructed to close these cases. Any
pending motions are moot.

Review Question 1. The Leonard court shoots down the plaintiff on two
distinct grounds. You should be prepared to articulate the difference between the two.

Review Question 2. The plaintiff here sought additional time from the court
to engage in discovery on how other people—especially the “Pepsi Generation” targets
of the ad—interpreted it. Judge Kimba Wood was a 55-year-old graduate of the
London School of Economics and Harvard Law School who had been a highly regarded
antitrust partner at a Wall Street law firm. Was she the sort of person Pepsi expected
would collect its Points? Why didn’t she think it relevant to take evidence on how the
actual targets of the commercial interpreted it?

Review Question 3. Note how Judge Wood distinguishes Lucy v. Zehmer and
Carbolic Smoke Ball. Do you find her analysis persuasive, or should the court have
found the Pepsi commercial to be an offer that Leonard accepted? Why?
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FAIRMOUNT GLASS WORKS v. CRUNDEN-MARTIN WOODEN WARE CO.
Court of Appeals of Kentucky 106 Ky. 659, 51 S.W. 196 (1899)

HOBSON, J.

On April 20, 1895, appellee [Crunden-Martin] wrote appellant [Fairmount] the
following letter:

St. Louis, Mo., April 20, 1895.
Gentlemen:

Please advise us the lowest price you can make us on our
order for ten car loads of Mason green jars, complete,
with caps, packed one dozen in case, either delivered
here, or f.o.b. cars your place, as you prefer. State
terms and cash discount.

Very truly,

Crunden-Martin W. W. Co.

To this letter appellant answered as follows:
Fairmount, Ind., April 23, 1895.

Crunden-Martin Wooden Ware Co.,
St. Louis, Mo.

Gentlemen:

Replying to your favor of April 20th, we quote you Mason
fruit jars, complete, in one-dozen boxes, delivered in
East St. Louis, Ill.: Pints, $4.50; quarts, $5.00; half
gallons, $6.50 per gross, for immediate acceptance, and
shipment not later than May 15, 1895; sixty days’
acceptance, or 2 off, cash in ten days.

Yours truly,
Fairmount Glass Works.

Please note that we make all qguotations and contracts
subject to the contingencies of agencies or
transportation, delays or accidents beyond our control.
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For reply thereto, appellee sent the following telegram on April 24, 1895:
Fairmount Glass Works, Fairmount, Ind.:

Your letter twenty-third received. Enter order ten car
loads as per your quotation. Specifications mailed.

Crunden-Martin W. W. Co.

In response to this telegram, appellant sent the following:
Fairmount, Ind., April 24, 1895.
Crunden-Martin W. W. Co., St. Louis, Mo.

Impossible to book your order. Output all sold. See
letter.

Fairmount Glass Works.

Appellee insists that, by its telegram sent in answer to the letter of April 23,
the contract was closed for the purchase of ten car loads of Mason fruit jars. Appellant
insists that the contract was not closed by this telegram, and that it had the right to
decline to fill the order at the time it sent its telegram of April 24th. This is the chief
question in the case. The court below gave judgment in favor of appellee, and
appellant has appealed, earnestly insisting that the judgment is erroneous.

We are referred to a number of authorities holding that a quotation of prices is
not an offer to sell, in the sense that a completed contract will arise out of the giving
of an order for merchandise in accordance with the proposed terms. There are a
number of cases holding that the transaction is not completed until the order so made
1s accepted. Smith v. Gowdy, 90 Mass. 566 (1864); Beaupre v. Pacific & Atlantic
Telegraph Co., 21 Minn. 155 (1874).

But each case must turn largely upon the language there used. In this case we
think there was more than a quotation of prices, although appellant’s letter uses the
word “quote” in stating the prices given. The true meaning of the correspondence
must be determined by reading it as a whole. Appellee’s letter of April 20th, which
began the transaction, did not ask for a quotation of prices. It reads: “Please advise
us the lowest price you can make us on our order for ten car loads of Mason green
jars. . . . State terms and cash discount.” From this appellant could not fail to
understand that appellee wanted to know at what price it would sell it ten car loads
of these jars; so when, in answer, it wrote: “We quote you Mason fruit jars . . . pints
$4.50, quarts $5.00, half gallons $6.50 per gross, for immediate acceptance; . . . 2 off,
cash in ten days,” it must be deemed as intending to give appellee the information it
had asked for. We can hardly understand what was meant by the words “for
immediate acceptance,” unless the latter was intended as a proposition to sell at these
prices if accepted immediately. In construing every contract, the aim of the court is
to arrive at the intention of the parties. In none of the cases to which we have been
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referred on behalf of appellant was there on the face of the correspondence any such
expression of intention to make an offer to sell on the terms indicated.

In Fitzhugh v. Jones, 20 Va. 83 (1818), the use of the expression that the buyer
should reply as soon as possible, in case he was disposed to accede to the terms
offered, was held sufficient to show that there was a definite proposition, which was
closed by the buyer's acceptance. The expression in appellant [Fairmount’s] letter,
“for immediate acceptance,” taken in connection with appellee’s letter, in effect, at
what price it would sell it the goods, is, it seems to us, much stronger evidence of a
present offer, which, when accepted immediately closed the contract. Appellee’s letter
was plainly an inquiry for the price and terms on which appellant would sell it the
goods, and appellant's answer to it was not a quotation of prices, but a definite offer
to sell on the terms indicated, and could not be withdrawn after the terms had been
accepted.

Review Question 4. Do you agree with the outcome of this case? (Courts do not
always get things right, you know.) As the court infers, a price “quote” is often
considered to be more like preliminary negotiation or maybe a limited-purpose
advertisement rather than an offer. Fairmount specifically said “we quote you” rather
than “we offer you”—so wouldn’t the more predictable and merchant-friendly result
be to hold that Fairmount’s statement was not an offer?

Review Question 5. Older contract formation cases, like Fairmount Glass,
come from the world of letters and telegrams. Does the pervasiveness of e-mail and
other instantaneous electronic communications render moot the problems with
determining whether an offer occurred? Consider whether the next case suggests that
the digital world may not be that different from the earlier age.

KLOIAN v. DOMINQO'’S PIZZA, L.L.C.
Court of Appeals of Michigan
273 Mich. App. 449, 733 N.W.2d 766 (2006)

PER CURIAM

On August 18, 1994, plaintiff J. Edward Kloian, doing business as Arbor
Management Company, entered into a lease agreement with defendant Domino’s
Pizza, L.L.C. On May 14, 2003, plaintiff, the lessor, initiated this action against
defendant, the lessee, alleging that defendant had breached the lease by failing to
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pay certain amounts owing for rent, holdover rent, taxes, insurance, maintenance
and repair costs, late fees, and other damages related to the removal of equipment.

In March 2005, shortly before the trial date scheduled in this matter, the
parties engaged in settlement discussions through their attorneys. Through a series
of e-mail messages exchanged between plaintiff’'s attorney and defendant’s attorney,
the attorneys agreed that defendant would pay plaintiff $48,000 to settle the lawsuit
in exchange for a release of all possible claims. On March 18, 2005, plaintiff’s attorney
sent an e-mail to defendant’s attorney, stating: “I confirmed with Mr. Kloian that he
will accept the payment of $48,000 in exchange for a dismissal with prejudice of all
claims and a release of all possible claims.” In response, also on March 18, 2005,
defendant’s attorney wrote: “Domino’s accepts your settlement offer.”

Documents reflecting the agreement were prepared by defendant’s attorney
and sent to plaintiff’s attorney for his review. After review of these documents, on
March 21, 2005, plaintiff’s attorney sent an e-mail to defendant’s attorney stating: “I
reviewed your documents and find them to be in order. However, Mr. Kloian would
like the protection of a mutual release.” On March 28, 2005, defendant’s attorney sent
a response stating: “I have the check and Domino’s agreement to a mutual release. |
need to revise the prior release and get it to you.”

[Plaintiff Kloian subsequently refused to sign the settlement agreement.]

The trial court found that the parties had entered into a binding settlement
agreement on March 18, 2005. The trial court issued an order enforcing the
settlement agreement and dismissing plaintiff’s claims with prejudice.

Plaintiff first contends on appeal that the trial court erred in enforcing the
settlement agreement because the parties had not reached an agreement on essential
terms. We disagree.

The existence and interpretation of a contract are questions of law reviewed de
novo. “An agreement to settle a pending lawsuit is a contract and is to be governed
by the legal principles applicable to the construction and interpretation of contracts.”
Walbridge Aldinger Co. v. Walcon Corp., 525 N.W.2d 489 (Mich. Ct. App. 1994).
“Before a contract can be completed, there must be an offer and acceptance. Unless
an acceptance is unambiguous and in strict conformance with the offer, no contract
is formed.” Pakideh v. Franklin Commercial Mortgage Group, Inc.,540 N.W.2d 777
(Mich Ct. App. 1995). Further, a contract requires mutual assent or a meeting of the
minds on all the essential terms. Burkhardt v. Bailey, 680 N.W.2d 453 (Mich. Ct. App.
2004).

On March 18, 2005, plaintiff’s attorney sent an e-mail to defendant’s attorney
stating that plaintiff would “accept the payment of $48,000 in change [sic] for a
dismissal with prejudice of all claims and a release as [sic] all possible claims.” An
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attorney has the apparent authority? to settle a lawsuit on behalf of his or her client.
Nelson v. Consumers Power Co., 497 N.W.2d 205 (Mich. Ct. App. 1993). The e-mail
from plaintiff’s attorney constituted a settlement offer. “An offer is defined as ‘the
manifestation of willingness to enter into a bargain, so made as to justify another
person in understanding that his assent to that bargain is invited and will conclude
1t Eerdmans v. Maki, 573 N.W.2d 329 (Mich. Ct. App. 1997). In response,
defendant’s attorney sent the following e-mail to plaintiff’s attorney:

Domino’s accepts your settlement offer contained in the message
below. I spoke with the court, advised it of the settlement and confirmed
that we need not appear in court in connection with the settlement. I
have ordered a settlement draft from Domino’s in the amount of $48,000,
made payable jointly to Mr. Kloian and your firm. I will forward a
stipulation and order for dismissal with prejudice and a release for
approval by you and Mr. Kloian respectively. You should have them in
the next few days. Please call with any questions. I'm pleased we were
able to resolve this matter without trial. - Neil

The e-mail from defendant’s attorney constituted an acceptance of plaintiff’s
settlement offer. There clearly was a meeting of the minds on the essential terms of
the agreement.

Affirmed.

Review Question 6. What do you think about the possibility of a legally-
binding contract arising from an e-mail exchange? Read the prefatory note and
sections 5 and 7 of the Uniform Electronic Transactions Act (UETA) to see one
example of a statute that deals with the possibility of a legally-operative “writing”
being in electronic form. You can find UETA in many Contracts statutory
supplements, or you can also find it online here:

http://www.uniformlaws.org/shared/docs/electronic%20transactions/ueta final 99.pdf.

We will explore issues of electronic contracting at various points in the course.

3[“Apparent authority” is a concept you will most likely see later in a Business Associations
course, but for now, and in this case, it means that lawyers—like you—will ordinarily be assumed to
have authority to bind their clients to an agreement. Practice tip: make very, very sure you have the
client’s consent before you bind the client to any contracts, including settlement agreements.—Eds.]
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EVER-TITE ROOFING CORP. v. GREEN
Court of Appeal of Louisiana, Second Circuit
83 So. 2d 449 (1955)
AYRES, J.

Defendants executed and signed an instrument June 10, 1953, for the purpose
of obtaining the services of plaintiff in re-roofing their residence situated in Webster
Parish, Louisiana. The document set out in detail the work to be done and the price
therefor to be paid in monthly installments. This instrument was likewise signed by
plaintiff’'s sale representative, who, however, was without authority to accept the
contract for and on behalf of the plaintiff. This alleged contract contained these
provisions:

This agreement shall become binding only upon written
acceptance hereof, by the principal or authorized
officer of the Contractor, or upon commencing
performance of the work. * * * This written agreement is
the only and entire contract covering the subject matter
hereof and no other representations have been made unto
Owner except these herein contained. No guarantee on
repair work, partial roof jobs, or paint jobs.

Inasmuch as this work was to be performed entirely on credit, it was necessary
for plaintiff to obtain credit reports and approval from the lending institution which
was to finance said contract. With this procedure defendants were more or less
familiar and knew their credit rating would have to be checked and a report made.
On receipt of the proposed contract in plaintiff’s office on the day following its
execution, plaintiff requested a credit report, which was made after investigation and
which was received in due course and submitted by plaintiff to the lending agency.
Additional information was requested by this institution, which was likewise in due
course transmitted to the institution, which then gave its approval.

The day immediately following this approval, which was either June 18 or 19,
1953, plaintiff engaged its workmen and two trucks, loaded the trucks with the
necessary roofing materials and proceeded from Shreveport to defendants’ residence
for the purpose of doing the work and performing the services allegedly contracted
for the defendants. Upon their arrival at defendants’ residence, the workmen found
others in the performance of the work which plaintiff had contracted to do.
Defendants notified plaintiff’s workmen that the work had been contracted to other
parties two days before and forbade them to do the work.

Formal acceptance of the contract was not made under the signature and
approval of an agent of plaintiff. It was, however, the intention of plaintiff to accept
the contract by commencing the work, which was one of the ways provided for in the
instrument for its acceptance, as will be shown by reference to the extract from the
contract quoted hereinabove.
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The basis of the judgment appealed was that defendants had timely notified
plaintiff before “commencing performance of work.” The trial court held that notice
to plaintiff’'s workmen upon their arrival with the materials that defendants did not
desire them to commence the actual work was sufficient and timely to signify their
intention to withdraw from the contract. With this conclusion we find ourselves
unable to agree.

Defendants’ attempt to justify their delay in thus notifying plaintiff for the
reason they did not know where or how to contact plaintiff is without merit. The
contract itself, a copy of which was left with them, conspicuously displayed plaintiff’s
name, address and telephone number. Be that as it may, defendants at no time, from
June 10, 1953, until plaintiff’s workmen arrived for the purpose of commencing the
work, notified or attempted to notify plaintiff of their intention to abrogate, terminate
or cancel the contract.

Defendants evidently knew this work was to be processed through plaintiff’s
Shreveport office. The record discloses no unreasonable delay on plaintiff’s part in
receiving, processing or accepting the contract or in commencing the work contracted
to be done. No time limit was specified in the contract within which it was to be
accepted or within which the work was to be begun. It was nevertheless understood
between the parties that some delay would ensue before the acceptance of the contract
and the commencement of the work, due to the necessity of compliance with the
requirements relative to financing the job through a lending agency. The evidence as
referred to hereinabove shows that plaintiff proceeded with due diligence.

The general rule of law is that an offer proposed may be withdrawn before its
acceptance and that no obligation is incurred thereby. This is, however, not without
exceptions. For instance, Restatement of the Law of Contracts [section 40]4 stated:

(1) The power to create a contract by acceptance of an offer terminates
at the time specified in the offer, or, if no time is specified, at the end of
a reasonable time.

[(2)] What is a reasonable time is a question of fact depending on the
nature of the contract proposed, the usages of business and other
circumstances of the case which the offeree at the time of his acceptance
either knows or has reason to know.

Therefore, since the contract did not specify the time within which it was to be
accepted or within which the work was to have been commenced, a reasonable time
must be allowed therefor in accordance with the facts and circumstances and the
evident intention of the parties. A reasonable time is contemplated where no time is

4 [The court here is citing the first Restatement of Contracts. See section 41 of the Restatement
(Second) of Contracts for the updated version of the quoted section. — Eds.]
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expressed. What is a reasonable time depends more or less upon the circumstances
surrounding each particular case. The delays to process defendants’ application were
not unusual. The contract was accepted by plaintiff by the commencement of the
performance of the work contracted to be done. This commencement began with the
loading of the trucks with the necessary materials in Shreveport and transporting
such materials and the workmen to defendants’ residence. Actual commencement or
performance of the work therefore began before any notice of dissent by defendants
was given plaintiff. The proposition and its acceptance thus became a completed
contract.

By their aforesaid acts defendants breached the contract. They employed
others to do the work contracted to be done by plaintiff and forbade plaintiff’s
workmen to engage upon that undertaking. By this breach defendants are legally
bound to respond to plaintiff in damages. . . .

For the reasons assigned, the judgment appealed is annulled, avoided,
reversed and set aside and there is now judgment in favor of plaintiff, Ever-Tite
Roofing Corporation, against the defendants, G. T. Green and Mrs. Jessie Fay Green,
for the full sum of $ 311.37, with 5 per cent per annum interest thereon from judicial
demand until paid, and for all costs.

Reversed and rendered.

Review Question 7. Who made the offer here? Ever-Tite wrote the contract
and handed it to the Greens. Why isn’t Ever-Tite the offeror?

Review Question 8. Assume that you are a transactional lawyer hired to
represent Ever-Tite Roofing Corp. by revising its form contract—particularly the
provision quoted in this case. How do you protect your client against future versions
of the argument raised by the Greens—but simultaneously protect your client from
accidentally being bound to unwanted contracts (as that seems to have been a concern
of the original drafter)? Try writing out a proposed revision.

Problems

Problem 4.1

A vending machine in the student lounge carries several types of beverages.
Leonard wants a beverage. On the front of the machine is a large button that says
“Pepsi Cola $1.00.” Leonard inserts the dollar and presses the button. The machine
flashes a light that says “sold out” and does not deliver the Pepsi Cola. Instead, it
returns Leonard’s $1 bill. Who—if anyone—is the offeror in this transaction and who
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1s the offeree? Was a contract formed between the parties? If so, was the contract
breached?

Problem 4.2

Sheldon saw the same commercial that Leonard saw in Leonard v. Pepsico, Inc.
He wanted the Pepsi leather jacket for 1,450 Pepsi points—which he could earn by
purchasing 1,450 individual Pepsi bottles or 725 six-packs of cans. He accumulated
the points and submitted them to Pepsi. Pepsi subsequently notified him that they
rejected his offer for the leather jacket and returned the Pepsi Points to him. When
he complained, Pepsi informed him that neither its television commercial nor its
catalogue was an “offer” and therefore no contract was ever formed. Does Sheldon
have any contractual rights against Pepsi? Why or why not?

Problem 4.3

Kershaw, a salt dealer in Milwaukee, Wisconsin, sent an e-mail message to
Morton, a retailer in La Crosse who sold large amounts of rock salt:

Date: September 19, 20XX.

In consequence of recent disruption in the salt trade,
we are authorized to offer Michigan rock salt, in full
car-load lots of eight to eleven tons, delivered at your
city, at $50 per ton, to be shipped by railcar only. At
this price it is a bargain, as the price in general
remains unchanged. I'd be pleased to receive your order.

Yours truly,

C. J. KERSHAW & SON

Morton replied the next day by e-mail:
Date: September 20, 20XX.

Just saw your e-mail from yesterday. Please ship me two
thousand tons Michigan rock salt, as offered in
yesterday. Please confirm.

J. H. MORTON

The next day, Kershaw refused to supply the salt. Morton sued, arguing that
Kershaw’s letter was an offer. Based on the materials you read in this unit, was it?
Why or why not?
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Unit 5: Problems with Offers

CONTRACT FORMATION

Part Three

FOCUS OF THIS UNIT

We now know—see Restatement (Second) of Contracts § 24—that an offer is a
statement of willingness to enter into a bargain that is made in such a way that the
offeree reasonably understands that if she accepts the offer, a contract will be formed.
Thus, a statement that “I hereby offer to sell you my 1988 Ford Crown Victoria for
$2,500,” would clearly be an offer.

But how long does that offer stay open? Remember that the offer creates a
power in the offeree to make a binding contract. Once the offer is made, the offeror is
to some extent at the mercy of the offeree. And most of us do not want to be on the
hook indefinitely. Most of us understand this inherently. If someone offered to sell
you a house in Los Angeles for $10,000 in 1957, could you wait until 2017 to accept?

Nothing Lasts Forever. As we will see, offers—like milk— eventually spoil at
some point. Offers can be terminated in several ways. A rejection of the offer
terminates it, as does a counter-offer. Thus:

THELMA: I'll sell you my 1988 Ford Crown Victoria for $2,500.
LOUISE: No, thanks.

THELMA: Okay.

LOUISE: No, wait. I changed my mind. Yes.

Here, the statement “No, thanks” is, in legal terminology, a rejection. An offer ends
when it is rejected. At this point there is no contract. (Of course, Thelma would be
free to treat Louise’s last statement as a new offer that she might accept.) Similarly:

THELMA: I'll sell you my 1988 Ford Crown Victoria for $2,500.
LOUISE: No, but I'll give you $2,000.

Here, we have a counter-offer. The counter-offer also terminates the first offer. If
Thelma doesn’t accept the $2,000, there is no contract. Of course, if Thelma says,
“You've got a deal!” there is a contract because Thelma accepted Louise’s counter-
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offer. These are simple examples; as you will see from the cases below, things can get
more complicated.

“Master of the Offer.” Note that it is the offeror who gets to control the content
of the offer, to specify exactly what is wanted. We thus frequently say that the offeror
is “master of the offer.” What does that mean? It means that the offeror gets to specify
exactly when and how the offeree must go about accepting the offer. (The issue of
what constitutes acceptance is the subject of the next unit.) Thus, if an offer specifies
a time that it will remain open or a time it will end, it terminates at precisely that
time—assuming it hasn’t terminated earlier for some reason. As you can see from the
following, there are several other ways that an offer can be cut off.

In connection with this unit, you may find it helpful to read—or at least skim
over—sections 30, 32, 36, 38-43, and 48 of the Restatement (Second) of Contracts.

Cases and Materials

IN RE ESTATE OF SEVERTSON
Court of Appeals of Minnesota
1998 Minn. App. LEXIS 243 (March 3, 1998)

WILLIS, J.

Respondents Kathy and Mark Thorson and the decedent, Helen Severtson,
were neighbors for approximately 14 years, during which time they became good
friends. After Severtson’s husband died in 1993, the Thorsons spent substantial time
with Severtson. Kathy Thorson visited with her almost daily when she took Severtson
her mail. Mark Thorson did odd jobs for Severtson when needed.

The Thorsons had told both Severtson and her husband on several occasions
that they would be interested in purchasing the Severtsons’ property if they ever
wanted to sell it. On February 16, 1996, Severtson and the Thorsons signed a typed
document that provides:

I, Helen Severtson, give Mark and Kathy Thorson first
option to purchase my farmsite, all buildings, including
the qguonset home, rock quarry, including any leased
quarry rights, and adjoining farm land. * * * *

Purchase price agreed upon is $100,000, to be paid to
Helen Severtson if 1living or to the Estate of Helen
Severtson if she is deceased or incapacitated to deal
with sale of above listed property.
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Any persons occupying the quonset home will vacate and
leave property in good repair before or upon closure
date on above property.

There is a hand-written addendum, initialed by the parties, that provides:

In the event that Helen Severison should die suddenly, persons in the quonset bome
will be given three months (o vacate sl premises and (o leave them in good repair,
otherwise under any other conditions the above will spply.

Myron Danielson, another of Severtson’s neighbors, testified that he drafted
the typewritten portion of the document but was not actually present when the
Thorsons or Severtson signed it. Danielson also testified that he drafted the document
for Severtson so “that there would be some legal document that her wishes would be
carried out” and so there would not be litigation over the matter.

Severtson died on August 4, 1996. The Thorsons recorded the document with
the Dodge County Recorder in September 1996 as an option contract. On October 17,
1996, the Thorsons notified Inez Breiter, the personal representative of Helen
Severtson’s estate, of their intent to purchase Severtson’s property. When the estate’s
representative disallowed their claim, the Thorsons petitioned the district court for
relief.

After a hearing, the district court rejected the Thorsons’ argument that the
document signed by Severtson and the Thorsons is an option to purchase property,
concluding that there was no consideration separate and distinct from a promise to
pay the purchase price. But the court found that a bilateral contract for the purchase
of land was created because (1) Severtson offered to sell her property; (2) the offer to
sell survived her death; and (3) the Thorsons accepted the offer by notifying the
estate’s representative of their intent to purchase. The Thorsons and the estate’s
representative both moved the court for amended findings, and the court issued its
amended findings of fact, conclusions of law, order, and judgment on June 30, 1997.
The court concluded that “the Thorsons were entitled to possession [of the property]
within 90 days of [Severtson’s] death or their acceptance of the offer.” Because both
of those dates had already passed, the court ordered that Thorsons were entitled to
possession of the property within 90 days after the date of its order. This appeal
followed.

“The construction and effect of a contract are questions of law for the court.”
Turner v. Alpha Phi Sorority House, 276 N.W.2d 63, 66 (Minn. 1979). “The court’s
role in interpreting a contract is to ascertain and give effect to the intention of the
parties.” Metropolitan Sports Facilities Comm’n v. General Mills, Inc., 470 N.W.2d
118, 122-23 (Minn. 1991). But the court may only give effect to the parties’ intent if
that can be done consistently with established legal principles. Republic Nat’l Life
Ins. Co. v. Lorraine Realty Corp., 279 N.W.2d 349, 354 (Minn. 1979).
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The estate’s representative argues that the district court erred in concluding
that Severtson offered to sell her property to the Thorsons, based on the fact that the
document they signed gives the Thorsons a “first option to purchase” the Severtson
property. An offer is conduct that empowers an offeree to create a contract by his or
her acceptance. League General Ins. Co. v. Tvedt, 317 N.W.2d 40, 43 (Minn. 1982).
Where we can ascertain the parties’ intent from the written contract, we do not
“remake the contract” by construing it differently. Art Goebel, Inc. v. North Suburban
Agencies, Inc., 567 N.W.2d 511, 516 (Minn. 1997). The document signed by Severtson
and the Thorsons recites no conditions precedent to the exercise of the Thorsons’ “first
option to purchase”; it unambiguously manifests Severtson’s intent to sell her
property to the Thorsons. The district court, therefore, did not err in concluding that
Severtson offered to sell her property to the Thorsons.

The estate’s representative argues that if Severtson did offer to sell her
property, the district court erred in finding that the offer did not terminate on
Severtson’s death. The district court relied on the Restatement (Second) of Contracts
§ 36 (1981), which provides:

(1) An offeree's power of acceptance may be terminated by
[(a) rejection or counter-offer by the offeree, or
(b) lapse of time, or
(c) revocation by the offeror, or]
(d) death or incapacity of the offeror or offeree.

[(2) In addition, an offeree's power of acceptance is terminated by the

non-occurrence of any condition of acceptance under the terms of the
offer.]

See also Cooke v. Belzer, 413 N.W.2d 623, 627 (Minn. App. 1987) (citing section 36 of
the Restatement). Noting that section 36 states that an offeror’s death may terminate
an offeree’s power to accept, the district court concluded that an offeror’s death does
not automatically terminate an offer. The court found that the offer did not terminate
here because Severtson intended her offer to remain open even if she died before it
was accepted. But section 36 of the Restatement simply lists alternative methods by
which an offeree’s power to accept is terminated, while sections 36-49 discuss the
specific circumstances under which each method applies. Rest. 2d § 36, cmt. a. Section
48 provides that

an offeree’s power of acceptance is terminated when the offeree or offeror
dies or is deprived of legal capacity to enter into the proposed contract.

See also Heideman v. Northwestern Nat’l Life Ins. Co., 546 N.W.2d 760, 764 (Minn.
App. 1996) (adopting section 48 of the restatement).
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The basis for the rule is described by Professor Williston in his treatise on
contracts:

Assuming that the formation of a contract requires mutual mental
assent of the parties, and offer and acceptance [are] merely evidence of
such assent, it would be obviously impossible that a contract should be
formed where either party to the transaction died before this assent was
obtained. That such assent was formerly thought necessary seems
probable, and as to death, this theory is still maintained. Accordingly, it
is generally held that the death of the offeror terminates the offer.

1 SAMUEL WILLISTON, A TREATISE ON THE LAW OF CONTRACTS § 62 (3d ed. 1957).
Although Severtson may have intended for her offer to survive her death, we cannot
harmonize that intent with the established legal principle that an offer terminates
on the death of the offeror.

The Thorsons cite, as did the district court, Frederick v. Peoples State Bank of
Madison Lake, 385 N.W.2d 11 (Minn. App. 1986). The court in Frederick, in turn,
cites the New Jersey Superior Court for the proposition that

where the owner of real property enters into a contract of sale and then
dies before executing a deed * * *, the other party may enforce the
contract against the owner’s estate, the theory being that equitable title
to the property vests in the vendee as soon as the contract was executed,
subject, however, to a lien in favor of the vendor for the unpaid purchase
price. * * * Such contracts, therefore, are enforceable, even though one
of the parties thereto may die before performance is had.

Id. at 15. But because the Thorsons did not accept Severtson’s offer before she died,
there was no contract for sale at the time of Severtson’s death. The issue is not
whether a contract for sale survives Severtson’s death, but whether her offer to enter
into a contract for sale survives her death. Because the document signed by Severtson
and the Thorsons is properly characterized as an offer to sell, the Thorsons’ power to
accept the offer terminated when Severtson died.

The Thorsons argue that the document should be treated as an option to
purchase. But the district court found that it is not an option, and because the
Thorsons did not raise this issue in a notice of review, it is not properly before this
court. See Minn. R. Civ. App. P. 106 (explaining respondent’s right to obtain review).!
Nevertheless, we note that the record supports the district court’s determination that
there was no legal consideration here separate and distinct from the promise to pay

1 [By the court] The Thorsons argue that Restatement (Second) of Contracts § 37 applies to
the document. Section 37 provides that under an option contract, the right to accept “is not . . .
terminated . . . by death . . . of the offeror, unless the requirements are met for the discharge of a
contractual duty.” Because the document is not an option contract, section 37 does not apply.
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the purchase price. And the district court correctly concluded that without such
consideration, the document is not an option to purchase. See Country Club Oil Co. v.
Lee, 58 N.W.2d 247, 250 (Minn. 1953).

Because the document at issue was an offer to sell that terminated on
Severtson’s death, the district court erred in finding that a bilateral contract for the
purchase of real estate was created when the Thorsons gave the personal
representative of Severtson’s estate notice of their intent to purchase the Severtson
property.

Review Question 1. The Severtson court notes that the document signed by
Helen was not an “option” to purchase the property. Why not? What would have made
this an enforceable option contract? You should consider section 25 of the
Restatement (Second) of Contracts—even though you may not find it to be as
enlightening as you might wish.

PETTERSON v. PATTBERG
Court of Appeals of New York
248 N.Y. 86, 161 N.E. 428 (1928)

KELLOGG, J.

[Pattberg held a mortgage of $5,450 on Petterson’s home at 5301 Sixth Ave.,
Brooklyn, N.Y., which had five years left to run. Pattberg wrote to Petterson saying
that if “said mortgage [was] paid” by Petterson “on or before May 31, 1924,” Pattberg
would allow Petterson to pay $780 less than the amount owed.]

Subsequently, on a day in the latter part of May, 1924, Petterson presented
himself at the defendant’s home, and knocked at the door. The defendant demanded
the name of his caller. Petterson replied: “It is Mr. Petterson. I have come to pay off
the mortgage.” The defendant answered that he had sold the mortgage [to someone
else]. Petterson stated that he would like to talk with the defendant, so the defendant
partly opened the door. Thereupon Petterson exhibited the cash and said he was
ready to pay off the mortgage according to the agreement. The defendant refused to
take the money. It, therefore, became necessary for Petterson to pay to [the new
mortgagor] the full amount of the bond and mortgage. It is claimed that he thereby
sustained a loss of $780, the sum which the defendant agreed to allow upon the bond
and mortgage if payment in full of principal, less that sum, was made on or before
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May 31st, 1924. The plaintiff has had a recovery for the sum thus claimed, with
interest.

Clearly the defendant’s letter proposed to Petterson the making of a unilateral
contract, the gift of a promise in exchange for the performance of an act. The thing
conditionally promised by the defendant was the reduction of the mortgage debt. The
act requested to be done, in consideration of the offered promise, was payment in full
of the reduced principal of the debt prior to the due date thereof. “If an act is
requested, that very act and no other must be given.” SAMUEL WILLISTON, THE LAW
OF CONTRACTS § 73 (1927). It is elementary that any offer to enter into a unilateral
contract may be withdrawn before the act requested to be done has been performed.
A bidder at a sheriff’s sale may revoke his bid at any time before the property is struck
down to him. The offer of a reward in consideration of an act to be performed is
revocable before the very act requested has been done. So, also, an offer to pay a
broker commissions, upon a sale of land for the offeror, is revocable at any time before
the land is sold, although prior to revocation the broker performs services in an effort
to effectuate a sale.

An interesting question arises when, as here, the offeree approaches the offeror
with the intention of proffering performance and, before actual tender is made, the
offer is withdrawn. Of such a case Williston says: “The offeror may see the approach
of the offeree and know that an acceptance is contemplated. If the offeror can say ‘I
revoke’ before the offeree accepts, however brief the interval of time between the two
acts, there is no escape from the conclusion that the offer is terminated.” WILLISTON,
supra, § 60-b. In this instance Petterson, standing at the door of the defendant’s
house, stated to the defendant that he had come to pay off the mortgage. Before a
tender of the necessary moneys had been made the defendant informed Petterson
that he had sold the mortgage. That was a definite notice to Petterson that the
defendant could not perform his offered promise and that a tender to the defendant,
who was no longer the creditor, would be ineffective to satisfy the debt. “An offer to
sell property may be withdrawn before acceptance without any formal notice to the
person to whom the offer is made. It is sufficient if that person has actual knowledge
that the person who made the offer has done some act inconsistent with the
continuance of the offer, such as selling the property to a third person.” Dickinson v.
Dodds, [1876] 2 Ch. Div. 463. To the same effect is Coleman v. Applegarth, 68 Md. 21
(1887).

Thus, it clearly appears that the defendant’s offer was withdrawn before its
acceptance had been tendered. It is unnecessary to determine, therefore, what the
legal situation might have been had tender been made before withdrawal. It is the
individual view of the writer that the same result would follow. This would be so, for
the act requested to be performed was the completed act of payment, a thing
incapable of performance unless assented to by the person to be paid. WILLISTON,
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supra, § 60-b. Clearly an offering party has the right to name the precise act
performance of which would convert his offer into a binding promise. Whatever the
act may be until it is performed the offer must be revocable. However, the supposed
case 1s not before us for decision. We think that in this particular instance the offer
of the defendant was withdrawn before it became a binding promise, and, therefore,
that no contract was ever made for the breach of which the plaintiff may claim
damages.

The judgment of the Appellate Division and that of the Trial Term should be
reversed and the complaint dismissed, with costs in all courts.

LEHMAN, J. (dissenting).

The promise made by the defendant was not made as a gift or mere gratuity to
the plaintiff. It was made for the purpose of obtaining from the defendant something
which the plaintiff desired. It constituted an offer which was to become binding
whenever the plaintiff should give, in return for the defendant’s promise, exactly the
consideration which the defendant requested.

Here the defendant requested no counter promise from the plaintiff. The
consideration requested by the defendant for his promise to accept payment was, I
agree, some act to be performed by the plaintiff. Until the act requested was
performed, the defendant might undoubtedly revoke his offer. Our problem is to
determine from the words of the letter read in the light of surrounding circumstances
what act the defendant requested as consideration for his promise.

The defendant undoubtedly made his offer as an inducement to the plaintiff to
“pay” the mortgage before it was due. Therefore, it is said, that “the act requested to
be performed was the completed act of payment, a thing incapable of performance
unless assented to by the person to be paid.” In unmistakable terms the defendant
agreed to accept payment, yet we are told that the defendant intended, and the
plaintiff should have understood, that the act requested by the defendant, as
consideration for his promise to accept payment, included performance by the
defendant himself of the very promise for which the act was to be consideration. The
defendant’s promise was to become binding only when fully performed; and part of
the consideration to be furnished by the plaintiff for the defendant’s promise was to
be the performance of that promise by the defendant. So construed, the defendant’s
promise or offer, though intended to induce action by the plaintiff, is but a snare and
delusion. The plaintiff could not reasonably suppose that the defendant was asking
him to procure the performance by the defendant of the very act which the defendant
promised to do, yet we are told that even after the plaintiff done all else which the
defendant requested, the defendant’s promise was still not binding because the
defendant chose not to perform.

I cannot believe that a result so extraordinary could have been intended when
the defendant wrote the letter. “The thought behind the phrase proclaims itself
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misread when the outcome of the reading is injustice or absurdity.” Surace v. Danna,
161 N.E. 315 (N.Y. 1928) (Cardozo, C.dJ.). If the defendant intended to induce payment
by the plaintiff and yet reserve the right to refuse payment when offered he should
have used a phrase better calculated to express his meaning than the words: “I agree
to accept.” A promise to accept payment, by its very terms, must necessarily become
binding, if at all, not later than when a present offer to pay is made.

Under a fair construction of the words of the letter I think the plaintiff had
done the act which the defendant requested as consideration for his promise. The
plaintiff offered to pay with present intention and ability to make that payment.

The judgment should be affirmed.

Review Question 2. The majority and the dissent in Petterson v. Pattberg do
not appear to disagree about the underlying rules on revocation of an offer, yet they
have very different characterizations of what the facts of the case actually mean for
purposes of applying those rules. See Restatement (Second) of Contracts §§ 35, 42.
Whose reading of the facts and their legal meaning do you find more persuasive,
Judge Kellogg’s majority opinion or Judge Lehman’s dissent? Why?

CONFEDERATE MOTORS, INC. v. TERNY
United States District Court for the District of Massachusetts
831 F. Supp. 2d 414 (D. Mass. 2011)

JUDITH GAIL DEIN , U.S.M.J.

This matter is before the court on Confederate Motors, Inc.’s “Motion to Enforce
Settlement.” By this motion, Confederate contends that it reached a settlement
agreement with the defendant, Francois-Xavier Terny, through attorney emails.
Terny denies that a settlement had been reached.

[Confederate Motors was an American custom motorcycle manufacturer,
whose chair was Herbert Chambers. Francois-Xavier Terny, a financier, invested in
Confederate, was named to its board, and signed a consulting agreement to help it
with distribution. The parties ultimately fell out in an acrimonious dispute. Although
the agreement with Terny contained a forum selection clause requiring all litigation
among the parties to be brought in Massachusetts, Confederate ultimately sued
Terny for claimed breach of contract in Alabama. Terny moved to transfer the
litigation to Massachusetts.]
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On December 13, 2010, Terny, through his counsel Laurence McDuff, filed a
Motion to Enforce Forum Section Clause seeking to have the Alabama case dismissed,
with leave to have Confederate refile it in Massachusetts. On December 15, 2010 the
motion was scheduled for oral argument on January 21, 2011. Meanwhile, counsel
for both parties had begun to explore a possible settlement. In a December 9, 2010
email, Chance Turner (attorney for Confederate) proposed the following:

We feel a reasonable solution for all parties is the mutual release of all
existing claims, the return of the consulting shares (505,000) to the
corporation, and one hundred and fifty thousand dollars for fees,
expenses and compensatory damages. I believe my client would be
interested in accepting all corporate shares now in your client’s
possession in lieu of a cash payment. Please respond to this offer within
two weeks.

Laurence McDuff (attorney for Terny) replied six days later, on December 15,
with a “counteroffer” in which Terny “will agree to return the 505,000 shares, and
execute mutual releases, but he is not willing to pay the monetary component of your
offer.” He concluded with “[h]opefully we can work something out along these lines.”
Attorney Turner responded one week later, on December 22, 2010. In his email he
wrote:

I spoke with my client regarding your counteroffer. In the interest of
settlement, we can reduce the monetary component to one hundred
thousand. Let me know what your client thinks.

Attorney McDuff replied six days later, on December 28. In his email he wrote:

Francois still is willing to return the 505,000 shares and execute mutual
releases, but he declines to pay you any monetary component.

Attorney Turner did not reply.

The litigation proceeded. Oral argument was heard on January 21, 2011 in the
Alabama District Court. Confederate opposed the motion to enforce the forum
selection clause. At the hearing, the court denied the request that the action be
dismissed, but granted the alternative relief that the case be transferred to
Massachusetts. This was confirmed by a written order on January 24, 2011.

On January 24, 2011, nearly four weeks after Attorney McDuff’s last email
regarding a possible settlement, Attorney Turner sent Attorney McDuff the following
email:

After lengthy discussions with my client, we are prepared to accept your
last offer of settlement under the terms set forth in your last email. Please give
me a call or e-mail tomorrow to discuss this issue. Thanks.
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This was apparently in response to Attorney McDuff's December 28th
communication quoted above. Attorney McDuff responded on January 25, 2011,
writing that he had “forwarded this to Francois [Terny] and will get back with you
when I have his response.” On January 26, 2011, Attorney McDuff followed up with
an email to Attorney Turner stating:

Chance, now that the case is being transferred, my client has asked me
to let Eric Galler handle any further settlement discussions. Eric is
aware of your last offer.

Attorney McDuff then provided Attorney Galler’s contact information. Attorney
Turner did not object to the characterization of his January 24th communication as
an “offer,” nor did he indicate that there was no need for further “settlement
discussions” since a deal had been struck. Rather, on February 3, 2011, he sent the
following email to Attorney Galler:

I apologize for not contacting you sooner. I've been in trial this week. I
just wanted to touch base before the case was transferred to Boston. At
this time, we accept the last offer on 12/28/10 from Mr. Terny. There has
been no retraction of that written offer, so I am under the impression
that offer is still valid. Please let me know your position as soon as
possible. We are experiencing a winter storm here, so I may be unable
to get to the office tomorrow.

No further settlement discussions took place and no draft documents were exchanged.
Rather, on February 22, 2011, Terny filed claims against Confederate and Chambers
in this court, including claims for breach of fiduciary duty, violation of the Blue Sky
laws, fraud, and negligent misrepresentation. In addition to seeking monetary
damages, Terny is seeking a declaration that he is the owner of 805,000 shares of
Confederate. On March 14, 2011, Confederate filed the instant motion to enforce the
settlement agreement.

In the formation of a contract, an offer must be matched by an acceptance. A
counteroffer proposing a term that is materially different from that contained in the
original offer constitutes a rejection of the offer and negates any agreement.
Moreover, it is hornbook law that an offeree’s power of acceptance vanishes “at the
time specified in the offer, and if no deadline is prescribed, at the end of a reasonable
time.” Mathewson, 827 F.2d at 853. See also Restatement (Second) of Contracts §
41(1) (1981) (“An offeree’s power of acceptance is terminated at the time specified in
the offer, or, if no time is specified, at the end of a reasonable time”). Finally, in order
for an enforceable contract to exist, the parties must have reached an agreement on
all essential terms. See, e.g., Situation Mgmt. Sys., Inc. v. Malouf, Inc., 724 N.E.2d
699, 703 (Mass. 2000) (“It 1s axiomatic that to create an enforceable contract, there
must be agreement between the parties on the material terms of that contract, and
the parties must have a present intention to be bound by that agreement.”); Sagamore
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Ins. Co. v. Sudduth, 45 So0.3d 1286, 1290 (Ala. Ct. Civ. App. 2010) (“settlement
agreements, like other agreements, are not valid when there has been no meeting of
the minds with regard to the final terms of the agreement”). Application of these
principles to the instant case compels the conclusion that there is no enforceable
settlement agreement.

Assuming, arguendo, that Attorney McDuff’s email of December 28th was a
firm offer, it had expired before Confederate responded a month later, on January
24th. Under the circumstances of these parties’ interactions, the response was not
made within a reasonable time.

In its initial offer, Confederate made it clear that negotiations were to proceed
at a fairly rapid pace: thus in his December 9th email, Attorney Turner requested a
response “within two weeks.” Thereafter, the parties responded to each other in no
more than a week, with Attorney McDuff responding on December 15, 2010, Attorney
Turner responding on December 22, 2010 and then Attorney McDuff replying on
December 28, 2010. Thus, the parties clearly intended that any response would be
made promptly. There is no basis in the record for Confederate to have assumed that
an offer would remain open for a month. See Crellin Techs., Inc. v. Equipmentlease
Corp., 18 F.3d 1, 9 (1st Cir. 1994) (“four months is an unreasonably long time for a
financing offer to remain open” given “rapidly fluctuating interest rates” so “it would
have been thoroughly unreasonable for appellant to believe that a sale/leaseback
proposal made in November and not then accepted would linger on the table until the
following March”).

Moreover, there are “no objective facts to suggest” that Confederate believed
that the “offer” of December 28th remained open as of the time of the hearing. For
example, on January 18, 2011 Confederate affirmatively filed a response to the
pending motion to enforce the forum selection clause, without indicating that the
parties were engaged in settlement negotiations. At the oral argument on January
21, 2011, Confederate again did not represent to the court that it was engaged in
settlement discussions but, rather, addressed the motion on the merits. In fact, at no
time during the period between December 28th and January 21st did Attorney
Turner indicate that his client was considering the “offer.” Even after the ruling
adverse to Confederate on January 21, 2011, Attorney Turner contends that he asked
if “that offer [was] still open” because his client might “reconsider its position” as a
result of the transfer of the case to Massachusetts. Such conduct makes it clear that
Confederate’s attorney knew that there was no outstanding offer for Confederate to
accept at the time of the Alabama court’s ruling.

For the reasons detailed herein, the Plaintiff’'s Motion to Enforce Settlement,
Docket No. 88, 1s DENIED.
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Review Question 3. In the case of New Headley Tobacco Warehouse Co. v.
Gentry’s Executor, 212 S'W. 325 (Ky. Ct. App. 1948), a landlord’s offer to extend a
lease “[i]n the event you build within the next five years . . . an addition to your
warehouse” remained open for about three-and-a-half years, ending when the
landlord died. In Confederate Motors, however, the offer from December 28, 2010
didn’t even survive a full month, given that Attorney Turner’s January 24, 2011
acceptance correspondence did not create a contract. How can both of these opinions
be right? What traits did the offer in Confederate Motors have that caused it to have
such a short lifespan? Why, in contrast, could the offer in New Headley Tobacco
remain open for well over three years?

POEL v. BRUNSWICK-BALKE-COLLENDER CO.
Court of Appeals of New York
216 N.Y. 310, 110 N.E. 619 (1915)

SEABURY, J.

[Poel & Arnold was a rubber importer. Brunswick was (and is) a manufacturer
of various items made from rubber, including pool tables, bowling balls, and tires.
The parties exchanged a series of letters, and Poel claimed that a contract was made.
When Brunswick refused to accept the rubber, Poel sued.]

There are in this case four writings and upon three of them this controversy
must be determined. They set forth with accuracy and precision the transaction
between the parties. The oral evidence that was presented is in no way inconsistent
with the writings, and if it were the spoken words could not be permitted to prevail
over the written. The writings referred to are as follows:

[Mr. Kelly of Poel & Arnold to Brunswick, April 2, 1910]

As per telephonic conversation with your Mr. Rogers to-day, this
is to confirm having your offer of $2.42 per pound for 12 tons Upriver
Fine Para Rubber, for shipment either from Brazil or Liverpool, in equal
monthly parts January to June, 1911, about which we will let you know
upon receipt of our cable reply on Monday morning.

[Mr. Kelly of Poel & Arnold to Brunswick, April 4, 1910]

Enclosed, we beg to hand you contract for 12 tons Upriver Fine
Para Rubber, as sold you today, with our thanks for the order.

[Attached to the latter is the following:]
Sold to You:
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For equal monthly shipments January to June, 1911, from Brazil and/or
Liverpool, about twelve (12) tons Upriver Fine Para Rubber at Two
Dollars and forty-two cents ($ 2.42) per pound; payable in U. S. Gold or
its equivalent, cash twenty (20) days from date of delivery here.

[Mr. Rogers of Brunswick to Poel & Arnold, April 6, 1910; handwritten portions of
form are italicized):

Please deliver at once the following, and send invoice with goods:

About 12 tons Upriver Fine Para Rubber at 2.42 per 1b.
Equal monthly shipments January to June, 1911.

CONDITIONS ON WHICH ABOVE ORDER IS GIVEN

Goods on this order must be delivered when specified. In case you
cannot comply, advise us by return mail stating earliest date of delivery
you can make, and await our further orders. The acceptance of this order
which in any event you must promptly acknowledge will be considered
by us as a guarantee on your part of prompt delivery within the specified
time.

Terms F. O. B.
[Mr. Miller of Brunswick to Poel & Arnold, January 7, 1911.

We beg herewith to advise you that within the past few weeks
there has come to our attention through a statement made to us for the
first time by Mr. Rogers, information as to certain transactions had by
him with you in the past, and especially as to a transaction in April last
relating to 12 tons of crude rubber. Mr. Rogers had no authority to effect
any such transaction on our account, nor had we any notice or knowledge
of his action until he made a voluntary statement disclosing the facts
within the past few weeks.

In order that you may not be put to any unnecessary
inconvenience, we feel bound to give you notice at the earliest
opportunity after investigating the facts, that we shall not recognize
these transactions or any others that may have been entered into with
Mr. Rogers which were without our knowledge or authority.

The first letter is of no legal significance, and only the other three need be
considered. The fundamental question in this case is whether these writings
constitute a contract between the parties. An analysis of their provisions will show
that they do not constitute a contract. The plaintiffs’ letter of April 4th is a mere offer
or proposal by the plaintiffs that the defendant should accept the proposed contract
enclosed which is said to embody an oral order that the defendant had that day given
the plaintiffs. The letter of the defendant of April 6th did not accept this offer. If the
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intention of the defendant had been to accept the offer made in the plaintiffs’ letter
of April 4th, it would have been a simple matter for the defendant to have indorsed
1ts acceptance upon the proposed contract which the plaintiffs’ letter of April 4th had
enclosed. Instead of adopting this simple and obvious method of indicating an intent
to accept the contract proposed by the plaintiffs the defendant submitted its own
proposal and specified the terms and conditions upon which it should be accepted.
The defendant’s letter of April 6th was not an acceptance of this offer made by the
plaintiffs in their letter of April 4th. It was a counter-offer or proposition for a
contract. Its provisions make it perfectly clear that the defendant (1) asked the
plaintiffs to deliver rubber of a certain quality and quantity at the price specified in
designated shipments; (2) it specified that the order therein given was conditional
upon the receipt of its order being promptly acknowledged, and (3) upon the further
condition that the plaintiffs would guarantee delivery within the time specified. The
plaintiffs did not acknowledge the receipt of this order and the proposal remained
unaccepted.

As the party making this offer deemed this provision material and as the offer
was made subject to compliance with it by the plaintiffs it is not for the court to say
that it is immaterial. When the plaintiffs submitted this offer in their letter of April
4th to the defendant only one of two courses of action was open to the defendant. It
could accept the offer made and thus manifest that assent which was essential to the
creation of a contract or it could reject the offer. There was no middle course. If it did
not accept the offer proposed it necessarily rejected it. A proposal to accept the offer
if modified or an acceptance subject to other terms and conditions was equivalent to
an absolute rejection of the offer made by the plaintiffs. Mactier’s Administrators v.
Frith, 6 Wend. 103 (N.Y. 1830); Vassar v. Camp, 11 N.Y. 441 (1854); Chicago & G. E.
Ry. Co. v. Dane, 43 N.Y. 240 (1870); Mahar v. Compton, 45 N.Y.S. 1126 (Sup. Ct. App.
Div. 1897); Barrow Steamship Co. v. Mexican Central Ry. Co., 31 N.E. 261 (N.Y.
1892).

The respondent and the courts below, while recognizing this principle of the
law of contracts, failed to give it effect upon the theory that the conditions expressed
in the defendant’s order of April 6th were not a part of the defendant’s offer. In
reference to these conditions printed upon the offer of the defendant of April 6th the
learned trial justice held that “it was never the intention that the printed matter had
any bearing whatsoever upon the transactions.” The learned justice writing for the
Appellate Division said that the clause embodying this condition “was not intended
to call for an acceptance particularly in view of the former transaction between the
parties.”

The view of the trial justice that the printed matter was not intended to be a
part of the contract rests upon his inference as to the intention of the parties. In the
present case the printed clauses must be deemed to be a part of the order and cannot
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be eliminated therefrom by the court upon an inference as to the intention of the
parties which is not reflected in the order or in any evidence that was received upon
the trial. The clause requiring a prompt acknowledgment by the plaintiffs of the
defendant’s offer as a condition to its acceptance was not in conflict with any of the
provisions expressed in that offer either written or printed and must, therefore, be
given effect. When the defendant’s letter of April 6th is so considered it becomes
evident that it did not constitute an acceptance of the offer of the plaintiffs, but was
a new proposition for a contract upon the terms therein proposed.

The judgment appealed from should be reversed and a new trial granted, with
costs to abide the event.

WILLARD BARTLETT, C.J., and HISCOCK, COLLIN, HOGAN, and CARDOZO, JJ.,
concur; POUND, J., dissents.

Review Question 4. Which of the pieces of correspondence described in this
case qualified as offers? Why those and not any of the others? Defendant-buyer
Brunswick’s letter of April 6 seems, in many respects, like an acceptance of the deal
proposed by plaintiff-seller Poel & Arnold on April 4. What specific language in the
April 6 letter turns it into a counteroffer rather than an acceptance?

Review Question 5. Over the years, the Poel case has been criticized by many
legal scholars. Why might they be concerned about the outcome of the case and the
rules announced by the court? Can you see any possibility of abuse?

Review Question 6. As it happens, the outcome in Poel would likely be very
different today because of changes made by the Uniform Commercial Code. You will
run into the relevant provision, UCC § 2-207 later in these materials, but you might
want to look at it now. What would change in the outcome?
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Problems
Problem 5.1

Aunt Mary is a 90-year-old woman who lives in New Hampshire. Although she
is still active, most of her friends are dead and she has very little family left. She is
often lonely. She is visited by her great-nephew Earle, a college freshman who lives
in Los Angeles. She likes Earle a great deal and they get along very well. During the
course of his stay, just before he is to return home, she says, “Earle, I don’t have many
people left, and there won’t be hardly anyone at my funeral. I'd like it if you’d be
there. You’re my only family.”

“Oh, you're not going to die for a long time, Aunt Mary,” says Earle.

“Not for a while, child,” she says, “but the Lord takes all of us. I want you to be
there.”

“Aunt Mary, I refuse to talk about such morbid stuff. You're going to outlive

’

me.

She laughs and shakes her head. “Here’s what I want to tell you. If you come
to my funeral, I'll pay for your ticket to get here, and all your expenses, and I'll give
you $1,000.”

“Now Aunt—"

“Don’t interrupt me. You don’t have to answer now. Just be there. If you come,
wherever I am, I'll know it. “

Three years later, Earle is notified of Aunt Mary’s death. Although it is the
middle of the semester and very inconvenient, he remembers how much it meant to
her, flies to New Hampshire for the funeral. The cost of the ticket and the hotel are
substantial, and strain his credit to the maximum. After the funeral, he asks the
executor of her will for the payment, claiming there is a contract. The executor
refuses. There is no mention of this in Aunt Mary’s will, which leaves all of her meager
wealth to a local animal shelter.

If Earle sues Aunt Mary’s estate, what result? Why?

Problem 5.2

Antique Dealer has a mint condition, in-the-box, never opened Stinky Pete the
Prospector doll from the popular 1950s television show, Woody’s Roundup. Collector,
who is a big fan of the show, contacts Dealer to inquire about buying the doll. The two
negotiate by telephone, but do not come to an agreement. The next day—Tuesday—
Dealer sends the following signed message to Collector: “I offer to sell you the Stinky
Pete doll for $3,750 cash. I will leave this offer open until Friday.” Collector gets the
message. On Wednesday, Collector calls Dealer to accept, but before he can do more
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than identify himself, Dealer says, “Sorry, I sold the Stinky Pete doll yesterday. I
don’t have it any more, so I can’t sell it to you.” Collector is unhappy and hangs up.

The next morning, however, Collector learns that Dealer had not in fact sold
the doll, and still has it. Dealer had simply decided not to sell because he heard that
the wealthy Konishi Toy Museum in Tokyo might be interested. When he learns this
fact Collector calls Dealer. When Dealer answers, Collector says, “I'm calling to accept
your offer. I know you still have it, and you promised the offer would be open until
tomorrow. I'm buying it.” Dealer refuses to sell, however, and ultimately sells the doll
to Konishi for $10,000. Collector sues to enforce what he claims is an enforceable
contract to buy Stinky Pete. What will both sides argue? What result and why?

Problem 5.3

Truong is a supplier of fresh fish and other seafood to supermarkets in the Gulf
of Mexico region. On a Tuesday in late July, he sends a truckload shipment of fresh
jumbo Gulf shrimp from his facility in Corpus Christi, Texas, to United Stores in El
Paso. When the truck reaches El Paso—where the temperature is 110 degrees
Fahrenheit—United refuses to accept the shipment, saying that it had not placed the
order. As the truck sits at the United loading dock, its refrigeration units stop
working. The driver calls Truong, who realizes that he has a truckload of fresh shrimp
that will soon become boiled shrimp in the El Paso heat. He tries to call Vera, a
competitor of United, on her cell phone, but gets her voicemail. He leaves her a quick
message, saying “I've got 5,000 pounds of fresh jumbo shrimp—the kind you usually
buy from me—on a truck there in El Paso. I don’t want to have to bring it back, so I
can let you have the whole load for $5,000. That’s half price, just because I've already
got it there, and this deal is for you because you're a great customer. I've got to know
soon, though.” He then sends Vera a text message repeating essentially what he said
on the phone. Unknown to Truong, however, Vera is on a plane inbound to El Paso
and her phone is set to airplane mode.

Truong does not hear back from Vera for 45 minutes. Worried that the shrimp
will spoil, he calls Bernie, another buyer. Bernie answers, Truong makes the same
offer, which Bernie accepts immediately. Truong calls his driver, who immediately
sets off for Bernie’s warehouse. Five minutes later, Vera’s plane lands and she turns
on her phone. Getting Truong’s message, she immediately texts an acceptance. She
subsequently learns that Truong sold the shrimp to her competitor, Bernie.

Vera claims that her text in response to Truong’s offer created a contract. If
she sues, what result and why? Consider both sides’ arguments on this question.
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Unit 6: Acceptance

CONTRACT FORMATION

Part Four

FOCUS OF THIS UNIT

You should now know what qualifies as an offer and when an offer terminates.
The next question in contract formation is whether an open offer as been accepted.
So what exactly do we mean when we talk about contractual “acceptance”?

Offer Controls Acceptance. When we say that the offeror is “master of the
offer,” we mean that the offeror gets to define how the offer must be accepted. For
example, suppose the authors approached you and said, “We will pay you $20 if you
will stand up on one leg in the middle of your Property class, flap your arms like a
bird, and recite the first paragraph of the Preamble to the Communist Manifesto. We
don’t want your promise; we’ll pay you only if you actually do it.”! Based on that offer,
then the only way you can accept it is by doing exactly what we said. If you say, “I
accept,” you haven’t, in fact, acceptance, because we clearly told you that we didn’t
want your acceptance. There is no contract. You are not obliged to do anything at that
point, and we are free to revoke our offer. If, in fact, you stand on both legs, or you
recite the Preamble to the United States Constitution, you have not accepted the
offer. Being “master of the offer” simply means that the offeror has the power to
specify exactly how an offer can be accepted.

Notice that while our definition of an “offer” does take into account whether
the offeree reasonably believes there is an offer, we do not concern ourselves with
whether he believes he has accepted. Instead, to accomplish the latter, the offeree
must do what the offeror says. Intent is not usually the key. This point may seem
obvious, but problems arise from the fact that in the real world—the world in which
contract law must actually operate—people are not necessarily precise about what
they want or what they are doing. Ordinary people rarely recite, “I hereby accept your
offer.” More often, they nod, shake hands, exchange emails, or simply start doing
what the offeror asked. They also don’t necessarily say the word “accept” while

1 [We have been advised by our counsel to clearly say “Just kidding!” at this point to prevent
you from suing us for twenty dollars after you embarrass yourself and annoy your Property professor.
But see Leonard v. PepsiCo (holding that an over-the-top joke did not constitute an offer) — Eds.]
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functionally accepting an offer. The fact that regular human beings don’t necessarily
do what lawyers (or law students) would do leads to the question of when a particular
communication counts as an “acceptance.”

Keep in mind that the existence or non-existence of an “acceptance” can have
important legal consequences for an analysis of whether a contract exists under the
common law. If an offeree’s response actually qualifies as an “acceptance,” then we
may have an enforceable contract (subject, of course, to a host of other issues we are
covering in this course). If the offeree’s response to an offer is anything other than an
“acceptance,” then no contract has been formed.

Under the common law of contracts, acceptance must match the offer. The
match must be so complete that the concept is sometimes referred to as the “mirror
1mage rule.” Acceptance does not, however, require the offeree to recite a magic
formula, like “I hereby accept the offer as stated,” as that would throw a wrench into
business transactions and make contracting so hyper-technical as to be nearly useless
for real life. A mirror-image acceptance can happen in any number of ways. This unit
deals with a few situations that have caused particular difficulties in analyzing
whether an offer-and-acceptance has occurred.

Three Problems to Watch. The first arises from the fact that some situations
are entirely clear as to who is offeror and who is offeree. You have seen that an
advertisement is (usually) not an offer, and that it is the buyer who technically is the
offeror even where the seller’s advertisement is the initial solicitation to enter a
contract. Thus, doing something that the average non-lawyer might consider as
acceptance of an offer, such as ordering merchandise from a catalog, is actually the
offer itself. Exactly who is who in certain transactions can actually be complicated.

A second problem occurs when what the offeror is seeking is not entirely clear.
Is the offeror asking a party to do something (such as performing a task), or to say
something in the form of a promise? The distinction becomes important in what
traditionally are called unilateral and bilateral contracts. You have seen those terms
before by now, but make sure in the readings below that you can understand both the
difference and the consequence of that difference for purposes of contract formation.
You should also be aware that the Restatement (Second) of Contracts dropped the
unilateral-bilateral distinction and terminology—see, e.g., section 30—though it lives
on in many cases, treatises, and bar exam questions.

A third area of confusion is the issue of acceptance by silence. Could, for
example, an offeror say, “I offer to sell you my car for $5,500, and unless I receive a
written rejection from you within 24 hours, you will have accepted my offer.”?
(Actually, we know the offeror could say such a thing, so our real concern is whether
that offer could form a contract by the offeree’s inaction.) In other words, are there
situations in which mere silence on the part of the offeree is enough to create a
contract?
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Of Mailboxes and Inboxes. Another twist that we should highlight here
briefly—if only because it has been the bane of law students for generations—is the
so-called mailbox rule. You will come across the mailbox rule in the case of United
States Life Insurance Co. v. Wilson, later in this unit. For the moment, just know that
1t 1s an important variant of when an acceptance 1is effective to create a contract. You
will learn more when you read the Wilson case.

One additional note: In the following materials we are considering the common
law of contracts as generally observed in the United States. Later, you will see that
these rules may or may not be the same when specific kinds of contracts governed by
statutes and treaties.

Cases and Materials

DAVIS v. JACOBY
Supreme Court of California
1 Cal. 2d 370, 34 P.2d 1026 (1934)

THE COURT IN BANK.

[Rupert and Blanche Whitehead were a wealthy California couple without
children. Caro Davis was Blanche’s niece, and was very close to the Whiteheads, often
being treated as their “daughter.” Caro had lived with them until her marriage to
Frank Davis—which was held in the Whitehead home—in 1913. The Davises moved
to Canada, but stayed very close. In 1930 Blanche became very ill, and Rupert’s
financial affairs were made precarious by the onset of the depression. By 1931 Rupert
needed help with his hospitalized wife and with his deteriorating finances. In late
March and April, 1931, he wrote letters to Caro and Frank, pleading for them to come
and stay with him and help him. Then, on April 12, he wrote again, noting that
Blanche “cannot last much longer,” and that his affairs were “not as bad as I supposed
at first.” He listed various properties and estimated that $150,000 could be “saved
from the wreck.” He continued:

[M]y trouble was caused by my friends taking advantage of my illness
and my position to skin me. Now if Frank could come out here and be
with me, and look after my affairs, we could easily save the balance I
mentioned, provided I don’t get into another panic and do some more
foolish things.

The next attack will be my end, I am 65 and my health has been bad for
years, so, the Drs. don’t give me much longer to live. So if you can come,
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Caro will inherit everything and you will make our lives happier and see
Blanche is provided for to the end.

My eyesight has gone back on me. I can’t read only for a few lines at a
time. I am at the house alone with Stanley [the chauffeur] who does
everything for me and is a fine fellow. Now, what I want is someone who
will take charge of my affairs and see I don’t lose any more. Frank can
do it, if he will and cut out the booze.

Will you let me hear from you as soon as possible, I know it will be a
sacrifice but times are still bad and likely to be, so by settling down you
can help me and Blanche and gain in the end. If I had you here my mind
would get better and my courage return, and we could work things out.

Frank immediately wrote back saying that he accepted Rupert’s proposition and that
he and Caro would come to California and be there on April 25. Rupert acknowledged
the letter. Before they left Canada, however, Rupert killed himself on April 22. The
Davises nevertheless came to California and cared for Blanche until her own death
on May 30. It turned out that Rupert had left his wife only a life estate in the property,
had not provided for the Davises, and had instead left the entire estate to his own
nephews. The Davises sued, claiming that the promise that “Caro Davis would inherit
everything” was a contractual offer which they had accepted by mail, and that Caro
was therefore entitled to the estate. The trial court ruled against them.]

The theory of the trial court and of respondents on this appeal is that the letter
of April 12th was an offer to contract, but that such offer could only be accepted by
performance and could not be accepted by a promise to perform, and that said offer
was revoked by the death of Mr. Whitehead before performance. In other words, it is
contended that the offer was an offer to enter into a unilateral contract, and that the
purported acceptance of April 14th was of no legal effect.

(1) The distinction between unilateral and bilateral contracts is well settled in
the law. It 1s well stated in section 12 of the American [Law] Institute’s Restatement
of the Law of Contracts? as follows:

A unilateral contract is one in which no promisor receives a promise as
consideration for his promise. A bilateral contract is one in which there
are mutual promises between two parties to the contract; each party
being both a promisor and a promisee.

This definition is in accord with the law of California. Christman v. Southern Cal.
Edison Co., 256 P. 618 (Cal. Ct. App. 1927).

2 [This is a reference the first Restatement, published in 1932, which maintained use of the
bilateral-unilateral terminology. — Eds.]
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In the case of unilateral contracts no notice of acceptance by performance is
required. Section 1584 of the Civil Code provides, “Performance of the conditions of a
proposal, . . . is an acceptance of the proposal.” See Cuthill v. Peabody, 125 P. 926
(Cal. Ct. App. 1912); Los Angeles Traction Co. v. Wilshire, 67 P. 1086 (Cal. 1902).

(2) Although the legal distinction between unilateral and bilateral contracts is
thus well settled, the difficulty in any particular case is to determine whether the
particular offer is one to enter into a bilateral or unilateral contract. Some cases are
quite clear cut. Thus an offer to sell which is accepted is clearly a bilateral contract,
while an offer of a reward is a clear-cut offer of a unilateral contract which cannot be
accepted by a promise to perform, but only by performance. Berthiaume v. Doe, 133
P. 515 (Cal. Ct. App. 1913). Between these two extremes is a vague field where the
particular contract may be unilateral or bilateral depending upon the intent of the
offeror and the facts and circumstances of each case. The offer to contract involved in
this case falls within this category. By the provisions of the Restatement of the Law
of Contracts it is expressly provided that there is a presumption that the offer is to
enter into a bilateral contract. Section 31 provides:

In a case of doubt it is presumed that an offer invites the formation of a
bilateral contract by an acceptance amounting in effect to a promise by
the offeree to perform what the offer requests, rather than the formation
of one or more unilateral contracts by actual performance on the part of
the offeree.

Professor Williston in his Treatise on Contracts, volume 1, section 60, also
takes the position that a presumption in favor of bilateral contracts exists.

In the comment following section 31 of the Restatement the reason for such
presumption is stated as follows:

It is not always easy to determine whether an offeror requests an act or
a promise to do the act. As a bilateral contract immediately and fully
protects both parties, the interpretation is favored that a bilateral
contract is proposed.

While the California cases have never expressly held that a presumption in favor of
bilateral contracts exists, the cases clearly indicate a tendency to treat offers as offers
of bilateral rather than of unilateral contracts.

(3) Keeping these principles in mind we are of the opinion that the offer of April
12th was an offer to enter into a bilateral as distinguished from a unilateral contract.
Respondents argue that Mr. Whitehead had the right as offeror to designate his offer
as either unilateral or bilateral. That is undoubtedly the law. It is then argued that
from all the facts and circumstances it must be implied that what Whitehead wanted
was performance and not a mere promise to perform. We think this is a non sequitur,
in fact the surrounding circumstances lead to just the opposite conclusion. These

UNIT 6: ACCEPTANCE 107



parties were not dealing at arm’s length. Not only were they related, but a very close
and intimate friendship existed between them. The record indisputably demonstrates
that Mr. Whitehead had confidence in Mr. and Mrs. Davis, in fact that he had lost all
confidence in everyone else. The record amply shows that by an accumulation of
occurrences Mr. Whitehead had become desperate, and that what he wanted was the
promise of appellants that he could look to them for assistance. He knew from his
past relationship with appellants that if they gave their promise to perform he could
rely upon them. The correspondence between them indicates how desperately he
desired this assurance. Under these circumstances he wrote his offer of April 12th,
above quoted, in which he stated, after disclosing his desperate mental and physical
condition, and after setting forth the terms of his offer: “Will you let me hear from
you as soon as possible—I know it will be a sacrifice but times are still bad and likely
to be, so by settling down you can help me and Blanche and gain in the end.” By thus
specifically requesting an immediate reply Whitehead expressly indicated the nature
of the acceptance desired by him—namely, appellants’ promise that they would come
to California and do the things requested by him. This promise was immediately sent
by appellants upon receipt of the offer, and was received by Whitehead. It is
elementary that when an offer has indicated the mode and means of acceptance, an
acceptance in accordance with that mode or means is binding on the offeror.

Another factor which indicates that Whitehead must have contemplated a
bilateral rather than a unilateral contract, is that the contract required Mr. and Mrs.
Davis to perform services until the death of both Mr. and Mrs. Whitehead. It is
obvious that if Mr. Whitehead died first some of these services were to be performed
after his death, so that he would have to rely on the promise of appellants to perform
these services. It is also of some evidentiary force that Whitehead received the letter
of acceptance and acquiesced in that means of acceptance.

(4) For the foregoing reasons we are of the opinion that the offer of April 12,
1931, was an offer to enter into a bilateral contract which was accepted by the letter
of April 14, 1931. Subsequently appellants fully performed their part of the contract.
Under such circumstances it is well settled that damages are insufficient and specific
performance will be granted.

For the foregoing reasons the judgment appealed from is reversed.

Review Question 1. The court draws a distinction between acceptance by
promise and acceptance by performance. Review sections 50-56 of the Restatement
(Second) of Contracts, which deal with issues addressed in Davis but do not use the
same terminology. Make an outline explaining how those various provisions work
together, and see if you notice the concepts of unilateral and bilateral contracts,
despite the fact that those terms are not used.

108 CHAPTER II: CONTRACT FORMATION



Review Question 2. Pretend that you are the judge for a case with the exact
same facts as Davis v. Jacoby, except that your jurisdiction has adopted the rules
contained in sections 30 and 32 of the Restatement (Second) of Contracts. How would
you decide that case? Would reaching a decision be harder or easier than it was for
the Davis court following the first Restatement?

HENDRICKS v. BEHEE
Court of Appeals of Missouri, Southern District
786 S.W.2d 610 (Mo. Ct. App. 1990)

FLANIGAN, J.

After Behee, as prospective buyer [of a home owned by the Smiths], and the
Smiths, as prospective sellers, had engaged in unproductive negotiations, Behee, on
March 2, 1987, made a written offer of $42,500 for the real estate and $250 for a
dinner bell and flower pots. On March 3 that offer was mailed to the Smiths, who
lived in Mississippi, by their real estate agent.

On March 4 the Smiths signed the proposed agreement in Mississippi. Before
Behee was notified that the Smiths had accepted the offer, Behee withdrew the offer
by notifying the real estate agent of the withdrawal. That paramount fact is conceded
by this statement in the Smiths’ brief: “On either March 5, 6 or 7, 1987, Behee
contacted [the Smiths’ real estate agent] and advised her that he desired to withdraw
his offer to purchase the real estate. Prior to this communication, Behee had received
no notice that his offer had been accepted by the Smiths.”

There 1s no contract until acceptance of an offer is communicated to the offeror.
ACF Industries, Inc. v. Industrial Commission, 320 S.W.2d 484, 492 (Mo. en banc
1959); 17 AM. JUR. 2d Contracts § 43, p. 380; 17 C.J.S. Contracts § 45, p. 690.

An uncommunicated intention to accept an offer is not an acceptance. When
an offer calls for a promise, as distinguished from an act, on the part of the offeree,
notice of acceptance is always essential. A mere private act of the offeree does not
constitute an acceptance. Communication of acceptance of a contract to an agent of
the offeree is not sufficient and does not bind the offeror.

Unless the offer is supported by consideration, an offeror may withdraw his
offer at any time “before acceptance and communication of that fact to him.” To be
effective, revocation of an offer must be communicated to the offeree before he has
accepted.

Notice to the agent, within the scope of the agent’s authority, is notice to the
principal, and the agent’s knowledge is binding on the principal.
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Before Behee was notified that the Smiths had accepted his offer, Behee
notified the agent of the Smiths that Behee was withdrawing the offer. The notice to
the agent, being within the scope of her authority, was binding upon the Smiths.
Behee’s offer was not supported by consideration and his withdrawal of it was proper.

The judgment is affirmed.

Review Question 3. We told you previously that the offeror is master of the
offer. Imagine you represent a client who just received an offer to sell her a piece of
real estate, and she is interested but not yet sure. Based on Hendricks, what sort of
things would you look for in the text of the offer so that you can advise your client on
what she must do to ensure the formation of a contract?

Review Question 4. Was the offeror in Hendricks seeking a return promise, a
performance, or either? If the offeror sought a promise, consider this language from
section 50(3) of the Restatement (Second) of Contracts: “Acceptance by a promise
requires that the offeree complete every act essential to the making of the promise.”
Does that definition support the court’s conclusion? Why or why not?

UNITED STATES LIFE INSURANCE CO. v. WILSON
Court of Special Appeals of Maryland
198 Md. App. 452, 18 A.3d 110 (2011)

DEBORAH S. EYLER, J.

The principal issue in this case is whether a policy of insurance on the life of
John G. Griffith, M.D., was in force the day he died. We hold that it was. In the Circuit
Court for Baltimore City, Elizabeth Wilson, Dr. Griffith’s widow and the appellee,
filed a breach of contract action against the United States Life Insurance Company,
and AMA Insurance Agency, Inc. (‘AMAIA”), the appellants, claiming they had failed
to pay the death benefit and accidental death benefit on a policy insuring Dr.
Griffith’s life (“the Policy”). The appellants maintained that the Policy no longer was
in force when Dr. Griffith died. Ms. Wilson acknowledged that the Policy had lapsed
but maintained that it had been reinstated before Dr. Griffith died. The court agreed
with Ms. Wilson and granted summary judgment in her favor.

Effective November 15, 1998, Dr. Griffith purchased an “American Medical
Association-Sponsored Group Level Term Life Insurance Policy,” Certificate Number
9500108167, which was underwritten by US Life. The Policy was for a 10-year term.
Dr. Griffith was the owner of the Policy and was the named insured. Ms. Wilson was
the primary beneficiary. Under the Policy, if Dr. Griffith died “while this [life]

110 CHAPTER II: CONTRACT FORMATION



insurance is in force,” then, upon presentation of proof of his death to US Life, US
Life would pay the beneficiary the scheduled benefit. The scheduled benefit for death
was $400,000, with an additional accidental death benefit of $250,000.

Dr. Griffith purchased the Policy through AMAIA, a subsidiary of the
American Medical Association. AMAIA acted as the third-party administrator for US
Life, meaning that, with respect to US Life policies, including this Policy, it was
responsible for, among other things, billing and collecting premiums. AMAIA was
authorized to receive premium payments on the Policy.

The Policy contained the following PREMIUM PAYMENTS provision:

Premiums will be due annually, or at another agreed upon
frequency, as long as you remain eligible for insurance. Payment can be
made to United States Life at United States Life’s Home Office or to our
authorized agent. Payment of any premium will not maintain insurance
in force past the next premium due date, except as provided in the Grace
Period provision.

The Policy GRACE PERIOD provision, as referenced in the PREMIUM PAYMENTS
clause, read as follows:

Each premium, after the first, may be paid up to 31 days after its
due date. This period is the grace period. The insurance provided by the
group policy will stay in effect during this period. If the premium is not
paid by the end of this period, such insurance will end at that time.

United States Life may extend the grace period by written notice.
Such notice will state the date insurance will end if the premium
remains unpaid.

Premiums must be paid for a grace period and any extension of such
period.

The Policy further contained a REINSTATEMENT clause detailing how coverage
could be reinstated after a lapse:

If the coverage ceases as provided in the Grace Period provision,
you may reinstate it. Reinstatement must be made within 90 days after
the due date of the first unpaid premium.

Such reinstatement is subject to:
1. Payment of all overdue premiums; and

2. Written approval by United States Life of the required evidence
of insurability. However, such evidence will not be required within 31
days after the end of the Grace Period.
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Dr. Griffith made his semi-annual premium payments from 1998 through
2006. Before his May 15, 2007 premium came due, AMAIA sent him an undated BILL
NOTICE reminding him of the upcoming payment due date. During that period of
time, Dr. Griffith was obtaining quotes from other life insurance companies for
similar coverage, with the apparent purpose of changing insurers. Dr. Griffith failed
to pay the May 15, 2007 Policy premium. After he missed the payment, AMAIA sent
him an undated REMINDER NOTICE, stating: “To assure active coverage, full
payment of the premium must be received no later than 60 days from the due date.”
The due date was again listed as May 15, 2007.

Until Monday, July 23, 2007, Dr. Griffith still had not taken any steps to pay
the overdue May 15, 2007 premium. That day, he accessed by computer his on-line
bank account with Bank of America and electronically directed that a premium
payment of $369.46 be made to AMAIA. Bank of America documents in the summary
judgment record show that a check for that amount “was sent to AMA Insurance
Agency on [Wednesday] 07/25/07 and delivered on [Monday] 07/30/07.”

On Saturday, July 28, 2007, Dr. Griffith, Ms. Wilson, and their children were
on vacation in Bethany Beach, Delaware. Dr. Griffith went on an early morning bike
ride. He was kneeling beside his bicycle on the shoulder of State Route 1 at 7:40 a.m.
when he was struck and killed by a car that drifted off the road when its driver fell
asleep at the wheel. Dr. Griffith was 44 years old when he died.

AMAIA received Dr. Griffith’s premium check on July 30, 2007. On August 2,
2007, AMAIA rejected the payment and returned the check enclosed in a letter
advising that, because Dr. Griffith’s “payment was received after the closing of the
30-day grace period,” he no longer could renew his insurance coverage simply by
making the premium payment. Instead, he could apply for reinstatement of coverage
by completing and returning an APPLICATION FOR REINSTATEMENT OF
COVERAGE, although approval was not guaranteed. When the August 2, 2007 letter
was sent, AMAIA had no information that Dr. Griffith had died.

On September 28, 2007, Ms. Wilson, through counsel, submitted a claim to
AMAIA for the death benefit and accidental death benefit under the Policy. AMAIA
denied her claim by letter of April 14, 2008, stating that the Policy had lapsed on May
15, 2007, and therefore was not in force when Dr. Griffith died.

[The court examines the various documents and communications involved. It
concludes that US Life had extended the grace period to 60 days, which meant it had
expired on July 14. The court held that Dr. Griffith had 30 days from that date (not
later than August 13) to, in effect, accept US Life’s offer to reinstate the policy, and
he had to be alive at the time of acceptance. Ms. Walker argued that the offer was
accepted as of the date the check was sent (July 25), while US Life argued that it was
not accepted, if at all, until at least July 30, when the check arrived. Dr. Griffith died
on July 28.]
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The language of the Policy itself, not the language in the notices, controlled the
means to effect reinstatement. The relevant language of the REINSTATEMENT
clause is, “reinstatement is subject to: 1. Payment of all overdue premiums.”

Insurance contracts initially are formed when an insurer unconditionally
accepts an insured’s application, which constitutes an offer, for coverage. Martin v.
Government Employees Ins. Co., 206 Ill. App. 3d 1031, 1039-40, 565 N.E.2d 197 (Il
App. Ct. 1990). From then on, the life insurance policy operates as a unilateral
contract, 29 APPLEMAN ON INSURANCE 2D § 179.03, AT 230 (JEFFREY E. THOMAS ED.
2006), 1.e., one that 1s formed by performance. See 1 WILLISTON ON CONTRACTS § 4:8,
AT 462 (4TH ED., RICHARD A. LORD, 2007) (observing that a unilateral contract is one
in which one party makes a promise and the other party renders an act or
forbearance). “The periodic payment of premiums is the mechanism by which the
insured opts to keep the insurance policy in force.” APPLEMAN, supra, § 179.0-3, at
230. Failure to pay the premiums will result in coverage lapsing.

Under the policy, when the relevant time frame for reinstatement is “within
31 days after the end of the Grace Period” (as it is here), the REINSTATEMENT
clause is a promise by the insurer to reinstate coverage upon performance by the
insured of a single act—payment of the overdue premium. In that situation, the
insurer is not being asked to consider and either accept or reject an offer by the
insured to enter into a life insurance contract. Thus, the plain language of the
REINSTATEMENT clause of the Policy establishes that, upon payment by the
insured of the overdue premium within 31 days after the end of the grace period, the
Policy 1is revived. In other words, in that situation, the REINSTATEMENT clause is
an offer of a unilateral contract to revive the Policy, with the insurer promising that
revival will take place upon the insured’s performing by paying the overdue premium.

It is within the context of Dr. Griffith’s acceptance by performance (that is, by
payment of the overdue premium) of US Life’s offer to revive the Policy that we must
determine when payment took place. At common law, what is often called the
“mailbox rule,” the “dispatch rule,” or sometimes the “postal acceptance rule” is the
widely-adopted convention for pinpointing the time that an offer is accepted and a
contract is formed. Illinois, like Maryland, recognizes the rule, by which “the mailed
acceptance of an offer is effective when mailed, not when received or acknowledged.”
Martin, 565 N.E.2d at 203. See also Wagner v. McClay, 138 N.E. 164 (Ill. 1923)
(recognizing that a letter of acceptance of a contract that is properly deposited in the
mail makes the acceptance binding); Cochran v. Norkunas, 919 A.2d 700 (Md. 2007)
(“The well established rule is that in the absence of any limitation or provision to the
contrary in the offer, the acceptance of the offer is complete and the contract becomes
binding on both parties when the offeree deposits the acceptance in the post box.”).

Section 63(a) of the Restatement (Second) of Contracts (1979), while not using
any of the familiar mailbox rule nomenclature, recognizes with respect to the time
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that acceptance of an offer takes effect hat, unless an offer states otherwise, “an
acceptance made in a manner and by a medium invited by the offer is operative and
completes the manifestation of mutual assent as soon as put out of the offeree’s
possession, without regard to whether it ever reaches the offeror.” The rationale for
the rule, as explained in comment (a) to that subsection, is, essentially, certainty and
predictability. The comment observes that, even though it may be possible under
United States postal regulations for a sender to stop delivery and reclaim a letter, it
remains the case that one to whom an offer has been made “needs a dependable basis
for his decision whether to accept,” and has such a basis when he knows that, once
properly dispatched, his acceptance is binding and the offer cannot be revoked.

In 2 WILLISTON ON CONTRACTS §6:32 (4TH ED. RICHARD A. LORD, 2007), the
author explains that the “dispatch rule” applies equally to bilateral and unilateral
contracts. If an offer for a unilateral contract calls for the performance of an act by
the offeree that can be accomplished by sending money through the mail, including
in the form of a check, “as soon as the money is sent it would become the property of
the offeror, and the offeror would become bound to perform its promise for which the
money was the consideration.” Id. at 441-42. See, e.g., Hagerl v. Auto Club Group Ins.
Co., 403 N.W.2d 197 (Mich. Ct. App. 1987) (holding that an offer to renew an
automobile liability insurance policy was accepted by the insured by mailing his
check, even though the check subsequently was dishonored).

We conclude that the long-recognized mailbox rule governing the time of
formation of a contract by written acceptance applies in the case at bar to control the
time the Policy was reinstated, that is, when coverage under the Policy was revived.
The transaction at issue here is not wholly traditional, that is, one in which a paper
document, whether a check or otherwise, is mailed by the offeree to the offeror, in
that it began electronically, as an on-line banking directive by Dr. Griffith on July 23,
2007. The Bank of America documents in the summary judgment record show,
however, that the directive was acted upon by preparation of a paper check drawn on
a JP Morgan Chase Bank, N.A. account under Dr. Griffith’s name, and bearing his
“Authorized Signature”; and that the paper check then was “sent” to AMAIA on July
25, 2007, coming into AMAIA’s physical possession on July 30, 2007.

The transaction thus resembles a traditional acceptance by writing mailed to
the offeror, in that a writing (the check) was “sent” to AMAIA, even though its
creation was directed electronically and it was created not by the offeree but by his
bank. A writing thus was generated by actions taken by Dr. Griffith; the writing
complied with that which was necessary to accept the reinstatement offer; and the
writing was “sent,” which was a permissible mode of acceptance, and subsequently
was delivered to AMAIA, the proper recipient.

Application of the mailbox rule to the undisputed material facts in this case
produces the legal conclusion that the date of payment of the overdue premium was
July 25, 2007. On dJuly 23, 2007, Dr. Griffith electronically instructed Bank of
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America, as his agent, to make payment to AMAIA. The evidence viewed most
favorably to the appellants supports a reasonable inference that Dr. Griffith could
have reinstructed Bank of America not to make the payment; therefore, as of July 23,
2007, he had set in motion the means to accept the offer of reinstatement but still had
the power to reverse course. On July 25, 2007, however, Bank of America remitted
payment to AMAIA by sending it a check, drawn on the J. P. Morgan Chase Bank,
N.A. account, for $369.46. At that point, the permissible means for acceptance was in
motion and, so far as is established by the common law mailbox rule, was beyond Dr.
Griffith’s power to stop. This would be true whether Bank of America sent the check
through the United States Postal Service, a courier service, or otherwise.

For all these reasons, we hold that the Policy was reinstated effective July 25,
2007, three days before Dr. Griffith died, and therefore was in force when he died. It
was undisputed that Dr. Griffith’s death was an accident under the terms of the
Policy. The circuit court therefore properly entered judgment in favor of Ms. Wilson
against US Life for $650,000, plus pre-judgment interest.

Review Question 5. The U.S. Life Insurance court says that, by the time of the
dispute in this case, the insurance contract was a “unilateral contract.” What are the
implications for formation (or re-formation) of the contract in this case of it being
unilateral? Was Dr. Griffith’s insurance policy originally a unilateral contract? Why
or why not?

Review Question 6. In Hendricks v. Behee, which you read earlier in this unit,
the court held that acceptance had to be communicated to the offeror. Can you
reconcile that with the “mailbox rule” in this case?

Review Question 7. In the modern world, the post office is used less and less
as a medium of communication in making contracts. Would the rationale of the
mailbox rule apply to an email, voicemail, or text response? Is it effective when it is
sent or when it is received? As you answer this question, consider section 15 of the
Uniform Electronic Transactions Act, which is entitled “Time and Place of Sending
and Receipt.” How—if at all-—do the mailbox rule and UETA section 15 work
together?
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HOBBS v. MASSASOIT WHIP CO.
Supreme Judicial Court of Massachusetts
158 Mass. 194, 33 N.E. 495 (1893)

Contract, upon an account annexed for $108.50, for 2,350 eelskins sold by the
plaintiff to the defendant.

The plaintiff testified that he delivered the skins in question to one Harding of
Lynn, on February 18, 1890, who upon the same or the following day forwarded them
to the defendant; that the skins were in good condition when received by Harding,
2,050 of them being over twenty-seven inches in length each, and the balance over
twenty-two inches in length each; that he had forwarded eelskins to the defendant
through said Harding several different times in 1888 and 1889, and received payment
therefor from the defendant; that he knew the defendant used such skins in its
business in the manufacture of whips; that the skins sent on February 18, 1890, were
for such use; that he understood that all skins sent by him were to be in good condition
and over twenty-two inches in length, and that the defendant had never ordered of
him skins less than twenty-two inches in length; and that Harding took charge of the
skins for him and that he received orders through Harding.

Four letters were offered in evidence, three of which, dated in 1889, showed
transactions between the plaintiff and the defendant, and the fourth of which, dated
Lynn, February 18, 1890, signed by Harding and addressed to the defendant, was as
follows: “We send you to-day, for Mr. Hobbs, 2,050 eelskins at .05 and 300 at .02.”

One Pirnie, president of the defendant corporation, called by the defendant,
testified that before February 18, 1890, the plaintiff had sent eelskins four or five
times by Harding to the defendant, which were received and paid for by the
defendant; that the defendant agreed to pay five cents each for eelskins over twenty-
seven inches in length, and two cents each for eelskins over twenty-two inches in
length and less than twenty-seven inches, suitable for use in the defendant’s
business; that the defendant never ordered the skins in question, and did not
purchase them in any manner, and that no officer or employee of the corporation
except himself had authority to order or purchase skins, and that he never ordered
or purchased those in question.

The judge, among other instructions, also gave the following:

Whether there was any prior contract or not, if skins are sent to them
(the defendants) and they see fit, whether they have agreed to take them
or not, to lie back and say nothing, having reason to suppose that the
man who has sent them believes that they are taking them, since they
say nothing about it, then, if they fail to notify, you would be warranted
in finding for the plaintiff, on that state of things.

The jury returned a verdict for the plaintiff; and the defendant alleged exceptions.
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O.W. HOLMES, Jr., J.: This is an action for the price of eelskins sent by the
plaintiff to the defendant, and kept by the defendant some months, until they were
destroyed. It must be taken that the plaintiff received no notice that the defendants
declined to accept the skins. The case comes before us on exceptions to an instruction
to the jury, that, whether there was any prior contract or not, if skins are sent to the
defendant, and it sees fit, whether it has agreed to take them or not, to lie back, and
to say nothing, having reason to suppose that the man who has sent them believes
that it is taking them, since it says nothing about it, then, if it fails to notify, the jury
would be warranted in finding for the plaintiff.

Standing alone, and unexplained, this proposition might seem to imply that
one stranger may impose a duty upon another, and make him a purchaser, in spite of
himself, by sending goods to him, unless he will take the trouble, and be at the
expense of notifying the sender that he will not buy. The case was argued for the
defendant on that interpretation. But, in view of the evidence, we do not understand
that to have been the meaning of the judge, and we do not think that the jury can
have understood that to have been his meaning. The plaintiff was not a stranger to
the defendant, even if there was no contract between them. He had sent eelskins in
the same way four or five times before, and they had been accepted and paid for. On
the defendant’s testimony, it is fair to assume that, if it had admitted the eelskins to
be over twenty-two inches in length, and fit for its business, as the plaintiff testified,
and the jury found that they were, it would have accepted them; that this was
understood by the plaintiff; and, indeed, that there was a standing offer to him for
such skins. In such a condition of things, the plaintiff was warranted in sending the
defendant skins conforming to the requirements, and even if the offer was not such
that the contract was made as soon as skins corresponding to its terms were sent,
sending them did impose on the defendant a duty to act about them; and silence on
its part, coupled with a retention of the skins for an unreasonable time, might be
found by the jury to warrant the plaintiff in assuming that they were accepted, and
thus to amount to an acceptance. See Bushel v. Wheeler, 15 Q. B. 442; JUDAH P.
BENJAMIN, TREATISE ON THE LAW OF SALE OF PERSONAL PROPERTY §§ 162-164 (3d ed.
1888); Taylor v. Dexter Engine Co. 146 Mass. 613, 615 (1888). The proposition stands
on the general principle that conduct which imports acceptance or assent is
acceptance or assent in the view of the law, whatever may have been the actual state
of mind of the party—a principle sometimes lost sight of in the cases.

Exceptions overruled.

Review Question 8. “Standing alone, and unexplained,” says Justice Holmes,
allowing for acceptance of a contract by silence “might seem to imply that one
stranger may impose a duty upon another, and make him a purchaser, in spite of
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himself, by sending goods to him” unsolicited. Isn’t that exactly what happened to the
Massasoit Whip Company, as it was unwillingly forced into a contract? Why doesn’t
Holmes seem to be worried about silence-as-acceptance encouraging a hoard of
overzealous sellers to force unwilling customers into contracts by sending unsolicited
products?

MUNICIPAL CONSULTANTS & PUBLISHERS, INC. v. TOWN OF RAMAPO
Court of Appeals of New York
47 N.Y.2d 144, 390 N.E.2d 1143, 417 N.Y.S.2d 218 (1979)

GABRIELLI, J.

The issue in this case is whether the Town of Ramapo is contractually obligated
to receive and pay for the services offered by the petitioner Municipal Consultants &
Publishers, Inc. (Municipal). For the reasons which follow we conclude that there
existed an enforceable contract between the parties, and we therefore affirm the order
of the Appellate Division.

On June 10, 1976, Municipal, at the request of the town, submitted a written
proposal in the form of a contract to the Town of Ramapo offering to codify its
ordinances and local laws for a sum specified in the proposal. On July 21 Municipal
agreed to certain changes suggested by the town attorney, but no formal action was
taken at that time on behalf of the town on the proposal. Finally, on February 9, 1977
the town board formally acted on it, and agreed to engage petitioner’s services.

By resolution No. 77-54 the town (1) authorized the town attorney to accept
the proposal; (2) authorized the supervisor to sign the agreement, and (3) provided
payment for the work. The resolution adopted by the town board on February 9, 1977,
In pertinent part, provided that:

RESOLVED by the Town Board of the Town of Ramapo that
authorization be hereby granted for the Town Attorney to accept the
proposal submitted by Municipal Consultants & Publishers, Inc., of 64
Seneca Street, Geneva, New York, to codify Ordinances and Local Laws
of the Town of Ramapo, and

BE IT FURTHER RESOLVED that the Supervisor be hereby authorized
to execute the Agreement between the Town of Ramapo and Municipal
Consultants & Publishers, Inc., and

BE IT FURTHER RESOLVED that the sum of $ 10,000.00 for the first
450 pages or less and $ 20.00 per page for each additional page in excess
of 450 pages, be hereby paid to Municipal Consultants & Publishers, Inc.
for services rendered.
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On February 15, 1977, the town attorney notified Municipal that the agreement had
been approved, forwarded copies of the agreement for Municipal to execute, and
stated he looked forward to a long and pleasant relationship.

Ramapo’s supervisor, however, never signed the contract. It appears that one
of Municipal’s competitors, long after the passage of the resolution authorizing the
agreement, offered to do the work for a lesser sum. The parties met in an attempt to
work out their differences but to no avail. This [lawsuit] ensued requesting that the
court declare the contract valid and enforceable, and also to direct the supervisor and
town attorney to deliver an executed copy of the agreement.

The primary issue presented is whether the contract is enforceable against the
town without the signature of the supervisor.

Generally, where the parties contemplate that a signed writing is required,
there is no contract until one is delivered. Scheck v. Francis, 260 N.E.2d 493 (N.Y.
1970). This rule yields, however, when the parties have agreed on all contractual
terms and have only to commit them to writing. When this occurs, the contract is
effective at the time the oral agreement is made, although the contract is never
reduced to writing and signed. Where all the substantial terms of a contract have
been agreed on, and there is nothing left for future settlement, the fact, alone, that it
was the understanding that the contract should be formally drawn up and put in
writing, did not leave the transaction incomplete and without binding force, in the
absence of a positive agreement that it should not be binding until so reduced to
writing and formally executed. Disken v Herter, 77 N.Y.S. 300 (Sup. Ct. App. Div.
1902), affd, 67 N.E. 1081 (N.Y. 1903); 1 WILLISTON, CONTRACTS, § 28.

Here, of course, there was no understanding that the agreement would not be
binding, short of formal execution by the supervisor; and the facts of the case before
us fall within the legal framework of the last above-cited cases. All the terms of the
contract had been negotiated and agreed upon. They were, in fact, expressed in
Municipal’s written standard contract which had been modified in several slight
respects through negotiations. There was no understanding or agreement that the
contract would not be binding until both parties had signed it, and therefore it is
enforceable although it was never memorialized with a mutually signed writing.

Accordingly, the order of the Appellate Division should be affirmed, with costs.

Review Question 9. Did the Municipal Consultants court really just say that
a contract was accepted and binding before one of the parties signed it on the dotted
line? If so, then what is the point of the signature? At what moment exactly did the
contract in this case come into existence? Doesn’t that seem like the sort of thing
clients would want to know and on which lawyers should be able to offer advice?
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Review Question 10. In Hendricks v. Behee, the court held that there was no
contract even though the offeree had signed. In Municipal Consultants, the court held
that there was a contract even though the offeree had not signed. Can you explain
this apparent discrepancy in outcome?

Problems
Problem 6.1

Thelma says to Louise, “I'm getting a new television, and I'll sell you my old
one for $300. Do you want it?” Examine each of the following responses and decide
whether a contract is formed.

a. Louise says, “That sounds pretty good.”

Louise says, “Yes, I'll take it.”

c. Louise says, “Yes, I'll take it. Is it possible for you to deliver it to my
apartment?”

d. Louise says, “Yes, I'll take it, if you can deliver it to my apartment for
me.”

e. Louise says, “Yes, I'll take it, if I can get my Mom to loan me the money.”

f. Louise says, “Can you do any better on the price?” Thelma says “No.”

Louise says, “T'll take it.”

Problem 6.2

On April 10, Olivia Owner offers Peter Painter $5,000 to paint the exterior of
Owner’s lakefront cabin. The job will, however, require scraping off some of the older
paint around the porch that has been peeling. Painter says he is not sure he can do it
for that price. Owner, who is about to leave on a fourteen-day cruise in the
Mediterranean, says, “Well, think about it. You can decide while I'm off on the
holiday. If you agree, just go ahead and do it.” Owner then departs.

Two days later, on April 12, Painter goes to the cabin and spends six hours
scraping paint. This takes much more time than Painter estimated, and he realizes
that this job would be much more work than he expected and that he would need to
get more than $5,000 for the work. He quits and leaves the premises. The next day,
April 13, Painter is offered a job that pays a good deal more and will take a couple of
weeks to complete. He immediately emails Owner that he’s decided not to do the
lakefront cabin job. Owner is unable to check emails for a few days, and ultimately
sees Painter’s message on April 15. When Owner returns, she discovers that she
cannot hire anyone else to paint the cabin for less than $8,500. She demands that
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Painter finish the work. He refuses. She hires another company and sues for the
$3,500. Painter moves for summary judgment on the ground that no contract was
ever formed. What will the two sides argue in this case? You might find sections 45
and 62 of the Restatement (Second) of Contracts helpful in answering this question.

Problem 6.3

Owner has a piece of property called Blackacre. Buyer is interested in
purchasing it. The following exchange takes place:

May 1 Buyer sends a letter to Owner, offering to buy Blackacre
for $50,000.

May 2 Buyer sends a second letter to Owner withdrawing the
offer.

May 3 Owner receives Buyer’s 5/1 letter which includes the
offer.

May 4 (10 a.m.) Owner mails an acceptance of the 5/1 offer.

May 4 (4 p.m.) Owner receives Buyer’s 5/2 letter withdrawing
the offer.

May 5 Owner mails a revocation of its 5/4 letter of acceptance.
May 6 Buyer receives Owner’s 5/4 letter of acceptance.

May 7 Buyer receives Owner’s 5/4 letter revoking the
acceptance.

It is now May 10, and Buyer decides she wants to purchase the property. Is there a
contract? Why or why not?
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An Introduction to

CONSIDERATION

The definition of “contract,” according to section 1 of the Restatement (Second)
of Contracts, is “a promise or a set of promises for the breach of which the law gives
a remedy, or the performance of which the law in some way recognizes as a duty.” To
a certain extent this is a circular definition—the law enforces a promise if it a
“contract,” and it is a “contract” if the law enforces it. But the important thing to note
1s that enforceable contracts are a subset of all promises, and thus it becomes critical
to be able to distinguish those that are legally enforceable from those that are not.

Drawing Lines for Enforcement. At early common law—and for millennia
before that—enforceable promises were usually distinguished by their use of specific
rituals or forms. There are countless ritual forms used in various places and times,
ranging from the relatively simple (holding hands over a sacred stone) to the
extremely elaborate (preparing a scroll, killing a sacrificial animal, smearing its blood
on the parties and the document, and then burying the scroll). Obviously, as
commerce grew, contracting became common, and people from one culture began to
trade with others, these sorts of elaborate rituals became cumbersome. Thus,
commercial cultures tended to develop relatively simple forms that were used to
distinguish enforceable from unenforceable promises.

The English Approach to Formality. In England, the sign of an enforceable
agreement ultimately took the form of a wax seal impressed with a signet. Sealed
contracts were enforceable simply because they were correctly sealed. Even seals are
cumbersome—not everybody has a signet ring and a candle handy—and so over time
the use of special formalities came to be displaced by a different approach. The
common law courts, who by definition were making things up as they went along out
of existing custom and practice, began to focus less on the form that the agreement
took, but rather on the kind of agreement it was. By the 19th century, courts had
clearly swung around to the position that a promise was enforceable if it was
supported by consideration. Exactly how and why this change came out—and
whether it was a good 1dea—is the subject of some discussion among contract law
scholars, but by the turn of the 20th century it was clear that in American law a
promise generally had to be supported by consideration to be enforceable as a
contract. Whether that is still the case is something you will discover from the
materials that follow.

A note of caution. If you think “a promise that involves consideration” means
“a promise that you thought seriously about,” you are wrong. “Consideration” is one
of those legal terms of art that means something very different from what it means
in ordinary usage. Stay tuned.
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Unit 7: The Basic Consideration Requirement

CONSIDERATION
Part One

FOCUS OF THIS UNIT

One early—and for our purposes, analytically useful—theory of the origin of
consideration came from the idea that an exchange enforceable at law should
ultimately consist of quid pro quo (literally, “this for that”). If A gives B $5,000 in
exchange for B’s old car, each gets a benefit and each suffers a detriment. A, in this
example, “benefits” from getting the car, but suffers a “detriment” in having to give
up $5,000. Over the years the requirement of consideration has evolved far beyond a
simple quid pro quo, as we will see in this section. Without consideration, classical
contract considered such promises to be nudum pactum ex quo non oritur actio.”!

Unenforceable Gift Promises. Promises to make gifts are outside the quid pro
quo paradigm and, in most cases, not legally enforceable based on lack of
consideration. If Snyder plans to give you a bottle of Scotch for Christmas and you
plan to give Snyder a necktie, then the two of you are exchanging gifts. Snyder would
get to keep the necktie even if he forgot to get you anything, just as you would be free
to keep the Scotch even if you were ungrateful enough not to get Snyder a gift. No
contract arises between the parties to a gift. Gifts are, in legal parlance, “gratuitous
transfers.” If a person promises to give you a gift, the promise is not usually
enforceable. Once a gift has been given to you (or “delivered”) the gift is complete. The
giver has no legal right to take the gift back.

The existence of a gift (rather than a quid pro quo exchange) has important
1mplications in contract law. Suppose, again, that you promised to give Snyder a tie,
you bought the tie, and you wrapped up the tie. At this point, you are not legally
obliged to give Snyder the tie. Your promise was gratuitous and is not enforceable,

! [Translated, the Latin phrase means, “a naked promise from which no action can arise.” The
quotation is from the House of Lords opinion in Rann v. Hughes, 101 Eng. Rep. 1014 (1778). The
principle dates back to Roman law, in which a pactum was an agreement that was enforceable if it fell
into a specified class. If not, it was nudum or “bare.” In such situations, if the promisor had performed
he could not get the performance back, but he could not be compelled to perform. — Eds.]

UNIT 7: THE BASIC REQUIREMENT OF CONSIDERATION 125



and you are free to change your mind up until the moment of delivery. Snyder is
equally free to keep the bottle of Scotch.

Bargained-for Exchange. But what if we change the facts slightly? Suppose
this time that you and Snyder agree that he will trade you a bottle of Scotch for a
necktie. At that point, rather than a gift, the two of you have a “bargained-for
exchange.”? The Scotch and the necktie, both being things of value exchanged for each
other, are each “consideration” for each other. You and Snyder now have a contract,
and legal liability occurs at the time the promise is made. No actual delivery is
required.

Distinguishing gifts from contracts is usually not difficult. An employee
typically does not offer her services free to her employer; the grocery store is not
usually giving away its food; and your internet service provider usually is not
providing you broadband access out of the goodness of its heart. In the ordinary
commercial world most transactions occur through trade, not by gift. In some
situations, however, telling whether one party is giving someone a gift or is
bargaining for something in return can be challenging. The key question is whether
the thing or the promise is offered to get something in return. Since one always expects
to get gratitude for a gift, that “something” must be more than just a warm feeling.
It must be something that has “value in the eyes of the law.” Exactly what that means
1s a matter of some complexity.

A Three-Part Analysis. As you read the cases and materials below, keep in
mind three distinct questions. First, is there a promise? The definition of a promise
1s a pledge to do (or not do) some particular thing. Thus, a statement like, “I will take
out the trash this afternoon if I decide to,” is not a promise—merely the illusion of a
promise—because there is no actual statement that the promisor is going to do
anything. Second, is it a promise to do something that the promisor is not already
obligated to do? You can’t “bargain” for something that the other party is already
obligated to do, such as not committing murder, refraining from snorting cocaine, or
obeying traffic laws. Third, is the promise part of a bargain that involves an
exchange? A simple promise to take out the trash is gratuitous. But if it is given in
exchange for the promisee’s promise to unload the dishwasher, it is a bargain.

You might find it useful to review sections 71-77 of the Restatement (Second)
of Contracts as you work your way through this unit.

2 [Be careful with this word “bargain.” In common usage, it has at least three meanings: (1) an
agreement between parties under which each will do something for the other; (2) the process of
negotiating a deal (“bargaining” over the terms); and (3) a particularly good deal (“it’s a real bargain”).
The first meaning is the one we use in contract law. We tend to use the words “negotiate” or (in older
materials) “dicker” to mean the second sense. And whether the deal is good or bad is irrelevant to the
question whether it is a “bargain” in our sense. — Eds.]
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Cases and Materials

RIDGE RUNNER FORESTRY v. VENEMAN
United States Court of Appeals for the Federal Circuit
287 F.3d 1058 (Fed. Cir. 2002)

MAYER, C.J.

Ridge Runner Forestry appeals from the decision of the Department of
Agriculture Board of Contract Appeals dismissing its cause of action for lack of
jurisdiction. Because no contract had been formed, we affirm the board’s decision.

Ridge Runner Forestry is a fire protection company located in the Pacific
Northwest. In response to a request for quotations (“RFQ”) issued by the Forestry
Service, Ridge Runner submitted a proposal and ultimately signed a document
entitled Pacific Northwest Interagency Engine Tender Agreement (“Tender
Agreement”). The Tender Agreement incorporated the RFQ in its entirety, including
the following two provisions in bold faced lettering: (1) “Award of an Interagency
Equipment Rental Agreement based on response to this Request for Quotations
(RFQ) does not preclude the Government from using any agency or cooperator or local
EERA resources”; and (2) “Award of an Interagency Equipment Rental Agreement
does not guarantee there will be a need for the equipment offered nor does it
guarantee orders will be placed against the awarded agreements.” Additionally,
because the government could not foresee its actual equipment needs, the RFQ
contained language that allowed the contractor to decline the government’s request
for equipment for any reason: “Because the equipment needs of the government and
availability of contractor’s equipment during an emergency cannot be determined in
advance, it is mutually agreed that, upon request of the government, the contractor
shall furnish the equipment offered herein to the extent the contractor is willing and
able at the time of order” (emphasis added). The RFQ also included a clause informing
bidders that they would not be reimbursed for any costs incurred in submitting a
quotation. Ridge Runner signed Tender Agreements in 1996, 1997, 1998, and 1999.
In 1999, it presented a claim for $180,000 to the contracting officer alleging that the
Forestry Service had violated an “implied duty of good faith and fair dealing” because
Ridge Runner had been “systematically excluded for the past several years from
providing services to the Government.” In response, the contracting officer.? told

3 [The process for contracting with the United States government is somewhat different than
contracting with a private entity. Contracts are signed by an officially designated agency official called
a “contracting officer,” who has the power to sign agreements for the United States. The contracting
officer is also ultimately responsible for administering the contract on behalf of the government. If a
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Ridge Runner that she lacked the proper authority to decide the claim [because the
Agreement was not a contract]. Ridge Runner timely appealed the decision to the
Department of Agriculture Board of Contract Appeals. The board granted the
government’s motion to dismiss concluding that because no contract had been entered
into, it lacked jurisdiction under the Contract Disputes Act.

We have jurisdiction over an appeal from a decision of an agency board of
contract appeals. The board’s jurisdiction under the CDA requires, at a minimum, a
contract between an agency and another party. Therefore, the threshold matter is
whether the Tender Agreements constituted contracts between the parties, which is
a question of law that we review de novo.

“To be valid and enforceable, a contract must have both consideration to ensure
mutuality of obligation and sufficient definiteness so as to ‘provide a basis for
determining the existence of a breach and for giving an appropriate remedy.” Ace-
Federal Reporters, Inc. v. Barram, 226 F.3d 1329, 1332 (Fed. Cir. 2000). “To constitute
consideration, a performance or a return promise must be bargained for.”
Restatement (Second) of Contracts § 71(1) (1979). And the “promise or apparent
promise is not consideration if by its terms the promisor or purported promisor
reserves a choice of alternative performances.” Id. § 77.

Ridge Runner argues that the Tender Agreement was a binding contract that
placed specific obligations upon the government; namely, the government was
obligated to call upon Ridge Runner, and the other winning vendors, for its fire
fighting needs, and in return, the vendors were to remain ready with acceptable
equipment and trained staff to answer the government’s call. This, Ridge Runner
argues, places the alleged contract squarely within our [earlier] holding in Ace-
Federal.

Ace-Federal involved a requirements contract whereby the government was
obligated to use, with limited exceptions, enumerated suppliers. We held that “each
time an agency [acquired goods from] a non-contract source, the government breached
the contract.”

The contract in Ace-Federal is quite distinct from the Tender Agreements at
issue in this case. That contract obligated the government to fulfill all of its
requirements for transcription services from enumerated vendors or obtain a waiver.
The Tender Agreements here are nothing but illusory promises. By the phrase
1llusory promise is meant words in promissory form that promise nothing; they do not
purport to put any limitation on the freedom of the alleged promisor, but leave his

contractual dispute arises, the private party generally cannot sue. The contractor’s claim must first be
presented to the contracting officer for her determination. If she denies the contractor’s claim, the
contractor can appeal to another part of the agency, called usually called the Board of Contract
Appeals. If the Board denies the claim, the contractor can appeal to a federal court. That is what
happened in this case. — Eds.]
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future action subject to his own future will, just as it would have been had he said no
words at all. Torncello v. United States, 681 F.2d 756, 769 (Ct. Cl. 1982) (quoting 1
ARTHUR L. CORBIN, CORBIN ON CONTRACTS § 145 (1963)). The government had the
option of attempting to obtain firefighting services from Ridge Runner or any other
source, regardless of whether that source had signed a tender agreement. The
Agreements contained no clause limiting the government’s options for firefighting
services; the government merely “promised” to consider using Ridge Runner for
firefighting services. Also, the Tender Agreement placed no obligation upon Ridge
Runner. If the government came calling, Ridge Runner “promised” to provide the
requested equipment only if it was “willing and able.” It is axiomatic that a valid
contract cannot be based upon the illusory promise of one party, much less illusory
promises of both parties. See Restatement (Second) of Contracts § 71(1).

Accordingly, the decision of the Department of Agriculture Board of Contract
Appeals 1s affirmed.

Review Question 1. “The Tender Agreements here are nothing but illusory
promises,” says the Federal Circuit Court of Appeals, and therefore lacked
consideration to support the existence of an enforceable contract. Think about the
distinction the court draws with the Ace Federal case it discusses. What makes a
promise “illusory” such that it lacks consideration?

JANKOWSKI v. MONCLOVA-MAUMEE-TOLEDO

JOINT ECONOMIC DEVELOPMENT ZONE
Court of Appeals of Ohio
185 Ohio App. 3d 568, 924 N.E.2d 932 (2010)

[Three local government entities created a special dJoint Economic
Development Zone in Monclova Township. After the JEDZ was created, it entered
into a contract with the township to receive certain government services.]

The “governmental services” contract between the dJoint Economic
Development Zone and Monclova township provides that the township “shall furnish
or cause to be furnished to the properties included in the JEDZ territory, all usual
and customary governmental services furnished by Monclova to other comparable
properties in Monclova, including: fire protection, medical rescue, and road
maintenance services.” In return Monclova Township is to receive one-third of the net
tax revenues from the zone.
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We conclude that the territory encompassed in the Monclova-Maumee-Toledo
JEDZ remains a part of Monclova Township. As such, the occupiers of property within
the zone are entitled to the same governmental services provided elsewhere in
Monclova Township. Moreover, the Monclova Township Trustees have the same duty
to provide usual and customary governmental services in the JEDZ as they do
elsewhere in the township.

As a result, the Trustees of Monclova Township have a pre-existing legal duty
to perform governmental services within the JEDZ, which are the same services that
they have contracted to provide to the JEDZ in return for compensation.
“Performance of a legal duty owed to a promisor which is neither doubtful nor the
subject of honest dispute is not consideration.” Restatement (Second) of Contracts §
73 (1979). Consideration is an essential element of any contract, without which there
1s no contract.

As a matter of law, Monclova Township has a duty to provide usual and
customary governmental services in the JEDZ. Since the contract between the
township and the JEDZ is premised on the consideration of the township performing
services that it is already legally obligated to provide, the contract fails for want of
consideration.

Review Question 2. The case described what contract law calls the
“preexisting duty rule,” which you can find in section 73 of the Second Restatement.
Promising to do something that you already have a duty to do—or, on the flip side,
promising not to do something you have no right to do—is not consideration. Does
that rule make sense to you or is it preventing useful contracts from being formed? If
someone wants to promise you more to make sure you obey the speed limit or don’t
do dangerous drugs, why shouldn’t the law enforce a promise to do so?

SCHNELL v. NELL
Supreme Court of Indiana
17 Ind. 29 (1861)
PERKINS, J.

Action by J. B. Nell against Zacharias Schnell, upon the following instrument:

This agreement, entered into this 13th day of February, 1856,
between Zach. Schnell, of Indianapolis, Marion county, State of
Indiana, as party of the first part, and J. B. Nell, of the same place,
Wendelin Lorenz, of Stilesville, Hendricks county, State of Indiana, and
Donata Lorenz, of Frickinger, Grand Duchy of Baden, Germany, as
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parties of the second part, witnesseth: The said Zacharias Schnell
agrees as follows: whereas his wife, Theresa Schnell, now deceased, has
made a last will and testament, in which, among other provisions, it was
ordained that every one of the above named second parties, should
receive the sum of $200; and whereas the said provisions of the will must
remain a nullity, for the reason that no property, real or personal, was
in the possession of the said Theresa Schnell, deceased, in her own name,
at the time of her death, and all property held by Zacharias and Theresa
Schnell jointly, therefore reverts to her husband; and whereas the said
Theresa Schnell has also been a dutiful and loving wife to the said Zach.
Schnell, and has materially aided him in the acquisition of all property,
real and personal, now possessed by him; for, and in consideration of all
this, and the love and respect he bears to his wife; and, furthermore, in
consideration of one cent, received by him of the second parties, he, the
said Zach. Schnell, agrees to pay the above named sums of money to the
parties of the second part, to wit: $200 to the said J. B. Nell; $200 to the
said Wendelin Lorenz; and $200 to the said Donata Lorenz, in the
following installments, viz., $200 in one year from the date of these
presents; $200 in two years, and $200 in three years; to be divided
between the parties in equal portions of $66 2/3 each year, or as they
may agree, till each one has received his full sum of $200. And the said
parties of the second part, for, and in consideration of this, agree to pay
the above named sum of money [one cent], and to deliver up to said
Schnell, and abstain from collecting any real or supposed claims upon
him or his estate, arising from the said last will and testament of the
said Theresa Schnell, deceased.

In witness whereof, the said parties have, on this 13th day of
February, 1856, set hereunto their hands and seals.

Zacharias Schnell [seal.]
J. B. Nell [seal.]
Wen. Lorenz [seal]

The complaint contained no averment of a consideration for the instruments
outside of those expressed in it; and did not aver that the one cent agreed to be paid,
had been paid or tendered.

A demurrer to the complaint was overruled.

The defendant answered, that the instrument sued on was given for no
consideration whatever.
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He further answered, that it was given for no consideration, because his said
wife, Theresa, at the time she made the will mentioned, and at the time of her death,
owned, neither separately, nor jointly with her husband, or any one else (except so
far as the law gave her an interest in her husband’s property), any property, real or
personal, &c.

The will is copied into the record, but need not be into this opinion.

The Court sustained a demurrer to these answers, evidently on the ground that
they were regarded as contradicting the instrument sued on, which particularly set
out the considerations upon which it was executed. But the instrument is latently
ambiguous on this point.

The case turned below, and must turn here, upon the question whether the
instrument sued on does express a consideration sufficient to give it legal obligation,
as against Zacharias Schnell. It specifies three distinct considerations for his promise
to pay $600:

1. A promise, on the part of the plaintiffs, to pay him one cent.

2. The love and affection he bore his deceased wife, and the fact that she had
done her part, as his wife, in the acquisition of property.

3. The fact that she had expressed her desire, in the form of an inoperative will,
that the persons named therein should have the sums of money specified.

The consideration of one cent will not support the promise of Schnell. It is true,
that as a general proposition, inadequacy of consideration will not vitiate an
agreement. Baker v. Roberts, 14 Ind. 457 (1860). But this doctrine does not apply to
a mere exchange of sums of money, of coin, whose value is exactly fixed, but to the
exchange of something of, in itself, indeterminate value, for money, or, perhaps, for
some other thing of indeterminate value. In this case, had the one cent mentioned,
been some particular one cent, a family piece, or ancient, remarkable coin, possessing
an indeterminate value, extrinsic from its simple money value, a different view might
be taken. As it is, the mere promise to pay six hundred dollars for one cent, even had
the portion of that cent due from the plaintiff been tendered, is an unconscionable
contract, void, at first blush, upon its face, if it be regarded as an earnest one.
Hardesty v. Smith, 3 Ind. 39 (1851). The consideration of one cent is, plainly, in this
case, merely nominal, and intended to be so. As the will and testament of Schnell’s
wife imposed no legal obligation upon him to discharge her bequests out of his
property, and as she had none of her own, his promise to discharge them was not
legally binding upon him, on that ground. A moral consideration, only, will not
support a promise.

And for the same reason, a valid consideration for his promise can not be found
in the fact of a compromise of a disputed claim; for where such claim is legally
groundless, a promise upon a compromise of it, or of a suit upon it, is not legally
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binding. Spahr v. Hollingshead, 8 Blackf. 415 (Ind. 1847). There was no mistake of
law or fact in this case, as the agreement admits the will inoperative and void. The
promise was simply one to make a gift. The past services of his wife, and the love and
affection he had borne her, are objectionable as legal considerations for Schnell’s
promise, on two grounds: (1) They are past considerations. (2) The fact that Schnell
loved his wife, and that she had been industrious, constituted no consideration for his
promise to pay J. B. Nell, and the Lorenzes, a sum of money. Whether, if his wife, in
her lifetime, had made a bargain with Schnell, that, in consideration of his promising
to pay, after her death, to the persons named, a sum of money, she would be
industrious, and worthy of his affection, such a promise would have been valid and
consistent with public policy, we need not decide.

Nor is the fact that Schnell now venerates the memory of his deceased wife, a
legal consideration for a promise to pay any third person money.

The instrument sued on, interpreted in the light of the facts alleged in the
second paragraph of the answer, will not support an action. The demurrer to the
answer should have been overruled. See Stevenson v. Druley, 4 Ind. 519 (1853).

Review Question 3. Schnell appears to have—acting of his own free will—
intended to legally bind himself to pay money to Nell and the Lorenzes. Why should
the law not compel him to perform? Should a general policy preference for freedom of
contract apply in this situation? If we are going to enforce some promises as contracts,
then why not enforce this one?

Review Question 4. The agreement signed by Schnell recites several different
things that might amount to consideration. Make a list of the various items and try
to see why they do not amount to “consideration.”

HAMER v. SIDWAY
Court of Appeals of New York
79 Sickels 538, 124 N.Y. 538, 27 N.E. 256 (1891)

APPEAL from order of the General Term of the Supreme Court in the fourth
judicial department, made July 1, 1890, which reversed a judgment in favor of
plaintiff entered upon a decision of the court on trial at Special Term and granted a
new trial.
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This action was brought upon an alleged contract.

The plaintiff presented a claim to the executor of William E. Story, Sr., for
$5,000 and interest from the 6th day of February, 1875. She acquired it through
several mesne assignments from William E. Story, 2d. The claim being rejected by
the executor, this action was brought.

It appears that William E. Story, Sr., was the uncle of William E. Story, 2d;
that at the celebration of the golden wedding of Samuel Story and wife, father and
mother of William E. Story, Sr., on the 20th day of March, 1869, in the presence of
the family and invited guests he promised his nephew that if he would refrain from
drinking, using tobacco, swearing and playing cards or billiards for money until he
became twenty-one years of age he would pay him a sum of $5,000. The nephew
assented thereto and fully performed the conditions inducing the promise. When the
nephew arrived at the age of twenty-one years and on the 31st day of January, 1875,
he wrote to his uncle informing him that he had performed his part of the agreement
and had thereby become entitled to the sum of $5,000.

The uncle received the letter and a few days later and on the sixth of February,
he wrote and mailed to his nephew the following letter:

BUFFALO, Feb. 6, 1875.
W. E. STORY, Jr.:

DEAR NEPHEW—Your letter of the 31st ult. came to hand all right,
saying that you had lived up to the promise made to me several years
ago. I have no doubt but you have, for which you shall have five thousand
dollars as I promised you. I had the money in the bank the day you was
21 years old that I intend for you, and you shall have the money certain.
Now, Willie I do not intend to interfere with this money in any way till
I think you are capable of taking care of it and the sooner that time
comes the better it will please me. I would hate very much to have you
start out in some adventure that you thought all right and lose this
money in one year. The first five thousand dollars that I got together
cost me a heap of hard work. You would hardly believe me when I tell
you that to obtain this I shoved a jackplane many a day, butchered three
or four years, then came to this city, and after three months’
perseverance I obtained a situation in a grocery store. I opened this store
early, closed late, slept in the fourth story of the building in a room 30
by 40 feet and not a human being in the building but myself. All this I
done to live as cheap as I could to save something. I don’t want you to
take up with this kind of fare. I was here in the cholera season ‘49 and
‘62 and the deaths averaged 80 to 125 daily and plenty of small-pox. I
wanted to go home, but Mr. Fisk, the gentleman I was working for, told
me if I left then, after it got healthy he probably would not want me. I
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stayed. All the money I have saved I know just how I got it. It did not
come to me in any mysterious way, and the reason I speak of this is that
money got in this way stops longer with a fellow that gets it with hard
knocks than it does when he finds it. Willie, you are 21 and you have
many a thing to learn yet. This money you have earned much easier
than I did besides acquiring good habits at the same time and you are
quite welcome to the money; hope you will make good use of it. I was ten
long years getting this together after I was your age.

Truly Yours,
W. E. STORY.
P. S. You can consider this money on interest.

The nephew received the letter and thereafter consented that the money should
remain with his uncle in accordance with the terms and conditions of the letters. The
uncle died on the 29th day of January, 1887, without having paid over to his nephew
any portion of the said $5,000 and interest.

PARKER, J.: The question which provoked the most discussion by counsel on
this appeal, and which lies at the foundation of plaintiff’'s asserted right of recovery,
is whether by virtue of a contract defendant’s testator William E. Story became
indebted to his nephew William E. Story, 2d, on his twenty-first birthday in the sum
of five thousand dollars. The trial court found as a fact that “on the 20th day of March,
1869, William E. Story agreed to and with William E. Story, 2d, that if he would
refrain from drinking liquor, using tobacco, swearing, and playing cards or billiards
for money until he should become 21 years of age then he, the said William E. Story,
would at that time pay him, the said William E. Story, 2d, the sum of $5,000 for such
refraining, to which the said William E. Story, 2d, agreed,” and that he “in all things
fully performed his part of said agreement.”

The defendant contends that the contract was without consideration to support
it, and, therefore, invalid. He asserts that the promisee by refraining from the use of
liquor and tobacco was not harmed but benefitted; that which he did was best for him
to do independently of his uncle’s promise, and insists that it follows that unless the
promisor was benefitted, the contract was without consideration. A contention, which
if well founded, would seem to leave open for controversy in many cases whether that
which the promisee did or omitted to do was, in fact, of such benefit to him as to leave
no consideration to support the enforcement of the promisor’s agreement. Such a rule
could not be tolerated, and is without foundation in the law. The Exchequer Chamber,
in 1875, defined consideration as follows: “A valuable consideration in the sense of
the law may consist either in some right, interest, profit or benefit accruing to the one
party, or some forbearance, detriment, loss or responsibility given, suffered or
undertaken by the other.” Courts “will not ask whether the thing which forms the
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consideration does in fact benefit the promisee or a third party, or is of any
substantial value to anyone. It is enough that something is promised, done, forborne
or suffered by the party to whom the promise is made as consideration for the promise
made to him.” WILLIAM R. ANSON, PRINCIPLES OF THE ENGLISH LAW OF CONTRACT 63
(1884).

“In general a waiver of any legal right at the request of another party is a
sufficient consideration for a promise.” THEOPHILUS PARSONS, THE LAW OF CONTRACTS
444 (7th ed. 1883).

“Any damage, or suspension, or forbearance of a right will be sufficient to
sustain a promise.” 2 JAMES KENT, COMMENTARIES ON AMERICAN LAW 465 (12th ed.
1873).

Pollock, in his work on contracts, page 166, after citing the definition given by
the Exchequer Chamber already quoted, “The second branch of this judicial
description is really the most important one. Consideration means not so much that
one party is profiting as that the other abandons some legal right in the present or
limits his legal freedom of action in the future as an inducement for the promise of
the first.” FREDERICK POLLOCK, THE PRINCIPLES OF CONTRACT 166 (1876).

Now, applying this rule to the facts before us, the promisee used tobacco,
occasionally drank liquor, and he had a legal right to do so. That right he abandoned
for a period of years upon the strength of the promise of the testator that for such
forbearance he would give him $5,000. We need not speculate on the effort which may
have been required to give up the use of those stimulants. It is sufficient that he
restricted his lawful freedom of action within certain prescribed limits upon the faith
of his uncle’s agreement, and now having fully performed the conditions imposed, it
1s of no moment whether such performance actually proved a benefit to the promisor,
and the court will not inquire into it, but were it a proper subject of inquiry, we see
nothing in this record that would permit a determination that the uncle was not
benefitted in a legal sense. Few cases have been found which may be said to be
precisely in point, but such as have been support the position we have taken.

In Shadwell v. Shadwell, 143 Eng. Rep. 62 (C.P. 1860), an uncle wrote to his
nephew as follows:

MY DEAR LANCEY—I am so glad to hear of your intended marriage
with Ellen Nicholl, and as I promised to assist you at starting, I am
happy to tell you that I will pay to you 150 pounds yearly during my life
and until your annual income derived from your profession of a chancery
barrister shall amount to 600 guineas, of which your own admission will
be the only evidence that I shall require.
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Your affectionate uncle,
CHARLES SHADWELL.
It was held that the promise was binding and made upon good consideration.

In Lakota v. Newton, an unreported case in the Superior Court of Worcester,
Mass., the complaint averred defendant’s promise that “if you (meaning plaintiff) will
leave off drinking for a year I will give you $100,” plaintiff's assent thereto,
performance of the condition by him, and demanded judgment therefor. Defendant
demurred on the ground, among others, that the plaintiff’s declaration did not allege
a valid and sufficient consideration for the agreement of the defendant. The demurrer
was overruled.

In Talbott v. Stemmons’ Executor, 12 S.W. 297 (Ky. Ct. App. 1889), the step-
grandmother of the plaintiff made with him the following agreement: “I do promise
and bind myself to give my grandson, Albert R. Talbott, $500 at my death, if he will
never take another chew of tobacco or smoke another cigar during my life from this
date up to my death, and if he breaks this pledge he is to refund double the amount
to his mother.” The executor of Mrs. Stemmons demurred to the complaint on the
ground that the agreement was not based on a sufficient consideration. The demurrer
was sustained and an appeal taken therefrom to the Court of Appeals, where the
decision of the court below was reversed. In the opinion of the court it is said that “the
right to use and enjoy the use of tobacco was a right that belonged to the plaintiff and
not forbidden by law. The abandonment of its use may have saved him money or
contributed to his health, nevertheless, the surrender of that right caused the
promise, and having the right to contract with reference to the subject-matter, the
abandonment of the use was a sufficient consideration to uphold the promise.”

Abstinence from the use of intoxicating liquors was held to furnish a good
consideration for a promissory note in Lindell v. Rokes, 60 Mo. 249 (1870).

The order appealed from should be reversed and the judgment of the Special
Term affirmed, with costs payable out of the estate.
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Review Question 5. The promisors in Schnell v. Nell and in Hamer v. Sidway
both appear to have made sincere promises that were motivated by affection and
family ties. Which facts in Hamer were legally relevant in enabling the promisee4 to
win while the promisees in Schnell lost?

WEAVERTOWN TRANSPORT LEASING, INC. v. MORAN
Superior Court of Pennsylvania
834 A.2d 1169 (Pa. Super. Ct. 2003)

JOHNSON, J.

In July of 2000, Appellant-Defendant Daniel Moran, a certified public
accountant, accepted employment as controller for Appellee-Plaintiff Weavertown
Transport Leasing, Inc. That summer, the Pittsburgh Steelers National Football
League franchise prepared to relocate from Three Rivers Stadium to its new home,
Heinz Field. Moran, a long-time season ticket-holder to Steelers’ home games at
Three Rivers Stadium, was offered four season tickets to Heinz Field comparable to
his seats at Three Rivers Stadium as well as the opportunity to secure additional
seats. Moran paid $11,000 for thirty-year licenses to the four seats that corresponded
to his former seats. He also agreed to purchase seven-year licenses to four Club-Level
seats, which cost $3,840. The purchase agreements precluded Moran from selling or
transferring his licenses to another party for at least one year after purchase, but
allowed for transfer thereafter.

While these transactions took place, Moran began employment as
Weavertown’s controller. Soon after his arrival, he learned through Weavertown’s
President, Dawn Fuchs-Heiser, that the Company sought full ownership of season
tickets to Heinz Field to entertain its clients. These tickets would augment the
Company’s season tickets to see the Pittsburgh Penguins at Mellon Arena and the
Pittsburgh Pirates at PNC Park. In prior years, the Company had purchased tickets
to many Steelers home games on a per-game basis from another holder of season
tickets. For the 2001/2002 season, Fuchs-Heiser agreed to buy them from Moran.

The parties dispute the nature of the agreement Moran and Fuchs-Heiser
reached on behalf of Weavertown. The trial court, however, found unequivocally that
Moran “offered to sell both the seat license fee to [Weavertown] and the accompanying

4[Actually, plaintiff Louisa Hamer was not the original promise, but rather was the eventual
assignee of the rights of William E. Story II. As such, Hamer “stood in the shoes” of the younger Story
and had the ability to assert his rights against Franklin Sidway, who was the executor of the estate of
the elder William E. Story. Toward the end of this book, we will cover the concept of assignment in
more detail. — Eds.]
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season tickets for the Steelers to [Weavertown] and to transfer the seat license from
his name to that of [Weavertown] when the Steelers would permit [Moran] to do so.”
To that end, Weavertown wrote checks totaling $3,840 to the Stadium Building Fund
(SBF) for the license fees corresponding to four Club Level seats, and then wrote a
check for $5,804 to the Steelers for the face value of the 2001/2002 season tickets.
These checks were delivered to Moran, who in turn sent them to the appropriate
bodies. When he received the tickets he gave them to the Company. When the Steelers
earned a playoff berth at the end of the 2001/2002 season, Weavertown purchased
seats for those games for $1,283—again by giving a check to Moran who delivered it
to the appropriate Steelers office.

On May 11, 2001, before the Steelers began their first season at Heinz Field,
Moran resigned his position with Weavertown. He nonetheless in no way interfered
with Weavertown’s usage of the seats in dispute throughout that season and during
the playoffs. After the 2001/2002 NFL playoffs, in the spring of 2002, Fuchs-Heiser
asked Moran when he would be able to transfer the licenses to Weavertown. Moran
denied that he had ever intended to transfer the licenses. He did, however, tender a
check to Weavertown equal to six-sevenths of the seat license fee Weavertown had
furnished to the SBF—ostensibly to offset, on a pro rata basis, the license fees for the
six years remaining on the licenses. Weavertown rejected the offer and initiated this
action.

The trial court rejected Moran’s argument that the asserted oral contract failed
for want of consideration. It counted Weavertown’s payments to SBF and the Steelers
as payments to third parties constituting consideration. Thus, the court found that
an oral contract existed between Weavertown and Moran. The court ordered specific
performance, directing Moran to transfer the seat licenses and any outstanding
Steelers tickets purchased under those licenses. From this order, Moran appeals.

Our standard of review requires us to determine, based on all the evidence,
whether the trial court properly applied contract principles. We will not usurp the
trial court’s fact-finding function, and will intercede only where the trial court
committed an error of law or an abuse of discretion.

A contract is formed when the parties to it (1) reach a mutual understanding,
(2) exchange consideration, and (3) delineate the terms of their bargain with sufficient
clarity. Consideration consists of a benefit to the promisor or a detriment to the
promisee.

It is not enough, however, that the promisee has suffered a legal
detriment at the request of the promisor. The detriment incurred must
be the ‘quid pro quo’ or the ‘price’ of the promise, and the inducement for
which it was made. If the promisor merely intends to make a gift to the
promisee upon the performance of a condition, the promise is gratuitous
and the satisfaction of the condition is not consideration for a contract.
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The distinction between such a conditional gift and a contract is well
1llustrated in 1 SAMUEL WILLISTON, LAW OF CONTRACTS § 112 (rev. ed.
1936), where it is said: “If a benevolent man says to a tramp, ‘if you go
around the corner to the clothing shop there, you may purchase an
overcoat on my credit,” no reasonable person would understand that the
short walk was requested as the consideration for the promise, but that
in the event of the tramp going to the shop the promisor would make
him a gift.”

Stelmack v. Glen Alden Coal Co., 14 A.2d 127, 128-29 (Pa. 1940).

Moran contends that he received no consideration for the season tickets and
seat licenses due to Weavertown’s lack of obligation to the Steelers. Instead, he
argues that his arrangement with Weavertown was gratuitous, conditioned on
Weavertown’s standing in his place by paying the amounts due the Steelers and SBF
for the seats in question. He effectively illustrates his point by observing that, “if the
season tickets, for some reason, were no longer valuable, and Weavertown didn’t want
them anymore, it is Moran who is obligated to the Pittsburgh Steelers, not
Weavertown.”

Weavertown has more in common with Williston’s “tramp” than it does with a
promisee obliged to a third-party: Weavertown’s payments directly to SBF and the
Steelers set up Moran’s conditional gift granting Weavertown access to four Club
Level seats at Heinz Field; SBF and the Steelers were incidental beneficiaries, the
benefit to whom cannot be consideration. That Moran arranged it so that Weavertown
bore the initial burden of paying the seat licenses does not change the general
character of the transaction, as demonstrated by Moran’s unsolicited pre-litigation
offer to repay sixth-sevenths of the license fees to Weavertown. Thus, we find no
consideration in the arrangement between Moran and Weavertown.

The trial court erred in finding adequate consideration to support an oral
contract in the gratuitous arrangement between Moran and Weavertown. Thus, we
must reverse the trial court’s order. We recognize, however, that Moran should not
receive the benefit of the remaining years on the seat licenses in question without
reimbursing Weavertown as the trial court deems appropriate. Thus, we remand for
further proceedings consistent with this Opinion.

Review Question 6. Williston’s “tramp” hypothetical is often seen as a simple
case of charity: of promising a gift but then reneging on the promise. The interactions
between Moran and Weavertown seem much more complex than that. Was Moran

5 [By a “tramp,” Professor Williston is referring—in arguably unkind 1930s language—to a
homeless man or transient otherwise living on the city streets. — Eds.]
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acting charitably? Was he intending some sort of gift to his employer? The trial court
found a “contract,” which presumes that it found consideration. What arguable
consideration could there have been in the agreement to support the trial court’s
position? Re-consider section 71 of the Restatement (Second) of Contracts while
answering this question.

Problems
Problem 7.1

Antillico’s husband died and left her with several children, little money, and a
failing farm. Her brother-in-law, Isaac, heard of her troubles and sent the following
letter:

Dear sister Antillico — Much to my mortification, I heard, that brother
Henry was dead, and one of his children. I know that your situation is
one of grief, and difficulty. You had a bad chance before, but a great deal
worse now. I should like to come and see you, but cannot with
convenience at present. I do not know whether you have a purchase
option on the place you live on, or not. If you had, I would advise you to
exercise it and sell the land and quit the country, as I understand it is
very unhealthy, and I know society is very bad. If you will come down
and see me, I will let you have a place to raise your family, and I have
more open land than I can tend; and on the account of your situation,
and that of your family, I feel like I want you and the children to do well.

Antillico promptly packed up and move down to Isaac’s place. She stayed there for
two years, cultivating the land. Isaac thereupon kicked her off the property. She sued,
claiming breach of contract. Isaac argued that there was no consideration for his
promise. What result?

Problem 7.2

Fritz is a well-to-do man who owns a cat. The cat, Fluffy, is his constant
companion and his pride and joy. Vincent is an itinerant artist who paints pictures of
pets. Vincent and Fritz agree that Vincent will paint a picture of Fluffy for $1,000,
provided that Fritz thinks it’s a good likeness. If Fritz does not think the painting a
good likeness, he will owe Vincent nothing. Vincent has Fritz sign a brief form
recording the transaction. Vincent never gets around to painting Fluffy.

Shortly after his talk with Fritz, Vincent is discovered by a prominent SoHo
gallery, which wants to do a solo exhibition of his cat paintings. Suddenly Vincent’s
paintings skyrocket in price. After the gallery show, the price of Vincent’s cat
paintings has risen to $250,000. Fritz demands that Vincent paint Fluffy, as agreed.
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Vincent refuses. Fritz eventually sues Vincent, claiming that Vincent breached their
contract by never painting Fluffy. Assume that if Vincent had painted Fluffy, the
painting would be worth about $250,000. Vincent defends on the ground that there
never was a contract because Fritz’s promise was illusory.

Who should prevail, Vincent or Fritz? Why?

Problem 7.3

Michael and Hildegard were married and lived in California. A few years after
the marriage, Michael began having heart problems and he was admitted to the
hospital several times. He became terrified that he would have to be put in a nursing
home. He orally promised Hildegard that if she would “care for [him] in his home, for
the duration of his illness,” he would leave to her a substantial amount of property
that she would not ordinarily be entitled to inherit on his death. She cared for him,
but he never changed his will, and the property went to his daughter by his first
marriage. Upon his death, she sued the estate to get the property. The estate argued
that there was no consideration for her promise, because under California law
spouses owe each other duties of support and care that cannot be disclaimed. Was
there consideration for Michael’s promise? Why or why not?

Problem 7.4

(a) Jules owns a men’s clothing store in New York. One bitterly cold day, while
coming out of his bank, he sees a homeless man walking without a coat. He tells the
man, “Look, if you come by my shop this afternoon, I have a coat that I will give you.”
That afternoon, the man walks the three blocks to Jules’s shop. Is Jules bound to give
him the coat, or can he change his mind without legal consequences?

(b) Same facts, except that the homeless man is sitting on a heating grate
outside of Jules’s expensive haberdashery, causing customers to walk past without
going inside. Jules tells the man, “If you will go somewhere else for the day, I will
give you a coat when you come back at seven when the store closes.” The man leaves
and goes to another grate three blocks away. Is Jules bound to give him the coat if he
returns to the shop at seven?
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Unit 8: Special Issues with Consideration

CONSIDERATION

Part Two

FOCUS OF THIS UNIT

Some promises are relatively trivial, such as promising to pay back a dollar
you borrowed to get a can of soda. Some promises are extraordinarily solemn and
important, like a promise to deliver the last letter home for a dying soldier. But
enforceability, as we have seen, does not depend on the importance of the promise,
but on whether it is supported by consideration—whether there is, in the language of
the Restatement (Second) of Contracts, a “bargained-for exchange.”

Modifications? Recall the preexisting duty rule from the last unit. We talked
about duties arising under law, but duties can also arise under contracts. Suppose
you have a contract to paint your neighbor’s house $5,000, but you now refuse to do
so unless the neighbor promises to pay an extra $500. As you have a contractual
obligation to paint the house $5,000, there is no consideration for the extra $500. As
you will see from the following materials, however, it may not be quite that simple.

Benefits Already Received? The preexisting duty rule, as we saw, was based
on the idea that you can’t bargain for something you're already entitled to. But what
about bargaining for something you've already received? You might think that after
the cases in the previous unit, the answer would be easy—if you’ve already received
something, you are almost by definition not bargaining to get it. An important and
oft-cited English case, Hunt v. Bate, 73 Eng. Rep. 605 (C.P. 1568), made it clear that
a subsequent promise to pay for something already received was not enforceable as a
contract. A gift followed by a return gift does not make a “bargained-for exchange.”
Yet the doctrine was never quite that clear. In a series of cases, nearly all involving
debtors who had promised to repay loans after the loans had been discharged in
bankruptcy or barred by the statute of limitations,! courts held that if the prior
benefit was money received, the subsequent promise was enforceable without new

1[You are probably familiar with this concept, but statutes of limitations are rules that require
lawsuits to be brought within a particular period of time. Thus, in a particular state a contract claim
might have to be brought within four years of the breach; if you wait longer than that to file suit, the
claim is barred.—Eds.]
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consideration. The reasoning generally was that a debtor was always morally
obligated to pay back the money, even if the debt was unenforceable, and so that debt
acted as consideration.

Moral Obligation? But there obviously are “moral” obligations beyond just
repaying debts. In Style v. Smith,2 another sixteenth century case decided only a few
years after Hunt v. Bate, the court raised a hypothetical:

If a physician, who is my friend, hearing that my son is sick, goeth to
him in my absence and helps and recovers him, and I being informed
thereof promise him in consideration . . . to give him £20 an action will
lie for the money.

In other words, said the court, the father must pay even though the promise came
after service was performed. But many cases went the other way, including the
influential Eastwood v. Kenyon, 11 Ad & E 438; 113 ER 482 (Q.B. 1840). Professor
Brian Simpson concluded the English rules relating to moral consideration were
“easier to state than to explain.” As you can see from the following cases, these
English rules—in all their confusion—were imported largely intact into American
law.

As you work through the problems and the readings, try to articulate whether
liability is based on the idea of the promise or the idea of some kind of exchange.
Consider sections 86 and 89 of the Restatement (Second) of Contracts in connection
with the materials that follow.

2 [There is no citation and no formal report of Style v. Smith still in existence, although the
language was referred to and relied upon in later decisions. The quote here is taken from A. W. BRIAN
SIMPSON, A HISTORY OF THE LAW OF CONTRACT: THE RISE OF ASSUMPSIT 456 (1975). — Eds.]
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Cases and Materials

ALASKA PACKERS’ ASSOCIATION v. DOMENICO
Circuit Court of Appeals, Ninth Circuit
117 F. 99 (1902)

ROSS, Circuit Judge.

The libel? in this case was based upon a contract alleged to have been entered
into between the libellants and the appellant corporation on the 22d day of May, 1900,
at Pyramid Harbor, Alaska.

The evidence shows without conflict that on March 26, 1900, at the city and
county of San Francisco, the libellants entered into a written contract with the
appellant, whereby they agreed to go from San Francisco to Pyramid Harbor, Alaska,
and return, on board such vessel as might be designated by the appellant, and to work
for the appellant during the fishing season of 1900, at Pyramid Harbor, as sailors and
fishermen, agreeing to do “regular ship’s duty, both up and down, discharging and
loading; and to do any other work whatsoever when requested to do so by the captain
or agent of the Alaska Packers’ Association.” By the terms of this agreement, the
appellant was to pay each of the libellants $50 for the season, and two cents for each
red salmon in the catching of which he took part.

On the 15th day of April, 1900, 21 of the libellants signed shipping articles by
which they shipped as seamen on the Two Brothers, a vessel chartered by the
appellant for the voyage between San Francisco and Pyramid Harbor, and also bound
themselves to perform the same work for the appellant provided for by the previous
contract of March 26th; the appellant agreeing to pay them therefor the sum of $60
for the season, and two cents each for each red salmon in the catching of which they
should respectively take part. Under these contracts, the libellants sailed on board
the Two Brothers for Pyramid Harbor, where the appellant had about $150,000
invested in a salmon cannery.

The libellants arrived there early in April of the year mentioned, and began to
unload the vessel and fit up the cannery. A few days thereafter, to wit, May 19th,

3 [This case involves contracts for seamen, and it therefore is brought under admiralty
jurisdiction in the federal courts. Federal district courts have exclusive jurisdiction under 28 U.S.C.
§ 1333 over “[a]ny civil case of admiralty or maritime jurisdiction.” Traditionally, an admiralty
proceeding was begun by filing a “libel,” which the equivalent of a “complaint” or “petition” in standard
civil litigation. The person filing the action—the plaintiff—was called the “libellant.” This case has
nothing to do with the tort of libel, and you will confuse about ninety-out-of-a-hundred lawyers if you
unwisely say that you are reading a “libel case.” Just call Alaska Packers an “admiralty case,” and
everyone will be happy. — Eds.]
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they stopped work in a body, and demanded of the company’s superintendent there
in charge $100 [each] for services in operating the vessel to and from Pyramid Harbor,
instead of the sums stipulated for in and by the contracts; stating that unless they
were paid this additional wage they would stop work entirely, and return to San
Francisco. The evidence showed, and the court below found, that it was impossible
for the appellant to get other men to take the places of the libellants, the place being
remote, the season short and just opening; so that, after endeavoring for several days
without success to induce the libellants to proceed with their work in accordance with
their contracts, the company’s superintendent, on the 22d day of May, so far yielded
to their demands as to instruct his clerk to copy the contracts executed in San
Francisco, including the words “Alaska Packers’ Association” at the end, substituting,
for the $50 and $60 payments, respectively, of those contracts, the sum of $100, which
document, so prepared, was signed by the libellants before a shipping commissioner
whom they had requested to be brought from Northeast Point.

Upon the return of the libellants to San Francisco at the close of the fishing
season, they demanded pay in accordance with the terms of the alleged contract of
May 22d, when the company denied its validity, and refused to pay other than as
provided for by the contracts of March 26th and April 5th, respectively.

On the trial in the court below, the libellants undertook to show that the fishing
nets provided by the respondent were defective, and that it was on that account that
they demanded increased wages. On that point, the evidence was substantially
conflicting, and the finding of the court was against the libelants, the court saying:

The contention of libellants that the nets provided them were
rotten and unserviceable is not sustained by the evidence. The
defendant’s interest required that libellants should be provided with
every facility necessary to their success as fishermen, for on such success
depended the profits defendant would be able to realize that season from
its packing plant, and the large capital invested therein. In view of this
self-evident fact, it is highly improbable that the defendant gave
libellants rotten and unserviceable nets with which to fish. It follows
from this finding that libellants were not justified in refusing
performance of their original contract.

The evidence being sharply conflicting in respect to these facts, the conclusions
of the court, who heard and saw the witnesses, will not be disturbed.

The real questions in the case as brought here are questions of law, and, in the
view that we take of the case, it will be necessary to consider but one of those.
Assuming that the appellant’s superintendent at Pyramid Harbor was authorized to
make the alleged contract of May 22d, and that he executed it on behalf of the
appellant, was it supported by a sufficient consideration?
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From the foregoing statement of the case, it will have been seen that the
libellants agreed in writing, for certain stated compensation, to render their services
to the appellant in remote waters where the season for conducting fishing operations
1s extremely short, and in which enterprise the appellant had a large amount of
money invested; and, after having entered upon the discharge of their contract, and
at a time when it was impossible for the appellant to secure other men in their places,
the libellants, without any valid cause, absolutely refused to continue the services
they were under contract to perform unless the appellant would consent to pay them
more money. Consent to such a demand, under such circumstances, if given, was, in
our opinion, without consideration, for the reason that it was based solely upon the
libellants’ agreement to render the exact services, and none other, that they were
already under contract to render. The case shows that they willfully and arbitrarily
broke that obligation. As a matter of course, they were liable to the appellant in
damages, and it is quite probable, as suggested by the court below in its opinion, that
they may have been unable to respond in damages. But we are unable to agree with
the [district court judge’s] conclusions there drawn, from these facts, in these words:

Under such circumstances, it would be strange, indeed, if the law
would not permit the defendant to waive the damages caused by the
libellants’ breach, and enter into the contract sued upon—a contract
mutually beneficial to all the parties thereto, in that it gave to the
libellants reasonable compensation for their labor, and enabled the
defendant to employ to advantage the large capital it had invested in its
canning and fishing plant.

The circumstances of the present case bring it, we think, directly within the

sound and just observations of the supreme court of Minnesota in the case of King v.
Duluth, M. & N. Ry Co., 63 N.W. 1105 (Minn. 1895):

No astute reasoning can change the plain fact that the party who
refuses to perform, and thereby coerces a promise from the other party
to the contract to pay him an increased compensation for doing that
which he is legally bound to do, takes an unjustifiable advantage of the
necessities of the other party. There can be no consideration for the
promise of the other party, and there is no warrant for inferring that the
parties have voluntarily rescinded or modified their contract. The
promise cannot be legally enforced, although the other party has
completed his contract in reliance upon it.

In Lingenfelder v. Wainwright Brewing Co., 15 S.W. 844 (Mo. 1890), the court,
in holding void a contract by which the owner of a building agreed to pay its architect
an additional sum because of his refusal to otherwise proceed with the contract, said:

It 1s urged upon us by respondents that this was a new contract.
New in what? Jungenfeld was bound by his contract to design and
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supervise this building. Under the new promise, he was not to do
anything more or anything different. What benefit was to accrue to
Wainwright? He was to receive the same service from Jungenfeld under
the new, that Jungenfeld was bound to tender under the original,
contract. What loss, trouble, or inconvenience could result to Jungenfeld
that he had not already assumed? No amount of metaphysical reasoning
can change the plain fact that Jungenfeld took advantage of
Wainwright’s necessities, and extorted the promise of five per cent. on
the refrigerator plant as the condition of his complying with his contract
already entered into. To permit plaintiff to recover under such
circumstances would be to offer a premium upon bad faith, and invite
men to violate their most sacred contracts that they may profit by their
own wrong.

It is true that as eminent a jurist as Judge Cooley, in Goebel v.
Linn, 11 N.W. 284 (Mich. 1884), held that an ice company which had
agreed to furnish a brewery with all the ice they might need for their
business at $1.75 per ton, and afterwards declined to deliver any more
ice unless the brewery would give it $3 per ton, could recover on a
promissory note given for the increased price. Profound as is our respect
for the distinguished judge who delivered the opinion, we are still of the
opinion that his decision is not in accord with the almost universally
accepted doctrine, and is not convincing; and certainly so much of the
opinion as holds that the payment, by a debtor, of a part of his debt then
due, would constitute a defense to a suit for the remainder, 1s not the
law of this state, nor, do we think, of any other where the common law
prevails.

What we hold is that, when a party merely does what he has
already obligated himself to do, he cannot demand an additional
compensation therefor; and although, by taking advantage of the
necessities of his adversary, he obtains a promise for more, the law will
regard it as nudum pactum, and will not lend its process to aid in the
wrong.

It results from the views above expressed that the judgment must be reversed,
and the cause remanded, with directions to the court below to enter judgment for the
respondent, with costs. It is so ordered.

Review Question 1. If the fishermen had known in advance how this case
would come out, what could they have done differently at the time of the dispute to
get higher pay and have it enforceable against the packing company? Assume that
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there was not enough cash on hand at Pyramid Harbor to pay them in advance. Do
they have any other viable legal options?

Review Question 2. In her article, A Fish Story, 2000 Utah L. Rev. 185,
Professor Deborah Threedy researched the history of the Alaska Packers case. She
concludes that the company did deliberately provide faulty nets, because while they
needed the fishermen to work the ship to Pyramid Harbor and back, they could buy
the salmon from local Alaska natives for less than they had agreed to pay the
fishermen. Thus, the more fish caught by the fishermen, the less money the cannery
made. If Professor Threedy’s conclusion is true—and, more importantly, was found
by the court to be true—would those facts make a difference in the court’s
consideration analysis and the outcome of the case? Why or why not?

QUIGLEY v. WILSON
Court of Appeals of Iowa
474 N.W.2d 277 (Iowa Ct. App. 1991)

OXBERGER, C.J.

In 1980 Lester Quigley, Sr. sold his farm on contract to Donald and Janis
Wilson. The Wilsons made the installment payments until 1985. In 1985, the Wilsons
assigned the contract to Forrest Hatfield. Sometime prior to February 1986, Hatfield
informed the Wilsons he could no longer make the payments and returned the farm
to them. Donald Wilson then met with Quigley, Sr. to inform him they were also
unable to make the upcoming March 1, 1986 payment. After negotiations, Quigley,
Sr. and the Wilsons agreed to reduce the contract price along with some other changes
from the original contract terms. Both parties signed an agreement dated March 7,
1986, created by Quigley, Sr.’s attorney which reduced their negotiations to writing.
Quigley, Sr.’s attorney later recorded the agreement. The Wilsons made all payments
due under the 1986 agreement.

Quigley, Sr. is quite elderly and has resided in a nursing home since 1985. In
1988 Quigley, Sr. established a voluntary conservatorship appointing his two
children, Lester L. Quigley, Jr. and Veronna Kay Lovell, co-conservators for himself.

The co-conservators filed this lawsuit September 12, 1988, against the Wilsons
seeking a declaratory judgment that the Wilsons were in default of the 1980 contract.
The Wilsons filed an answer generally denying the claims and asserting the 1986
agreement modified the 1980 contract.
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The day before trial the plaintiffs filed a trial brief and motion for partial
judgment on the pleadings. They alleged the 1986 agreement was unenforceable due
to lack of consideration. The district court overruled the motion finding lack of
consideration was not a triable issue.

The case proceeded to trial. The jury found Lester Quigley, Sr. was mentally
competent when he entered into the 1986 agreement. The court then held a bench
trial on the equitable issues of fraud and undue influence. The court entered a verdict
in favor of the Wilsons, finding the 1986 agreement enforceable.

The co-conservators appeal. They contend the issue of lack of consideration
should have been submitted to the jury.

We find the case at bar establishes a modification which normally does require
consideration. See Recker v. Gustafson, 279 N.W.2d 744, 759 (Iowa 1979). In Recker
which dealt with an oral “modification” to an oral land contract, the court discussed
the Iowa law on sufficiency of consideration to support a modification or replacement
of a contract. In Recker the court quoted the Restatement (Second) of the Law of
Contracts § 89, which provides:

A promise modifying a duty under a contract not fully performed on
either side is binding

(a) if the modification is fair and equitable in view of circumstances not
anticipated by the parties when the contract was made . . ..

The Recker court also quoted from comment b, Illustration 4 of the Restatement § 89:

The reason for modification must rest in circumstances not “anticipated”
as part of the context in which the contract was made, but a frustrating
event may be unanticipated for this purpose if it was not adequately
covered, even though it was foreseen as a remote possibility. When such
a reason is present, the relative financial strength of the parties, the
formality with which the modification is made, the extent to which it is
performed or relied on and other circumstances may be relevant to show
or negate imposition or unfair surprise.

The Recker court declined to adopt the Restatement position because no
unanticipated circumstances existed in the case other than a desire for more money.
However, the court did not discount its application in appropriate circumstances in
the future.

We find the case at bar an appropriate circumstance for the adoption of the
Restatement’s position. The unanticipated circumstances were the drastic decrease
in the value of the land coupled with the seller’s concern about tax repercussions from
reacquiring the land and the fact the Wilsons had not received any income from the
farm for the previous year. Additionally, the new agreement followed negotiations
lasting over a period of time, the document was written by the seller’s attorney, the
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trial court found the reduced price was roughly the fair market value of the property
at the time the re-negotiations occurred, and the buyers had already paid $58,000
toward principal on the original contract and the balance of the new contract price
was $62,500. Additionally, we find it significant the jury found Quigley, Sr. was
competent when he entered the 1986 agreement and the trial court found no undue
influence or fraudulent misrepresentation involved in the agreement. These factors
lead us to find this is a situation where it is appropriate to find the modification fair
and equitable and does not require proof of additional consideration.

We affirm the trial court’s refusal to allow the issue of consideration to be
litigated.

Review Question 3. Quigly illustrates the Restatement’s attitude toward
modifications. What “circumstances not anticipated by the parties” would be covered,
do you think? And assuming that the parties now disagree about whether it is “fair
and equitable,” how would a court decide the issue?

MILLS v. WYMAN
Supreme Court of Massachusetts
20 Mass. (3 Pick.) 207 (1825)

This was an action of assumpsit brought to recover a compensation for the
board, nursing, &c., of Levi Wyman, son of the defendant, from the 5th to the 20th of
February, 1821. The plaintiff then lived at Hartford, in Connecticut; the defendant,
at Shrewsbury, in this county. Levi Wyman, at the time when the services were
rendered, was about 25 years of age, and had long ceased to be a member of his
father’s family. He was on his return from a voyage at sea, and being suddenly taken
sick at Hartford, and being poor and in distress, was relieved by the plaintiff in the
manner and to the extent above stated. On the 24th of February, after all the
expenses had been incurred, the defendant wrote a letter to the plaintiff, promising
to pay him such expenses. There was no consideration for this promise, except what
grew out of the relation which subsisted between Levi Wyman and the defendant,
and Howe dJ., before whom the cause was tried in the Court of Common Pleas,
thinking this not sufficient to support the action, directed a nonsuit. To this direction
the plaintiff filed exceptions.

PARKER, C. J.
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General rules of law established for the protection and security of honest and
fair-minded men, who may inconsiderately make promises without any equivalent,
will sometimes screen men of a different character from engagements which they are
bound in foro conscientioe to perform. This is a defect inherent in all human systems
of legislation. The rule that a mere verbal promise, without any consideration, cannot
be enforced by action, is universal in its application, and cannot be departed from to
suit particular cases in which a refusal to perform such a promise may be disgraceful.

The promise declared on in this case appears to have been made without any
legal consideration. The kindness and services towards the sick son of the defendant
were not bestowed at his request. The son was in no respect under the care of the
defendant. He was twenty-five years old, and had long left his father’s family. On his
return from a foreign country, he fell sick among strangers, and the plaintiff acted
the part of the good Samaritan, giving him shelter and comfort until he died. The
defendant, his father, on being informed of this event, influenced by a transient
feeling of gratitude, promises in writing to pay the plaintiff for the expenses he had
incurred. But he has determined to break this promise, and is willing to have his case
appear on record as a strong example of particular injustice sometimes necessarily
resulting from the operation of general rules.

It is said a moral obligation is a sufficient consideration to support an express
promise; and some authorities lay down the rule thus broadly; but upon examination
of the cases we are satisfied that the universality of the rule cannot be supported.

If moral obligation, in its fullest sense, is a good substratum for an express
promise, it is not easy to perceive why it is not equally good to support an implied
promise. What a man ought to do, generally he ought to be made to do, whether he
promise or refuse. But the law of society has left most of such obligations to the
interior forum, as the tribunal of conscience has been aptly called. Is there not a moral
obligation upon every son who has become affluent by means of the education and
advantages bestowed upon him by his father, to relieve that father from pecuniary
embarrassment, to promote his comfort and happiness, and even to share with him
his riches, if thereby he will be made happy? And yet such a son may, with impunity,
leave such a father in any degree of penury above that which will expose the
community in which he dwells, to the danger of being obliged to preserve him from
absolute want. Is not a wealthy father under strong moral obligation to advance the
interest of an obedient, well disposed son, to furnish him with the means of acquiring
and maintaining a becoming rank in life, to rescue him from the horrors of debt
incurred by misfortune? Yet the law will uphold him in any degree of parsimony,
short of that which would reduce his son to the necessity of seeking public charity.

Without doubt there are great interests of society which justify withholding
the coercive arm of the law from these duties of imperfect obligation, as they are
called; imperfect, not because they are less binding upon the conscience than those

152 CHAPTER III: CONSIDERATION



which are called perfect, but because the wisdom of the social law does not impose
sanctions upon them.

A deliberate promise, in writing, made freely and without any mistake, one
which may lead the party to whom it is made into contracts and expenses, cannot be
broken without a violation of moral duty. But if there was nothing paid or promised
for it, the law, perhaps wisely, leaves the execution of it to the conscience of him who
makes it. It is only when the party making the promise gains something, or he to
whom it is made loses something, that the law gives the promise validity. And in the
case of the promise of the adult to pay the debt of the infant, of the debtor discharged
by the statute of limitations or bankruptcy, the principle is preserved by looking back
to the origin of the transaction, where an equivalent is to be found. An exact
equivalent is not required by the law; for there being a consideration, the parties are
left to estimate its value: though here the courts of equity will step in to relieve from
gross inadequacy between the consideration and the promise.

A legal obligation is always a sufficient consideration to support either an
express or an implied promise; such as an infant’s debt for necessaries, or a father’s
promise to pay for the support and education of his minor children. But when the
child shall have attained to manhood, and shall have become his own agent in the
world’s business, the debts he in curs, whatever may be their nature, create no
obligation upon the father; and it seems to follow, that his promise founded upon such
a debt has no legally binding force.

The opinions of the judges had been variant for a long course of years upon this
subject, but there seems to be no case in which it was nakedly decided, that a promise
to pay the debt of a son of full age, not living with his father, though the debt were
incurred by sickness which ended in the death of the son, without a previous request
by the father proved or presumed, could be enforced by action.

It has been attempted to show a legal obligation on the part of the defendant
by virtue of our statute, which compels lineal kindred in the ascending or descending
line to support such of their poor relations as are likely to become chargeable to the
town where they have their settlement. But it is a sufficient answer to this position,
that such legal obligation does not exist except in the very cases provided for in the
statute, and never until the party charged has been adjudged to be of sufficient ability
thereto. We do not know from the report any of the facts which are necessary to create
such an obligation. Whether the deceased had a legal settlement in this
commonwealth at the time of his death, whether he was likely to become chargeable
had he lived, whether the defendant was of sufficient ability, are essential facts to be
adjudicated by the court to which is given jurisdiction on this subject. The legal
Liability does not arise until these facts have all been ascertained by judgment, after
hearing the party intended to be charged.
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For the foregoing reasons we are all of opinion that the nonsuit directed by the
Court of Common Pleas was right, and that judgment be entered thereon for costs for
the defendant.

Review Question 4. Isn’t this exactly the same situation as the hypothetical
in Style v. Smith, mentioned in the introduction to this unit? Can you distinguish the
two? Would it make a difference if the son in Style were a minor living in his father’s
home?

Review Question 5. In a later English case, Eastwood v. Kenyon, 113 Eng. Rep.
482 (K.B. 1840), Lord Chief Justice Denman suggested that enforcing gratuitous
promises was not a great idea:

The enforcement of such [gratuitous] promises by law, however
plausibly reconciled by the desire to effect all conscientious
engagements, might be attended with mischievous consequences to
society; one of which would be the frequent preference of voluntary
undertakings to claims for just debts. Suits would thereby be multiplied,
and voluntary undertakings would also be multiplied, to the prejudice
of real creditors. The temptations of executors would be much increased
by the prevalence of such a doctrine, and the faithful discharge of their
duty be rendered more difficult.

What “mischievous consequences” can you imagine arising from enforcing gratuitous
promises? Is there anything wrong with a bright-line rule that people are legally
obliged to pay whatever they have promised to pay?
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HARRINGTON v. TAYLOR
Supreme Court of North Carolina
225 N.C. 690, 36 S.E.2d 227 (1945)

PER CURIAM

The plaintiff in this case sought to recover of the defendant upon a promise
made by him under the following peculiar circumstances:

The defendant had assaulted his wife, who took refuge in plaintiff’s house. The
next day the defendant gained access to the house and began another assault upon
his wife. The defendant’s wife knocked him down with an axe, and was on the point
of cutting his head open or decapitating him while he was laying on the floor, and the
plaintiff intervened, caught the axe as it was descending, and the blow intended for
defendant fell upon her hand, mutilating it badly, but saving defendant’s life.

Subsequently, defendant orally promised to pay the plaintiff her damages; but,
after paying a small sum, failed to pay anything more. So, substantially, states the
complaint.

The defendant demurred to the complaint as not stating a cause of action, and
the demurrer was sustained. Plaintiff appealed.

The question presented is whether there was a consideration recognized by our
law as sufficient to support the promise. The Court is of the opinion that however
much the defendant should be impelled by common gratitude to alleviate the
plaintiff’s misfortune, a humanitarian act of this kind, voluntarily performed, is not
such consideration as would entitle her to recover at law.

The judgment sustaining the demurrer is
Affirmed.

Review Question 5. The facts of Harrington seem pretty straightforward.
Harrington saved Taylor’s life gratuitously, so the subsequent promise lacked
consideration. As you read the next case, consider whether it is equally
straightforward and should reach the same result.
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WEBB v. McGOWIN
Court of Appeals of Alabama
27 Ala. App. 82, 168 So. 196 (1935), aff’'d 232 Ala. 374, 168 So. 199 (1936)

BRICKEN, P.J.

A fair statement of the case presenting the questions for decision is set out in

appellant’s brief, which we adopt.

On the 3d day of August, 1925, appellant [Joe Webb] while in the employ
of the W.T. Smith Lumber Company, a corporation, and acting within the scope
of his employment, was engaged in clearing the upper floor of mill No. 2 of the
company. While so engaged he was in the act of dropping a pine block from the
upper floor of the mill to the ground below; this being the usual and ordinary
way of clearing the floor, and it being the duty of the plaintiff in the course of
his employment to so drop it. The block weighed about 75 pounds.

As appellant was in the act of dropping the block to the ground below,
he was on the edge of the upper floor of the mill. As he started to turn the block
loose so that it would drop to the ground, he saw J. Greeley McGowin, testator
of the defendants [and president of the company], on the ground below and
directly under where the block would have fallen had appellant turned it loose.
Had he turned it loose it would have struck McGowin with such force as to
have caused him serious bodily harm or death. Appellant could have remained
safely on the upper floor of the mill by turning the block loose and allowing it
to drop, but had he done this the block would have fallen on McGowin and
caused him serious injuries or death. The only safe and reasonable way to
prevent this was for appellant to hold to the block and divert its direction in
falling from the place where McGowin was standing and the only safe way to
divert it so as to prevent its coming into contact with McGowin was for
appellant to fall with it to the ground below. Appellant did this, and by holding
to the block and falling with it to the ground below, he diverted the course of
its fall in such way that McGowin was not injured. In thus preventing the
injuries to McGowin appellant himself received serious bodily injuries,
resulting in his right leg being broken, the heel of his right foot torn off and his
right arm broken. He was badly crippled for life and rendered unable to do
physical or mental labor.

On September 1, 1925, in consideration of appellant having prevented
him from sustaining death or serious bodily harm and in consideration of the
injuries appellant had received, McGowin agreed with him to care for and
maintain him for the remainder of appellant’s life at the rate of $15 [about
$800 today] every two weeks from the time he sustained his injuries to and
during the remainder of appellant’s life; it being agreed that McGowin would
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pay this sum to appellant for his maintenance. Under the agreement McGowin
paid or caused to be paid to appellant the sum so agreed on up until McGowin’s
death on January 1, 1934. After his death the payments were continued to and
including January 27, 1934, at which time they were discontinued. Thereupon
plaintiff brought suit to recover the unpaid installments accruing up to the
time of the bringing of the suit.

The material averments of the different counts of the original complaint
and the amended complaint are predicated upon the foregoing statement of
facts.

In other words, the complaint as amended averred in substance: (1) That on
August 3, 1925, appellant saved J. Greeley McGowin, appellee’s testator, from death
or grievous bodily harm; (2) that in doing so appellant sustained bodily injury
crippling him for life; (3) that in consideration of the services rendered and the
injuries received by appellant, McGowin agreed to care for him the remainder of
appellant’s life, the amount to be paid being $15 every two weeks; (4) that McGowin
complied with this agreement until he died on January 1, 1934, and the payments
were kept up to January 27, 1934, after which they were discontinued.

The action was for the unpaid installments accruing after January 27, 1934, to
the time of the suit. [The trial court sustained a demurrer to Webb’s complaint, and

Webb appealed.]

The principal grounds of demurrer to the original and amended complaint are:
(1) It states no cause of action; (2) its averments show the contract was without
consideration; (3) it fails to allege that McGowin had, at or before the services were
rendered, agreed to pay appellant for them.

The averments of the complaint show that appellant saved McGowin from
death or grievous bodily harm. This was a material benefit to him of infinitely more
value than any financial aid he could have received. Receiving this benefit, McGowin
became morally bound to compensate appellant for the services rendered.
Recognizing his moral obligation, he expressly agreed to pay appellant as alleged in
the complaint and complied with this agreement up to the time of his death; a period
of more than 8 years.

Had McGowin been accidentally poisoned and a physician, without his
knowledge or request, had administered an antidote, thus saving his life, a
subsequent promise by McGowin to pay the physician would have been valid.
Likewise, McGowin’s agreement as disclosed by the complaint to compensate
appellant for saving him from death or grievous bodily injury is valid and enforceable.

Where the promisee cares for, improves, and preserves the property of the
promisor, though done without his request, it is sufficient consideration for the
promisor’s subsequent agreement to pay for the service, because of the material
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benefit received. Pittsburg Vitrified Paving & Building Brick Co. v. Cerebus Oil Co.,
100 P. 631 (Kan. 1909); Edson v. Poppe, 124 N.W. 441 (S.D. 1910); Drake v. Bell, 55
N.Y.S. 945 (N.Y. Sup. Ct. 1899).

In Boothe v. Fitzpatrick, 36 Vt. 681 (1864), the court held that a promise by
defendant to pay for the past keeping of a bull which had escaped from defendant’s
premises and been cared for by plaintiff was valid, although there was no previous
request, because the subsequent promise obviated that objection; it being equivalent
to a previous request. On the same principle, had the promisee saved the promisor’s
life or his body from grievous harm, his subsequent promise to pay for the services
rendered would have been valid. Such service would have been far more material
than caring for his bull. Any holding that saving a man from death or grievous bodily
harm is not a material benefit sufficient to uphold a subsequent promise to pay for
the service, necessarily rests on the assumption that saving life and preservation of
the body from harm have only a sentimental value. The converse of this is true. Life
and preservation of the body have material, pecuniary values, measurable in dollars
and cents. Because of this, physicians practice their profession charging for services
rendered in saving life and curing the body of its ills, and surgeons perform
operations. The same is true as to the law of negligence, authorizing the assessment
of damages in personal injury cases based upon the extent of the injuries, earnings,
and life expectancies of those injured.

In the business of life insurance, the value of a man’s life is measured in dollars
and cents according to his expectancy, the soundness of his body, and his ability to
pay premiums. The same is true as to health and accident insurance.

It follows that if, as alleged in the complaint, appellant saved J. Greeley
McGowin from death or grievous bodily harm, and McGowin subsequently agreed to
pay him for the service rendered, it became a valid and enforceable contract.

It is well settled that a moral obligation is a sufficient consideration to support
a subsequent promise to pay where the promisor has received a material benefit,
although there was no original duty or liability resting on the promisor. Lycoming
County v. Union County, 15 Pa. 166 (1850); Ferguson v. Harris, 17 S.E. 782 (S.C.
1893); Muir v. Kane, 104 P. 153 (Wash. 1909); Hawkes v. Saunders, 98 Eng. Rep. 1091
(K.B. 1782).

In the case of State ex rel. Bayer v. Funk, 199 P. 592 (Ore. 1921), the court held
that a moral obligation is a sufficient consideration to support an executory promise
where the promisor has received an actual pecuniary or material benefit for which he
subsequently expressly promised to pay.

Some authorities hold that, for a moral obligation to support a subsequent
promise to pay, there must have existed a prior legal or equitable obligation, which
for some reason had become unenforceable, but for which the promisor was still
morally bound. This rule, however, is subject to qualification in those cases where the
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promisor, having received a material benefit from the promisee, is morally bound to
compensate him for the services rendered and in consideration of this obligation
promises to pay. In such cases the subsequent promise to pay is an affirmance or
ratification of the services rendered carrying with it the presumption that a previous
request for the service was made. McMorris v. Herndon, 18 S.C.L. (2 Bail.) 56 (1820);
Chadwick v. Knox, 31 N.H. 226 (1855); Kenan v. Holloway, 16 Ala. 53 (1849); Ross v.
Pearson, 21 Ala. 473 (1852).

The case at bar is clearly distinguishable from that class of cases where the
consideration is a mere moral obligation or conscientious duty unconnected with
receipt by promisor of benefits of a material or pecuniary nature. Park Falls State
Bank v. Fordyce, 238 N.W. 516 (Wis. 1932). Here the promisor received a material
benefit constituting a valid consideration for his promise.

Under the decisions above cited, McGowin’s express promise to pay appellant
for the services rendered was an affirmance or ratification of what appellant had done
raising the presumption that the services had been rendered at McGowin’s request.

The cases of Shaw v. Boyd, 1 Stew. & P. 83 (Ala. 1831), and Duncan v. Hall,
9 Ala. 128 (1846), are not in conflict with the principles here announced. In those
cases the lands were owned by the United States at the time the alleged
improvements were made, for which subsequent purchasers from the government
agreed to pay. These subsequent purchasers were not the owners of the lands at the
time the improvements were made. Consequently, they could not have been made for
their benefit.

The averments of the complaint show that in saving McGowin from death or
grievous bodily harm, appellant was crippled for life. This was part of the
consideration of the contract declared on. McGowin was benefitted. Appellant was
injured. Benefit to the promisor or injury to the promisee is a sufficient legal
consideration for the promisor’s agreement to pay. Fisher v. Bartlett, 8 Greenl. 122,
22 Am. Dec. 225.

From what has been said, we are of the opinion that the court below erred in
the ruling complained of; that is to say, in sustaining the demurrer, and for this error
the case is reversed and remanded.

Reversed and remanded.

Review Question 6. In affirming the court of appeals, the Alabama Supreme
Court emphasized “the distinction between a supposed moral obligation of the
promisor, based upon some refined sense of ethical duty, without material benefit to
him, and one in which such a benefit did in fact occur.” If Webb had saved the life of
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McGowin’s adult child, would that have been a “material” benefit? Or would the case
fall under Mills v. Wyman?

Review Question 7. Mrs. Harrington saved a man from being hit by an axe
wielded by an angry third party. She lost. Mr. Webb simply stopped dropping a heavy
block on a man. He won. Can you reconcile the two cases? If so, how?

Review Question 8. Suppose McGowin, when he saw Webb fall, instead said,
“Webb, you clumsy oaf, you almost hit me! Next time, be more careful—you’re getting
blood on my shoes!” Instead of promising to pay Webb, McGowin demands that he
pay to remove the stains from the leather. Does McGowin owe anything to Webb? If
not, why is it different if he just acts like a nice guy and makes a promise?

Problems
Problem 8.1

John is a student who is just about to graduate from medical school. During
medical school he has lived with his long-time girlfriend, Mary, a bookkeeper who has
paid most of his living expenses during the previous three-years. At a party to
celebrate his graduation, John stands up in front of Mary and a group of friends, and
thanks her for all of her support: “Without her financial support, I couldn’t have even
made it through, and without her emotional support I wouldn’t have been able to
succeed the way I have.” To general applause, John continues, “I know that Mary has
always dreamed about going to law school, and I want to thank her for everything
she’s done for me. So in front of you all, I promise that I will support her the way she
supported me, and I'll pay all of her expenses in law school just the way she paid
mine.” Mary starts to cry, because this was totally unexpected. Everyone hugs each
other. Mary starts thinking seriously about going to school.

Three months later, John meets Elise and leaves Mary. When Mary asks John
to keep his promise, he refuses. Is John’s promise to Mary legally enforceable?

Problem 8.2

Mona was hired to work at a hospital as an at-will employee. Several days after
she started work, she was called into the Human Resources office to do the necessary
paperwork. As part of that process, she signed a variety of documents. The documents
included the following:

I agree to the grievance and arbitration provisions set forth in the
Associates Policy Manual. I understand that I am waiving my right to a
trial, including a jury trial, in state or federal court of the class of
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disputes specifically set forth in the grievance and arbitration provisions
on pages 8-10 of the Manual.

Later that day, she was given a copy of the Manual. It provided that if an employee
claimed a violation of anti-discrimination law by the hospital,

THEN IT IS CLEARLY INTENDED AND AGREED THAT THE SOLE
AND EXCLUSIVE MEANS FOR THE RESOLUTION OF ALL
DISPUTES, ISSUES, CONTROVERSIES, CLAIMS, CAUSES OF
ACTION OR GRIEVANCES BY AN EMPLOYEE AGAINST
NEIGHBORHOOD HEALTH CLINICS SHALL BE THROUGH THE
PROCESS OF ARBITRATION AND PURSUANT TO THE INDIANA
UNIFORM ARBITRATION ACT.

The opening two paragraphs of the Manual include the following language:

[The hospital] reserves the right at any time to modify, revoke, suspend,
terminate, or change any or all terms of this Manual, plans, policies, or
procedures, in whole or in part, without having to consult or reach
agreement with anyone, at any time, with or without notice.

While [the hospital] intends to abide by the policies and procedures
described in this Manual, it does not constitute a contract nor promise
of any kind. Therefore, employees can be terminated at any time, with
or without notice, and with or without cause.

Mona was subsequently fired and sued for discrimination in federal court. The
hospital moved to dismiss the suit and refer it to arbitration. Mona argued that there
was no consideration for her agreement to the new policy because she had already
started work before she signed it. What result?

Problem 8.3

Kimmerbiind is a relatively unknown musical group, which has agreed to play
a concert at Club Now, a popular music venue, for a flat fee of $2.500. After the
contract is signed, but several weeks before the performance, Kimmerbind is
suddenly catapulted to fame with the success of a new single, “Smell the Glove,” a
cover version of an old Spinal Tap song. Kimmerbiind now has many offers to
perform at much higher prices. Kimmerbiind calls Club Now and says that it will not
perform unless the payment is increased to $10,000. Club Now at first tries to insist
on the original deal, but finally gives up and agrees to pay $10,000.

On the night of the concert, Club Now triples the cover-charge and sells out
every seat, clearing $25,000 in profit. When Kiimmerbiind asks for payment, Club
Now gives them a check for $2,500. Kiimmerbiind demands the remainder. Club Now
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refuses, saying, “We had a deal.” Kimmerbiind sues. Should the band be able to
receive the extra $7,500 in compensation? Why or why not?

Problem 8.4

The Poplars is a beautiful and historic old mansion that is very popular with
prospective brides as a site for their weddings. Peach (a rich debutante) and Mario
are going to be married, and Peach wants to have the event at The Poplars. She wants
to be married August 1.

The Poplars, however, is undergoing some remodeling, which would interfere
with the wedding. That work is supposed to be finished by July 25, just in time for
Peach’s wedding to go off without a hitch. But the contractor, Yoshi, is running a little
behind. Yoshi repeatedly asserts that the project will be by July 25, but both the
management of The Poplars and Peach are dubious.

To ensure that the remodeling will not disrupt her wedding, Peach (who has
no other connection to The Poplars except that she wants to have her wedding there)
on her own offers Yoshi a $10,000 bonus if all work is done on The Poplars by July
25, the date required by his contract with The Poplars. Spurred by this promise, Yoshi
lays on some extra help and finishes the work on time. Peach and Mario’s wedding is
held, and is a terrific success.

Peach, however, never pays the $10,000. Yoshi sues, demanding payment. Can
Yoshi recover the money from Peach?
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Unit 9: Promissory Estoppel as a Consideration
Substitute

CONSIDERATION

Part Three

FOCUS OF THIS UNIT

If you have found the requirement of consideration to be prone to occasional
injustice, you are not alone. Courts have wrestled with the issue of avoiding injustice
in some situations where parties have an enforceable contract, except for its lack of
consideration. In this unit, you will learn about one of the most important vehicles
for enforcing such agreements, the doctrine of promissory estoppel. A proper
understanding of promissory estoppel, however, requires that we begin with a brief
diversion into its origins in the broader concept of equitable estoppel. The easiest way
to do that is to tell you a story. Grab some popcorn and listen closely.

The Plight of Farmer Giles. Suppose back in the 15th century—a time when
property lines were rather hazy given the lack of a good recording system—Farmer
Giles, a prosperous freeholder, wants to dig a new well for his flocks. His land is
adjacent to that of a local magnate, Lord Blicester. Giles talks with Lord Blicester,
who tells him that the boundary line between the two properties lays along a
particular line of trees. Giles, relying on the lord’s statement, goes ahead and digs the
well on what he thinks is his side of the property line. When it is finished, however,
Lord Blicester laughs, slaps his knee, and explains that the boundary line is actually
six rods west of the tree line, so the new well is on the lord’s property. Giles is thrown
off the property and cannot use the well.

The English courts, faced with situations like this—where one party had relied
on a false statement of fact made by another—invented a doctrine to deal with the
problem. In the law-French used in English courts in those days, it was called
“estoppel.” The word comes from the Anglo-French estopper, which meant “stop up”
(as with a bottle) or “close” (as with a door). Thus, the word “estop” means, quite
literally, “shut up.”
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If You’re Not A/lowed to Prove It, Then Guess What Happens. In Farmer
Giles’s case, he might set his sheep onto Lord Blicester’s land to use the well. The
lord, in response, would try to assert that the well was on the lord’s property and thus
Giles had no right to use it. But the judges, if they believed Giles, would, in effect
(and in prettier language), tell Lord Blicester to shut up. He would simply be
forbidden to argue that the well was on his property.! The proceedings would go
something like this (translated very loosely from the law French of the period):

BLICESTER: Your honor, the well is on my land so I have a right
to exclude Giles from using it. A man’s castle is his home.

JUDGE: Well, yes, but you tricked him into digging it on your
property by lying to him, didn’t you?

BLICESTER: So what? It isn’t my fault that some of the peasants
aren’t the sharpest needles in the haystack.

JUDGE: So . .. that was a pretty bad thing you did. You're a bad
person to try and take advantage of your neighbor.

BLICESTER: “Sticks and stones will break my bones.” There’s no
law against lying to your neighbor, is there?

JUDGE: Well, no.

BLICESTER: And a man has the legal right to throw people off
his own property, doesn’t he?

JUDGE: Yes.
BLICESTER: So why aren’t we done? I obviously win.

JUDGE: Not so fast. To throw him off your land, you have to be
able to prove that it is your land, don’t you?

BLICESTER: Sure. But I can prove that easily, because here’s my
deed to the property that lays the boundaries out correctly. It’s all
straight from the Earl himself. That’s his “X” right there on the

1 [If you think it unrealistic that a royal courts in the 15th century would rule for a farmer
against a nobleman, then think again. Don’t erroneously assume that rich people all make up a single
class with similar interests. A concern of the Crown in many European countries during this period
was to cut away at the power of the nobility who had their own armies, their own personal courts, and
a nasty habit of rebelling every few decades. Increasing the power of rising freedmen and peasants as
against nobles served as a means to suppress the relative power of the nobles and reduce their financial
resources. Of course, the Crown was not nearly so enthusiastic about increasing the power of freedmen
and peasants against the Crown itself. The moral of the story is that you sometimes you need a
scorecard to tell who is doing what to whom and why.—Eds.]
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signature line, and his wax seal. I have the scriveners and the surveyors
here to testify.

JUDGE [pretends to cover ears]: La-la-la-laaa! I can’t hear you.
BLICESTER: What?

JUDGE [covers eyes]: And I can’t see your deed.

BLICESTER: What are you talking about?

JUDGE [uncovers his eyes]: I'm sorry, you have to prove the well
1s on your land, and you can’t prove it.

BLICESTER: Yes, I can. Here’s the blinking deed! It’s signed by
the blooming Earl!

JUDGE: Ah, yes. If I listened to what you said and looked at the
deed, you'd win.

BLICESTER: That’s what I'm saying!

JUDGE: So I won't.

BLICESTER: You won’t what?

JUDGE: Listen to you or look at your proof.
BLICESTER: But you have to!

JUDGE: I don’t have to do anything. I'm a judge.
BLICESTER: What?

JUDGE: [Patiently] Here, you're not a lawyer, my lord. Let me
explain. To prove that the property is on your land, you’d have to swear
that it’s your land and show me the deed. In order for me to officially
recognize your testimony and your documents, I have to enter them into
evidence before me, right?

BLICESTER: I suppose so.

JUDGE: Now, think hard. I'm the judge. Who decides whether
things are going to be admitted into evidence before me?

BLICESTER: Uh . . . you?

JUDGE: Nicely done! Me. So follow this carefully. [Illustrates
points by raising fingers one by one.] One, you will prove your case if your
testimony and evidence are admitted. But two, to prove the case you
have to get your evidence admitted. Three, I am not going to admit your
evidence because you are a bad person who lied, and you shouldn’t be
rewarded for your own evil acts. That would be inequitable. Four, since
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you have failed to place any admissible evidence before me, you haven’t
proved it’s your land. And five, since you have no right to throw anyone
off property that isn’t yours, Farmer Giles wins.

BLICESTER: That’s crazy.

JUDGE: No, that’s estoppel. When you lie and then try to take
advantage of it in a court, we judges will use our inherent equitable
powers to prevent ourselves from helping you do it. We do that by
making you shut up.

BLICESTER: But the proof is right here!

JUDGE [hammers gavel]: Shut up. Bailiff, see his lordship out.
Next case!

Equity Says You Can’t Have It Both Ways. This “equitable” power of judges
makes a good deal of sense. It’s one thing for someone to cheat another. It’s something
very different for courts to help someone use the law to cheat. Where one party has
lied and tries to take advantage of that lie, he or she will be estopped to contradict
the previous lie.

Over time, however, the doctrine of estoppel—originally called “estoppel in
pais”’ (roughly, “estoppel by your own conduct”), became broader. There began to be
categories, such as estoppel by deed, estoppel by record, and estoppel by silence, but
all of these ultimately came to be categorized, in American law, as “equitable
estoppel.” Judges began to apply the principle to situations in which the speaker did
not deliberately lie, but was merely negligent about the truth. Finally, the principle
came to be applied even in situations where the facts turned out to be untrue even
though the speaker was acting entirely in good faith. All of these forms of equitable
estoppel, however, applied only to statements of fact, not to promises.

Reliance on What? People do, however, rely on many statements that are not
facts, including opinions, predictions, and promises. When A makes a promise to B,
B might well rely on that promise. If the promise is in the form of a contract, reliance
by the promisee is reasonable due to the promise being enforceable at law. If the
promise is made by someone you trust, reliance may be reasonable based on that trust
relationship. But what if you rely on a promise from someone you hardly know, and
it is not the kind of exchange transaction we saw in our consideration cases? Will the
law enforce a promise just because you relied on it?

The answer, perhaps surprisingly, is yes—sometimes. Because the doctrine of
equitable estoppel requires a false statement of fact, judges developed a new doctrine
based on an unkept promise and called it “promissory estoppel.” Rather than basing
the enforceability of a promise on the presence of absence of consideration, promissory
estoppel is grounded in the concept of reliance.
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Promissory Estoppel Is Something, But Not Everything. After suffering
through the study of consideration and its technicalities, many law students become
overly attached to promissory estoppel, viewing it as a solution for every injustice
that occurs based on the absence of an otherwise enforceable contract. The doctrine,
however, is not that broad, and also does not necessarily replicate the remedies that
are available for enforcement of a true contract. As you read the cases and materials
in this unit, watch carefully for the specific factual scenarios in which courts are
willing to allow the use of promissory estoppel.

Read section 90 of the Restatement (Second) of Contracts before you continue
with this unit.

Cases and Materials

RICKETTS v. SCOTHORN
Supreme Court of Nebraska
57 Neb. 51, 77 N.W. 365 (1898)

SULLIVAN, J.

In the district court of Lancaster county the plaintiff Katie Scothorn recovered
judgment against the defendant Andrew D. Ricketts, as executor of the last will and
testament of John C. Ricketts, deceased. The action was based upon a promissory
note, of which the following is a copy:

May the first, 1891

I promise to pay to Katie Scothorn on demand, $ 2,000,
to be at 6 per cent per annum.

J. C. RICKETTS.

The material facts are undisputed. They are as follows: John C. Ricketts, the
maker of the note, was the grandfather of the plaintiff. Early in May—presumably
on the day the note bears date—he called on her at the store where she was working.
What transpired between them is thus described by Mr. Flodene, one of the plaintiff’s
witnesses:

A. Well the old gentleman came in there one morning about 9
o’clock—probably a little before or a little after, but early in the
morning—and he unbuttoned his vest and took out a piece of paper in
the shape of a note; that is the way it looked to me; and he says to Miss
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Scothorn, “I have fixed out something that you have not got to work any
more.” He says, “None of my grandchildren work and you don’t have to.”

Q. Where was she?

A. She took the piece of paper and kissed him; and kissed the old
gentleman and commenced to cry.

It seems Miss Scothorn immediately notified her employer of her intention to
quit work and that she did soon after abandon her occupation. The mother of the
plaintiff was a witness and testified that she had a conversation with her father, Mr.
Ricketts, shortly after the note was executed in which he informed her that he had
given the note to the plaintiff to enable her to quit work; that none of his
grandchildren worked and he did not think she ought to. For something more than a
year the plaintiff was without an occupation; but in September, 1892, with the
consent of her grandfather, and by his assistance, she secured a position as
bookkeeper with Messrs. Funke & Ogden. On June 8, 1894, Mr. Ricketts died. He had
paid one year’s interest on the note, and a short time before his death expressed regret
that he had not been able to pay the balance. In the summer or fall of 1892 he stated
to his daughter, Mrs. Scothorn, that if he could sell his farm in Ohio he would pay the
note out of the proceeds. He at no time repudiated the obligation. We quite agree with
counsel for the defendant that upon this evidence there was nothing to submit to the
jury, and that a verdict should have been directed peremptorily for one of the parties.
The testimony of Flodene and Mrs. Scothorn, taken together, conclusively establishes
the fact that the note was not given in consideration of the plaintiff pursuing, or
agreeing to pursue, any particular line of conduct. There was no promise on the part
of the plaintiff to do or refrain from doing anything. Her right to the money promised
in the note was not made to depend upon an abandonment of her employment with
Mayer Bros. and future abstention from like service. Mr. Ricketts made no condition,
requirement, or request. He exacted no quid pro quo. He gave the note as a gratuity
and looked for nothing in return. So far as the evidence discloses, it was his purpose
to place the plaintiff in a position of independence where she could work or remain
idle as she might choose. The abandonment by Miss Scothorn of her position as
bookkeeper was altogether voluntary. It was not an act done in fulfillment of any
contract obligation assumed when she accepted the note. The instrument in suit being
given without any valuable consideration, [it] was nothing more than a promise to
make a gift in the future of the sum of money therein named. Ordinarily, such
promises are not enforceable even when put in the form of a promissory note.2

2[This particular statement about promissory notes not being enforceable absent consideration
is not fully a reflection of current law. Certain holders of promissory notes, those known as “holders in
due course,” are able to enforce a promissory note (a particular form of written promise to pay money)
even if the note is not supported by consideration. See generally UNIFORM COMMERCIAL CODE § 3-305.
You can learn more about the ins and outs of promissory notes and other negotiable instruments—all
a peculiar species of contract law—in an upper level law school course sometimes known as Payment
Systems, Negotiable Instruments, or Commercial Law. — Eds.]
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Kirkpatrick v. Taylor, 43 111. 207 (1867); Johnston v. Griest, 85 Ind. 503 (1882); Fink
v. Cox, 18 Johns. 145 (N.Y. 1820).

But it has often been held that an action on a note given to a church, college,
or other like institution, upon the faith of which money has been expended or
obligations incurred, could not be successfully defended on the ground of a want of
consideration. Barnes v. Perine, 12 N.Y. 18 (1854); Philomath College v. Hartless, 6
Ore. 158 (1876); Thompson v. Mercer County, 40 Ill. 379 (1866); Irwin v. Lombard
University, 46 N.E. 63 (Ohio 1897). In this class of cases the note in suit is nearly
always spoken of as a gift or donation, but the decision is generally put on the ground
that the expenditure of money or assumption of liability by the donee, on the faith of
the promise, constitutes a valuable and sufficient consideration. It seems to us that
the true reason is the preclusion of the defendant, under the doctrine of estoppel, to
deny the consideration. Such seems to be the view of the matter taken by the supreme
court of Iowa in the case of Simpson Centenary College v. Tuttle, 33 N.W. 74 (Iowa
1887), where Rothrock, J., speaking for the court, said:

Where a note, however, is based on a promise to give for the
support of the objects referred to, it may still be open to this defense
[want of consideration], unless it shall appear that the donee has, prior
to any revocation, entered into engagements or made expenditures
based on such promise, so that he must suffer loss or injury if the note
1s not paid. This is based on the equitable principle that, after allowing
the donee to incur obligations on the faith that the note would be paid,
the donor would be estopped from pleading want of consideration.

When the [promisee] changes his position to his disadvantage, in reliance on the
promise, a right of action does arise. McClure v. Wilson, 43 I1l. 356 (1867)

Under the circumstances of this case is there an equitable estoppel which ought
to preclude the defendant from alleging that the note in controversy is lacking in one
of the essential elements of a valid contract? We think there is. An estoppel in pais is
defined to be “a right arising from acts, admissions, or conduct which have induced a
change of position in accordance with the real or apparent intention of the party
against whom they are alleged.” Mr. Pomeroy has formulated the following definition:

Equitable estoppel is the effect of the voluntary conduct of a party
whereby he is absolutely precluded, both at law and in equity, from
asserting rights which might perhaps have otherwise existed, either of
property, or contract, or of remedy, as against another person who in
good faith relied upon such conduct, and has been led thereby to change
his position for the worse, and who on his part acquires some
corresponding right either of property, of contract, or of remedy.
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2 JOHN NORTON POMEROY, JR., A TREATISE ON EQUITY JURISPRUDENCE AND EQUITABLE
REMEDIES 804 (2d ed. 1892).

According to the undisputed proof, as shown by the record before us, the
plaintiff was a working girl, holding a position in which she earned a salary of $10
per week. Her grandfather, desiring to put her in a position of independence, gave
her the note, accompanying it with the remark that his other grandchildren did not
work, and that she would not be obliged to work any longer. In effect he suggested
that she might abandon her employment and rely in the future upon the bounty
which he promised. He, doubtless, desired that she should give up her occupation,
but whether he did or not, it is entirely certain that he contemplated such action on
her part as a reasonable and probable consequence of his gift. Having intentionally
influenced the plaintiff to alter her position for the worse on the faith of the note being
paid when due, it would be grossly inequitable to permit the maker, or his executor,
to resist payment on the ground that the promise was given without consideration.
The petition charges the elements of an equitable estoppel, and the evidence
conclusively establishes them. If errors intervened at the trial they could not have
been prejudicial. A verdict for the defendant would be unwarranted. The judgment is
right and is

AFFIRMED.

Review Question 1. We have already seen that this kind of note does not
constitute a gift (because there was no delivery of the money) or a contract (because
Katie provided no consideration). So if it’s not enforceable, why exactly is it
reasonable to rely on it? Does the court really mean that a promise of a gift is
enforceable if I rely on it?

Review Question 2. Suppose Katie had a twin sister named Sadie who
received the same promise from their grandfather. Instead of giving up her job and
“working girl” social status, however, Sadie decided to keep working and put the
money from her grandfather into savings. Would Sadie be able to enforce the promise
upon which she had not actually relied? If not, why does Katie, who quit her job to
live off an inheritance, get the money while the hard-working and more cautious
Sadie does not. What social benefit, if any, is the doctrine of estoppel actually
accomplishing? Is estoppel fair? Is abstract fairness something we should care one
way or the other?
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HOFFMAN v. RED OWL STORES, INC.
Supreme Court of Wisconsin
26 Wis. 2d 683, 133 N.W.2d 267 (1965)

CURRIE, C.J.

[Joseph Hoffman owned and operated an independent bakery. He decided he
wanted to go into the larger and more complex grocery-store business. Red Owl Stores
was a grocery store company that sold franchises to operate locally-owned “Red Owl”
markets. Hoffman began negotiations with Red Owl, and was assured by Red Owl
employees that they would be able to put him in a store for an $18,000 investment.
No contract was ever signed between the parties. On Red Owl’s advice, he sold his
bakery and bought another grocery store to get experience in the business. He then
sold that store so he would be eligible for a Red Owl franchise, and he then went to
work temporarily for another bakery. At this point, negotiations bogged down over
how much money Hoffman would be required to invest in the new business.
Ultimately, no contract was reached because the parties could not agree on how much
Hoffman had to invest. The jury found that Red Owl had represented to Hoffman that
$18,000 would be sufficient, and that Hoffman had relied on that representation in
selling first his bakery and then his grocery store. The jury assessed damages against
Red Owl based on a theory of promissory estoppel.]

The instant appeal and cross appeal present these questions: (1) Whether this
court should recognize causes of action grounded on promissory estoppel as
exemplified by Restatement of Contracts § 907 (2) Do the facts in this case make out
a cause of action for promissory estoppel?

Section 90 provides :

A promise which the promisor should reasonably expect to induce action
or forbearance of a definite and substantial character on the part of the
promisee and which does induce such action or forbearance is binding if
injustice can be avoided only by enforcement of the promise.”

The Wisconsin Annotations to Restatement, Contracts, prepared under the direction
of the late Professor William H. Page and issued in 1933, stated:

The Wisconsin cases do not seem to be in accord with this section of the
Restatement. It is certain that no such proposition has ever been
announced by the Wisconsin court and it is at least doubtful if it would
be approved by the court.

Since 1933, the closest approach this court has made to adopting the rule of the
Restatement occurred in the recent case of Lazarus v. American Motors Corp., 123
N.W.2d 548 (Wis. 1963), wherein the court stated:
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We recognize that upon different facts it would be possible for a
seller of steel to have altered his position so as to effectuate the equitable
considerations inherent in sec. 90 of the Restatement.

While it was not necessary to the disposition of the Lazarus case to adopt the
promissory-estoppel rule of the Restatement, we are squarely faced in the instant
case with that issue.

Many courts of other jurisdictions have seen fit over the years to adopt the
principle of promissory estoppel, and the tendency in that direction continues. As Mr.
Justice McFaddin, speaking in behalf of the Arkansas court, well stated, the
development of the law of promissory estoppel “is an attempt by the courts to keep
remedies abreast of increased moral consciousness of honesty and fair
representations in all business dealings.” Peoples National Bank of Little Rock v.
Linebarger Construction Co., 240 S.W.2d) 12 (Ark. 1951).

Because we deem the doctrine of promissory estoppel, as stated in § 90 is one
which supplies a needed tool which courts may employ in a proper case to prevent
injustice, we endorse and adopt it.

The record here discloses a number of promises and assurances given to
Hoffman by [Red Owl employee] Lukowitz in behalf of Red Owl upon which plaintiffs
relied and acted upon to their detriment.

Foremost were the promises that for the sum of $18,000 Red Owl would
establish Hoffman in a store. After Hoffman had sold his grocery store and paid the
$1,000 on the Chilton lot, the $18,000 figure was changed to $24,100. Then in
November, 1961, Hoffman was assured that if the $24,100 figure were increased by
$2,000 the deal would go through. Hoffman was induced to sell his grocery store
fixtures and inventory in June, 1961, on the promise that he would be in his new store
by fall. In November, plaintiffs sold their bakery building on the urging of defendants
and on the assurance that this was the last step necessary to have the deal with Red
Owl go through.

We determine that there was ample evidence to sustain the answers of the jury
to the questions of the verdict with respect to the promissory representations made
by Red Owl, Hoffman’s reliance thereon in the exercise of ordinary care, and his

fulfilment of the conditions required of him by the terms of the negotiations had with
Red Owl.

We conclude that injustice would result here if plaintiffs were not granted some
relief because of the failure of defendants to keep their promises which induced
plaintiffs to act to their detriment.

Where damages are awarded in promissory estoppel instead of specifically
enforcing the promisor’s promise, they should be only such as in the opinion of the
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court are necessary to prevent injustice. Mechanical or rule-of-thumb approaches to
the damage problem should be avoided.

[The court then examines the propriety of various elements of Plaintiff’s
damages.]

By the Court.—Order affirmed.

Review Question 3. In Ricketts, Katie could fairly assume that her
grandfather would be acting with her best interests at heart and that he could
reasonably be relied upon to keep his promise. Small-businessman Hoffman, in
contrast, was dealing with another business in an arms-length negotiation where a
contract was never actually finalized. Was it really reasonable for Hoffman to rely on
a promises made by Red Owl during the parties’ negotiations? Why or why not?

Review Question 4. Suppose you are the transactional lawyer asked by Red
Owl to figure out a way to make sure that this thing never happens again—that when
Red Owl is negotiating a franchise agreement, it will not be liable until the final
agreement is signed. What would you recommend to Red Owl, especially given that
the parties in Hoffman never actually entered into a contract? To what extent can
Red Owl actually rely on the proposition that the “offeror is master of the offer”?

MAYER v. KING COLA MID-AMERICA, INC.
Court of Appeals of Missouri, Eastern District
660 S.W.2d 746 (Mo. Ct. App. 1983)

STEPHAN, J.

Plaintiff Theodore Mayer is experienced in the soft drink business, and has
worked in that business since 1956. Plaintiff was employed by Pepsi Cola
International for many years, and worked abroad setting up and managing soda
franchise operations. In 1978, he returned to the United States and eventually was
employed by Double Cola as Vice President of Marketing. After Mr. Mayer resigned
from Double Cola, in January 1980, he was contacted by Linda Leary, then secretary
and later president of defendant King Cola Mid-America, Inc. She inquired as to his
interest in a position as general manager of a new soda franchise in St. Louis. On
February 2, 1980, plaintiff met with Ms. Leary. A three-year employment contract
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was discussed with compensation to be set at $40,000 the first year and $45,000, and
$50,000 in each succeeding year, plus an additional commission based on sales. In
addition, defendant promised to pay plaintiff's moving expenses up to $5,000.
Plaintiff recovered judgment for these expenses as prayed for in his Count II, and
they are not an issue here. Plaintiff agreed to work for defendant, and moved from
his home in Chattanooga, Tennessee to St. Louis. He began work for defendant in
February 1980; and in accordance with the negotiations, he awaited a written
contract. No written agreement, however, was executed. The relationship between
plaintiff and defendant deteriorated in the months that followed. In late April, or
early May, Ms. Leary informed plaintiff that he was not going to be given a contract.
A few weeks later, plaintiff was asked to resign; when he refused, he was terminated.

[Because the three-year contract was never executed, it was unenforceable
under Missouri’s Statute of Frauds (a topic covered elsewhere in these materials)
Since Mayer was merely an employee at will, his breach of contract claim failed.]

Plaintiff’s alternative argument is that the doctrine of promissory estoppel
excuses compliance with the requirements of the Statute of Frauds.

We acknowledge that the doctrine of promissory estoppel has been resorted to
in Missouri in extreme cases to avoid unjust results. To some extent the concept has
been intermixed with the doctrine of equitable estoppel or estoppel in pais. In one
such case, In re Jamison’s Estate, 202 S.W.2d 879, 886 (Mo. 1947), our Supreme Court
quoted with favor from Section 90 of the Restatement of the Law of Contracts

A promise which the promisor should reasonably expect to induce
action or forbearance of a definite and substantial character on the part
of the promisee and which does induce such action or forbearance is
binding if injustice can be avoided only by enforcement of the promise.

In two subsequent cases, Missouri Courts have used the doctrine of promissory
estoppel to permit recovery by former employees who had retired in reliance upon
promises that they would be paid lifetime pensions and the employers later stopped
making payments. Feinberg v. Pfeiffer Company, 322 S.W.2d 163 (Mo. Ct. App. 1959);
Katz v. Danny Dare, Inc., 610 S.W.2d 121 (Mo. Ct. App. 1980). In each of those cases,
plaintiff’s reliance upon the promise to his detriment was held to supply the otherwise
missing element of consideration and thus to establish a contractual obligation of the
defendant to honor the promise.

We do not find [Feinberg and Katz] persuasive on the issue before us. Plaintiff
did not have a “promise” in the contractual sense. In view of the evidence concerning
many unsettled matters to be embodied in the written contract, particularly the
potentially very substantial item of plaintiff’s commission, the relationship here
would be more properly characterized as an “expectation of a promise” rather than
an accomplished fact. If the final form of the written contract tendered to plaintiff
had not been satisfactory to him in such matters, for example, as the commission or
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covenant not to compete, he could have abandoned the relationship with impunity.
Absent mutuality, there can be no contract to enforce at law or equity. Moreover, even
if it could be said that a promise existed here, plaintiff’s action in reliance thereon
constituted no detriment to him. At the time plaintiff was contacted by Ms. Leary, he
was unemployed; he did not forego continued employment. Although he moved from
Chattanooga, Tennessee to St. Louis in order to commence his duties, he recovered
judgment for his moving expenses in the court below. Finally, he was compensated at
the “contractual” rate of $40,000 per year by the defendant through the time of his
termination. Thus, adherence to the mandate of the Statute of Frauds would work no
injustice. In Katz, it is said, “There are three elements to be satisfied to invoke the
Doctrine of Promissory Estoppel. These are: (1) a promise; (2) a detrimental reliance
on such promise; and (3) injustice can be avoided only by enforcement of the promise.”
Plaintiff’s case is wanting in all three elements and is barred by the Statute of Frauds.

In Morsinkhoff v. DeLuxe Laundry & Dry Cleaning Co., 344 S.W.2d 639 (Mo.
App. 1961), plaintiff entered into an oral agreement whereby plaintiff would accept a
managerial position in defendant’s business at $10,000 per year. Plaintiff was
employed at the time; and, because he wanted to give his current employer one
month’s notice of his resignation and take a week’s vacation before commencing his
new job, it was agreed that he would start work thirty-seven days later. The evidence
was in conflict as to whether the term of the contract was to be one year or for an
indefinite period. Thereafter, plaintiff gave his notice, resigned and offered to start
his new employment with defendant. Defendant, however, refused to allow him to
start work, and plaintiff sought different employment. Plaintiff prevailed in the trial
court, recovering damages for the time he was out of work, bonus lost by reason of his
resignation, and expenses incurred in obtaining new employment.

In reversing, the court held that, if the contract was for an indefinite period, it
was terminable at will and the employer incurred no liability for not allowing the
employee to start.

The judgment is affirmed.

Review Question 5. The Mayer court notes that there were many details still
to be settled about the contract, and suggests that if Mayer had disliked the final
proffered contract, he could have “abandoned the relationship with impunity.” Wasn’t
that also true of the plaintiff in Hoffman v. Red Owl Stores? Are the facts of these two
cases distinguishable or are the two courts acting inconsistently in their application
of promissory estoppel doctrine?
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CONRAD v. FIELDS
Court of Appeals of Minnesota
2007 Minn. App. Unpub. LEXIS 744

Appellant Walter R. Fields and respondent Marjorie Conrad met and became
friends when they were neighbors in an apartment complex in the early 1990's.
Appellant started his own business and became a financially successful businessman.
Appellant built a $1.2 million house in the Kenwood neighborhood in Minneapolis
and leased a Bentley automobile for more than $50,000 a year. Appellant is a
philanthropic individual who has sometimes paid education costs for others.

In the fall of 2000, appellant suggested that respondent attend law school, and
he offered to pay for her education. Respondent, who had recently paid off an $11,000
medical bill and still owed about $5,000 for undergraduate student loans, did not feel
capable of paying for law school on her own. Appellant promised that he would pay
tuition and other expenses associated with law school as they became due. Appellant
quit her job at Qwest, where she had been earning $45,000 per year, to attend law
school. Appellant admitted at trial that before respondent enrolled in law school, he
agreed to pay her tuition.

Respondent testified that she enrolled in law school in the summer of 2001 as
a result of appellant’s “inducement and assurance to pay for [her] education.”
Appellant made two tuition payments, each in the amount of $1,949.75, in August
and October 2001, but he stopped payment on the check for the second payment. At
some point, appellant told respondent that his assets had been frozen due to an
Internal Revenue Service audit and that payment of her education expenses would
be delayed until he got the matter straightened out. In May 2004, appellant and
respondent exchanged e-mail messages about respondent’s difficulties in managing
the debts that she had incurred for law school. In response to one of respondent’s
messages, appellant wrote, “to be clear and in writing, when you graduate law school
and pas[s] your bar exam, I will pay your tuition.” Later, appellant told respondent
that he would not pay her expenses, and he threatened to get a restraining order
against her if she continued attempting to communicate with him.

Respondent brought suit against appellant, alleging that in reliance on
appellant’s promise to pay her education expenses, she gave up the opportunity to
earn income through full-time employment and enrolled in law school. The case was
tried to the court, which awarded respondent damages in the amount of $87,314.63
under the doctrine of promissory estoppel. The district court denied appellant’s
motion for a new trial or amended findings. This appeal followed.

Appellant argues that respondent did not plead or prove the elements of
promissory estoppel. Minnesota is a notice-pleading state that does not require
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absolute specificity in pleading and, instead, requires only information sufficient to
fairly notify the opposing party of the claim against it.

Paragraph 12 of respondent’s complaint states, “That as a direct and
approximate result of the negligent conduct and breach of contract conduct of
[appellant], [respondent] has been damaged . . . .. ” But the complaint also states:

4. That in 2000, based on the assurance and inducement of
[appellant] to pay for [respondent’s] legal education, [respondent] made
the decision to enroll in law school at Hamline University School of Law
(Hamline) in St. Paul, Minnesota which she did in 2001.

5. That but for the inducement and assurance of [appellant] to
pay for [respondent’s] legal education, [respondent] would not have
enrolled in law school. [Appellant] was aware of this fact.

Paragraphs four and five of the complaint are sufficient to put appellant on notice of
the promissory-estoppel claim.3

At a pretrial deposition, respondent testified that negligence and breach of
contract were the only two causes of action that she was pleading. Because
promissory estoppel is described as a contract implied at law, respondent’s deposition
testimony can be interpreted to include a promissory-estoppel claim.

In its legal analysis, the district court stated:

The Court finds credible [respondent’s] testimony that [appellant]
encouraged her to go to law school, knowing that she would not be able
to pay for it on her own. He knew that she was short on money, having
helped her pay for food and other necessities. He knew that she was
working at Qwest and would need to quit her job to go to law school. He
offered to pay for the cost of her going to law school, knowing that she
had debts from her undergraduate tuition. He made a payment on her
law school tuition after she enrolled. [Respondent] knew that [appellant]
was a wealthy philanthropist, and that he had offered to pay for the
education of strangers he had met in chance encounters. She knew that
he had the wealth to pay for her law school education. She knew that []
he was established in society, older than she, not married, without
children, an owner of a successful company, an owner of an expensive
home, and a lessor of an expensive car. Moreover, [appellant] was a
friend who had performed many kindnesses for her already, and she
trusted him. [Appellant’s] promise in fact induced [respondent] to quit

3 [Practice tip: As a lawyer, you never want to have to make the court decide whether you said
just enough to put the other party “on notice” of the claim. Be clear. Not all judges will be this forgiving
of a vaguely stated claim.—Eds.]

UNIT 9: PROMISSORY ESTOPPEL AS A CONSIDERATION SUBSTITUTE 177



her job at Qwest and enroll in law school, which she had not otherwise
planned to do. . ..

... [T]he circumstances support a finding that it would be unjust not to
enforce the promise. Upon reliance on [appellant’s] promise,
[respondent] quit her job. She attended law school despite a serious
health condition that might otherwise have deterred her from going.

These findings are sufficient to show that respondent proved the elements of
promissory estoppel.

Appellant argues that because he advised respondent shortly after she enrolled
in law school that he would not be paying her law-school expenses as they came due,
respondent could not have reasonably relied on his promise to pay her expenses to
her detriment after he repudiated the promise. Appellant contends that the only
injustice that resulted from his promise involved the original $5,000 in expenses that
respondent incurred to enter law school. But appellant’s statement that he would not
pay the expenses as they came due did not make respondent’s reliance unreasonable
because appellant also told respondent that his financial problems were temporary
and that he would pay her tuition when she graduated and passed the bar exam. This
statement made it reasonable for respondent to continue to rely on appellant’s
promise that he would pay her expenses.

Appellant argues that because respondent received a valuable law degree, she
did not suffer any real detriment by relying on his promise. But receiving a law degree
was the expected and intended consequence of appellant’s promise, and the essence
of appellant’s promise was that respondent would receive the law degree without the
debt associated with attending law school. Although respondent benefitted from
attending law school, the debt that she incurred in reliance on appellant’s promise is
a detriment to her.

Review Question 6. The principal purpose of “reliance” damages (a topic
addressed in this book at much greater length in Chapter VIII) is to put the relying
promisee back in her pre-contractual position by restoring to her what she has lost.
The court says that Fields promised Conrad “a law degree without the debt.” But
what she was promised and what she has lost in reliance on that promise are two
different things. Doesn’t getting the money she spent and getting a law degree
actually put her in a better position than she was before the promise was made? To
what extent, in the language of section 90 of the Second Restatement, can injustice
actually be avoided only by enforcement of the promise?
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Problems
Problem 9.1

Drennan is a construction contractor who is bidding on a new project. Part of
the project involves paving. A subcontractor, Star, submits a bid to do the paving part
of the project for $500,000. Drennan does not require that Star certify that its bid is
irrevocable, nor does Drennan pay Star for an option. Drennan uses Star’s bid in
putting together its own $10 million primary contract bid on the project. Drennan
subsequently is awarded the prime contract on the project. Before it can contact Star,
however, Star calls to say that it cannot do the job at the price it bid. Drennan
demands that it perform; Star refuses. Drennan immediately seeks other contractors,
but cannot find anyone who will do the job for less than $700,000. Drennan hires the
new contractor, pays $700,000, and then sues Star, arguing that Star is liable for
$200,000 in damages because Drennan relied on Star’s original bid. What are the
legal arguments for each party in this situation?

Problem 9.2

Antillico is a poor woman with twelve children, whose husband has just died.
Her brother-in-law, Isaac, writes to her:

Dear Antillico,

Much to my mortification, I heard, that brother Henry was dead. I know
that your situation is one of grief, and difficulty. You had a bad chance
before, but a great deal worse now. If you will come down and see me, I
will let you have a place to raise your family, and I have more open land
than I can tend; and on the account of your situation, and that of your
family, I feel like I want you and the children to do well.

Antillico, at some expense to herself, packs up her kids in her 1987 Ford Econoline
van and drives down. Isaac greets her joyfully and lets her move into an empty house
on his property. Six years later, relations between Isaac and Antillico have become
strained and Isaac demands that she move out. Antillico sues, claiming that she
relied on Isaac’s promise in moving, and arguing that she should be entitled to
damages for her loss. What result under the cases and materials in this unit? How
does that answer compare with the result you would get applying the consideration
doctrine that you studied before this unit?

Problem 9.3
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Seth Wyman’s estranged son Levi is a sailor who on his return to America is
struck ill and dies. During Levi’s last illness, he is tended tenderly by Daniel Mills,
who takes much of his own time to care for the young man. Upon Levi’s death, Mills
writes to Seth, explaining what happened and describing what he did. Seth writes
back, thanking Mills and promising to send him $10,000 to reimburse him for the
time and expenses he incurred taking care of Levi. After getting the letter, Mills—
who needs a car—goes out and buys on credit a pre-owned Volvo S360 sedan for
$10,000. Seth subsequently refuses to pay the money to Mills. Mills sues, claiming he
relied on the promise to buy the car. What are the legal arguments for each party in
this situation?

180 CHAPTER III: CONSIDERATION



AMERICAN CONTRACT LAW
FOR A GLOBAL AGE

Chapter IV: Alternative Regimes

Unit 10: Uniform Commercial Code — Scope and
Formation

Unit 11: Uniform Commercial Code — Merchants and
Terms

Unit 12: United Nations Convention on Contracts for
the International Sale of Goods

181



An Introduction to

ALTERNATIVE REGIMES OF CONTRACT LAW

Common Law is the Beginning of American Contract Law, not the End. This
course focuses on the common law of contracts because that law is a fundamental
foundation for many advanced substantive areas of law. The common law is also the
default law of contracts that will apply where it has not been displaced by other law.
Nearly every aspect of contract law has, however, been augmented to a greater or
lesser degree by statutes relating to particular kinds of contracts. Where such
statutes apply, the common law is changed. Real estate contracts, insurance
contracts, employment contracts, professional services contracts, construction
contracts, and consumer contracts are all are rooted in the common law of contracts,
but all also have distinctive statutory schemes. After the first year of law school, you
will have the opportunity to study some of these specialized areas

Specialized regimes of contract law can vary greatly from state to state, but
two regimes are both important and ubiquitous enough that they are universally
recognized as an important part of American contract law: (1) the Uniform
Commercial Code—or as most every lawyer also knows it, the “UCC.”! and (2) the
United Nations Convention on Contracts for the International Sale of Goods—most
frequently referred to as the “CISG.” The CISG is an international treaty to which
the United States is a party. Having been ratified by the United States Senate, the
CISG 1is binding federal law under the Constitution, and you can read its provisions
much as you read a statute. In a global economy, both of these legal structures are
extremely important, impacting trade and commerce locally, nationally, and
internationally. The three units in this section explore the ways in which the UCC
and the CISG vary the common law rules of contract.

1[The acronym is pronounced “YOU-SEE-SEE,” and not “UCK.” Many law students over the
years have, however, decided the latter is more descriptive of their personal interactions with the
code. We hope you won’t necessarily fall into that category. — Eds.]
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Unit 10: Uniform Commercial Code - Scope and
Formation

ALTERNATIVE REGIMES
Part One

FOCUS OF THIS UNIT

Welcome to the Uniform Commercial Code. The Uniform Commercial Code
has major substantive divisions dealing with different topics, each one of which is
known as an “article.” Every article is then divided into “sections,” which are like code
sections you have seen in other contexts. Article 1 (“General Provisions”) contains
principles and definitions that apply to the rest of the code, so it can come up in any
study of the UCC, including in a basic course on contracts. Other UCC articles
frequently arise in upper level law school courses, perhaps most prominently Article
3 (“Negotiable Instruments”), Article 4 (“Bank Deposits and Collections”), and Article
9 (“Secured Transactions”). The UCC as a whole was largely developed in the 1940s
and 1950s as a joint effort by the American Law Institute (whom you may already
recognize as the drafters of all the Restatements) and the National Conference of
Commissioners on Uniform State Laws (now better known as the “Uniform Law
Commission”), both being groups comprised of law professors and practicing lawyers.
Most state enactments of the UCC first occurred in the mid-to-late 1960s.

Welcome to UCC Article 2 on Sales of Goods. The part of the code that we
(and by “we,” of course, we actually mean “you”) will study most for this course is
Article 2, which governs sales of “goods.” Article 2 has been adopted in every
American jurisdiction except Louisiana,! and it was designed with the goal that
people and companies selling products nationally should not have to worry about the
specific contract law of every state. Like many pieces of legislation, Article 2 reflects
a number of political compromises, balancing the interests of big businesses, small
businesses, and consumers, and of both buyers and sellers. It was also largely written

1 [Louisiana has a French-based civil code system known as “Obligations” in lieu of the
British-originated common law of contracts. Louisiana has adopted some parts of the Uniform
Commercial Code, but not UCC Article 2, which is the principal subject of this unit. — Eds.]
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by law professors, who are (you may have already recognized) are not always noted
for their clarity in communication. As a result, it is not always a model of clarity or
consistency. Some provisions have proved extremely successful in practice, others less
so. In particular, many have criticized the Code as not particularly responsive to
consumer problems, and as a result nearly every state has specific consumer-
protection laws that supplement both the Code and the common law of contracts.

In many areas, the rules of Article 2 are similar to those of the common law,
but in a number of important contact doctrines the rules are significantly different.
These differing rules, as you can see from the cases below, can cause different results
in cases than if we applied the common law.

One of the most important takeaways from this unit should be an
understanding of which contracts are governed by Article 2. The cases below also
address offer, acceptance, and consideration in the context of contracts for the sale of
goods. In subsequent units, we will occasionally see how differences between the
common law and the UCC play out in other areas.

The UCC is State Law, not Federal Law. Some law students tragically assume
that because the Uniform Commercial Code is the law of nearly all states, it is federal
law. That assumption is profoundly wrong. The Uniform Commercial Code is state
law that must be enacted by state legislatures to be effective. State legislatures
occasionally enact UCC sections that vary in some way from the “official” UCC text
we will consider here. The state supreme court in each state has the authority to
make the definitive interpretation of an enacted UCC section in that state. Thus, if
the Texas Supreme Court interprets a code provision one way, but the Missouri
Supreme Court later interprets the identical provision in a way that conflicts with
the Texas case, both interpretations are binding as the law of each court’s home state.
If you ask us, we think a more accurate name for the Uniform Commercial Code would
be the “Mostly-but-not-entirely ‘uniform’ Commercial Code.” But nobody asked us.

Much Common Law Coexists with the UCC. Although we will tend to focus on
areas where UCC Article 2 changes the result under the common law, you should
understand that the UCC explicitly endorses the use of the common law (and other
law) in areas that it does not address. Take a moment to read UCC § 1-103(b) for the
definitive statement of this principle. In situations that it does not address, UCC
Article 2 assumes the existence of—and applicability of—the common law of
contracts.

What Is an “Official Comment,” Anyway? In many UCC cases, courts will
refer to or quote from the official comments to the UCC, which are paragraphs—
sometimes numbered—that follow each section of the code. You can think of these
comments as a sort of legislative history. The drafters of the code wanted to explain
what the origin or intent was for specific code sections, and they put those
explanations into a comment rather than in the text of the statute. Like other
legislative history, the official comments are not “law” and courts are not bound to
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follow them. While the official comments are merely persuasive authority, you should
be aware that they are highly persuasive authority that courts will frequently defer
to absent a good reason to do otherwise.

Some people believe—not without reason—that the comments to the UCC are
occasionally used to further policies or goals that did not have enough support to
make it into the statutory text. As a practicing attorney, you should be prepared to
use the official comments when they support your position, but you should also be
prepared to argue against them when they do not. The one thing an attorney should
not do with the official comments is ignore them.

Official Code Numbering vs. State Code Numbering. Here is one more thing
you should know about the UCC as it relates to legal research: Each jurisdiction
codifies its provisions differently because each state uses its own numbering system
for state statutes. Fortunately, most states incorporate the UCC numbering system
into their own in some recognizable way. For example, UCC § 2-105 becomes Indiana
Code § 26-1-2-105, Tennessee Code § 47-2-105, and 13 Pennsylvania Statutes § 2105.
Beware that some states have murkier numbering, however. Practice tip: If you find
yourself litigating an Article 2 case, be sure to find the version in your state’s code.

In this unit and elsewhere, we have edited citations to the Uniform
Commercial Code in the cases so that they will refer you to the “Official” version of
the UCC that you can find in many law school statutory supplements (or in online
databases, such as the free-to-access materials of the Legal Information Institute:
https://www.law.cornell.edu/ucc). You will generally find it helpful to see the statute
separately, even where courts provide you with a lengthy quotation. Doing so will
enable you to see the larger context in which particular sections of the code operate.

Cases and Materials

Statutory Note. In connection with the Tousley-Bixler Construction case that
follows, read UCC §§ 2-102, 2-105 and 2-107, all of which relate to when UCC Article
2 does or does not apply.
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TOUSLEY-BIXLER CONSTRUCTION (CO.

v. COLGATE ENTERPRISES, INC.
Court of Appeals of Indiana
429 N.E.2d 979 (Ind. Ct. App. 1982)

BUCHANAN, J.

Tousley-Bixler, as contractor of a sanitation project for the City of Indianapolis,
needed clay soil to construct a levee. Colgate’s property was located near the
construction site, so Fred Lind of Tousley-Bixler contacted Colgate about the
possibility of purchasing clay. Subsequent tests on Colgate’s property revealed that
before reaching the approximately four to eight feet of clay beneath the surface,
Tousley-Bixler would have to remove about four feet of top soil.

On April 2, 1976, Lind delivered a purchase order to Colgate for 50,000 cubic
feet of clay. Discussions then ensued between Tousley-Bixler and Colgate regarding
disposal of brush. The purchase order as signed and returned contained an additional

statement typed in by Colgate that any material used in 1976 was to be paid for on
or before January 10, 1977.

On receipt of the purchase order with this additional provision typed in,
Tousley-Bixler mailed an addendum to cancel the order because of failure to reach
agreement on brush removal. Colgate responded by letter in June 1976 that it did not
realize there was a problem as to brush removal and for Tousley-Bixler to proceed as
originally agreed. Nevertheless, Tousley-Bixler failed to remove any clay.

In an action brought by Colgate for breach of the agreement, the trial court
instructed the jury under both the common law and Indiana’s version of the Uniform
Commercial Code (UCC). The jury found for Colgate, and Tousley-Bixler appeals.

Did the trial court commit reversible error in instructing the jury under the
provisions of the UCC?

According to Tousley-Bixler, the sale of clay soil is not a sale of goods within
the meaning of Ind. Code subsection 2-107(1) or 2-107(2), because the clay soil is to
be removed by the buyer, not the seller, and because such soil is part of the realty.

Colgate counters that the UCC is a codification of the common law, so no error
or prejudice could result from the giving of instructions under both the common law
and the UCC. In any event, the UCC is applicable.

Buried somewhere in that mountain of words known as the UCC is the answer
as to whether clay soil lying four feet below the surface is “goods.”

Tousley-Bixler i1s particularly disturbed because the trial court gave an
Iinstruction under a provision of 2-206 (relating to contract formation) which in effect

186 CHAPTER IV: ALTERNATIVE REGIMES



treated the sale of clay as a transaction “in goods.” “Goods” are defined in UCC § 2-
105 as

all things (including specially manufactured goods) which are movable
at the time of identification to the contract for sale other than the money
in which the price is to be paid, investment securities (Article 8) and
things in action. “Goods” also includes the unborn young of animals and
growing crops and other identified things attached to realty as described
in the section on goods to be severed from realty (section 2-107).

The term “movable” is somewhat elusive in that virtually anything is movable, even
Blackacre, “in the sense that much of the dirt, gravel, water, and minerals that
comprise the ‘things’ called Blackacre can be transported to another location.”
ROBERT J. NORDSTROM, HANDBOOK OF THE LAW OF SALES § 22, at 45 (1970). However,
movable is modified by “at the time of identification,” and there is further reference
to growing crops which can be severed. Considered as a whole, “the words of section
2-105 lose much of their obscurity. The drafters were concerned with items of tangible
property which were portable at the time they were set aside for their transfer, items
which normally flow in commerce.” Id. at 46.2

Indicative of the variety of items which may be classified as goods within the
meaning of section 2-105 are hoghouses, electricity, mobile homes, growing crops,
tomato seeds, and modular homes. See Thompson Farms, Inc. v. Corno Feed Products,
366 N.E.2d 3 (Ind. Ct. App. 1977); Helvey v. Wabash County REMC, 176, 278 N.E.2d
608 (Ind. Ct. App. 1972); Jones v. Abriani, 350 N.E.2d 635 (Ind. Ct. App. 1976);
Sebasty v. Perschke, 404 N.E.2d 1200 (Ind. Ct. App. 1980); Stumler v. Ferry-Morse
Seed Co., 644 F.2d 667 (7th Cir. 1981); Stephenson v. Frazier, 399 N.E.2d 794 (Ind.
Ct. App. 1980). None of these seem similar to the sale of several feet of clay soil lying
four feet beneath the surface of the earth.

There 1s another section which should be read with § 2-105, to-wit, § 2-107.
Section 2-107 provides in part:

(1) A contract for the sale of timber, minerals or the like or a structure
or its materials to be removed from realty is a contract for the sale of
goods within this Article if they are to be severed by the seller but until
severance a purported present sale thereof which i1s not effective as a
transfer of an interest in land is effective only as a contract to sell.

(2) A contract for the sale apart from the land of growing crops or other
things attached to realty and capable of severance without material
harm thereto but not described in subsection (1) is a contract for the sale

2 [By the Court:] The comment to 2-105, explains that growing crops are goods because “they are
frequently intended for sale.”
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of goods within this Article whether the subject matter is to be severed
by the buyer or by the seller even though it forms part of the realty at
the time of contracting, and the parties can by identification effect a
present sale before severance.

Comment 1 to § 2-107(1) emphasizes that 2-107(1) “applies only if the timber,
minerals or structures ‘are to be severed by the seller.” If the buyer is to sever, such
transactions are considered contracts affecting land.” It is to be remembered that
buyer Tousley-Bixler was to remove the clay from seller Colgate’s property.

Thus, the UCC considers the sale of some items affixed to real estate as a sale
of goods if they are to be severed by the seller, i.e., “timber, minerals or the like or a
structure or its materials.” If the seller is to sever the items from the real estate, they
are treated as goods because they would more likely be intended for sale after
severance. The protections reserved for the sale of real estate would not be necessary.

On the other hand, if the buyer is to sever the items, there is a good reason for
not applying the UCC to the transaction: “A lease of land ought not be converted into
a contract for the sale of goods even though the lessee in possession is given the
privilege of removing a part of the realty—such as its gravel, coal or oil. Lawyers have
too long thought of such an arrangement as a lease with all the intended duties of
recording determined under real estate statutes.” R. NORDSTROM, supra, at 48.
Williston makes much the same point in his treatise on sales:

Common law and sales law have not treated goods and realty to
be one and the same. Real estate has been the subject matter of its own
well developed law, including among other things, recording statutes,
title statutes and other related real property law all dependent upon the
locus of the land. Sales law, however, hinges on commercial fluidity
which has in turn necessitated a modification of the law to promote
uniformity and to facilitate the expanding and transient market for
goods.

ALPHONSE M. SQUILLANTI & JOHN R. FONSECA, 1 WILLISTON ON SALES § 6-6, at 170
(4th ed. 1973).

The distinction between personalty and realty is important. In view of the
express language of § 2-107, we fail to see how Colgate’s intended sale of dirt was a
sale of goods. It is undisputed that seller Colgate was not to sever the goods for buyer
Tousley-Bixler. So we conclude that the sale of several feet of clay soil, which could
only be reached by removing several feet of top soil, was a sale of “mineral or the like.”
See § 2-107(1).

For over 100 years Indiana law has treated such sales as transactions affecting
realty. See Owens v. Lewis, 46 Ind. 488 (1874) (growing trees); Armstrong v. Lawson,
73 Ind. 498 (1881) (growing trees); Callihan v. Bander, 73 N.E.2d 360 (Ind. Ct. App.
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1947) (o1l and gas lease); Creasey v. Pyramid Coal Corp., 61 N.E.2d 477 (Ind. Ct. App.
1945) (conveyance of coal, clay, and minerals).

Colgate cites us to no precedent leading to a contrary conclusion, whereas
Tousley-Bixler directs us to DeLuca v. C. W. Blakeslee & Sons, Inc., 391 A.2d 170
(Conn. 1978). In DeLuca the Supreme Court of Connecticut pointed out that § 2-
107(1) “made a significant distinction between instances where the subject of the
profit a prendre was to be severed from the realty by the seller rather than the buyer.”
Because the agreement in that case “provided that the buyer of fill dirt should remove
it from the plaintiff’s land . . . , the [trial] court properly concluded to be enforceable
it was necessary that the alleged agreement conform to the Statute of Frauds
affecting the transfer of an interest in land.”

[We conclude] that the sale was not a sale of goods within the meaning of the
UCC. So the trial court should not have given instructions based on the UCC which
conflicted with the common law.

Although it was error for the trial court to give UCC instructions conflicting
with the common law and which were not supported by the evidence, to obtain
reversal Tousley-Bixler has the burden of proving prejudicial error. Prejudice is not
presumed when erroneous instructions are given over objection if the jury has
unquestionably reached the right result, but we cannot say that the jury
unquestionably reached the right result in finding for Colgate.

The jury was given conflicting instructions regarding contract formation. [The
court notes that under the common law Colgate’s signing of the purchase order with
a new term typed in would be a counter-offer, and therefore no contract would be
formed. Under the UCC, it would be an “acceptance” with “additional or different”
terms, which would mean that a contract was formed. Thus the issue of the contract’s
existence depended on which law applied.]

The evidence could support a jury finding under either instruction with
differing results. There is no way of knowing if the jury reached the right result under
these circumstances. So Tousley-Bixler was prejudiced by the giving of erroneous
instructions based on the UCC and is entitled to a new trial with proper instructions.

Reversed and remanded for a new trial.

Review Question 1. If Colgate had previously dug up and bagged the clay for
sale itself, the clay would be “goods” governed by the UCC, but where Tousley-Bixler
is responsible for strip-mining it out, the clay is “mineral” governed by the common
law of contracts. Does that distinction really make sense? As you read Tousley-Bixler
Construction, what possible policy reasons can you discern for treating sales of goods
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differently from other contracts? For that matter, why would we sometimes treat real
estate differently from other contracts?

Review Question 2. Notice that the determination of whether the agreement
in Tousley-Bixler Construction was for a sale of goods or not affected something
fundamental: the certainty (or not) of whether a contract between the parties even
existed. The contract formation rules of UCC differ substantially from the common
law. We have already seen how the doctrines of consideration and promissory
estoppel can cause a great deal of uncertainty for the legal status of parties to an
agreement. At this point in the course, how much value do you think the law of
contracts should place on certainty as opposed to fairness when those two values come
into conflict, as they inevitably do?

Statutory Note. In connection with the Computer Network case that follows,
read UCC §§ 1-201(b)(3) (definition of “agreement”), 1-201(b)(12) (definition of
“contract”) and 2-204 (entitled “Formation in General”). As you read the case, keep a
running list for yourself on differences between the UCC and the common law on
contracts on how and when contracts are formed. You will find that a grasp of these
differences will be quite useful for the remainder of the course.

COMPUTER NETWORK, LTD. v.

PURCELL TIRE & RUBBER COMPANY
Missouri Court of Appeals
747 S.W.2d 669 (Mo. App. 1988)
SIMEONE, Senior Judge.

[Purcell operated a small chain of tire stores. Its president was Robert Purcell
and its comptroller was Harry Chapman. Computer Network was a computer broker
who purchased computer hardware and software from IBM and other vendors and
resold it to customers. Curtis Brown was the president of Computer Network. The
parties had discussions about putting computers into Purcell’s office and stores,
which was a new idea in 1983. Brown worked with Purcell and Chapman on a
computer configuration for the company, and then negotiated with Chapman on
price.]

After these discussions were held and on February 23, 1984, Brown prepared
a letter, took it to Chapman at Purcell and Chapman signed it. Brown gave him a
copy. The letter read as follows:
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February 23, 1984
Mr. Harry Chapman
Purcell Tire Company
P.O. Box 100
Potosi, Missouri 63664

Dear Harry,

Please let this letter serve as written confirmation of our previous conversations
regarding the purchase by Purcell Tire of twenty-one (21) IBM PCs over the next
twelve (12) months.

The configuration of the systems you are to purchase are as follows:

IBM PC 256K—One Diskette Drive $2,454.00
Monochrome Display & Printer Adapter 335.00
Monochrome Display 345.00
10 MG Disk Drive 1,450.00
Hayes Smart Modem 1200B w/SmartCom Il 599.00
Okidata Printer 92P w/Cable 649.00
IBMD.O.S. 2.1 65.00
$5,897.00
Less 10% Discount: (589.70)
$5,307.30

As per our understanding, we have placed two machines on order for immediate
delivery.

If this is in accordance with your understanding, please sign the enclosed copy of
this letter and return. If this is not in accordance with your understanding, please
let me know as soon as possible.

Sincerely,
/s/ Curtis L. Brown

Curtis L. Brown,
President

CLB:skj Signature /s/ Harry Chapman

Date 2/24/84

In March 1984, two units were delivered to Purcell and paid for promptly. Over
the next few months, seven other units were delivered and paid for. The last of the
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nine units was delivered and paid for in December, 1984. No further deliveries were
made and no further units were paid for.

Sometime after February 1985, after the expiration of the “agreement,” Brown
telephoned Chapman concerning the delivery of the remaining twelve computers and
“he said that we had no such agreement, so we sent him a copy of the agreement
[letter], showing him.”

On September 27, 1985, Computer Network filed its petition for damages for
breach of contract. It alleged that the parties “entered into a written contract
regarding the sale of twenty-one (21) IBM Personal Computers” and that Purcell
“breached the Agreement by not purchasing the additional twelve (12) units.”
Computer prayed for $25,515.60 in damages.

Purcell answered denying that it had entered into a contract to purchase the
twenty-one computers, and asserted that “there never was a contract, as indicated by
the letter,” but “there had only been conversations regarding the possible
transaction.”

On January 30, 1987, the cause was heard by the trial court on a change of
venue. At the hearing, Brown testified as to the facts stated above and testified that
the letter was the “final and complete expression of [the] agreement.” He testified
that Purcell did not request the additional twelve units, that Computer Network was
making a profit of $2,008.30 per unit and that it lost profits of $24,099.60.

[At trial, the parties testified about their conversations and understandings,
but they did not agree. Basically, Purcell’s witnesses stated that Purcell had never
agreed to buy twenty-one computers.]

Following the hearing, and on March 30, 1987, the trial court found the issues
in favor of Computer Network and entered judgment for $24,099.60 plus interest.

Purcell appealed. On appeal, Purcell contends that [the parties did not enter
into a legally binding “contract”].

A resolution of the issues requires adherence to the time-tested principles of
common law and the various provisions of Missouri’s Uniform Commercial Code
relating to the sale of goods. UCC §§2-101 to 2-725 (1986). We deal here with the sale
of “goods” as defined in § 2-105(1). We also deal with various principles of the common
law of contracts which have not been displaced by the Code. § 1-103.

Under the Uniform Commercial Code, “a contract for the sale of goods may be
made in any manner sufficient to show agreement, including conduct by both parties
which recognizes the existence of such a contract.” UCC § 2-204(1). The Code defines
“contract” as the “total legal obligation which results from the parties’ agreement as
affected by the code and any other applicable rules of law.” [§ 1-201(b)(12)]. An
“agreement” “means the bargain of the parties in fact as found in their language or
by implication from the circumstances including course of dealing or usage of trade
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or course of performance....” [§ 1-201(b)(3)]. The provisions of the Code are to be
liberally construed. Article Two expands the traditional concept of a contract and
imposes new and wider ranges of obligation. J. WHITE AND R. SUMMERS, UNIFORM
COMMERCIAL CODE, § 1-1 at 23-24 (1980). In keeping with this liberal trend, the
Official Comment to the Code, Section 2—204, states that if the parties intend to enter
into a binding agreement and an appropriate remedy may be fashioned, a contract
for sale does not fail despite missing terms, if there is any reasonably certain basis
for granting a remedy. The Code, however, will not imply an agreement if the parties
did not reach or intend one. Section 2-204 requires an agreement between the
negotiating parties. But the Code focuses upon “mutuality of assent as manifested by
the conduct of the parties” in place of the 19th century’s subjective test of intent.

While Section 2—-204 provides that a contract for the sale of goods may be made
in any manner sufficient to show agreement, including conduct by both parties which
recognizes the existence of such a contract, this section continues the common-law
principle that the intent of the parties to make a contract must be manifested. The
basic philosophy of this article is simple.

Practical business people cannot be expected to govern their actions with
reference to nice legal formalisms. Thus, when there is basic agreement,
. . . failure to articulate that agreement in the precise language of a
lawyer with every difficulty and contingency considered and resolved,
will not prevent formation of a contract.”

Kleinschmidt Div. of SCM Corp. v. Futuronics Corp., 41 N.Y.2d 972, 395 N.Y.S.2d
151, 363 N.E.2d 701 (1977) (quoted in 2 R. ANDERSON, UNIFORM COMMERCIAL CODE,
§ 2-204:4 at 201 (1982)).

The core issue here, under the evidence, is whether the parties intended a
legally binding contract to arise from the February 23, letter. If the parties intended
no binding agreement or contract, the rules of construction and interpretation will
not establish one. If no intent is found, the inquiry is put to an end. If the expressions
in the agreement are clear, the court determines the intent from a reading of the
writing. If the intent is not clearly expressed, then surrounding circumstances may
be considered—the subsequent actions of the parties and the practical construction
of the contract. But the question whether there is an “intent to contract” is a question
of fact to be determined by the trier of fact. Under UCC § 2-204(1), in order to
determine whether there is an enforceable contract, the court must find that the
circumstances, including conduct, are sufficient to show agreement. The formation of
a contract does not require that all terms be settled. One or more of the terms may
be left open and the agreement will not fail for indefiniteness; but the parties must
intend to make a contract. If the parties act in a way which recognizes the existence
of a contract, one may exist even though the writing does not otherwise establish a
contract. “Sellers usually do not ship and buyers do not receive goods unless they
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think they have struck a deal.” Quaker State Mushroom v. Dominick’s Finer Foods,
635 F. Supp. 1281, 1285 (N.D. 111.1986).

Courts do not favor the destruction of agreements, but will, if feasible, construe
agreements so as to carry into effect the reasonable intention of the parties.

The main thrust of the appellant’s contention is that the trial court failed to
consider that there was no “mutual assent” and that Harry Chapman did not “intend”
to enter into a binding agreement for the purchase of twenty-one computers. But the
trial court held otherwise, and recognized that there was mutual assent.

While a few cases under § 2-204 of the UCC speak in terms of “meeting of the
minds,” the actual holdings are consistent with the theory of objective manifestation
of assent. An actual mental reservation does not prevent a contract from being formed
if there is a manifestation of assent and nothing in Section 2-204 changes this
approach. 2 W. HAWKLAND, UCC SERIES, § 2—204:02 at 64 (1982); Bradford v. Plains
Cotton Cooperative Assn., 539 F.2d 1249, 1256 (10th Cir.1976).

Tested by these principles, there was, under the circumstances here, “mutual
assent” to purchase twenty-one computers. Regardless of Chapman’s intent to
purchase a lesser number, the letter of February 23 explicitly contained that number.
Although the trial court admitted testimony of Chapman that Purcell did not intend
to purchase twenty-one computers, because it had only 15 stores, the trial court found
mutual assent and that the contract called for the sale of twenty-one computers.
Chapman acknowledged that he signed the letter containing that number;
presumably he must have read the letter when it was presented to him. Having
signed the letter, he is charged with knowledge of its contents. See 2 ANDERSON,
UNIFORM COMMERCIAL CODE, § 2—204:20; 67 AM. JUR. 2D, Sales, § 226 at 449; Crim v.
Crim, 162 Mo. 544, 63 S.W. 489, 491 (1901); 17 AM. JUR. 2D, Contracts, § 149 (1964).
He admitted he signed the letter; he admitted that he could have changed the letter
if he desired to do so but did not. A mere change could have effected a lesser number.

Appellant next contends that the February 23 letter was ambiguous and
incomplete so that no contract was made. This contention was rejected by the trial
court and we affirm that finding.

Under the UCC, the ultimate test of definiteness with respect to the sale of
goods is that there be a reasonably certain basis for giving an appropriate remedy.
§ 2—204 Official Comment. The fact that a contract for the sale of goods may be open
does not void the contract if it can be ascertained from the express or implied
provisions.

Section 2—204(3) requires only that, even though one or more of the terms are
left open, a contract does not fail if the parties have intended to make a contract and
there i1s a reasonably certain basis for giving an appropriate remedy. See 67 AM. JUR.
2D, Sales, §§ 117, 118 (1985); Official Comment.
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Recently we had occasion to consider the definiteness of a price term in an
agreement in Sedmak v. Charlie’s Chevrolet, Inc., 622 S.W.2d at 694. There we said
that “[flailure to specify the selling price in dollars and cents did not render the
contract void or voidable . . .. As long as the parties agreed to a method by which the
price was to be determined and as long as the price could be ascertained at the time
of performance, the price requirement for a valid and enforceable contract was
satisfied.” Id. at 697 (holding also that the “quantity” term is a “key provision without
which the court cannot reconstruct the contract fairly.”).

In Allied Disposal v. Bob’s Home Service, 595 S.W.2d 417 (Mo. App. 1980), we
held that an “agreement to agree” on price does not preclude the validity of a contract.
While we recognized the general rule that an agreement must fix a price or provide a
method to ascertain the price in order to form an enforceable contract, we also
recognized that where there is no statement at all as to price and the contract has
been executed, the law implies a standard of reasonableness. We noted the fact that
earlier cases in Missouri on vagueness and indefiniteness have been largely rendered
obsolete by the enactment of the Uniform Commercial Code as it pertains to the sale
of goods.

In the case at bar, the letter of February 23, 1984 contains all the material and
essential terms for a binding agreement. The parties, Brown and Chapman, signed
the letter “regarding the purchase” by Purcell of “twenty-one (21) IBM PC’s over the
next twelve (12) months.” The long list of omissions suggested by Purcell—ranging
from the lack of a total price in the “letter,” and which party is to deliver the
computers, to no mention of liquidated damages—does not show that the contract is
ambiguous as to be void. Furthermore, there is no requirement to detail and list all
the previous conversations in the letter.

Under all the circumstances, we conclude that the trial court did not err in
finding that the contract for the sale of computers was not indefinite.

The judgment is affirmed.

Review Question 3. The Computer Network court discusses at some length the
differences between contract formation under the common law and under the
Uniform Commercial Code, with the UCC generally taking a more liberal approach
to contract formation. Would the case have come out differently if the common law
had applied? What are some specific factual reasons the case might or might not have
come out differently?

Review Question 4. Computer Network and Purcell Tire do not seem to have
had a literal “meeting of the minds” in the formation of their contract. What exactly
1s the policy justification for binding parties like these to a contract? Wouldn’t it make
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more sense for contract formation to be more difficult, so that all parties can be
certain of the deal to which they are entering?

Statutory Note. In connection with the Scoular case that follows, read UCC
§§ 2-205 and 2-206, which create important differences between the UCC and the
common law on contracts in the areas of offer, acceptance, and consideration. Section
2-205 also introduces the concept of a “merchant” under the UCC, which we will
explore in more detail in the next unit.

SCOULAR CO. v. DENNEY
Court of Appeals of Colorado
151 P.3d 615 (Colo. Ct. App. 2006)
DAILEY, J.

Denney is a grain farmer in Holyoke, Colorado. Scoular is a grain company
headquartered in Omaha, Nebraska that operates a grain elevator in Venango,
Nebraska. Denney grows, and Scoular buys and resells, millet, a grain used for,
among other things, birdfeed.

Denney had had numerous dealings with Scoular in the past. On several
occasions, he had sold his grain on a “spot” sale basis, that is, without negotiating a
contract beforehand. He simply arrived at the grain elevator with his crop and
bargained for and received payment based on the market price prevailing at that
time. On other occasions, he entered into “forward contracts” with Scoular, under
which he agreed to deliver his crop to the elevator at some later time, for a price that
was locked in as of the date the agreement was reached.

On May 30, 2002, Denney and Scoular discussed a forward contract for 15,000
bushels of millet. Although Denney indicated a desire to sell his millet, which had not
yet been grown, at $5 per hundredweight of product, Scoular declared that that price
was not then available. Four days later, however, Scoular, relying on Denney’s offer,
sold the millet to a buyer who purchased it at a rate sufficient to meet Denney’s price.
Scoular’s general manager unsuccessfully tried several times to reach Denney by
telephone to inform him of the sale, but Denney was out farming. On June 27, 2002,
the general manager spoke with Denney and mailed him a written and signed
purchase contract.

Denney did not check his mail. Consequently, he never signed or returned the
purchase contract. When the millet was harvested and ready for delivery in the fall
of 2002, the market price of millet had trebled. Denney delivered his millet not to
Scoular, but to a grain operator in Paoli, Colorado. When Scoular asked why he had
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not delivered the millet to it, Denney purportedly remarked that it was “too bad”
Scoular did not have a signed contract.

Thereafter, Scoular instituted the present action for monetary damages, based
on claims of breach of contract, promissory estoppel, and unjust enrichment.3 After a
bench trial, the trial court determined that (1) Denney had entered into and breached
an enforceable contract to sell 15,000 bushels of millet to Scoular at $ 5 per hundred
weight of product and (2) Scoular was entitled to recover $82,500 in damages arising
from Denney’s breach. The court did not address Scoular’s alternative theories for
relief.

On appeal, Denney contends that the trial court erred in concluding that he
had entered into an enforceable contract with Scoular to sell millet. Although a
contract is formed when an offer is accepted, Williams v. Chrysler Ins. Co., 928 P.2d
1375, 1379 (Colo. App. 1996), Denney asserts that (1) under UCC § 2-101, et seq.,
Colorado’s version of the Uniform Commercial Code (UCC), he could not be bound to
a contract based only on his oral offer to sell; (2) contrary to the trial court’s
conclusion, Scoular’s contracting to sell the millet to a third party did not constitute
an acceptance of his offer; and (3) if a contract was entered into, it was not enforceable
because it was not in writing and signed by both parties.

Denney contends that, under § 2-205, he could not be bound by what the trial
court referred to as a “firm offer” because the offer had not been made in writing. We
disagree.

As Denney notes, the purpose of the section is “to modify the former rule which
required that ‘firm offers’ be sustained by consideration in order to bind, and to
require instead that they must merely be characterized as such and expressed in
signed writings.” Section 2-205 cmt. 1. As the language of § 2-205 itself makes clear,
as used in the comment, the term “bind” means only to make irrevocable.

Indeed, as noted by one leading treatise, under common law “it was frequently
said ‘an offeror can always withdraw an offer if no consideration was received for it.”
1 JAMES J. WHITE & ROBERT S. SUMMERS, UNIFORM COMMERCIAL CODE § 1-4 (4TH ED.
1995). “Section 2-205 is intended mainly to limit the power of an offeror to withdraw
a firm offer when the offeree reasonably relies on the offer’s firmness.” Id. § 1-4.

Thus viewed, the purpose of § 2-205 is only to establish a type of offer that,
although not supported by consideration, is nonetheless irrevocable; § 2-205 is not
intended to provide the exclusive mechanism by which a valid (though perhaps
revocable) offer can be made. See 2 LARY LAWRENCE, ANDERSON ON THE UNIFORM

3 [Notice that breach of contract, promissory estoppel, and unjust enrichment are all
alternative causes of action raised by the plaintiff. Scoular would not ultimately be able to recover
under more than one of these claims. Breach of contract is unsurprisingly listed first because it would
provide a financially more attractive recovery than the two more “equitable” causes of action. — Eds.]
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COMMERCIAL CODE § 2-206:12 (3D ED. 2004) (“The Code does not displace the non-Code
law as to what constitutes an offer, which therefore continues under the Code.”).

Here, the trial court found that Denney had made a “firm offer” as that term
1s employed in the grain industry. In that industry, the term “firm offer” refers to a
standing offer by a producer to sell a set amount of bushels, at a set price, for a set
delivery date. Consistent with ordinary common law contract principles, and
comment 2 to § 2-205, this type of oral offer remains open and viable until the
producer revokes it. Section 2-205 cmt. 2 (firm offers made by oral communication
and relied upon without more evidence “remain revocable under this Article”); East
Larimer County Water Dist. v. Centric Corp., 693 P.2d 1019, 1021 (Colo. Ct. App.
1984) (“an offer to contract may be withdrawn at any time prior to acceptance”).

Thus, we conclude that Denney’s oral offer could, if timely accepted, form the
basis of a valid contract.

Denney also contends that the trial court erred when it found that Scoular had
accepted his offer. We conclude that a remand for further findings is necessary.

Denney asserts that his offer was not open for acceptance because Scoular had
rejected it on May 30, 2002 when Scoular failed then to agree to pay the price he was
asking. However, the trial court did not find that Scoular had rejected the offer, or
that Scoular had indicated that it would not pay that price. The trial court found only
that, on May 30, the requested price was “not then available.”

Indeed, according to the transcript provided by Scoular, on May 30, Scoular’s
general manager told Denney only that “at that particular time [he] could not” pay
that price, but that he would “work on it [and] see what [he could] do.” In our view,
Scoular’s response on May 30 was not, as a matter of law, a rejection of Denney’s
offer. See Collins v. Thompson, 679 F.2d 168, 171 (9th Cir. 1982) (because offeree’s
statement that it would take offer under further advisement was not a rejection of
the offer, the offer remained open); Restatement (Second) of Contracts § 38 (1981)
(same).

Denney also asserts, and we agree, that the trial court erred in concluding that
Scoular accepted his offer when it arranged to sell his millet to another buyer.

Acceptance is defined as words or conduct that, when objectively viewed,
manifests an intent to accept the offer. When, under § 2-206(2), an offeree relies on
the beginning of performance as the mode of acceptance, the offeree’s actions must be
such as to “unambiguously express the offeree’s intention to engage himself.” Section
2-206 cmt. 3. Whether there has been acceptance is determined by an objective or
reasonable person standard. Joseph Heiting & Sons v. Jacks Bean Co., 236 Neb. 765,
463 N.W.2d 817, 821 (Neb. 1990).

“The Code, with one exception, does not alter the general rule that
communication is required of the acceptance of the offer for a bilateral contract while
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1t 1s not required of the acceptance of the offer for a unilateral contract.” 2 LAWRENCE,
supra, § 2-206:55. The exception to the general rule applies when the offeree relies on
the beginning of performance as the mode of acceptance, and, in that instance, the
offeree must notify the offeror of the acceptance within a reasonable time. Id.

Here, the trial court concluded that “the contract was made [by the]
‘acceptance’ of the firm offer of Mr. Denney when Scoular sold Mr. Denney’s millet on
June 3, 2002.” In our view, however, Scoular’s act in contracting to sell millet to a
third party did not constitute acceptance.

We reject the notion that Scoular’s contract with a third party effected an
acceptance, either on the ground that it constituted performance in response to an
offer for a unilateral contract (thus, requiring no further notice to Denney) or on the
ground that it was, under § 2-206(2), the beginning of performance under a bilateral
contract (allowing for a delayed notice to Denney).

An offer requesting a return performance rather than a promise to perform is
a unilateral contract. Here, Denney did not ask Scoular to broker a sale of his millet
to another. He offered to sell his millet to Scoular, and the performance he desired
was payment of money. Inasmuch as Scoular did not immediately pay Denney as a
result of its contract with the third party, Scoular cannot be held to have rendered
performance constituting acceptance of an offer for a unilateral contract.

Similarly, because Scoular did not begin paying Denney as a result of its
contract with the third party, Scoular cannot be held to have begun the performance
that would have constituted acceptance of an offer to enter into a bilateral contract.

Further, even if Scoular’s contracting with the third party could be considered
“beginning performance” (that is, setting up the circumstances to make payment
possible) in response to an offer for a bilateral contract, we would nonetheless
conclude that it would not qualify as “acceptance” under § 2-206(2).

Here, the record reveals that Scoular deals with a great number of farmers and
in vast amounts of grain. As pertinent here, Scoular did nothing in or with the
contract with the third party to earmark Denney’s millet as the source of the millet
sold there. Viewed from the perspective of an objective, reasonable person, Scoular
was free to use, or plan on using, any number of farmers’ millet to satisfy the demands
of the contract with the third party. Under the circumstances, we conclude that the
transaction with the third party was too open-ended to constitute an unambiguous
expression of intent on Scoular’s part to be bound to a contract with Denney.

This conclusion, however, does not end our inquiry, for the limited record
presented to us on appeal suggests that Scoular accepted Denney’s offer during a
telephone conversation on June 27, 2002. According to the testimony of Scoular’s
general manager, an agreement between the parties was reached over the phone. And
following the conversation, Scoular sent Denney a written purchase contract, on the
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face of which appears the notation, “Thanks Doug!” above the signature of Scoular’s
general manager.

The trial court made no explicit findings regarding the contents of the
telephone conversation. The court found only that the purchase contract was a
confirmation of the contract discussed over the phone. Arguably, in so finding, the
trial court implicitly determined that, during the phone conversation, Scoular
expressed its assent to, and thus accepted, Denney’s offer. However, in view of the
court’s finding that the contract had been formed at an earlier time, as a result of
Scoular’s conduct, the implication is too tenuous to uphold the trial court’s judgment
with any degree of confidence. Consequently, a remand is necessary for the trial court
to determine whether, during the phone conversation, Scoular accepted or Denney
revoked the offer.

Review Question 5. Having read Scoular Co. v. Denney, can you identify the
specific rules under the common law of contracts that are changed by UCC §§ 2-205
and 2-206? How exactly does the UCC change those rules? How would the case come
out if the common law applied? Be prepared to tell your classmates—and your
professor—your answer to these questions. Understanding the distinction may help
you later.

Review Question 6. Do you think either Scoular or Denney were acting
unfairly or opportunistically in the course their transaction? Did the UCC rules
prevent or enable opportunistic behavior in this case? Should the law care about
opportunistic behavior one way or the other?

Problems
Problem 10.1

Which of the following things qualify as “goods” such that their sale would be
governed by UCC Article 2?7 Be prepared to identify the statutory reason why each of
the following does or does not qualify. You will find UCC §§ 2-105 and 2-107 especially
useful here.

Farm
Condominium
Automobile
Book

Copyright license
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Personal check

Tree in the ground

Hotel room

Concert ticket

Natural gas in the ground
Natural gas in the pipe
“Doublewide” mobile home
McDonald’s hamburger
McDonalds franchise
E-book

Haircut

Legal services

€50,000

Restaurant meal

Lottery ticket

Music download
Custom-made boots

Electricity

Problem 10.2

Seller is a software company that has a professional suite of software for law
office operations. Purchasers can either get the software mailed to them on CDs for
$1,099, or can download the software from the Web for $999. Lawyer downloads the
Web-based software and pays the money. Unfortunately, the software has a defect
that causes Lawyer’s entire system to crash, causing serious damage and losses to
his law practice. Lawyer wants to sue Seller. In particular, Lawyer wants to argue
that his software purchase is an Article 2 transaction because Article 2 provides
better implied warranties (see UCC section 2-314 as an example) than does the
common law.

What is Lawyer’s argument that the software purchase was a sale of “goods”
for purposes of UCC Article 2? What is Seller’s argument that the purchase was not
a sale of goods? Be sure to use UCC § 2-105(1) in both sides’ arguments.
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Problem 10.3

On June 1, the sales director of Nanakuli Asphalt sent an email message to
Star Paving saying as follows: “Following up on our conversation yesterday on the
Montecito job, we are offering you 1,500 cubic yards of HMA asphalt (approx. 3,000
tons) at $75/ton, loaded on your trucks at our facility. We will keep this offer open
until June 7. Please let us know ASAP. Thanks for your business!” The sales director’s
e-mail gave his name on the “from” line but did not contain an e-mail signature block,
and the body of the email contained the Nanakuli logo and his electronic business
card. On June 4, Nanakuli’s sales director sent a new email, saying, “We regret that
a sudden price increase from our oil supplier means we have to withdraw our quote
of June 1. We can provide the asphalt, but the new price will be $82/ton. Sorry for
any inconvenience.” Star gets this shortly after it is sent. Nevertheless, on June 6,
Star sends a message purporting to accept the June 1 offer. Nanakuli refuses.

Star ultimately pays the $82/ton price, but later sues for a refund of $7/ton on
the 3,000 tons purchased, claiming Nanakuli made an irrevocable offer that it
accepted, and therefore that there was a contract at $75/ton. What result under the
UCC? Consider UCC §§ 2-204, 2-205, and 2-206 in connection with this problem.

202 CHAPTER IV: ALTERNATIVE REGIMES



Unit 11: Uniform Commercial Code - Merchants and
Terms

ALTERNATIVE REGIMES

Part Two

FOCUS OF THIS UNIT

Article 2 of the Uniform Commercial Code applies to all sales of goods, even if
(for example) you sell your classmate a used comic book for one dollar. As to its
applicability, the UCC does not have a minimum price or any particular
qualifications for buyers or sellers. The transaction need only be one in which title to
goods passes from the seller to the buyer for a price. That being said, Article 2 does
contain several special rules that apply only to merchants. This unit will introduce
you to the concept and some of the implications of a there being a UCC “merchant”
on one or both sides of a sales transaction. We will also consider a topic that has been
the bane of generations of students (and professors) of American contract law—the
so-called “battle of the forms” under UCC § 2-207. Suffice it to say for now that section
2-207 throws out the “last shot rule” of common-law contract formation and replaces
it with . . . something different. It is a little bit complicated.

Merchants and Additional Standards. A recurring tension in American law—
not just in contract law—is the question of whether the law should treat all parties
the same regardless of their knowledge or sophistication. The question is frequently
resolved both ways. A healthy dose of equal treatment is embodied in Theodore
Roosevelt’s famous declaration that “no man is above the law and no man is below
it.” On the other hand, some situations seem to call for recognition that some parties
are in a position where holding them to a higher standard is reasonable, reflecting
the famous Biblical admonition that “to whom much is given, from him much will be
required.” Or, as football coach Tony Dungy put it, “I need to treat everybody fairly,
but fair doesn't always mean equal.”

Article 2 addresses this tension by creating a special category of buyers and
sellers known as “merchants,” essentially people or organizations who regularly deal
in the goods or practices of selling goods. For example, if law professor Snyder sells
his used car to law professor Burge, the transaction is governed by the UCC, but
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neither party is a merchant. Snyder is not a car dealer and Burge does not buy cars
except for personal use. If, however, Burge buys his vehicle off the lot at Snyder’s
Used Car Mart, Snyder in that case qualifies as a merchant while Burge does not.
Taking the facts one step further, suppose that Burge is actually a used car buyer for
the local auto auction. In that case, the sale occurred “between merchants” because
both sides both sides of the car sale qualify as merchants. UCC § 2-104 defines the
term “merchant” in subsection (1), while subsection (3) describes when a transaction
1s “between merchants.” Both concepts will show up in the cases in this unit, so you
would do well to examine UCC § 2-104 briefly before continuing.

In this unit, we will see two of the instances where merchant status matters
under Article 2. The first is the creation of a warranty that goods sold by a merchant
are of a certain quality, a warranty known as the “implied warranty of
merchantability,” contained in UCC § 2-314. A second place where merchants make
an appearance in this unit is in section 2-207, the other major topic in this unit.

Shattering the Mirror Image Rule. Section 2-207, it is fair to say, changes
everything that you think you know (and we just taught you) about the mirror-image
rule under the common-law of contracts. Indeed, one could fairly say that section 2-
207 smashes the mirror into thousands of shards capable of bloodying the hands that
touch them. Section 2-207 was drafted to deal with a real problem under the common
law. Because the mirror-image rule requires that contracting parties agree to the
exact same terms in order to form a contract, the last party to propose terms before
performance of the contract always controlled the terms of the deal. Because the last
party gets the upper hand in dictating contract terms in this situation, this mirror-
image requirement is also frequently referred to as the “last shot rule.” While that
was not necessarily a fair way to select among conflicting terms on which parties did
not agree, it at least has the virtue of being simple. Section 2-207, as you will see,
replaces mirror-image offer and acceptance with a regime where non-identical
responses to an offer are treated as acceptance of the offer, along with proposals to
modify the contract. At common law, of course, a non-identical acceptance would be
treated as a counter-offer. Section 2-207 has proved to be one of the most controversial
contract-law innovations in UCC Article 2, as well as one of the more challenging
concepts for students to understand.

As in the previous unit, we have edited citations to the Uniform Commercial
Code in the cases that follow so that they will refer you to the “Official” version of the
UCC found in many statutory supplements (or in online databases, including the free-
access Legal Information Institute: https:/www.law.cornell.edu/ucc). We believe you
will find it helpful to see the statute separately, even where courts provide you with
a lengthy quotation. Doing so will enable you to see the larger context in which
particular sections of the code operate.
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Cases and Materials
A. Merchants

FOLEY v. DAYTON BANK & TRUST
Court of Appeals of Tennessee
696 S.W.2d 356 (Tenn. Ct. App. 1985)

CRAWFORD, Judge.

In this non-jury case, plaintiffs, Marvin A. Foley, William E. Ball, III, and
Johanna M. Foley, buyers of a used truck from defendant, Dayton Bank and Trust,
appeal from the order of the Chancery Court dismissing their suit to rescind the
transaction. Plaintiffs’ complaint alleges in substance that they purchased a 1977
International Transtar II truck from Dayton; that Mayfield, the representative of the
bank handling the transaction, “stated emphatically that the motor vehicle was ‘in
good mechanical condition’ and in particular assured the plaintiff the engine in the
vehicle was in excellent condition at the time of the purchase;” and that plaintiff
relied on Mayfield’s representation and expended large sums to prepare the vehicle
for its proposed use. The complaint further avers that the vehicle broke down as the
result of engine trouble after less than 250 miles of operation, thus substantially
impairing the vehicle’s value, and that repairing the engine would require the
expenditure of at least $6,400. Plaintiffs’ complaint states that they rightfully
revoked acceptance and now seek the return of all monies paid plus other described
damages.

The record reflects that the bank had previously financed the large trailer-type
truck in question and had acquired title thereto after repossession pursuant to its
financing papers. The truck had been on the defendant’s lot for several months prior
to its purchase by plaintiffs. It was eight years old and had been driven approximately
447,161 miles. Although the defendant bank engaged in the business of financing
automobiles and related-type motor vehicles, it did not normally finance trucks of this

type.
[The court first affirms the trial court finding that Dayton Bank & Trust did

not create an “express warranty” by any statements about the condition and quality
of the truck engine.]

Plaintiffs now assert that there was an implied warranty of merchantability
as provided in UCC 2-314 which states in part:

(1) Unless excluded or modified (§2—-316), a warranty that the
goods shall be merchantable is implied in a contract for their sale if the
seller is a merchant with respect to goods of that kind . . . .
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[T]he plain reading of the statute excludes the finding of any implied warranty
since UCC § 2-314 (1979) applies only to sales made by a “merchant with respect to
goods of that kind.” UCC § 2—-104 defines merchant as:

“Merchant” means a person who deals in goods of the kind or
otherwise by his occupation holds himself out as having knowledge or
skill peculiar to the practices or goods involved in the transaction or to
whom such knowledge or skill may be attributed by his employment of
an agent or broker or other intermediary who by his occupation holds
himself out as having such knowledge or skill.

From the undisputed testimony in the record, it is clear that the defendants, Dayton
Bank & Trust Company and Homer Mayfield, are not merchants within the meaning
of the statute.

Review Question 1. Courts are not always helpful in articulating their
reasoning, and here the Foley court seemed to think it self-evident why Dayton Bank
& Trust was not a merchant against whom the implied warranty of merchantability
would operate. Why exactly is a bank—generally considered a sophisticated
commercial party—not a “merchant” for purposes of this case? Carefully read the
quoted text of the definition of “merchant” in UCC § 2-104(1).

Review Question 2. Burge is annoyingly fond of a sing-song saying that “only
a merchant has the ability to imply the warranty of merchantability.” Is that
statement correct? Read UCC § 2-314 and see if you can explain what quality of goods
are implied when goods are sold by a merchant. Can you see why parties get in legal
battles over whether a seller is or is not a merchant? The Gared Holdings case that
follows may help you answer this question.

GARED HOLDINGS, LLC v. BEST BOLT PRODUCTS, INC.
Court of Appeals of Indiana.
991 N.E.2d 1005 (Ind. Ct. App. 2013)

CRONE, J.
Facts and Procedural History

Best Bolt primarily sells fasteners, such as “bolts, nuts and screws and
miscellaneous hardware items.” Best Bolt is a distributor; it does not manufacture
the products that it sells. Sometime in 2006, Curtis Sparks, a salesman for Best Bolt,
noticed that Gared Holdings had playground equipment outside its facility and
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thought that Gared could be a potential customer. Sparks stopped in and introduced
himself. He was directed to Lori Turner, a purchasing manager who is responsible
for ordering parts that Gared uses in the products that they manufacture. Sparks
began stopping in every four weeks in hopes of establishing a business relationship
with Gared. Gared eventually placed orders for cable clamps, clevis pins, and D rings.

At issue in this case are two orders that Gared placed for pulleys. Gared uses
pulleys in the basketball goal systems that it manufactures. The basketball goals are
designed to hang from the ceiling and can be raised and lowered. The facts favorable
to the judgment reflect that, during one of Sparks’s regular sales calls in 2006, Turner
asked him if Best Bolt could supply pulleys. Turner indicated that their current
supplier, Inventory Sales, was going to raise the price, and she was hoping to find a
less expensive pulley. Turner also indicated that there was a problem with cables
slipping off the wheel and becoming lodged between the wheel and the side plate.
Turner provided samples pulleys in two sizes, #3 and #5. Sparks told Turner, “I'll see
what I can do.” Sparks did not tell Turner that neither he personally nor Best Bolt
generally had ever sold pulleys before.

Sparks requested a drawing, but Turner indicated that they did not have one.
Gared did not provide detailed specifications for the pulleys, but did indicate that the
#5 pulleys needed to be rated at 1,550 pounds, withstand a standard pull test of 8,000
pounds, and withstand a side pull test of 5000 pounds. At some point during the
design process, Gared also requested that the pulleys be fastened together with
nylocks rather than rivets.

Best Bolt decided to source the pulleys through Dakota Engineering, which
would manufacture the pulleys in China. The sample pulleys from Gared were sent
to Dakota’s engineer in China, who sent back a sample. Joe Connerly, the engineering
manager for Gared, examined the samples, measured the diameter, and looked for a
proper gap between the wheel and side plate. He did not take the samples apart
because they “appeared to be correct.” Although he could not tell for sure without
taking the pulley apart, he believed that the pulley contained a lubricated bushing
because there was a small gap on each side of the wheel between the wheel and the
side plate. However, the sample pulleys did not actually have a bushing.

On June 27, 2007, Turner placed an order with Best Bolt for 4,995 #5 pulleys.
On April 14, 2008, Turner placed an order for 2,000 #3 pulleys and an additional
5,000 #5 pulleys. The purchase order requested that Best Bolt send samples of each
for testing, although it is unclear whether Best Bolt sent the samples and, if so,
whether Gared had any testing done.

In the fall of 2008, one of Gared’s customers reported that a basketball goal
had fallen part way to the floor. Connerly examined the goal system and determined
that the pulley had stopped turning. Because the pulley was not moving with the
cable, the cable eventually became frayed and snapped. Connerly took the pulley
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apart and realized for the first time that the pulley did not have a bushing and was
not lubricated in any way. Without any lubrication, the wheel and axle had become
“frozen” together. Connerly conducted a cycling test on two Best Bolt pulleys, which
involves repeatedly lifting and lowering a load. The pulleys each seized up after
twenty-one cycles.

Gared contacted Best Bolt about the problem, and Best Bolt proposed applying
a spray lubricant to the pulleys. Connerly felt that this solution was inadequate
because there was no guarantee that the spray could be accurately applied to the
axle, the spray would likely need to be applied repeatedly, and the process would
require a lot of manpower. Gared wanted Best Bolt to accept the return of the unused
pulleys and pay for the replacement of the pulleys that had been already been used,
but Best Bolt refused. Concerned that the basketball goal systems incorporating the
Best Bolt pulley posed a safety hazard, Gared decided to replace the pulleys with a
more expensive pulley manufactured by Block Division (“Block”). Gared refused to
pay for the second order of Best Bolt pulleys and also refused delivery of an order of
clevis pins.

On September 10, 2009, Gared filed a complaint against Best Bolt stating five
claims [including] breach of the implied warranty of merchantability. On November
4, 2009, Best Bolt filed an answer and a counterclaim seeking payment for the second
order of pulleys and the clevis pins.

A bench trial was held on June 5 through 7, 2012. It was undisputed that Gared
did not specifically request that the pulley have a lubricated bushing. However,
Gared attempted to show that a lubricated bushing was a standard or essential
component of a pulley, and therefore a buyer would not typically need to make a
specific request for a lubricated bushing. Connerly testified that he considered pulleys
to be an “off-the-shelf” item that could be purchased from a catalog without needing
to provide a drawing. He testified that a buyer would not have to specify that it have
a lubricated bushing or bearing because “[t]hat’s standard in the industry.” Connerly
stated that the pulleys that Gared has purchased from suppliers other than Best Bolt
have all had lubricated bushings and did not have problems with seizing up. Connerly
testified that a pulley without a lubricated bushing could work only “[f]lor a short
period of time,” but not for the “expected life of the . . . pulley.” He stated that the
Best Bolt pulleys started failing less than a year after the basketball goal systems
were sold, and he would expect a pulley to last more than a year. Connerly testified
that he had not opted to perform a cycle test on the pulleys before approving them for
purchase because “the pulleys that . . . are normally manufactured . . . it’s a
requirement of that pulley to be able to rotate. So when you purchase a pulley you
expect it to be able to rotate and it was really no reason to do a cycle test at that point
in time.” After the problem arose with the Best Bolt pulleys, Connerly made a detailed
drawing of a pulley “so that if we chose to go to . . . another supplier who was not a
normal manufacturer of pulley[s] they would understand the requirements of
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manufacturing a pulley.” However, when Gared started purchasing pulleys from
Block, it did not provide the drawing to Block because Block had its own drawing.

Turner likewise testified that the pulleys that Gared had purchased from other
manufacturers all had lubricated bushings. She said that at the time that she started
ordering from Best Bolt, Gared did not have a specification sheet for the # 5 pulley
because “it was a standard item. There was nothing custom about it....” She did not
think that it was necessary to specify that the pulleys needed to have a lubricated
bushing because they were an off-the-shelf item and always have a lubricated
bushing.

Kevin Needier, the operations manager of Gared, also characterized pulleys as
an off-the-shelf part. Needier also testified that the pulleys that Gared had purchased
from other manufacturers all had lubricated bushings. He stated that Gared had not
had to ask Inventory Sales or Block to provide a lubricated bushing.

Implied Warranty of Merchantability

The trial court ruled that the implied warranty of merchantability did not
apply because Best Bolt is not a merchant as that term is defined by Indiana’s version
of the Uniform Commercial Code. Section 2-314(1) provides: “Unless excluded or
modified [under § 2-316], a warranty that the goods shall be merchantable is implied
in a contract for their sale if the seller is a merchant with respect to goods of that
kind.” The comments to this section state, “A person making an isolated sale of goods
1s not a ‘merchant’ within the meaning of the full scope of this section and, thus, no
warranty of merchantability would apply.” UCC § 2-314, cmt. 3. Section 2-104 defines
a “merchant” as “a person who deals in goods of the kind or otherwise by his
occupation holds himself out as having knowledge or skill peculiar to the practices or
goods involved in the transaction.” The comments to this section state that, in the
context of the implied warranty of merchantability, the term “merchant” is restricted
“to a much smaller group than everyone who is engaged in business and requires a
professional status as to particular kinds of goods.” UCC § 2-104, cmt. 2. At the same
time, our cases hold that the implied warranty of merchantability “is imposed by
operation of law for the protection of the buyer and must be liberally construed in
favor of the buyer.” Frantz v. Cantrell, 711 N.E.2d 856, 859 (Ind.Ct.App.1999).

Regarding Gared’s claim for breach of the warranty of merchantability, the
court’s order states: “The evidence demonstrated that this was the first and last sale
of pulleys by Best Bolt. In fact Best Bolt was merely the distributor and Gared was
aware that Best Bolt was trying to find a company to manufacture the pulleys at a
price acceptable to Gared.” The term “merchant” is not limited to manufacturers, and
Best Bolt does not cite any authority that supports the proposition that a distributor
cannot be a merchant. Furthermore, the court’s order is incorrect insofar as it states
that Best Bolt made only one sale of pulleys. Best Bolt made two sales to Gared, and
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we also note that Best Bolt’s vice president testified that Best Bolt would be willing
to continue selling pulleys if it had a buyer.

Gared argues that if the trial court’s “interpretation of the definition of
‘merchant’ is accepted then a seller such as Defendant which sells a wide variety of
industrial products would get a free pass on its first sale of any item that it sold.”
Although the number or frequency of sales surely is relevant to the question of
whether a seller is a merchant, we are inclined to agree that a small number of sales
1s not necessarily conclusive proof that the seller is not a merchant; rather, it could
be indicative that the seller simply has a relatively new product or a limited market
for a particular product.

Gared argues that this case is similar to Frantz. In that case, a homeowner
sued Joseph Frantz and Frantz Lumber Company over defective shingles that were
installed on his roof. The opinion treats Frantz and the lumber company as a single
entity, although the opinion is somewhat vague as to their relationship and the
lumber company’s role in the work that was performed on the roof. However, the
ultimate holding appears to be that the lumber company was found to be a merchant
of shingles because it represented that it sold “all kinds of building material” and
appeared knowledgeable about roofing materials. Frantz, 711 N.E.2d at 859.
Similarly, Best Bolt sold a variety of hardware products, and pulleys are in the same
general line of business. On the other hand, Frantz does not shed much light on the
issue of whether a seller who has made only a few sales of a product may be
considered a merchant.

Frantz is one of only a few Indiana cases to discuss the meaning of the term
merchant; therefore, we find it helpful to look to cases from other jurisdictions that
have addressed the issue. One commentator states:

A single, isolated transaction is not enough to establish that a merchant
deals in goods of that kind, but one can be found to be a merchant for
this purpose if he customarily sells a general line of goods related to the
item in question, even though that specific item is being sold for the first
time.

HAWKLAND’S UNIFORM COMMERCIAL CODE SERIES § 2-314:2 (West 2012) (footnotes
omitted). Wood Products v. CMI Corp., 651 F. Supp. 641 (D. Md.1986), is cited in
support.

Wood Products concerned a furnace that was originally designed by James
Angelo to convert sawdust and other wood waste products into charcoal. CMI
Corporation obtained the rights to manufacture the Angelo furnace and sold one to
Wood Products, a company primarily engaged in milling and selling lumber. CMI
altered the design of the furnace to incorporate a larger drum. Wood Products began
experiencing problems with the furnace almost immediately, most of which stemmed
from the fact that the drum was too large and too thin. Wood Products sued CMI on
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several theories, including breach of the warranty of merchantability. CMI argued
that it was not a merchant with respect to goods of the kind due to “the experimental
nature of the furnace.” The court disagreed, noting that CMI “was then
manufacturing (for the use of one of its affiliates) a similar furnace and it has
manufactured another since.” See also Geo. Byers Sons, Inc. v. E. Europe Import
Export, Inc., 488 F. Supp. 574, 580 (D. Md.1980) (company that was trying to
establish an American market for East European vehicles was held to be a merchant
of East German motorcycles even though its only other sale at the time was a single
Romanian jeep).

Best Bolt argues that this case is similar to Fred J. Moore, Inc. v. Schinmann,
700 P.2d 754 (Wash. Ct. App. 1985). In that case, the Moore family was in the
business of growing mint for the production of mint oil. The Moores were approached
by the Schinmanns, who wished to buy spearmint roots. The Moores had never
previously sold mint roots, but ultimately agreed to sell roots to the Schinmanns.
When the mint roots turned out to be a mixture of spearmint and peppermint, the
Schinmanns sued the Moores on several theories, including the warranty of
merchantability. The court held that the Moores were not merchants with respect to
mint roots because “this was the first and only sale of roots by the Moores.” Moore
involved a single sale, and there was no evidence to suggest that the Moores were
Iinterested in continuing to sell mint roots. The case at bar is more similar to Wood
Products and Geo. Byers, where the sellers had made a few sales and there was
evidence to suggest that the sellers were attempting to develop a new market.

We conclude that the trial court erred by focusing on the fact that Best Bolt
was a distributor rather than a manufacturer because that fact is not relevant to the
analysis. We also conclude that the trial court erred by characterizing Best Bolt’s
experience with pulleys as a single sale where the undisputed evidence reflects that
Best Bolt made two sales and was willing to continue selling pulleys if it had a buyer.
See McHugh v. Carlton, 369 F. Supp. 1271, 1277 (D.S.C.1974) (service station that
would procure and sell recapped tires upon request of customer was a merchant of
recapped tires even though service station did not regularly stock and sell recapped
tires). Based on the authorities that we have examined, we conclude that Best Bolt is
a merchant with respect to pulleys.

We turn then to whether Best Bolt breached the implied warranty of
merchantability. Indiana UCC § 2—314(2) provides:

Goods to be merchantable must at least be such as:

(a) pass without objection in the trade under the contract description;
and

(b) 1in the case of fungible goods, are of fair, average quality within the
description; and
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(¢c) are fit for the ordinary purposes for which such goods are used; and

(d) run, within the variations permitted by the agreement, of even
kind, quality, and quantity within each unit and among all units
mvolved; and

(e) are adequately contained, packaged, and labeled as the agreement
may require; and

(f) conform to the promises or affirmations of fact made on the
container or label if any.

The undisputed evidence establishes that the ordinary purpose of a pulley is
to bear a dynamic load. Several of Gared’s witnesses testified that a lubricated
bushing was an essential part of a pulley, that lubricated bushings were standard in
the industry, that it was unreasonable to make pulleys without lubricated bushings,
and that a pulley without a lubricated bushing would inevitably have a short useful
life. On the other hand, Hylton testified that he was aware of pulleys made without
lubricated bushings and opined that “under certain load—static load or . . . very low
dynamic loads a non[-]bushed pulley could work just as well as a bushed pulley.”
Because the evidence 1s in conflict and the trial court did not reach the issue, we
remand for the trial court to determine whether Best Bolt breached the warranty of
merchantability.

Conclusion

We conclude that the trial court erred in ruling that Best Bolt was not a
merchant. We therefore remand for the trial court to determine whether Best Bolt
breached the implied warranty of merchantability.

Review Question 3. Why exactly did Best Bolt qualify as a merchant,
especially given that it does not manufacture the fasteners that it sold? UCC
section 2—314(2) lists seven aspects of what it means for goods to be “merchantable.”
If you were defending Best Bolt in its case remanded to the trial court, which of the
seven items would you be most concerned that your client potentially breached, given
the evidence described in the case?

Review Question 4. The implied warranty of merchantability is so called
because it is implied by law into the contract, even if neither party intends such a
warranty. Suppose that, after the Gared Holdings case, manufacturer Best Bolt
approaches you about getting rid of the implied warranty of merchantability in its
contracts. Is there anything you could possibly do about that? Consult UCC § 2-316
In connection with your answer.
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B. Conflicting Terms in Offer and Acceptance

COMMERCE & INDUSTRY INS. CO. v. BAYER CORP.
Supreme Judicial Court of Massachusetts
433 Mass. 388, 742 N.E.2d 567 (2001)

GREANEY, J.

We granted the application for direct appellate review of the defendant, Bayer
Corporation (Bayer), to determine the enforceability of an arbitration provision
appearing in the plaintiff’s, Malden Mills Industries, Inc. (Malden Mills), orders
purchasing materials from Bayer. In a written decision, a judge in the Superior Court
concluded that the provision was not enforceable. An order entered denying Bayer’s
motion to compel arbitration and to stay further litigation against it. We affirm the
order.

The background of the case is as follows. Malden Mills manufactures
internationally-known apparel fabrics and other textiles. On December 11, 1995, an
explosion and fire destroyed several Malden Mills’s buildings at its manufacturing
facility. Subsequently, Malden Mills and its property insurers, the plaintiffs
Commerce and Industry Insurance Company and Federal Insurance Company,
commenced suit in the Superior Court against numerous defendants, including
Bayer. In their complaint, the plaintiffs allege, insofar as relevant here, that the
cause of the fire was the ignition, by static electrical discharge, of nylon tow (also
known as bulk nylon fiber), which was sold by Bayer to Malden Mills and used by
Malden Mills to manufacture “flocked fabric,” a fabric used primarily for upholstery
application.

Malden Mills initiated purchases of nylon tow from Bayer either by sending its
standard form purchase order to Bayer, or by placing a telephone order to Bayer,
followed by a standard form purchase order. Each of Malden Mills’s purchase orders
contained, on the reverse side, as one of its “terms and conditions,” an arbitration
provision stating:

Any controversy arising out of or relating to this contract shall be settled by

arbitration in the City of New York or Boston as [Malden Mills] shall determine in

accordance with the Rules then obtaining of the American Arbitration Association

or the General Arbitration Council of the Textile Industry, as [Malden Mills] shall
determine.

Another “term and condition” appearing in paragraph one on the reverse side of each
purchase order provides:
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This purchase order represents the entire agreement between both parties, not
withstanding any Seller’'s order form, whether sent before or after the sending of
this purchase order, and this document cannot be modified except in writing and
signed by an authorized representative of the buyer.

In response, Bayer transmitted Malden Mills’s purchase orders to the manufacturer
with instructions, in most instances, that the nylon tow was to be shipped directly to
Malden Mills. Thereafter, Bayer prepared and sent Malden Mills an invoice. Each of
the Bayer invoices contained the following language on its face, located at the bottom
of the form in capital letters:

TERMS AND CONDITIONS: NOTWITHSTANDING ANY CONTRARY OR
INCONSISTENT CONDITIONS THAT MAY BE EMBODIED IN YOUR
PURCHASE ORDER, YOUR ORDER IS ACCEPTED SUBJECT TO THE
PRICES, TERMS AND CONDITIONS OF THE MUTUALLY EXECUTED
CONTRACT BETWEEN US, OR, IF NO SUCH CONTRACT EXISTS, YOUR
ORDER IS ACCEPTED SUBJECT TO OUR REGULAR SCHEDULED PRICE
AND TERMS IN EFFECT AT TIME OF SHIPMENT AND SUBJECT TO THE
TERMS AND CONDITIONS PRINTED ON THE REVERSE SIDE HEREOF.

The following “condition” appears in paragraph fourteen on the reverse side of each
nvoice:
This document is not an Expression of Acceptance or a Confirmation document as
contemplated in Section 2-207 of the Uniform Commercial Code. The acceptance

of any order entered by [Malden Mills] is expressly conditioned on [Malden Mills’s]
assent to any additional or conflicting terms contained herein.

Malden Mills usually remitted payment to Bayer within thirty days of receiving an
nvoice.

Based on the arbitration provision in Malden Mills’s purchase orders, Bayer
demanded that Malden Mills arbitrate its claims against Bayer. After Malden Mills
refused, Bayer moved to compel arbitration and to stay the litigation against it. The
judge denied Bayer’s motion, concluding, under § 2-207 of the Massachusetts
enactment of the Uniform Commercial Code, that the parties’ conduct, as opposed to
their writings, established a contract. As to whether the arbitration provision was an
enforceable term of the parties’ contract, the judge concluded that subsection (3) of
§ 2-207 governed, and, pursuant thereto, the arbitration provision was not
enforceable because the parties had not agreed in their writings to arbitrate. Finally,
the judge rejected Bayer’s argument that the plaintiffs should be equitably estopped
from refusing to proceed under the arbitration provision.

This case presents a dispute arising from what has been styled a typical “battle
of the forms” sale, in which a buyer and a seller each attempt to consummate a
commercial transaction through the exchange of self-serving preprinted forms that
clash, and contradict each other, on both material and minor terms. See 1 JAMES J.
WHITE & ROBERT S. SUMMERS, UNIFORM COMMERCIAL CODE § 1-3, at 6-7 (4th ed.
1995). Here, Malden Mills’s form, a purchase order, contains an arbitration provision,
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and Bayer’s form, a seller’s invoice, is silent on how the parties will resolve any
disputes. Oddly enough, the buyer, Malden Mills, the party proposing the arbitration
provision, and its insurers, now seek to avoid an arbitral forum.

Section 2-207 was enacted with the expectation of creating an orderly
mechanism to resolve commercial disputes resulting from a “battle of the forms.” The
section has been characterized as “an amphibious tank that was originally designed
to fight in the swamps, but was sent to fight in the desert.” WHITE & SUMMERS, supra,
at § 1-3, at 8. Section 2-207 sets forth rules and principles concerning contract
formation and the procedures for determining the terms of a contract. As to contract
formation, under § 2-207, there are essentially three ways by which a contract may
be formed. “First, if the parties exchange forms with divergent terms, yet the seller’s
invoice does not state that its acceptance is made ‘expressly conditional’ on the buyer’s
assent to any additional or different terms in the invoice, a contract is formed [under
subsection (1) of § 2-207].” JOM, Inc. v. Adell Plastics, Inc., 193 F.3d 47, 53 (1st Cir.
1999). “Second, if the seller does make its acceptance ‘expressly conditional’ on the
buyer’s assent to any additional or divergent terms in the seller’s invoice, the invoice
1s merely a counteroffer, and a contract is formed [under subsection (1) of § 2-207]
only when the buyer expresses its affirmative acceptance of the seller’s counteroffer.”
Id. Third, “where for any reason the exchange of forms does not result in contract
formation (e.g., the buyer ‘expressly limits acceptance to the terms of [its offer]’ under
§ 2-207(2)(a), or the buyer does not accept the seller’s counteroffer under the second
clause of § 2-207[1]), a contract nonetheless 1s formed [under subsection (3) of § 2-
207] if their subsequent conduct—for instance, the seller ships and the buyer accepts
the goods—demonstrates that the parties believed that a binding agreement had been
formed.” Id. at 54.

Bayer correctly concedes that its contract with Malden Mills resulted from the
parties’ conduct, and, thus, was formed pursuant to subsection (3) of § 2-207. A
contract never came into being under subsection (1) of § 2-207 because (1) paragraph
fourteen on the reverse side of Bayer’s invoices expressly conditioned acceptance on
Malden Mills’s assent to “additional or different” terms, and (2) Malden Mills never
expressed “affirmative acceptance” of any of Bayer’s invoices. In addition, the
exchange of forms between Malden Mills and Bayer did not result in a contract
because Malden Mills, by means of language in paragraph one of its purchase orders,
expressly limited Bayer’s acceptance to the terms of Malden Mills’s offers.

Although Bayer acknowledges that its contract with Malden Mills was formed
under subsection (3) of § 2-207, it nonetheless argues, relying on language in both
JOM, supra at 55, and official comment 6 to § 2-207 of the Code, that the terms of the
contract are determined through an application of the principles in subsection (2) of
§ 2-207. Under this analysis, Bayer asserts that the arbitration provision became part
of the parties’ contract because it was not a “material alteration,” and to include the
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provision would cause no “surprise or hardship” to the plaintiffs. This analysis is
incorrect.

Bayer ignores the significance of the method of contract formation in
determining the terms of a contract. See WHITE & SUMMERS, supra, at § 1-3, at 19-20
(discussing three routes of contract formation under § 2-207, and noting “the terms
of any resulting contracts will vary, depending on which route to contract formation
a court adopts”). Where a contract is formed by the parties’ conduct (as opposed to
writings), as is the case here, the terms of the contract are determined exclusively by
subsection (3) of § 2-207. 2 RONALD A. ANDERSON, UNIFORM COMMERCIAL CODE § 2-
207:14, at 568; § 2-207:28, at 574-575; § 2-207:47, at 584; § 2-207:146, at 640 (3d ed.
rev. 1997). Official comment 7, which Bayer overlooks, expressly directs as much:

In many cases, as where goods are shipped, accepted and paid for
before any dispute arises, there is no question whether a contract has
been made. In such cases, where the writings of the parties do not
establish a contract, it is not necessary to determine which act or
document constituted the offer and which the acceptance. . . . The only
question is what terms are included in the contract, and subsection [3]
furnishes the governing rule”). Under subsection (3) of § 2-207, “the
terms of the particular contract consist of those terms on which the
writings of the parties agree, together with any supplementary terms
incorporated under any other provisions of this chapter.

In this respect, one commentator has aptly referred to subsection (3) of § 2-207 as the
“fall-back” rule. See 1 THOMAS M. QUINN, UNIFORM COMMERCIAL CODE COMMENTARY
AND LAW DIGEST 9 2-207[A][14], at 2-134 (2d ed. 1991). Under this rule, the Code
accepts “common terms but rejects all the rest.” While this approach “serves to leave
many matters uncovered,” terms may be filled by “recourse to usages of trade or
course of dealing under § 1-205 or, perhaps, the gap filling provisions of §§ 2-300s.”

Contrary to Bayer’s contentions, subsection (2) of § 2-207 is not applicable for
several reasons. First, subsection (2) instructs on how to ascertain the terms of a
contract when the contract is formed either by the parties’ writings or by a party’s
written confirmation of an oral contract, situations not present here (the parties’
contract was formed by their conduct). Second, the rules set forth in subsection (2),
concerning how the terms of a contract between merchants are determined, apply
only when the acceptance or written confirmation contains “additional or different
terms,” a situation also not present here (Bayer’s invoice is silent concerning how to
resolve disputes).

Where the writings do not form a contract, subsection (3) states its own
criteria—“those terms on which the writings agree” plus any terms that would be
provided by other Code sections.
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Thus, the judge correctly concluded, under subsection (3) of § 2-207, that the
arbitration provision in Malden Mills’s purchase orders did not become a term of the
parties’ contract. The arbitration provision was not common to both Malden Mills’s
purchase orders and Bayer’s invoices. Because Bayer concedes that it never
previously arbitrated a dispute with Malden Mills, we reject Bayer’s claim that the
parties’ course of dealing requires us to enforce the arbitration provision.

Review Question 5. Do you need an aspirin after reading the Bayer case? Grab
a sharp pencil and work your way through the formation processes under section 2-
207 in three situations where the parties’ forms do not match: (1) The second form
purports to be an acceptance with different terms but contains no “expressly
conditional” language. (2) The second form does contain the “expressly conditional”
language, but neither party has yet begun to perform. (3) The second form does
contain the “expressly conditional” language but the parties have performed. Whose
terms get to be controlling in each of those three circumstances?

Review Question 6. What is the problem that the UCC drafters tried to solve
by replacing the simple mirror-image rule with the more complex machinations of
section 2-207? What are some potential benefits (and yes, there are some) to the
section 2-207 approach to terms in contract formation?

Review Question 7. “Where a contract is formed” says the Bayer court, “by the
parties’ conduct (as opposed to writings), as is the case here, the terms of the contract
are determined exclusively by subsection (3) of § 2-207.” What exactly prevented a
contract from being formed by the parties’ writings in the Bayer case? How might
those writings have been changed to lead to (as Bayer wanted) formation of a contract
under subsections (1) and (2) rather than under subsection (3)?
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FLENDER CORPORATION v. TIPPINS INTERNATIONAL, INC.
Superior Court of Pennsylvania
830 A.2d 1279 (Pa. Super. 2003)
JOHNSON, J.

Tippins International, Inc., appeals the trial court’s order denying its motion
to compel arbitration under the terms of a commercial contract. The trial court
determined that the arbitration clause on which Tippins relies was merely a part of
its offer of purchase and never became a part of the parties’ contract. The court
determined, in addition, that the parties formed a contract through course of conduct
pursuant to section 2-207(3) of the Pennsylvania [Uniform] Commercial Code that
did not include an arbitration provision. [W]e affirm the court’s order.

This matter arose out of a “battle of the forms” in which the two contracting
parties attempted to impose differing terms on the purchase of goods. Tippins, a
Pittsburgh company then engaged in the construction of a steel rolling mill in the
Czech Republic, sought to purchase gear drive assemblies from Flender Corporation
for installation at the new facility. In January 1998, Tippins mailed a purchase order
to Flender specifying terms of sale. The order limited the form in which Flender could
acknowledge and accept Tippins’s offer and required that the parties’ disputes under
any resulting contract be submitted to arbitration. The order stated Tippins’s terms
as follows: “Tippins[’s] purchase order is expressly limited to acceptance of ‘Standard
General Conditions Nova Hut Purchase Order’ and special conditions of purchase,
which take precedence over any terms and conditions written on the back of the
purchase order.” The “Standard General Conditions Nova Hut Purchase Order”
included the arbitration clause at issue here, requiring that all claims or disputes
arising out of the contract must be submitted to arbitration before the International
Chamber of Commerce in Vienna, Austria, and would be governed by Austrian law.
Moreover, the order limited the form of Flender’s acceptance as follows:

AS PART OF THIS OFFER TO PURCHASE GOODS OR SERVICES THE
ATTACHED ACKNOWLEDGMENT FORM OF THE PURCHASE ORDER “MUST”
BE SIGNED AND RETURNED.... [NEITHER] TIPPINS NOR ANY OF ITS
AFFILIATES RECOGNIZES ANY OTHER DOCUMENT AS AN
ACKNOWLEDGMENT.

Flender did not sign the attached acknowledgment form or issue any other
written acceptance of Tippins’s offer, but instead manufactured and shipped the
finished drive assemblies. Flender’s invoice, which accompanied the drive assemblies,
provided “Conditions of Sale and Delivery” that attached conditions to Flender’s
acceptance of Tippins’s order. Flender’s conditions provided as follows:

[Tlhese terms and conditions will govern all quotations covering purchase orders
for and sales of Seller’s products and are the sole terms and conditions on which
the order of buyer will be accepted. Seller’'s acceptance of Buyer’s order will not
constitute an acceptance of printed provisions on Buyer's order form which are
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inconsistent with or additional to these terms and conditions unless specifically
accepted in writing by the Seller. Buyer's agreement and Buyer’'s form containing
inconsistent or material terms shall not be deemed a specific objection to any terms
hereof.

The invoice did not, however, require that Tippins accept these additional terms in
order for the parties to form a binding contract.

The invoice also provided a mechanism for dispute resolution. The dispute
resolution clause required that “exclusive jurisdiction and venue of any dispute
arising out of or with respect to this Agreement or otherwise relating to the
commercial relationships of the parties shall be vested in the Federal and/or State
Courts located in Chicago, Illinois.” Tippins accepted and installed the gear drives
but, subsequently, failed to pay the balance due on the shipment. Flender then
commenced this action in the Court of Common Pleas of Allegheny County seeking to
recover an amount outstanding of $238,663.15, plus $76,372.16 in service charges.

In the trial court, Tippins filed preliminary objections to Flender’s complaint
asserting that the parties’ contract of sale required that Flender submit its claim to
arbitration in Vienna, Austria. The trial court, the Honorable Ronald W. Folino,
denied Tippins’s objections, reasoning that the arbitration clause on which Tippins
relied had been “knocked out” because it was materially different from the dispute
resolution clause in Flender’s invoice. The court concluded, in addition, that because
both parties proceeded with the transaction as if they had a contract, although
neither party had accepted the other’s terms, the only contract they could be deemed
to have was established by course of conduct under section 2-207(3) of the UCC.

All parties agree that UCC section 2-207 and cases applying it are dispositive
of the issue before us. They disagree sharply, however, concerning which subsections
apply and whether the difference in provisions governing dispute resolution apparent
in the parties’ respective forms served to “knock out” both provisions. Accordingly, we
shall determine whether the trial court erred in interpreting section 2-207 to conclude
that Tippins’s arbitration provision was, indeed, “knocked out” and that the contract
the parties formed did not compel arbitration.

Where, as here, one party to an agreement seeks to prevent another from
proceeding to arbitration, “the trial court’s inquiry is limited to determining
(1) whether a valid agreement to arbitrate exists between the parties and, if so,
(2) whether the dispute involved is within the scope of the arbitration provision.”
Midomo Co., Inc. v. Presbyterian Housing Development Co., 739 A.2d 180, 188 (Pa.
Super. 1999). In this case, the trial court applied the “knockout rule” derived from the
Uniform Commercial Code to determine that the parties had not entered a valid
agreement to arbitrate because the respective dispute resolution clauses of the
parties’ forms differed and therefore cancelled one another. The court concluded as
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well that the reservations each party attached to acceptance of the offer also cancelled
each other and defeated formation of a written contract.

Tippins asserts, contrary to the court’s conclusion, that because Flender did
not expressly reject the terms of Tippins’s purchase order, the parties formed a
written contract under section 2-207(1), incorporating the purchase order’s terms.
Tippins argues that different terms supplied in Flender’s invoice were precluded by
operation of section 2-207(2) and therefore could not operate to “knock out” its own
contrary terms. Tippins concludes accordingly that the parties formed a written
contract that incorporated the arbitration clause at issue here.

Tippins’s argument poses a novel question in Pennsylvania, as neither our
Supreme Court nor we have determined when a written contract may be formed
based on differing terms in competing writings, the so-called “battle of the forms.”
Nor have our courts considered whether, as the trial court concluded, the “knockout
rule” is properly applied to cancel conflicting terms in competing writings, thereby
creating a contract out of the terms on which the parties actually agree. The text of
UCC section 2-207 and decisions of the federal courts predicting adoption of the
“knockout” rule in Pennsylvania provide guidance on these questions.

[The court then quotes UCC § 2-207 in its entirety.]

Section 2-207(1) provides that an expression of acceptance may operate to
accept an offer even if it contains terms additional to or different from those stated in
the offer. Thus, mere non-conformance between competing forms will not undermine
the formation of a contract, so long as the parties demonstrate their mutual assent to
essential terms. See Daitom, Inc. v. Pennwalt Corp., 741 F.2d 1569, 1576 (10th Cir.
1984). Under such circumstances, a written contract is deemed to exist consisting of
the essential terms of the offer, to which the offeree’s response has established its
agreement. The formation of a written contract is defeated only where the offeree
responds with different or additional terms and “explicitly communicate [s] his or her
unwillingness to proceed with the transaction” unless the offeror accepts those terms.
See id. (citing Dorton v. Collins & Aikman Corp., 453 F.2d 1161 (6th Cir.1972)).

In this case, Flender, through its course of conduct and subsequent invoice,
accepted the essential terms of Tippins’s offer. Although the invoice provided terms
that did not appear in Tippins’s offer, Flender did not communicate its unwillingness
to proceed without them or condition the transaction on Tippins’s acceptance of those
terms. See UCC § 2-207(1). Consequently, we agree with Tippins that the parties did
form a written contract under section 2-207(1). However, the content of that contract,
beyond essential terms, and whether it includes the arbitration clause on which
Tippins relies, remain to be determined.

As noted, Flender, in its invoice, included terms that were either additional to
or different from the terms of the offer embodied in Tippins’s purchase order. The
treatment of additional terms, i.e., those for which no comparable provisions appear
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in the offer, is addressed in section 2-207(2). Under that section “additional terms
become part of the contract unless: (a) the offer expressly limits acceptance to the
terms of the offer; (b) the inserted term materially alters the offer; or (c) notification
of objection to the inserted terms has been given or is given within a reasonable time.”
Reilly Foam Corp. v. Rubbermaid Corp., 206 F. Supp. 2d 643, 652 (E.D. Pa. 2002). If
one of these circumstances occurs, the terms of the offer control and the additional
terms will be treated merely as proposals for incorporation into the contract subject
to the offeror’s acceptance. See Daitom, 741 F.2d at 1578. If, however, none of those
circumstances occurs, the offeree’s acceptance controls and the additional terms
become part of the parties’ contract. See id.

Nevertheless, the fate of different terms, i.e., those for which a comparable
provision does appear in the offer, is substantially less clear. Nowhere in its text does
§ 2-207(2) address them; rather, it confines its discussion to additional terms. Thus,
the language of the statute provides little guidance on the question of which set of
terms controls when an offeree’s acceptance proposes terms different from those
included in the offer. See Daitom, 741 F.2d at 1578 (“It is unclear whether different
terms in the acceptance are intended to be included under the aegis of additional
terms in [§2-207(2)] and, therefore, fail to become part of the agreement if they
materially alter the contract.”).

This question of whether different terms are to be treated as additional terms
under section 2-207(2) has divided [UCC] scholars White and Summers and prompted
courts to adopt competing majority and minority views. In Reilly Foam, The
Honorable Berle Schiller, formerly a distinguished member of this Court, now a
federal trial judge, cogently explained these competing schools of thought:

The minority view permits the terms of the offer to control. Because
there is no rational distinction between additional terms and different
terms, both are handled under § 2-207(2). For support, advocates of this
position point to Official Comment 3: “Whether or not additional or
different terms will become part of the agreement depends upon the
provisions of subsection [2].” Professor Summers, the leading advocate
of the minority rule, reasons that offerors have more reason to expect
that the terms of their offer will be enforced than the recipient of an
offer can hope that its inserted terms will be effective. The offeree at
least had the opportunity to review the offer and object to its contents;
if the recipient of an offer objected to a term, it should not have
proceeded with the contract.

Reilly Foam, 206 F. Supp. 2d at 653 (internal citations and footnote omitted). This
approach treats “different” terms as “additional” terms addressed in section 2-207(2),
see Daitom, 741 F.2d at 1579, and is the approach advocated by Tippins in this case.
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The alternate approach, recognized as preferable by the federal courts in both
Daitom and Reilly Foam, is known as the “knockout” rule, so called because
conflicting terms in the offer and acceptance cancel one another, 1.e., are “knocked
out.” “Different” terms are not treated as “additional” terms for disposition under
section 2-207(2), and section 2-207(2) is limited to its express language.

Under this view the offeree’s form is treated only as an acceptance of the
terms 1n the offeror’s form which did not conflict. The ultimate contract,
then, includes those non-conflicting terms and any other terms supplied
by the U.C.C., including terms incorporated by course of performance
(§ 2—208), course of dealing (§ 1-205), usage of trade (§ 1-205), and other
“gap fillers” or “off-the-rack” terms (e.g., implied warranty of fitness for
particular purpose, § 2-315).

Daitom, 741 F.2d at 1579. In Reilly Foam, Judge Schiller explained the pragmatic
basis for this approach:

This approach recognizes the fundamental tenet behind UCC § 2-207: to
repudiate the “mirror-image” rule of the common law. One should not be
able to dictate the terms of the contract merely because one sent the
offer. Indeed, the knockout rule recognizes that merchants are
frequently willing to proceed with a transaction even though all terms
have not been assented to. It would be inequitable to lend greater force
to one party’s preferred terms than the other’s. As one court recently
explained, “An approach other than the knock-out rule for conflicting
terms would result in ... [ ] any offeror ... [ ] always prevailing on its
terms solely because it sent the first form. That is not a desirable result,
particularly when the parties have not negotiated for the challenged
clause.” Richardson v. Union Carbide Indus. Gases, Inc., 347 N.J. Super.
524, 790 A.2d 962, 968 (App. Div.2002).

Reilly Foam, 206 F. Supp. 2d at 6563—54. Professor White advocates this approach as
the most fair and consistent with the purposes of section 2-207. It has now been
adopted by a strong majority of U.S. jurisdictions that have considered the issue, and
the federal courts have predicted its adoption in others. [The court cites authority
suggesting adoption of the “knockout” rule in at least 16 states]. In addition, the
United States Court of Appeals for the Tenth Circuit and the United States District
Court for the Eastern District of Pennsylvania have both predicted adoption of the
“knockout” rule by the Pennsylvania Supreme Court. See Daitom, Inc., 741 F.2d at
1579-80; Reilly Foam, 206 F. Supp. 2d at 653-55.

Flender urges us to apply the “knockout” rule in this case. Upon review of the
substantial authority, supra, supporting application of the “knockout” rule, coupled
with the cogent discussions provided by the courts in Daitom and Reilly Foam
predicting its adoption in Pennsylvania, we now join the majority of courts that have
considered the issue in declaring that differing terms between a section 2-207 offer
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and acceptance are properly subject to the “knockout” rule. This approach finds
support . . . in the plain language of section 2-207.

Applying the “knockout” rule espoused in the majority approach to the facts
before us, it 1s apparent that the arbitration clause upon which Tippins relies is not
part of the parties’ contract. The dispute provision in Flender’s acceptance, requiring
resolution of the parties’ disagreements in state or federal courts in Chicago, is clearly
at odds with and quite “different” from the clause in Tippins’s offer requiring
arbitration of disputes before the International Chamber of Commerce in Vienna. By
operation of the rule we adopt today, those provisions are both, quite clearly, “knocked
out.” Neither became a part of the parties’ contract. Accordingly, the trial court did
not err in refusing to compel arbitration in response to Tippins’s preliminary
objections.

For the foregoing reasons, we affirm the trial court’s order.

Review Question 8. What exactly is the “knockout” rule and when would it
apply in a UCC § 2-207 case? Can you describe a UCC § 2-207 offer and acceptance
situation where the knockout rule articulated in Flender would not apply?

Review Question 9. As the Flender opinion clearly shows, different courts have
different views on how to treat additional and different terms under UCC § 2-207(2).
What is the point of having a Uniform Commercial Code if, in fact, the same case
facts would reach different results in different states?

Problems

Problem 11.1

Ivy League University’s law school is moving into a new building this summer,
and it decided to get rid of some of its old furniture in connection with the move. Mr.
Hart, for sentimental reasons, purchased a glass-top wooden coffee table that had
previously been housed for many years in the office of his beloved Contracts professor,
Kingsfield. Regrettably, the glass top on the table contained invisible hairline stress
points, and the first time Mr. Hart placed a mug of hot coffee on the table, the glass
explosively shattered. Mr. Hart suffered both first-degree burns from the splattering
coffee and serious cuts and bleeding from the shards of glass. He now wants to sue
Ivy League University for breach of the implied warranty of merchantability in its
sale to him of the coffee table.
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(a) Is Ivy League University a “merchant”? Consult UCC § 2-104(1) and its
Official Comment 2. Be prepared to argue both sides.

(b) Assume instead that Ivy League University is actually “Ivy League
Consignment,” a merchant that regularly sells used furniture, including (the coffee
table it acquired from the law school). Did Ivy League Consignment breach the
implied warranty of merchantability as to the coffee table it sold to Mr. Hart? Consult
UCC § 2-314 and its Official Comments 3 and 4. Be prepared to argue both sides.

Problem 11.2

Reconsider the facts of the 1915 New York case of Poel v. Brunswick-Balke-
Collander Co., which you read—and should review again—in Unit 5 of the CONTRACT
FORMATION chapter of this casebook.

Assume now that the Uniform Commercial Code (which was not widely
adopted until about a half-century after Poel) governs the case under its same facts.
Would Poel come out differently? If so, how and why? Consider UCC § 2-207 in

connection with this problem.

Problem 11.3

Computer Manufacturer sent a signed purchase order to Supplier ordering
5,000 Mark-V electronic components for use in building its computers. The purchase
order contained several preprinted terms on the back, including (1) a provision that
all goods provided by Supplier must be warranted against all defects for five years,
and (2) a provision that all disputes under the contract will be settled by arbitration
in California. Supplier responds with an acknowledgment form that says, “We have
entered your order; please send us shipment details.” Supplier’s form contains
preprinted terms on the back which specify (1) all products provided by Supplier carry
a limited one-year repair-and-replace warranty, and (2) all disputes under the
contract will be settled by arbitration in Florida. Manufacturer subsequently sends a
message setting out the delivery schedule, which says “this delivery order is subject
to all terms and conditions set forth in our original purchase order.” Nothing further
is said. Supplier ships the components. When some of them prove defective after two
years, Manufacturer wants to sue Supplier.

Are the components still under warranty? And where (if anywhere) will the
dispute be arbitrated? Consider UCC § 2-207 in connection with this problem.
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Unit 12: United Nations Convention on Contracts for
the International Sale of Goods

ALTERNATIVE REGIMES

Part Three

FOCUS OF THIS UNIT

Commerce is Global, and so are Contracts. Trade between nations has been
a major part of world history since at least the time of the Babylonian Empire. But
obvious problems arise when transactions cross national borders because laws and
commercial practices change. A merchant doing business in another country also has
a potential problem in that the courts of one country might tend to favor that
country’s own citizens in a dispute with merchants from other countries. Even if the
courts are completely unbiased, however, there is a more fundamental problem. If the
buyer is in the United States and the seller is in Italy and the goods are destined for
delivery in Russia, which body of law (U.S., Italian, Russian) will apply? And in which
jurisdiction can the suit be brought?

A body of law that goes under the name of conflict of laws! historically has
tried to deal with these issues by providing rules determining which jurisdiction’s law
will apply. Also, under an international notion of “comity,” courts of one country are
supposed to recognize and give effect to judgments from other countries. Still, despite
the best efforts of generations of lawyers, judges, and legal scholars, the system relies
a great deal on good faith and cooperation, as many more potential ways to evade
contract enforcement exist in a multinational setting than do with a domestic
contract.

Welcome to the United Nations CISG. To help bring more certainty, many of
the world’s largest trading nations—and a host of smaller ones—negotiated, signed,

1 [“Conflict of Laws” is sometimes the subject of its own law school course, and the topic of
multiple and conflicting laws otherwise comes up in courses with names like “Private International
Law” or “International Business Transactions.” Both future commercial litigators and future business
transaction lawyers would benefit from a working knowledge of these areas. —Eds.]
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and ratified a treaty called the United Nations Convention on Contracts for the
International Sale of Goods, or “CISG” in contract-law parlance. Unlike some United
Nations pronouncements—the Universal Declaration of Human Rights, for
example—the CISG is not an aspirational or advisory document. As you will see from
the cases below, it is a multilateral treaty that was signed by the President and
ratified by the United States Senate, which makes the treaty the domestic law of the
United States. When a contract refers to “the law of Michigan” or “the law of Texas,”
that law literally includes the CISG. While American cases involving the CISG most
often end up in federal courts, the law would be just as applicable in an American
state court.

The CISG is designed to be used as commercial law in a hundred different
jurisdictions. Because each of those jurisdictions has its own commercial law—some
derived from English common law but most from other sources, especially Roman-
derived civil law—the treaty is necessarily a compromise. Some of its rules are similar
to those in the United States; some are similar to those in other nations, including
those of the European Community. Thus the CISG tracks no single country’s
commercial law. This means that a significant population of lawyers tends to dislike
the CISG in pretty much every country. (Lawyers tend to prefer law that matches
their own local law.) Nevertheless, even for purely American businesses, some aspects
of the CISG may be superior for some clients over domestic contract regimes like the
UCC. If you wish to be a practicing business lawyer in an era of global commerce, you
would be wise to make the CISG as part of your legal toolkit.

When Does the CISG Apply? The CISG applies only to contracts between
parties that are residents of “Contracting States,” which is the term used for countries
that have ratified the treaty. As of this writing, nearly 80 countries have ratified it,
including most of the larger players in international trade. Some notable countries
have not ratified the CISG, however, including India, the United Kingdom, much of
Southeast Asia, and most of Africa. Importantly for lawyers with clients in North
America, the CISG has been ratified by Mexico, Canada, and the United States.
Thus, a contract between a business in Laredo, Texas and a business in Nuevo
Laredo, Mexico would be governed by the CISG if the contract does not otherwise
specify governing law. The CISG’s coverage is also generally limited to business-to-
business contracts, so as not to interfere with domestic consumer protection laws.

A very important aspect of the CISG is that parties are free to opt out of it.
Thus, an American seller might specify that its transactions will not be governed by
the CISG, but by the Uniform Commercial Code in a particular state. A German
manufacturer might want to specify the law of one of the German states. Unless
these parties opt out, however, the CISG applies, because both the United States and
Germany are CISG signatories.

Confusing Vocabulary: “State” and “Article.” Right off the bat, the CISG
refers to parties in “different States.” In this treaty context, the word “State” does

226 CHAPTER IV: ALTERNATIVE REGIMES



not mean what it usually means in American law, which is one of the states
constituting the United States of America. Rather, a “State” under the CISG is a
sovereign nation, or perhaps more clearly, a nation state. Thus, for purposes of the
CISG, the United States is one “State.” Canada, China, and Germany are also each
a “State.” But a contract between residents of Oklahoma and Arkansas does not
involve “different States” under the CISG.

Fresh off of dealing with Article 2 of the Uniform Commercial Code—a large,
chapter-like grouping of statutes—you will probably notice that an “article” of the
CISG is not at all the same thing. Indeed, to most American lawyers, what the CISG
calls an “article” is more like a “section.” Do not be confused that the term “article”
refers to something different in the CISG than it does in the UCC.

Finding the Signatories and Treaty Text. A current list of countries that are
CISG signatories can be found at the following link:

http://www.cisg.law.pace.edu/cisg/countries/cntries.html.

When working through some of the questions and problems in this unit (or any CISG
issue, for that matter), check to see whether or not a jurisdiction is a CISG signatory.
For convenience, some relevant provisions of the CISG are provided in the materials
below. The full text may be found in a statutory supplement, if your professor has
assigned one, or online at the following link:

http://www.cisg.law.pace.edu/cisg/text/treaty.html.

Cases and Materials

Treaty Text Note. Articles 1 through 7 of the CISG deal with when the
Convention does or does not apply. Read these articles and then answer the review
questions that follow.

CISG Article 1

(1) This Convention applies to contracts of sale of goods between parties whose
places of business are in different States:

(a) when the States are Contracting States; or

(b) when the rules of private international law lead to the
application of the law of a Contracting State.
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(2) The fact that the parties have their places of business in different States is
to be disregarded whenever this fact does not appear either from the contract or from
any dealings between, or from information disclosed by, the parties at any time before
or at the conclusion of the contract.

(3) Neither the nationality of the parties nor the civil or commercial character
of the parties or of the contract is to be taken into consideration in determining the
application of this Convention.

CISG Article 2
This Convention does not apply to sales:

(a) of goods bought for personal, family or household use, unless
the seller, at any time before or at the conclusion of the contract, neither
knew nor ought to have known that the goods were bought for any such
use;

(b) by auction;
(c) on execution or otherwise by authority of law;

(d) of stocks, shares, investment securities, negotiable
Instruments or money;

(e) of ships, vessels, hovercraft or aircraft;

(f) of electricity.

CISG Article 3

(1) Contracts for the supply of goods to be manufactured or produced are to be
considered sales unless the party who orders the goods undertakes to supply a
substantial part of the materials necessary for such manufacture or production.

(2) This Convention does not apply to contracts in which the preponderant part
of the obligations of the party who furnishes the goods consists in the supply of labour
or other services.

CISG Article 4

This Convention governs only the formation of the contract of sale and the
rights and obligations of the seller and the buyer arising from such a contract. In
particular, except as otherwise expressly provided in this Convention, it is not
concerned with:

(a) the validity of the contract or of any of its provisions or of any usage;
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(b) the effect which the contract may have on the property in the goods
sold.

CISG Article 5

This Convention does not apply to the liability of the seller for death or
personal injury caused by the goods to any person.

CISG Article 6

The parties may exclude the application of this Convention or, subject to article
12, derogate from or vary the effect of any of its provisions.

CISG Article 7

(1) In the interpretation of this Convention, regard is to be had to its
international character and to the need to promote uniformity in its application and
the observance of good faith in international trade.

(2) Questions concerning matters governed by this Convention which are not
expressly settled in it are to be settled in conformity with the general principles on
which it i1s based or, in the absence of such principles, in conformity with the law
applicable by virtue of the rules of private international law.

Review Question 1. Based on CISG Articles 1 through 7, answer whether each
of the contracts below would be governed by the CISG. Assume that each contract is
silent as to what law governs the contract unless you are told otherwise. For all of
these fact patterns, you should determine whether the counties in question are
signatories to the CISG.

a. Manufacturer in Mexico contracts to sell 5,000 shirts to a clothing Retailer
in Florida, and the contract specifies that it is governed by the law of Mexico.

b. Same facts as the previous problem, except that the contract is silent as to
what law will apply.

c. Seller in Japan contracts to sell a custom wall-sized, flat-panel television to
Buyer in Hawaii for use in Buyer’s home.

d. Same facts as the previous problem, except that Buyer is a museum that will
use the flat-panel television for presentation of an upcoming exhibit.
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e. Manufacturer in Texas contracts to sell a private jet to Corporation in India
who will use the jet for executive business travel, and the contract specifies that it is
governed by the “Texas Business and Commerce Code” (which contains the UCC,
among other provisions).

f. Same facts as the previous problem, except that the contract is silent as to
what law applies.

g. Broker in New York contracts to sell 1,000 shares of a technology stock to
Investor in Israel.

h. Construction Contractor in Argentina contracts to build a track-and-field
stadium in Brazil.

1. Buyer, a corporate president in Poland, purchases two identical antique
desks from Dealer in Vermont. Buyer plans to use one of the desks in her office and
the other as a decoration in her living room at home.

j. Buyer in Toronto purchases 10,000 bushels of soybeans from seller in Omaha
through an exchange of forms. Buyer’s form specifies the contract will be governed
by the Ontario Sale of Goods Act; Seller’s form specifies the Nebraska UCC.

Treaty Text Note. Read Articles 10, 11, 12, and 96 of the CISG, which are
excerpted below, before you read the Asante Technologies case that follows.

CISG Article 10
For the purposes of this Convention:

(a) if a party has more than one place of business, the place of business is that
which has the closest relationship to the contract and its performance, having regard
to the circumstances known to or contemplated by the parties at any time before or
at the conclusion of the contract;

(b) if a party does not have a place of business, reference is to be made to his
habitual residence.

CISG Article 11

A contract of sale need not be concluded in or evidenced by writing and is not
subject to any other requirement as to form. It may be proved by any means, including
witnesses.

CISG Article 12

Any provision of article 11, article 29 or Part II of this Convention that allows
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a contract of sale or its modification or termination by agreement or any offer,
acceptance or other indication of intention to be made in any form other than in
writing does not apply where any party has his place of business in a Contracting
State which has made a declaration under article 96 of this Convention. The parties
may not derogate from or vary the effect of this article.

CISG Article 96

A Contracting State whose legislation requires contracts of sale to be concluded
in or evidenced by writing may at any time make a declaration in accordance with
article 12 that any provision of article 11, article 29, or Part II of this Convention,
that allows a contract of sale or its modification or termination by agreement or any
offer, acceptance, or other indication of intention to be made in any form other than
in writing, does not apply where any party has his place of business in that State.

ASANTE TECHNOLOGIES, INC. v. PMC-SIERRA, INC.
United States District Court for the Northern District of California
164 F. Supp. 2d 1142 (N.D. Cal. 2001)

WARE, U.S.D.J.

This lawsuit arises out of a dispute involving the sale of electronic components.
Defendant asserts that Plaintiff’s claims for breach of contract and breach of express
warranty are governed by the United Nations Convention on Contracts for the
International Sale of Goods (“CISG”). Plaintiff disputes jurisdiction and filed this
Motion to Remand.

Plaintiff is a Delaware corporation having its primary place of business in
Santa Clara County, California. Plaintiff produces network switchers, a type of
electronic component used to connect multiple computers to one another and to the
Internet. Plaintiff purchases component parts from a number of manufacturers. In
particular, Plaintiff purchases application-specific integrated circuits (“ASICs”),
which are considered the control center of its network switchers, from Defendant.

Defendant is also a Delaware corporation. Defendant asserts that, at all
relevant times, its corporate headquarters, inside sales and marketing office, public
relations department, principal warehouse, and most design and engineering
functions were located in Burnaby, British Columbia, Canada. Defendant also
maintains an office in Portland, Oregon, where many of its engineers are based.
Defendant’s products are sold in California through Unique Technologies, which is
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an authorized distributor of Defendant’s products in North America. It is undisputed
that Defendant directed Plaintiff to purchase Defendant’s products through Unique,
and that Defendant honored purchase orders solicited by Unique. Unique is located
in California. Determining Defendant’s “place of business” with respect to its contract
with Plaintiff is critical to the question of whether the Court has jurisdiction in this
case.

Plaintiff’'s Complaint focuses on five purchase orders. Four of the five purchase
orders were submitted to Defendant through Unique as directed by Defendant.
However, Plaintiff does not dispute that one of the purchase orders, dated January
28, 2000, was sent by fax directly to Defendant in British Columbia, and that
Defendant processed the order in British Columbia. Defendant shipped all orders to
Plaintiff's headquarters in California. Upon delivery of the goods, Unique sent
invoices to Plaintiff, at which time Plaintiff tendered payment to Unique either in
California or in Nevada.

The Parties do not identify any single contract embodying the agreement
pertaining to the sale. Instead, Plaintiff asserts that acceptance of each of its
purchase orders was expressly conditioned upon acceptance by Defendant of
Plaintiff’s “Terms and Conditions,” which were included with each Purchase Order.
Paragraph 20 of Plaintiff’s Terms and Conditions provides “APPLICABLE LAW. The
validity [and] performance of this [purchase] order shall be governed by the laws of
the state shown on Buyer’s address on this order.” The buyer’s address as shown on
each of the Purchase Orders is in San Jose, California. Alternatively, Defendant
suggests that the terms of shipment are governed by a document entitled “PMC-
Sierra TERMS AND CONDITIONS OF SALE.” Paragraph 19 of Defendant’s Terms
and conditions provides “APPLICABLE LAW: The contract between the parties is
made, governed by, and shall be construed in accordance with the laws of the Province
of British Columbia and the laws of Canada applicable therein, which shall be deemed
to be the proper law hereof.”

Plaintiff’'s Complaint alleges that Defendant promised in writing that the chips
would meet certain technical specifications.

Defendant does not deny that Plaintiff maintained extensive contacts with
Defendant’s facilities in Portland Oregon during the “development and engineering”
of the ASICs. These contacts included daily email and telephone correspondence and
frequent in-person collaborations between Plaintiff’'s engineers and Defendant’s
engineers in Portland. Plaintiff contends that this litigation concerns the inability of
Defendant’s engineers in Portland to develop an ASIC meeting the agreed-upon
specifications.

Plaintiff now requests this Court to remand this action back to the Superior
Court of the County of Santa Clara pursuant to 28 U.S.C. § 1447(c), asserting lack of
subject matter jurisdiction. In addition, Plaintiff requests award of attorneys’ fees
and costs for the expense of bringing this motion.
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The Convention on Contracts for the International Sale of Goods (“CISG”) is
an international treaty which has been signed and ratified by the United States and
Canada, among other countries. The CISG was adopted for the purpose of
establishing “substantive provisions of law to govern the formation of international
sales contracts and the rights and obligations of the buyer and the seller.” U.S.
Ratification of 1980 United Nations CISG: Official English Text, 15 U.S.C. App. at 52
(1997). The CISG applies “to contracts of sale of goods between parties whose places
of business are in different States . .. when the States are Contracting States.” Article
10 of the CISG provides that “if a party has more than one place of business, the place
of business i1s that which has the closest relationship to the contract and its
performance.”

Defendant asserts that this Court has jurisdiction to hear this case pursuant
to 28 U.S.C. § 1331, which dictates that the “district courts shall have original
jurisdiction of all civil actions arising under the Constitution, laws, or treaties of the
United States.” Specifically, Defendant contends that the contract claims at issue
necessarily implicate the CISG, because the contract is between parties having their
places of business in two nations which have adopted the CISG treaty.

The CISG only applies when a contract is “between parties whose places of
business are in different States.” If this requirement is not satisfied, Defendant
cannot claim jurisdiction under the CISG. It is undisputed that Plaintiff’s place of
business is Santa Clara County, California, U.S.A. It is further undisputed that
during the relevant time period, Defendant’s corporate headquarters, inside sales and
marketing office, public relations department, principal warehouse, and most of its
design and engineering functions were located in Burnaby, British Columbia,
Canada. However, Plaintiff contends that, pursuant to Article 10 of the CISG,
Defendant’s “place of business” having the closest relationship to the contract at issue
is the United States.

The Complaint asserts inter alia two claims for breach of contract and a claim
for breach of express warranty based on the failure of the delivered ASICS to conform
to the agreed upon technical specifications. In support of these claims, Plaintiff relies
on multiple representations allegedly made by Defendant regarding the technical
specifications of the ASICS products at issue. Among the representations are: (1) an
August 24, 1998 press release; (2) “materials” released by Defendant in September,
1998; (3) “revised materials” released by Defendant in November 1998; (4) “revised
materials” released by Defendant in January, 1999; (5) “revised materials” released
by Defendant in April, 1999; (6) a September, 1999 statement by Defendant which
included revised specifications indicating that its ASICS would comply with 802.1q
VLAN specifications; (7) a statement made by Defendant’s President and Chief
Executive Officer on October 25, 1999; (8) a communication of December, 1999; and
(9) “revised materials” released by Defendant in dJanuary, 2000. It appears
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undisputed that each of these alleged representations regarding the technical
specifications of the product was issued from Defendant’s headquarters in British
Columbia, Canada.

Rather than challenge the Canadian source of these documents, Plaintiff shifts
its emphasis to the purchase orders submitted by Plaintiff to Unique Technologies, a
nonexclusive distributor of Defendant’s products. Plaintiff asserts that Unique acted
in the United States as an agent of Defendant, and that Plaintiff’s contacts with
Unique establish Defendant’s place of business in the U.S. for the purposes of this
contract.

Plaintiff has failed to persuade the Court that Unique acted as the agent of
Defendant. Plaintiff provides no legal support for this proposition. To the contrary, a
distributor of goods for resale is normally not treated as an agent of the manufacturer.
Restatement of the Law of Agency 2d § 14dJ (1957) (“One who receives goods from
another for resale to a third person is not thereby the other’s agent in the
transaction.”); Stansifer v. Chrysler Motors Corp., 487 F.2d 59, 64-65 (9th Cir. 1973)
(holding that nonexclusive distributor was not agent of manufacturer where
distributorship agreement expressly stated “distributor is not an agent”). Plaintiff’s
dealings with Unique do not establish Defendant’s place of business in the United
States.

Plaintiff’s claims concern breaches of representations made by Defendant from
Canada. Moreover, the products in question are manufactured in Canada, and
Plaintiff knew that Defendant was Canadian, having sent one purchase order directly
to Defendant in Canada by fax. Plaintiff supports its position with the declaration of
Anthony Contos, Plaintiff’s Vice President of Finance and Administration, who states
that Plaintiff’s primary contact with Defendant “during the development and
engineering of the ASICs at issue . . . was with [Defendant’s] facilities in Portland,
Oregon.” The Court concludes that these contacts are not sufficient to override the
fact that most if not all of Defendant’s alleged representations regarding the technical
specifications of the products emanated from Canada. Moreover, Plaintiff directly
corresponded with Defendant at Defendant’s Canadian address. Plaintiff relies on all
of these alleged representations at length in its Complaint. In contrast, Plaintiff has
not identified any specific representation or correspondence emanating from
Defendant’s Oregon branch. For these reasons, the Court finds that Defendant’s place
of business that has the closest relationship to the contract and its performance is
British Columbia, Canada. Consequently, the contract at issue in this litigation is
between parties from two different Contracting States, Canada and the United
States. This contract therefore implicates the CISG.

Plaintiff next argues that, even if the Parties are from two nations that have
adopted the CISG, the choice of law provisions in the “Terms and Conditions” set
forth by both Parties reflect the Parties’ intent to “opt out” of application of the treaty.
Article 6 of the CISG provides that “the parties may exclude the application of the
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Convention or, subject to Article 12, derogate from or vary the effect of any of its
provisions.” Defendant asserts that merely choosing the law of a jurisdiction is
mnsufficient to opt out of the CISG, absent express exclusion of the CISG. The Court
finds that the particular choice of law provisions in the “Terms and Conditions” of
both parties are inadequate to effectuate an opt out of the CISG.

Although selection of a particular choice of law, such as “the California
Commercial Code” or the “Uniform Commercial Code” could amount to implied
exclusion of the CISG, the choice of law clauses at issue here do not evince a clear
intent to opt out of the CISG. For example, Defendant’s choice of applicable law
adopts the law of British Columbia, and it is undisputed that the CISG is the law of
British Columbia. International Sale of Goods Act ch. 236, 1996 S.B.C. 1 et seq. (B.C.).
Furthermore, even Plaintiff’s choice of applicable law generally adopts the “laws of”
the State of California, and California is bound by the Supremacy Clause to the
treaties of the United States. U.S. Const. art. VI, cl. 2. Thus, under general California
law, the CISG is applicable to contracts where the contracting parties are from
different countries that have adopted the CISG. In the absence of clear language
indicating that both contracting parties intended to opt out of the CISG, and in view
of Defendant’s Terms and Conditions which would apply the CISG, the Court rejects

Plaintiff’s contention that the choice of law provisions preclude the applicability of
the CISG.

For the foregoing reasons, Plaintiff’'s Motion to Remand is DENIED.

Review Question 2. In Asante Technologies, neither party apparently wanted
the contract to be governed by the CISG, yet that is what happened. Given all the
previous things we have learned about “mutual assent,” does it appear either party
“assented” to the CISG’s application? What role should the legal system play in
determining matters that contracting parties did not choose for themselves?

Review Question 3. Assume that you represent one of the contracting parties
in the Asante Technologies case, how would you draft a choice-of-law provision to
ensure that the CISG did not apply to the contract? Conversely, is there any way you
could add certainty that the CISG would apply, if that would benefit your client? In
connection with this last question, be aware that American courts have sometimes
been known to ignore the CISG and apply the Uniform Commercial Code if there is a
reasonable basis on which to do so. American courts, like American lawyers, are often
much more familiar (and comfortable) with the UCC.
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Treaty Text Note. Read Articles 18, 19, and 29 of the CISG, which are
excerpted below, before you read the Roser Technologies case that follows. These
articles deal with offer, acceptance, and modification, topics you have previously seen
both under the common law and the UCC.

CISG Article 18

(1) A statement made by or other conduct of the offeree indicating assent to an
offer is an acceptance. Silence or inactivity does not in itself amount to acceptance.

(2) An acceptance of an offer becomes effective at the moment the indication of
assent reaches the offeror. An acceptance is not effective if the indication of assent
does not reach the offeror within the time he has fixed or, if no time is fixed, within a
reasonable time, due account being taken of the circumstances of the transaction,
including the rapidity of the means of communication employed by the offeror. An
oral offer must be accepted immediately unless the circumstances indicate otherwise.

(3) However, if, by virtue of the offer or as a result of practices which the parties
have established between themselves or of usage, the offeree may indicate assent by
performing an act, such as one relating to the dispatch of the goods or payment of the
price, without notice to the offeror, the acceptance is effective at the moment the act
is performed, provided that the act is performed within the period of time laid down
in the preceding paragraph.

CISG Article 19

(1) A reply to an offer which purports to be an acceptance but contains
additions, limitations or other modifications is a rejection of the offer and constitutes
a counter-offer.

(2) However, a reply to an offer which purports to be an acceptance but contains
additional or different terms which do not materially alter the terms of the offer
constitutes an acceptance, unless the offeror, without undue delay, objects orally to
the discrepancy or dispatches a notice to that effect. If he does not so object, the terms
of the contract are the terms of the offer with the modifications contained in the
acceptance.

(3) Additional or different terms relating, among other things, to the price,
payment, quality and quantity of the goods, place and time of delivery, extent of one
party's liability to the other or the settlement of disputes are considered to alter the
terms of the offer materially.

236 CHAPTER IV: ALTERNATIVE REGIMES



CISG Article 29

(1) A contract may be modified or terminated by the mere agreement of the
parties.

(2) A contract in writing which contains a provision requiring any modification
or termination by agreement to be in writing may not be otherwise modified or
terminated by agreement. However, a party may be precluded by his conduct from
asserting such a provision to the extent that the other party has relied on that
conduct.

ROSER TECHNOLOGIES, INC., v. CARL SCHREIBER GmbH
U.S. District Court for the Western District of Pennsylvania
2013 U.S. Dist. LEXIS 129242 (Sept. 10, 2013)

ARTHUR J. SCHWAB, U.S.D.J.

[CSN Metals (“CSN”) sent quotations to Roser Technologies, Inc. (“RTI”) for
the manufacture of copper plates. RTI responded with purchase orders that referred
to the CSN quotations. CSN then sent order confirmations to RTI which referenced
RTT’s purchase orders. These confirmations included a new provision, not included in
the original quotes or purchase orders, which allowed CSN to ask for “guarantees or
payment in advance” in some situations. When CSN subsequently insisted on
invoking the payment term, and refused to deliver without it. RTI refused to comply
and subsequently bought its requirements elsewhere. RTI sued. CSN counterclaimed.
The key question before the court was whether a contract had been formed and
whether it included the payment term. The answer, said the court, depended on what
law applied to the transaction.]

The parties agree that the choice is between the Uniform Commercial Code
(“UCC”), and the United Nations Convention for the International Sale of Goods
(“CISG”).

RTI argues that there is no choice-of-law issue because the UCC and CISG do
not differ with respect to the issue before the Court. CSN argues that there is a
difference and that the CISG applies.

[Under the CISG], additional terms are governed by Article 19.

Few American courts, either state or federal, have interpreted Article 19. The
United States District Court for the Southern District of Ohio has stated that “the
CISG applies the common law concept of mirror image.” Miami Valley Paper, LLC v.
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Lebbing Eng’g & Consulting GmbH, 2009 U.S. Dist. LEXIS 25201, 2009 WL 818618,
*4 (S.D. Ohio Mar. 26, 2009); see also CSS Antenna, Inc. v. Amphenol-Tuchel Elecs.,
GmbH, 764 F. Supp. 2d 745, 752-53 (D. Md. 2011) (applying Article 19 in a fashion
consistent with the mirror image rule).

[The court noted that German court decisions regarding the CISG hold that a
new term sent in response to a standard form is a “counteroffer,” and that
commentators on the law agree that “the CISG in fact adopts the old common law
‘Mirror Image Rule.”]

Thus, with respect to the battle of the forms, the determinative factor under
the CISG is when the contract was formed. The terms of the contract are those
embodied in the last offer (or counteroffer) made prior to a contract being formed.
Once the contents of the original contract are determined, both parties must
affirmatively assent to any amendment to the terms of the contract for such
amendment to become part of the contract. See Chateau des Charmes Wines Ltd. v.
Sabate USA Inc., 328 F.3d 528, 531 (9th Cir. 2003).

“[N]o provision of the [CISG] creates such diametrical opposition to the [UCC]
rule as does Article 19 in its clear adoption of the ‘mirror image’ rule.” 1 RONALD A.
BRAND, FUNDAMENTALS OF INTERNATIONAL BUSINESS TRANSACTIONS 75 (2013). Under
the UCC, standard conditions in an acceptance that materially alter the terms of the
agreement are disregarded. Under the CISG, an acceptance with different standard
conditions is not actually an acceptance, but rather is a rejection and counteroffer.

The CISG “applies to contracts of sale of goods between parties whose places
of business are in different States . . . when the States are Contracting States.”
Forestal Guarani S.A. v. Daros Int’l, Inc., 613 F.3d 395, 397 (3d Cir. 2010) (quoting
CISG Article 1(1)(a)). The United States ratified the CISG on December 11, 1986.
Germany is also a contracting state to the CISG. See It’s Intoxicating, Inc. v. Maritim
Hotelgesellschaft mbH, 2013 U.S. Dist. LEXIS 107149, 2013 WL 3973975, *17 (M.D.
Pa. July 31, 2013). The parties’ places of business were in different states, as is
required by Article 1(2) of the CISG.

“Because both the United States [and Germany] are signatories to the CISG
and the alleged contract at issue involves the sale of goods . . . the CISG governs.”
Forestal Guarani, 613 F.3d at 397. However, just because the CISG governs does not
necessarily mean that it applies in this case. Under Article 6 of the CISG, the parties
may choose to exclude application of the CISG. In order for the contract to exclude
the CISG it must include language which affirmatively states that the CISG does not
apply. BP Oil Int’l, Ltd., v. Empresa Estatal Petroleos de Ecuador, 332 F.3d 333, 337
(5th Cir. 2003).

Having determined that the CISG is the applicable law, the Court turns to the
formation of a contract between RTI and CSN. CSN argues that RTI's purchase
orders were offers and that CSN’s order confirmations were rejections and
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counteroffers under the CISG. RTI, on the other hand, argues that its purchase orders
were offers and that CSN’s order confirmations were in fact acceptances of the offers.

[CSN’s] order confirmations stated that, “If we have offered a payment target,
a sufficient coverage by our credit insurance company is assumed. In case this cannot
[be] obtained we have to ask for equivalent guarantees or payment in advance.”

[This language] was in regular print on the front of both order confirmations.
The language did not reference any other document but rather was an independent
additional term under Article 19 of the CISG. Furthermore, the additional term was
material under CISG Article 19(3), as it related to payment terms for the goods.

RTI’s sole argument against this additional term under the CISG is that the
additional term did not impose any duty on RTI but merely gave CSN the ability to
ask for equivalent guarantees or advance payment. This argument is without merit.
The word “ask” can mean “to expect or demand.” AMERICAN HERITAGE DICTIONARY OF
THE ENGLISH LANGUAGE (4TH ED. 2000). When considered in the context that it was
used, this is the natural meaning of the word “ask” in the order confirmations. The
same sentence that the word “ask” appears in also uses the term “guarantees,”
evidencing the mandatory nature of the term ask. Furthermore, it is illogical to
include in a contract a provision by which one party would request another party
provide something as important as a guarantee regarding payment and then be fully
satisfied if the other party refused to provide such a guarantee or advance payment.
Any reasonable businessperson reading such a statement would have recognized that
this term was a requirement if CSN did not obtain sufficient coverage from its
Insurance carrier.

The additional term that was properly incorporated into CSN’s order
confirmations was material under Article 19. Thus, the order confirmations were not
in fact acceptances but rather constituted counteroffers.

The final step in determining if a contract was formed between RTI and CSN
1s consideration of the emails that were exchanged between the parties in August
2011. CSN argues that these emails were acceptances by RTI and therefore a valid
contract was formed between the parties. [The court reviews the emails, including
one in which RTI noted that it had received the order confirmations and that CSN
should “please proceed with the manufacture of these plates.”]

Article 18(1) of the CISG provides that “A statement made by or other conduct
of the offeree indicating assent to an offer is an acceptance.” RTI’s acceptance of CSN’s
counteroffer with respect to purchase order 6761 is evident from the email exchange.

Having determined the parties obligations under the contract, the Court now
turns to whether either party breached its obligations under the contract. CSN argues
that RTI repudiated the contract and therefore was in material breach. Article 71 of
the CISG provides that: “A party may suspend the performance of his obligations if,
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after the conclusion of the contract, it becomes apparent that the other party will not
perform a substantial part of his obligations as a result of . . . his conduct in preparing
to perform or in performing the contract.” In this case, there is no dispute that RTI
refused to perform on the contract. RTI sent a letter to CSN on October 24, 2011,
stating that it would procure the requested copper from an alternate supplier. CSN
responded stating, “please be informed the cancellation is NOT ACCEPTED by CSN.”
RTI then sent a follow-up letter to CSN on October 28, 2011, stating that it would not
follow through with its obligations relating to advance payment or other forms of
guarantee. On November 4, 2011, RTI sent yet another letter confirming it was
canceling the purchase orders.

It is hard to imagine a clearer repudiation. RTI sent repeated notices to CSN
over an 11 day period setting forth its reasons for not performing the contract. In
short, RTI believed that the terms of the contract were different than they actually
were. Thus, RTI breached its contractual obligations to CSN.

Review Question 4. The CISG, says the court, adopts the “mirror image” rule,
which in the “battle of the forms” situation is the equivalent of the “last shot” rule—
whoever sends the last form wins. Under the UCC’s rules of acceptance in
section 2-207, would the case have come out differently? If so, you should be prepared
to explain how. If CSN’s payment clause had not become part of the contract, wouldn’t
that mean that the UCC is a “first shot” rule—that whoever sends the first form wins?
Which rule makes more sense and why?

Problems

Problem 12.1

Bulldog Motors PLC is a British corporation that manufactures high-end
motorcycles. Its principal place of business is Leeds, United Kingdom. It has a wholly
owned subsidiary, Bulldog North America, Inc. (“BNA”), a Delaware corporation with
its principal place of business in Huntsville, Alabama, where it operates an assembly
plant for motorcycles to be sold in the United States, Canada, and Mexico. Mei Guo
Products Ltd. (MGP) is a Swiss corporation with its principal place of business in
Singapore. It operates a wholly owned subsidiary, MGP-Thailand Corp. (MGPT),
which 1s a Swiss corporation with its principal place of business and its
manufacturing facilities for automotive parts in Bangkok, Thailand.

On June 1, the purchasing manager for BNA, who is in Toronto, Canada, for a
regional corporate meeting, does a video conference call with the sales manager of
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MGPT, who is in Bangkok. The purchasing manager and the sales manager agree
orally that BNA will purchase 10,000 flex rotor assemblies from MGPT at a price of
£27.50 per unit, including shipping from Thailand to Los Angeles, California, or a
total contract price of £275,000 (roughly US$300,000 at the time of the transaction).
The transaction is subsequently confirmed in writing. Subsequently, a dispute arises
between the parties. MGPT refuses to ship the items, and BNA claims breach of
contract. What law applies to the transaction? Might there be something you have to
look up in connection with answering this question—something we discussed at the
beginning of this unit?

Problem 12.2

Stuart 1s a successful lawyer who owns his own litigation firm in Detroit,
Michigan. He is a huge sports fan and firm’s offices are decorated with sports
memorabilia. While at an online auction site, eBay, he sees a “Buy it Now” offer for
three framed, autographed hockey jerseys from Specialty Sports Ltd., a sports
memorabilia retailer in Windsor, Ontario, Canada. The jerseys are of three famous
players who all wore number 9: Gordie Howe (Detroit Red Wings), Maurice “Rocket”
Richard (Montreal Canadians), and Bobby Hull (Chicago Blackhawks). The price
listed 1s CAD3,000 (or about US$2,250 at the time of the offer). Stuart clicks on the
“Buy it Now” button and pays with his law firm credit card. He plans to feature the
framed jerseys in the waiting room in his law firm. Specialty Sports delivers the
jerseys to Stuart’s office address. If a dispute develops, what law applies to the
transaction?

Problem 12.3

LiveAction Toys, Inc. is a U.S. toy manufacturer with its main offices in White
Plains, New York. LiveAction does not do its own manufacturing, but rather buys
most of its products from China and Southeast Asia. At a trade show in London,
England, LiveAction’s representatives enter into negotiations with Ausgezeichnete
Spielzeug GmbH (“ASG”), a German toy importer-distributor based in Worms,
Rheinland-Pfalz, for import of comic book action figures into the European Union.
There are extensive discussions of prices, delivery dates, promotional assistance, and
other terms.

A week after the trade show, ASG sends a Purchase Order to LiveAction, which
orders 100,000 action figures, at a total price of “US$326,000 Delivered at Place—
Worms.” The ASG purchase order contains clauses which provide that the transaction
“will be governed by the laws of the Federal Republic of Germany,” and that “all
disputes shall be settled by binding arbitration under the rules of the International
Chamber of Commerce in Frankfurt, Germany.” LiveAction responds with an Order
Confirmation that restates all of the relevant terms, but provides that the transaction
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“will be governed by the New York Uniform Commercial Code,” and that “all disputes
shall be settled by binding arbitration under the rules of the American Arbitration
Association in New York City.” Nothing further is sent.

LiveAction delivers the toys, accompanied by a shipping document that
reiterates the terms in the Order Confirmation. A dispute subsequently develops
when ASG claims that many of the toys are defective and refuses to pay. LiveAction
sues in New York district court. ASG moves to compel LiveAction to arbitrate under
ICC rules in Mainz. Should the court compel arbitration? If so, where? And what law
will apply to the dispute?
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An Introduction to

CONTRACT DEFENSES

Where Are We Now? At this point, you have marched through the book far
enough to understand the concepts of formation and consideration. Pretend now that
a contract problem walks into your law office. You plainly find an exchange of
consideration. You plainly have an offer and an acceptance by the appropriate parties.
Under the section we called “Formation,” has a contract been formed? At this point
you might be tempted to think that the answer is yes, but you probably are familiar
enough with the way law school works that the answer is likely to be “maybe.” At this
point, we fairly can say there is a presumption that a contract has been formed, but
that the presumption can be rebutted.

Assume, for example, that A and B—anonymous parties for the moment—sign
a written agreement under which A agrees to sell B her car for $5,000. We have a
signed agreement, so basic formation issues are not a problem. Also, both cash and
automobiles are things of value that can act as consideration. To decide if a contract
actually was formed, nonetheless, we may have to answer some other questions.
Would it matter, for example, if A was unwilling and B held a gun to her head to
make her sign the agreement? Would it matter that B was only six years old? Or that
A purportedly sold the car while knowing that it had actually been destroyed by a
meteor earlier that morning and was a smoking hunk of melted metal at the time of
the sale?

Enter the Defenses. Your intuition may be that courts would not enforce
agreements in the above situations. But what are the reasons why not? As a matter
of policy, we do not want contract law to reward liars and thugs or to allow children
potentially to be exploited. For reasons such as these, contract law includes the
concept of defenses to formation. If a valid defense exists, no enforceable agreement
exists even though the rules of formation and consideration suggest otherwise. In
earlier times, lawyers generally would call these situations “unenforceable contracts.”
Today, since the definition of contract includes enforceability, an unenforceable
contract is a bit of an oxymoron, so some prefer to say that there is no contract at all.
The terminology may vary, but the effect, no matter what we call it, is that the party
claiming breach cannot recover.

Shifting Burdens of Proof. In contract litigation, the burden of the party
claiming the breach (usually the plaintiff) is to prove the existence of an agreement
and of consideration, where such matters are disputed issues. At that point, the
burden shifts to the alleged breaching party to raise any of the various defenses to
formation. That party will bear the burden of proof on that issue. The plaintiff does
not have to prove he did not brandish a gun; the defendant must prove he did. For
those litigating contract disputes, the burden of proof can be significant.
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The units that follow explore various defenses that are commonly raised in
contract litigation: lack of capacity, the statute of frauds, defenses based on lack of
assent, and public-policy defenses.
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Unit 13: Capacity to Contract

CONTRACT DEFENSES
Part One

FOCUS OF THIS UNIT

You may recall from the introduction to the course that one of the requirements
of a valid contract is “competent parties.” A competent party, in legal parlance, is one
who has capacity to contract. The contracts of competent parties are valid, those of
incompetent parties are voidable—that is, they can be undone at the request of the
incompetent party (or, in some cases, that party’s representative). The capacity
requirement is the subject of this unit.

Voluntary and Involuntary Obligation. In general, tort law and criminal law
involuntarily impose legal duties on the persons subject to those laws. As an
individual member of society you do not, for instance, have the right to commit a
battery or rob a bank. Contract law, in contrast, usually involves taking on legal
duties that would not exist but for the voluntary entry into a contractual relationship.
A person has more legal obligations after entering into a contract than she has before
doing so. Is the ability to take on new duties, incur potential liability, and to limit
one’s future legally really a valuable power? Perhaps counterintuitively (as least
when we frame the question that way), the answer is an emphatic yes. The ability of
parties to legally bind themselves has far-reaching economic and social consequences.
If you cannot legally bind yourself to repay a loan, for example, no one is going to give
you one, which means your future options (getting a car or a home or starting a
business) are limited. Similarly, the inability to enter into enforceable agreements
also has economic and social consequences—largely negative ones, as history
demonstrates.

The Consequential Power to Contract. In many societies in history, the power
to contract has often been limited to a narrow class of people who use it to help
consolidate their political power. In early Rome, for example, only the head of a
family, known as the paterfamilias, had the power to make binding contracts. This
arrangement allowed the heads of the families to maintain their power and authority,
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which extended even to being able to sell or purchase family members (in a society
where debt-slavery was a widespread practice). In more recent eras, limiting the
rights of citizens to contract has been a feature of communist societies whose goal
was to keep people from accumulating money and (as a result) power. Historically,
the question whether particular classes of persons should be free to enter into
contracts has been a matter of profound political importance. The ability to enter into
contracts, and to have those contracts impartially enforced by state authorities,
means the ability to make money—and accumulating wealth has always been a good
way to increase one’s political power.

Capacity as an Oppressive Doctrine. Sadly, from the earliest history of the
common-law system until relatively recent times, the doctrine of capacity has been
used to exclude whole classes of persons from the ability to enter into legally binding
agreements. This exclusionary role was sometimes been justified by an explicit intent
to restrict certain people from the means to obtain power. Medieval European Jews
often were denied legal capacity to contract, for instance. Other justifications for
denying contractual capacity centered around the necessity to “protect” various
groups from their supposed “natural” inability to compete on equal terms. Nineteenth
century American cases are full of statements that, for example, women and African-
Americans should not be permitted to enter contracts because they would simply be
taken advantage of by “superior” white males.! Not surprisingly, people legally
protected in such a way have disputed the need for such protection. Gaining freedom
to contract was accordingly an important goal of early civil rights movements.
Married (and white) women in the United States only acquired the legal right to
control their own property and enter into contracts without their husbands’
permission with the passage of Married Women’s Property Acts, beginning in 1848.
African-Americans theoretically gained the right to contract with the adoption of the
14th Amendment to the United States Constitution in 1868. Still, neither women nor
African-Americans obtained full power to contract until well into the 20th century in
many instances, as vestigial rules, special legislation, and “Jim Crow” laws restricted
access to economic power that arises from the ability to contract.

Capacity Today. Despite this history of abuses of the concept of capacity, you
should know that many of its uses are well-intentioned. Today, certain rules of
contract law take into account special categories of people (e.g., consumers and
employees) and restrict their ability to freely contract as to certain terms. By far,
however, the two most important categories of what the law calls “incapacity to
contract” are (1) minors, and (2) persons who are suffering from serious mental

1 [In one infamous Georgia case, Bryan v. Walton, 14 Ga. 185 (1853), the court held that a free
black slave owner was incompetent to sell the slaves he owned (which he had received by inheritance),
and that it was counterproductive to give him the right to contract because such freedom simply is
“impossible for him to exercise wisely for himself.” As a result, he could only be permitted to enter into
contracts if a white “guardian” who was appointed for him approved.—Eds.]
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disabilities. Yet even these categories are not without controversy. Minors, after all,
play an increasingly important economic role in society, and enter into a vast number
of contracts every year. Moreover, the question of exactly who is too “mentally
disabled” to be allowed to contract is the subject of some dispute, as well. America,
after all, traditionally lets eccentric people make their own choices regardless of the
opinions of society at large. Drawing the line between “eccentric” and “unable to act
in a reasonable manner” can sometimes be difficult.

In connection with these materials, you may find it helpful to review
Restatement (Second) of Contracts §§ 12-16.

Cases and Materials

EX PARTE ODEM
Supreme Court of Alabama
537 So0.2d 919 (Ala. 1988)

SHORES, J.

We granted this petition for writ of certiorari in order to review the limited
issue of whether a minor who executes a contract for a “necessary” is obligated to
comply with the express terms of the entire contract, including those provisions
regarding attorney fees and waiver of personal exemptions.

[Iris Odem’s nineteen-day-old son was admitted to Children's Hospital of
Birmingham due to a serious illness. On the date of admission, March 15, 1985, Odem
completed and signed an inpatient registration form, whereby she agreed to be
responsible for all charges incurred in the hospital for the medical treatment
rendered to her child. The contract provided that in the event she failed to pay and
the hospital had to sue to collect, Odem would be liable for attorneys’ fees. As of that
date, Odem was seventeen, and thus a minor under Alabama law. Odem did not pay
the charges, which totaled more than $5,000. The hospital sued. During the pendency
of the suit, Odem turned eighteen and shortly thereafter disaffirmed the contract
with the hospital. The trial court ordered summary judgment for the hospital.]

We agree that medical services provided to an infant child of a minor are
“necessaries” for which the minor parent may be obligated to pay, but we hold that
the attorney fees for enforcing the contract are not “necessaries” for which the minor
is legally obligated to pay.

The general rule of law is that contracts of minors are voidable. That is, the
contract may be avoided or ratified at the election of the minor. Flexner & Lichten v.
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Dickerson, 72 Ala. 318 (1882). In the instant case, Iris Odem disaffirmed, or avoided,
the contract she had executed with Children’s Hospital. Consequently, Iris Odem’s
obligation to pay for necessaries, i.e., the medical services rendered to her infant son,
1s not the result of the express contract between the parties, but arises from a quasi-
contractual relationship created by operation of law which enforces the implied
contract to pay. 43 C.J.S. Infants § 180 (1978). Therefore, a minor is not liable on any
portion of the contract, or for what was agreed to be paid, except that the minor is
liable for the just value of the necessaries.

In Wiggins Estate Co. v. Jeffery, 19 So. 2d 769 (Ala. 1944), this Court, with
approval, quoted the following:

It 1s for the court to determine, as a matter of law, in the first
place, whether the things supplied may fall within the general classes
of necessaries, and if so, whether there is sufficient evidence to warrant
the jury in finding that they are necessary. If either of these preliminary
inquiries be decided in the negative, it is the duty of the court to nonsuit
the plaintiff who seeks to recover from the [minor]. If they be decided in
the affirmative, it is then for the jury to determine whether, under all
the circumstances, the things furnished were actually necessary to the
position and condition of the [minor], as well as their reasonable value,
and whether the [minor] was already sufficiently supplied . . ..

Therefore, the class and character of articles that are necessaries are issues of
law.

Do the attorney fees in this case fall within the general classes of necessaries?
Stated differently, are the attorney fees necessary to the position and condition of the
minor?

Under Alabama law, attorney fees are recoverable from an opposing party only
when provided for by contract or by statute. Thus, any contractual provision
regarding the recovery of attorney fees in this case is for the benefit of Children’s
Hospital, because the attorney fees would not otherwise be recoverable. Accordingly,
attorney fees are not necessary to the position and condition of the minor and are not
recoverable from Iris Odem. It is the policy of the law to protect infants against their
own mistakes or improvidence, and from designs of others, and to discourage adults
from contracting with an infant. 43 C.J.S. Infants § 180 (1978).

Accordingly, when an infant executes a contract, the infant is liable only on his
implied promise to pay for necessaries, and all other provisions of the contract are
voidable at the election of the infant. Further, attorney fees are not necessaries,
because they are not necessary for the position and condition of the infant. We reverse
the judgment of the Court of Civil Appeals to the extent that it holds that Iris Odem
1s obligated under all of the terms of the contract, and we affirm that portion of the
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judgment that holds that she is obligated for the reasonable value of the medical
services rendered to her infant son.

Review Question 1. The Odem decision uses the word “voidable” to describe a
contract. What exactly does that mean and what are the consequences for entering
into a voidable contract? How is “voidable” different than “void”? Consult section 7 of
the Restatement (Second) of Contracts (and a legal dictionary) in answering this
question. By the way, what exactly are “necessaries” and what is the rationale for
holding minors liable for them when they would not be liable for other purchases?

Secondary Sources

Introductory Note. The basic analysis in infancy cases is: (1) contracts of
minors are voidable; (2) if the minor disaffirms the contract, the minor is not liable
under it; but (3) where a minor has received “necessaries” under a contract, the minor
will be required to pay for the reasonable value of what was provided. While the rules
are simple in theory, they have some twists and turns in actual practice. The
selections below summarize some of the capacity complexities of which you should be
aware.

W. E. Shipley, /Infant’s liability for use or depreciation of subject matter, in action
to recover purchase price upon his disaffirmance of contract to purchase goods,
12 A.L.R.3d 1174:

Where a minor disaffirming a contract for the purchase of goods seeks to
recover payments that he has made, and the seller claims the right of recouping the
amount by which the goods in question have depreciated while in the minor’s
possession, or the value of their use during that period, the courts are faced with a
troublesome choice between conflicting policies: (1) that of protecting the minor
against his own improvidence and the impositions of more mature and worldly adults,
by permitting the minor to freely avoid his contracts not for necessities, and (2) that
of doing equity to the normally innocent businessman who may otherwise be taxed
severely for the infant’s benefit.

Faced with such a choice, some courts have adopted the clear line of rigidly
enforcing the infant’s right of avoidance, holding that his obligation is at most to
return such of the property purchased as remains in his hands at the time of
disaffirmance, in the condition in which it then is, and that the seller must bear any
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loss from the transaction, including the depreciation of the goods in question and the
value of their use while in the infant’s possession.

Other courts have gone to the opposite extreme and have conditioned the right
to disaffirmance upon the restoration of the innocent seller to status quo, holding that
in a proper case the infant’s recovery must be diminished by the amount that the
property has depreciated while in his possession or (and?) the value of its use during
that period.2

The courts or legislatures in other jurisdictions have, however, rejected both
these extreme views and have taken the position that depreciation or use may be
deducted from the minor’s recovery under some circumstances but not others.

A. D. Kaufman, /nfant’s misrepresentation as to his age as estopping him from
disaffirming his voidable transaction, 29 A.L.R.3d 1270:

The policy of the law to protect infants by permitting them to disaffirm
contracts into which they have entered, frequently seems to operate inequitably as to
the other contracting party who, having acted in all innocence, may be compelled to
bear the burden of his contract without being assured of any of its benefits. These
Inequities are especially apparent in the situation where the other party contracted,
not only without knowledge of the infancy of his opposite number, but in reliance on
affirmative representations by the infant that he was in fact of proper age to contract.

Faced with the dilemma of choosing between the policy of protecting infants
and that of not rewarding fraud, some courts have chosen to give overriding effect to
the rule that an infant cannot be bound by his contract and have held that
notwithstanding the fact that the contract may have been induced by the infant’s
fraudulent misrepresentation of his age, it cannot be enforced against him, either at
law or in equity. Indeed, these courts have frequently gone further and held that the
infant, notwithstanding his fraud, may seek affirmative relief by suing at law to
recover such consideration as he may have paid, or by seeking a variety of equitable
remedies.

2 [In the “rigidly enforcing the “right of avoidance” category, the author places Alabama,
Arkansas, Idaho, Illinois, Indiana, Louisiana, Maine, Massachusetts, Michigan, Minnesota,
Mississippi, Missouri, New Hampshire, North Carolina, Ohio, Pennsylvania, Texas, Utah, Vermont,
Washington, and Wisconsin. In the “restoration of the innocent seller to the status quo” category, he
lists Alabama, Arkansas, California, Colorado, Connecticut, District of Columbia, Illinois, Minnesota,
New Hampshire, New dJersey, New York, North Carolina, Ohio, Oregon, South Dakota, New
Hampshire, Tennessee, and Texas. Note that several states (Alabama, Arkansas, Illinois, Minnesota,
New Hampshire, and Ohio) manage to appear on both lists. These lists should give you some idea that
the rules vary widely, and even the rules within a single state are occasionally confusing and difficult
to ascertain.—Eds.]
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This seemingly harsh result has usually been justified, theoretically, on the
ground that an infant without legal capacity to contract cannot be held to have
capacity to obtain the same result by his representations as to his age, and practically,
on the ground that to permit the other contracting party to obtain or retain benefits
under the contract on the ground of estoppel would be to emasculate the underlying
policy of protecting infants.

Other courts, more tender toward the defrauded party, have held that a
fraudulent misrepresentation of age by an infant may estop him to disaffirm the
contract. This result has been reached more readily where the infant was seeking
affirmative relief, in a legal or equitable action to recover the consideration paid. The
courts finding an estoppel in such cases frequently advert to Lord Mansfield’s dictum
that the defense of equity should be a shield and not a sword, or to such equitable
maxims as that he who seeks equity must do equity or that one coming into equity
must come with clean hands.

Even where the infant has been made a defendant in an action on the contract,
estoppel has frequently been applied against him, in actions at law, but more
especially in equity.

Statutes in a few jurisdictions have codified the rule that an infant may be
precluded from disaffirming where his fraudulent misrepresentations as to age
induced the contract.

Cheryl B. Preston & Brandon T. Crowther, /Infancy Doctrine Inquiries, 52 SANTA
CLARAL. REV. 47 (2012):

A minor is liable on a contract for necessaries. Society wants to allow minors
to obtain items necessary for their survival where the minor has no other means to
do so. We therefore encourage adults to enter such contracts by assuring merchants
that minors' contracts for necessities will be binding. Applicability of this exception
1s based on the need of the infant at the time of contracting, rather than on the nature
of the item contracted for. This approach limits the exception dramatically, and puts
the burden on merchants to make a judgment whether an item is a necessity for a
particular minor. Although society requires such an exception, the law limits its
scope. Thus, if a minor contracts for what would generally be a necessity, but that
minor has already been provided for by his parents or his parents are willing to
provide for him, the contract is not binding and the minor is permitted to disaffirm
it. Further, even when validly contracting for necessities, the minor is never held
liable for more than the actual value of the necessities. And finally, a minor is not
bound to an executory contract to pay for necessities—only for the portion that has
been received.

Deciding what a necessity is has been characterized by at least one court as a
two-step inquiry. First, the court must determine, as a matter of law, “whether the
subject of the contract is generally considered a necessity.” This is still a nebulous
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inquiry beyond the obvious categories such as food and clothing that are easily within
this definition. Whether other areas, such as transportation and communication
devices, can be considered one of these categories is a more difficult inquiry. Second,
if the subject of the contract can be a necessity, the fact-finder must determine
whether it actually was a necessity to that specific minor.

Determining what is a necessity for a minor is a fact-intensive inquiry,
although also a matter of law, and it is useful to look at what has been upheld and
rejected as a necessity in the past. Food, clothing, shelter, and medical expenses are
in the traditional category of necessities. Education also generally falls in this list.
Interestingly enough, “retaining counsel in criminal proceedings” has also been
upheld as a necessity and “under extraordinary circumstances,” counsel in a civil suit
can be as well.

The question of transportation is an interesting inquiry. Can transportation
ever constitute a necessity for an unemancipated minor? In Bowling v. Sperry, [184
N.E.2d 901 (Ind. Ct. App. 1962)], the court seemed to answer that question in the
affirmative. Although the court claimed that the car purchased by a teenager in that
case was not a necessity, the court commented that “every high school boy today
wants a car of his own, and many of them own automobiles which under given
circumstances may be considered necessaries.” However, according to Bowling, a car
must be “vital to [the minor's] existence” to rise to such a level. Star Chevrolet Co. v.
Green, [473 So. 2d 157, 161 (Miss. 1985)], a more recent case, held that a car was not
a necessity for the minor. While that court seemed wary of ever allowing a car to be
a necessity, the fact that the minor had a car pool available for transportation also
factored prominently in the court's analysis. Of course, a second car would not qualify
as a necessity.

Overall, the necessities exception to the infancy doctrine provides a consistent
and useful check on the infancy doctrine. It is unlikely to bind minors to very many
contracts, but serves as a way for minors to obtain essential goods and services
without requiring adults to take extra risks in providing them.

Review Question 2. Certain other contracts made by minors are routinely
enforceable, including contracts to join the military, contracts to repay student loans
and contracts to provide support for the promisor’s children. Why the difference in
treatment? Consider the rationale for treating certain contracts differently as you
read the following excerpt from the Credit CARD Act, passed by Congress and signed
by the President in 2009.
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CREDIT CARD ACCOUNTABILITY RESPONSIBILITY
AND DISCLOSURE ACT OF 2009

15 U.S.C. § 1637(c)(8) Applications from underage consumers.

(A) Prohibition on issuance. No credit card may be issued to, or open end
consumer credit plan established by or on behalf of, a consumer who has not attained the
age of 21, unless the consumer has submitted a written application to the card issuer that
meets the requirements of subparagraph (B).

(B) Application requirements. An application to open a credit card account by a
consumer who has not attained the age of 21 as of the date of submission of the
application shall require—

(i) the signature of a cosigner, including the parent, legal guardian, spouse, or any
other individual who has attained the age of 21 having a means to repay debts incurred
by the consumer in connection with the account, indicating joint liability for debts incurred
by the consumer in connection with the account before the consumer has attained the
age of 21; or

(i) submission by the consumer of financial information, including through an
application, indicating an independent means of repaying any obligation arising from the
proposed extension of credit in connection with the account.

Review Question 3. Prior to 2009, college students between 18 and 21 could
get credit cards. Now they cannot do so unless they have someone willing to cosign or
can prove they have independent means. Is the limitation on contractual capacity
harmful or beneficial for college students of limited means who do not have people to
cosign for them? Should these adult students be protected from running up $5,000 in
credit card liability—which could be discharged in bankruptcy—when they are
empowered to run up $200,000 in student loans, which cannot be discharged?

Review Question 4. In his article, Old Enough to Fight, Old Enough to Swipe:
A Critique of the Infancy Rule in the Federal Credit CARD Act, 2011 UTAH L. REV.
407, Professor Andrew A. Schwartz criticizes the rule by pointing out that recent
history is full of successful entrepreneurs who started their successful businesses in
their teens—including Bill Gates (Microsoft), Michael Dell (Dell Computer), and
Mark Zuckerberg (Facebook). Given that many small startup businesses rely on
credit cards for early financing, he argues that denying credit to those under 21 will
discourage entrepreneurship. Do you buy Professor Schwartz’s argument, or is he
making too much out of a few exceptional examples?
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ORTELERE v. TEACHERS’ RETIREMENT BOARD
New York Court of Appeals
25 N.Y.2d 196, 250 N.E.2d 460, 303 N.Y.S.2d 362 (1969)

BREITEL, J., with whom FULD, C.J. and BURKE and BERGAN, JJ., concur:

[Grace Ortelere was a 60-year-old teacher who had been married for 38 years.
She filed for retirement at age 60. The city’s pension system allowed married retirees
to choose two options to receive benefits: (1) for the lifetime of the retiree or the
retiree’s spouse, whoever lived longer, or (2) for the lifetime of the retiree alone. The
benefit for the second option was higher than for the first. Upon retirement, Ortelere
chose the second option. Unfortunately, she died just two months after retiring, which
meant that her pension payments terminated. Her husband sued to set aside her
benefit selection on the ground that at the time she made the benefit selection she
lacked mental capacity to do so. The New York Supreme Court (the trial court in that
state) found that Ortelere had been mentally incompetent; the Appellate Division
reversed. Ortelere’s husband appealed to the Court of Appeals, the highest court in
New York.]

Mrs. Ortelere, an elementary schoolteacher since 1924, suffered a “nervous
breakdown” in March, 1964 and went on a leave of absence expiring February 5, 1965.
She was then 60 years old and had been happily married for 38 years. On July 1, 1964
she came under the care of Dr. D’Angelo, a psychiatrist, who diagnosed her
breakdown as involutional psychosis, melancholia type.3 Dr. D’Angelo prescribed,
and for about six weeks decedent underwent, tranquilizer and shock therapy.
Although moderately successful, the therapy was not continued since it was
suspected that she also suffered from cerebral arteriosclerosis, an ailment later
confirmed. However, the psychiatrist continued to see her at monthly intervals until
March, 1965. On March 28, 1965 she was hospitalized after collapsing at home from
an aneurysm. She died 10 days later; the cause of death was “Cerebral thrombosis
due to hypertensive heart disease.”

3 [“Involutional melancholia” is an old term for a kind of depression suffered primarily by post-
menopausal women, characterized by anxiety, feelings of guilt, despondency, and fear. At the time of
the case, the diagnosed condition was sometimes treated with electroshock therapy. The psychiatrist
who treated her, Dr. Ernani d’Angelo, was (according to his New York Times obituary) one of the first
psychiatrists in the country to do outpatient electroshock therapy for depression. Involutional

melancholia is no longer recognized by the American Psychiatric Association as a psychiatric
disorder.—Eds.]
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Some years before, on June 28, 1958, she had executed a “Selection of Benefits
under Option One” naming her husband as beneficiary of the unexhausted reserve.
Under this option upon retirement her allowance would be less by way of periodic
retirement allowances, but if she died before receipt of her full reserve the balance of
the reserve would be payable to her husband. On June 16, 1960, two years later, she
had designated her husband as beneficiary of her service death benefits in the event
of her death prior to retirement.

Then on February 11, 1965, when her leave of absence had just expired and
she was still under treatment, she executed a retirement application, the one here
involved, selecting the maximum retirement allowance payable during her lifetime
with nothing payable on or after death. She also, at this time, borrowed from the
system the maximum cash withdrawal permitted, namely, $8,760. Three days earlier
she had written the board, stating that she intended to retire on February 12 or 15
or as soon as she received “the information I need in order to decide whether to take
an option or maximum allowance.” She then listed eight specific questions, reflecting
great understanding of the retirement system, concerning the various alternatives
available. An extremely detailed reply was sent, by letter of February 15, 1965,
although by that date it was technically impossible for her to change her selection.
However, the board’s chief clerk, before whom Mrs. Ortelere executed the application,
testified that the questions were “answered verbally by me on February 11th.” Her
retirement reserve totaled $62,165 (after deducting the $8,760 withdrawal), and the
difference between electing the maximum retirement allowance (no option) and the
allowance under “option one” was $901 per year or $75 per month. That is, had the
teacher selected “option one” she would have received an annual allowance of $4,494
or $375 per month, while if no option had been selected she would have received an
annual allowance of $5,395 or $450 per month. Had she not withdrawn the cash the
annual figures would be $5,247 and $6,148 respectively.

Following her taking a leave of absence for her condition, Mrs. Ortelere had
become very depressed and was unable to care for herself. As a result, her husband
gave up his electrician’s job, in which he earned $222 per week, to stay home and take
care of her on a full-time basis. She left their home only when he accompanied her.
Although he took her to the Retirement Board on February 11, 1965, he did not know
why she went, and did not question her for fear “she’d start crying hysterically that I
was scolding her. That’s the way she was. And I wouldn’t upset her.”

The Orteleres were in quite modest circumstances. They owned their own
home, valued at $20,000, and had $8,000 in a savings account. They also owned some
farm land worth about $5,000. Under these circumstances, as revealed in this record,
retirement for both of the Orteleres or the survivor of them had to be provided, as a
practical matter, largely out of Mrs. Ortelere’s retirement benefits.

According to Dr. D’Angelo, the psychiatrist who treated her, Mrs. Ortelere
never improved enough to “warrant my sending her back [to teaching].” A physician
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for the Board of Education examined her on February 2, 1965 to determine her fitness
to return to teaching. Although not a psychiatrist but rather a specialist in internal
medicine, this physician “judged that she had apparently recovered from the
depression” and that she appeared rational. However, before allowing her to return
to teaching, a report was requested from Dr. D’Angelo concerning her condition. It is
notable that the Medical Division of the Board of Education on February 24, 1965
requested that Mrs. Ortelere report to the board’s “panel psychiatrist” on March 11,
1965.

Dr. D’Angelo stated “[at] no time since she was under my care was she ever
mentally competent”; that “[mentally] she couldn’t make a decision of any kind,
actually, of any kind, small or large.” He also described how involutional melancholia
affects the judgment process: “They can’t think rationally, no matter what the
situation is. They will even tell you, ‘I used to be able to think of anything and make
any decision. Now,” they say, ‘even getting up, I don’t know whether I should get up
or whether I should stay in bed.” Or, ‘I don’t even know how to make a slice of toast
any more.” Everything is impossible to decide, and everything is too great an effort to
even think of doing. They just don’t have the effort, actually, because their nervous
breakdown drains them of all their physical energies.”

While the psychiatrist used terms referring to “rationality,” it is quite evident
that Mrs. Ortelere’s psychopathology did not lend itself to a classification under the
legal test of irrationality. It is undoubtedly, for this reason, that the Appellate
Division was unable to accept his testimony and the trial court’s finding of
irrationality in the light of the prevailing rules as they have been formulated.

The well-established rule is that contracts of a mentally incompetent person
who has not been adjudicated insane are voidable. Even where the contract has been
partly or fully performed it will still be avoided upon restoration of the status quo.

Verstandig v. Schlaffer, 70 N.E.2d 15 (N.Y. 1946).

Traditionally, in this State and elsewhere, contractual mental capacity has
been measured by what is largely a cognitive test. Aldrich v. Bailey, 30 N.E. 264 (N.Y.
1892); 2 SAMUEL WILLISTON, LAW OF CONTRACTS § 256 (3D ED. 1960). Under this
standard the “inquiry” is whether the mind was “so affected as to render him wholly
and absolutely incompetent to comprehend and understand the nature of the
transaction.” Aldrich v. Bailey, supra. A requirement that the party also be able to
make a rational judgment concerning the particular transaction qualified the
cognitive test. Paine v. Aldrich, 30 N.E. 725 (N.Y. 1892). Conversely, it is also well
recognized that contractual ability would be affected by insane delusions intimately
related to the particular transaction. Moritz v. Moritz, 138 N.Y.S. 124 (Sup. Ct. App.
Div. 1912), aff'd 105 N.E. 1090 (N.Y. 1914).

These traditional standards governing competency to contract were formulated
when psychiatric knowledge was quite primitive. They fail to account for one who by
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reason of mental illness is unable to control his conduct even though his cognitive
ability seems unimpaired. When these standards were evolving it was thought that
all the mental faculties were simultaneously affected by mental illness. Milton D.
Green, Public Policies Underlying the Law of Mental Incompetency, 38 Mich. L. Rev.
1189, 1197-1202 (1940). This is no longer the prevailing view. Note, Mental Illness
and the Law of Contracts, 57 Mich. L. Rev. 1020, 1033-1036 (1959).

Of course, the greatest movement in revamping legal notions of mental
responsibility has occurred in the criminal law. The nineteenth century cognitive test
embraced in the M’Naghten rules has long been criticized and changed by statute and
decision in many jurisdictions. See HENRY WEIHOFEN, MENTAL DISORDER AS A
CRIMINAL DEFENSE 65-68 (1954); A.L.I. Model Penal Code § 4.01.

While the policy considerations for the criminal law and the civil law are
different, both share in common the premise that policy considerations must be based
on a sound understanding of the human mind and, therefore, its illnesses. Hence,
because the cognitive rules are, for the most part, too restrictive and rest on a false
factual basis they must be re-examined. Once it is understood that, accepting
plaintiff’s proof, Mrs. Ortelere was psychotic and because of that psychosis could have
been incapable of making a voluntary selection of her retirement system benefits,
there is an issue that a modern jurisprudence should not exclude, merely because her
mind could pass a “cognition” test based on nineteenth century psychology.

It is quite significant that Restatement (Second) of Contracts states the
modern rule on competency to contract. This is in evident recognition, and the
Reporter’s Notes support this inference, that, regardless of how the cases formulated
their reasoning, the old cognitive test no longer explains the results. Thus, the new
Restatement section reads:

(1) A person incurs only voidable contractual duties by entering
into a transaction if by reason of mental illness or defect * * * (b) he 1s
unable to act in a reasonable manner in relation to the transaction and
the other party has reason to know of his condition.”

Restatement (Second) of Contracts § 18C (Tent. Draft No. No. 1, April 13, 1964).1 See
also RICHARD C. ALLEN, ELYCE ZENOFF FERSTER & HENRY WEIHOFEN, MENTAL
IMPAIRMENT AND LEGAL INCOMPETENCY 253, 260-282 (1968); Note, Mental Illness and
the Law of Contracts, 57 Mich. L. Rev. 1020, 1036 (1959), where it is recommended
“that a complete test for contractual incapacity should provide protection to those
persons whose contracts are merely uncontrolled reactions to their mental illness, as

1 [In the final version of the Restatement (Second) of Contracts, this provision was renumbered
as section 15. As it happens, the author of this opinion, Charles Breitel, was a member of the committee
that drafted the Second Restatement, and Ortelere was the first case to rely on section 15. The drafters
promptly made the facts of the Ortelere case as “Illustration 1” to the new section.—Eds.]
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well as for those who could not understand the nature and consequences of their
actions.”

The avoidance of duties under an agreement entered into by those who have
done so by reason of mental illness, but who have understanding, depends on
balancing competing policy considerations. There must be stability in contractual
relations and protection of the expectations of parties who bargain in good faith. On
the other hand, it is also desirable to protect persons who may understand the nature
of the transaction but who, due to mental illness, cannot control their conduct. Hence,
there should be relief only if the other party knew or was put on notice as to the
contractor’s mental illness. Thus, the Restatement provision for avoidance
contemplates that “the other party has reason to know” of the mental illness.

When, however, the other party is without knowledge of the contractor’s
mental illness and the agreement is made on fair terms, the proposed Restatement
rule is:

The power of avoidance under subsection (1) terminates to the extent
that the contract has been so performed in whole or in part or the
circumstances have so changed that avoidance would be inequitable. In
such a case a court may grant relief on such equitable terms as the
situation requires.

Restatement, supra, § 18C.

The system was, or should have been, fully aware of Mrs. Ortelere’s condition.
They, or the Board of Education, knew of her leave of absence for medical reasons
and the resort to staff psychiatrists by the Board of Education. Hence, the other of
the conditions for avoidance is satisfied.

Lastly, there are no significant changes of position by the system other than
those that flow from the barest actuarial consequences of benefit selection.

Nor should one ignore that in the relationship between retirement system and
member, and especially in a public system, there is not involved a commercial, let
alone an ordinary commercial, transaction. Instead the nature of the system and its
announced goal is the protection of its members and those in whom its members have
an interest. It is not a sound scheme which would permit 40 years of contribution and
participation in the system to be nullified by a one-instant act committed by one
known to be mentally ill. This is especially true if there would be no substantial harm
to the system if the act were avoided. On the record none may gainsay that her
selection of a “no option” retirement while under psychiatric care, ill with cerebral
arteriosclerosis, aged 60, and with a family in which she had always manifested
concern, was so unwise and foolhardy that a factfinder might conclude that it was
explainable only as a product of psychosis.
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On this analysis it is not difficult to see that plaintiff’s evidence was sufficient
to sustain a finding that, when she acted as she did on February 11, 1965, she did so
solely as a result of serious mental illness, namely, psychosis. Of course, nothing less
serious than medically classified psychosis should suffice or else few contracts would
be invulnerable to some kind of psychological attack. Mrs. Ortelere’s psychiatrist
testified quite flatly that as an involutional melancholiac in depression she was
incapable of making a voluntary “rational” decision. Of course, as noted earlier, the
trial court’s finding and perhaps some of the testimony attempted to fit into the
rubrics of the traditional rules. For that reason rather than reinstatement of the
judgment at Trial Term there should be a new trial under the proper standards
frankly considered and applied.

Accordingly, the order of the Appellate Division should be reversed, without
costs, and the action remanded to Trial Term for a new trial.

JASEN, J., with whom SCILEPPI, J., concurs, dissenting:

Where there has been no previous adjudication of incompetency, the burden of
proving mental incompetence is upon the party alleging it. I agree with the majority
at the Appellate Division that the plaintiff, the husband of the decedent, failed to
sustain the burden incumbent upon him of proving deceased’s incompetence.

The evidence conclusively establishes that the decedent, at the time she made
her application to retire, understood not only that she was retiring, but also that she
had selected the maximum payment during her lifetime.

Indeed, the letter written by the deceased to the Teachers’ Retirement System
prior to her retirement demonstrates her full mental capacity to understand and to
decide whether to take an option or the maximum allowance. The full text of the letter
reads as follows:

February 8, 1965
Gentlemen:

I would like to retire on Feb. 12 or Feb. 15. In other words, just as soon as possible
after | receive the information | need in order to decide whether to take an option or
maximum allowance. Following are the questions | would like to have answered:

1. What is my “average” five-year salary?
2. What is my maximum allowance?

3. I am 60 years old. If | select option four-a with a beneficiary (female) 27 years
younger, what is my allowance?

4. If | select four-a on the pension part only, and take the maximum annuity, what
is my allowance?
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5. If | take a loan of 89% of my year’s salary before retirement, what would my
maximum allowance be?

6. If | take a loan of $5,000 before retiring, and select option four-a on both the
pension and annuity, what would my allowance be?

7. What is my total service credit? | have been on a leave without pay since Oct.
26, 1964.

8. What is the ‘factor’ used for calculating option four-a with the above beneficiary?

Thank you for your promptness in making the necessary calculations. | will come
to your office on Thursday afternoon of this week.

It seems clear that this detailed, explicit and extremely pertinent list of queries
reveals a mind fully in command of the salient features of the Teachers’ Retirement
System. Certainly, it cannot be said that the decedent could possess sufficient
capacity to compose a letter indicating such a comprehensive understanding of the
retirement system, and yet lack the capacity to understand the answers.

As I read the record, the evidence establishes that the decedent’s election to
receive maximum payments was predicated on the need for a higher income to
support two retired persons—her husband and herself. Since the only source of
income available to decedent and her husband was decedent’s retirement pay, the
additional payment of $75 per month which she would receive by electing the
maximal payment was a necessity. Indeed, the additional payments represented an
increase of 20% over the benefits payable under option 1. Under these circumstances,
an election of maximal income during decedent’s lifetime was not only a rational, but
a necessary decision.

Further indication of decedent’s knowledge of the financial needs of her family
1s evidenced by the fact that she took a loan for the maximum amount ($8,760)
permitted by the retirement system, at the time she made application for retirement.
Moreover, there is nothing in the record to indicate that the decedent had any
warning, premonition, knowledge or indication at the time of retirement that her life
expectancy was, in any way, reduced by her condition.

Decedent’s election of the maximum retirement benefits, therefore, was not so
contrary to her best interests so as to create an inference of her mental incompetence.
Indeed, concerning election of options under a retirement system, it has been held:
“Even where no previous election has been made, the court must make the election
for an incompetent which would be in accordance with what would have been his
manifest and reasonable choice if he were sane, and, in the absence of convincing
evidence that the incompetent would have made a different selection, it is presumed
that he would have chosen the option yielding the largest returns in his lifetime.”
Schwartzberg v. Teachers’ Retirement Bd., 76 N.Y.S.2d 488 (Sup. Ct. App. Div.), aff'd
83 N.E.2d 146 (N.Y. 1948) (emphasis supplied).
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Nor can I agree with the majority’s view that the traditional rules governing
competency to contract “are, for the most part, too restrictive and rest on a false
factual basis.”

The issue confronting the courts concerning mental capacity to contract is
under what circumstances and conditions should a party be relieved of contractual
obligations freely entered. This is peculiarly a legal decision, although, of course,
available medical knowledge forms a datum which influences the legal choice. It is
common knowledge that the present state of psychiatric knowledge is inadequate to
provide a fixed rule for each and every type of mental disorder. Thus, the generally
accepted rules which have evolved to determine mental responsibility are general
enough in application to encompass all types of mental disorders, and phrased in a
manner which can be understood and practically applied by juries composed of
laymen.

The generally accepted test of mental competency to contract which has thus
evolved is whether the party attempting to avoid the contract was capable of
understanding and appreciating the nature and consequences of the particular act or
transaction which he challenges. Schwartzberg, supra. This rule represents a balance
struck between policies to protect the security of transactions between individuals
and freedom of contract on the one hand, and protection of those mentally
handicapped on the other hand. In my opinion, this rule has proven workable in
practice and fair in result. In the final analysis, the lay jury will infer the state of the
party’s mind from his observed behavior as indicated by the evidence presented at
trial. Each juror instinctively judges what is normal and what is abnormal conduct
from his own experience, and the generally accepted test harmonizes the competing
policy considerations with human experience to achieve the fairest result in the
greatest number of cases.

As in every situation where the law must draw a line between liability and
nonliability, between responsibility and nonresponsibility, there will be borderline
cases, and injustices may occur by deciding erroneously that an individual belongs on
one side of the line or the other. To minimize the chances of such injustices occurring,
the line should be drawn as clearly as possible.

The Appellate Division correctly found that the deceased was capable of
understanding the nature and effect of her retirement benefits, and exercised rational
judgment in electing to receive the maximum allowance during her lifetime. I fear
that the majority’s refinement of the generally accepted rules will prove unworkable
in practice, and make many contracts vulnerable to psychological attack. Any benefit
to those who understand what they are doing, but are unable to exercise self-
discipline, will be outweighed by frivolous claims which will burden our courts and
undermine the security of contracts. The reasonable expectations of those who
mnocently deal with persons who appear rational and who understand what they are
doing should be protected.
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Accordingly, I would affirm the order appealed from.

Review Question 5. In McGovern v. Commonwealth, 512 Pa. 377, 517 A.2d 523
(1986), a case with nearly identical facts, the Pennsylvania Supreme Court rejected
Ortelere, and refused to adopt the Restatement § 15 test. The court reiterated the
traditional test:

Under Pennsylvania law, it is presumed that an adult is competent to
enter into an agreement, and a signed document gives rise to the
presumption that it accurately expresses the state of mind of the signing
party.” Mere mental weakness, if it does not amount to inability to
comprehend the contract, and is unaccompanied by evidence of
1mposition or undue influence, is insufficient to set aside a contract.
Finally, a presumption of mental incapacity does not arise merely
because of an unreasonable or unnatural disposition of property.

Both Ortelere and McGovern are 4-2 decisions with strong dissents. Which one is the
better approach and why?

Problems

Problem 13.1

Steven is seventeen, is 6'2” and 230 pounds with a short goatee, and he looks
to be in his mid-20s. He has been married to his high school sweetheart Tabitha for
six months; they have a newborn daughter named Abby. Steven has just dropped out
of high school to take a good job in the oil fields, which allows him to support his new
family. He plans to get his GED in his spare time. For his job, however, he needs a
reliable car to get to and from the oilfields, where there is no public transportation.
His old Chevy Impala has not been suitable.

Steven goes to Car Dealer, and signs a contract to purchase a new red Ford
Mustang for $22,000. In entering the transaction he shows Dealer a fake driver’s
license which shows him as being 20 years old. Through Dealer, he secures a loan to
pay for the car, which gives him monthly payments of $423.

A few days after he turns 18, Steven decides he no longer likes the Mustang.
Dust, grit, and particulate matter in the oilfields have already begun to scratch up
the paint, there are significant scratches on the bumpers, and he now thinks he would
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prefer a pickup truck. He wants to disaffirm the contract and get his money back. He
returns the car to Dealer. The age of majority in the state is 18.

What are Steven’s arguments that he should be able to get out of the contract
and get his money back? What are the dealer’s arguments that he should be required
to keep the car and make the payments he promised to make?

Problem 13.2

Roman has just turned 17. His father has given him an old Honda Civic to
drive. The car is registered in Roman’s name. Under state law, Roman is required to
buy auto insurance that provides for $30,000 of liability coverage. The policy has a
provision, standard in such contracts, providing that the claim will not be paid unless
notice is given to the insurance company within 60 days of the accident giving rise to
the claim. The provision is designed to permit the insurance company to investigate
the claim promptly and prior court decisions have held that it is reasonable. Roman
purchases the policy. He indicates on the policy that he is 18, but no identification is
required.

A few weeks later Roman is driving when his car crosses the center divider and
hits an oncoming car. Both cars are totaled; two persons in the other vehicle are
injured, one of whom requires hospitalization for a week. Roman is ticketed for the
offense. He does not report the matter to his insurance company because he believes
his premiums will go up.

Several months later, just before his eighteenth birthday, Roman he is sued by
the driver of the other car. He finally notifies the insurance company, which declines
coverage because he did not give the required notice. Roman tells the insurance
company that the accident was actually caused by the fact that the car for some
reason stopped responding to the steering wheel, probably due to some defect.
Roman’s car was, however, taken to a scrap yard and junked six months after the
accident, so it is impossible to tell what happened.

Can Roman make the insurance company pay? Why or why not?

Problem 13.3

Sherman is a money manager in New York. He is brilliant and successful, but
he has always suffered from bipolar disorder, which means that his mood will often
swing sharply between almost manic enthusiasm and bouts of deep depression. In
recent years the disorder has become more severe. He has prescription medication to
deal with it, but he is not good about taking the medication regularly.

One day, while playing golf at a private course where he was taken by a friend,
he starts chatting with the clubhouse manager. The manager mentions that the club
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has not been profitable lately and that the property is for sale, perhaps to a developer
who will convert it into another use. Sherman is intensely interested. He immediately
calls the club president, who puts him in touch with the real estate broker who is
representing the property. He meets with the broker a few hours later, gets a few
more details. On the spot he agrees to buy the property. He tells the broker that he
will pay the full listed price of $3.2 million provided they can get the deal done that
evening, saying that he does not want anyone else to have a chance at it.

The broker is surprised by the speed of his decision. Sherman waves a hand,
gives her a business card, and explains what he does. As a high-level money manager,
he is used to making quick decisions, he says, and this is, for him, a relatively small-
potatoes deal. When you wait around, he says, you lose the chance for a great deal.
He who hesitates is lost. A couple of hundred thousand on the purchase price, he says
(waving a hand airily) will not make much of a difference in the success of the project
he has in mind. He does not say exactly what the project is he has in mind.

The broker, excusing herself for a few minutes, ostensibly to go to the restroom,
does a quick Internet check and determines that Sherman is exactly who he says he
is. She finds him to be loud and overbearing and thinks he laughs too much—
sometimes for no apparent reason—Dbut his credit is good. She quickly prepares a brief
memorandum which they both sign. Sherman hands her a personal check for $50,000
as earnest money. The next day she deposits the check and it clears without difficulty.

Right about the same time, though, Sherman tries to kill himself with a
kitchen knife, slashing his wrists in the bathtub. He is not successful. Discovered by
his housekeeper, he is rushed to the hospital for treatment. He 1s examined
thoroughly. Physicians from the hospital will testify he had previously tried to kill
himself and had stopped taking his medication. On the night of the golf course deal,
they will testify, Sherman was under the influence of his disorder and unable to make
fully rational decisions.

Sherman wants to get out of the golf course deal, saying that he was in the
manic stage of his disorder and should not be held to the deal. The golf course owners
want to hold him to it.

Can Sherman void the deal on grounds of incapacity? How would this problem
come out if Pennsylvania law (see Review Question 5, above) or the approach of the
Ortelere dissent applied, rather than the New York law stated by the Ortelere
majority?
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Unit 14: The Statute of Frauds

CONTRACT DEFENSES

Part Two

FOCUS OF THIS UNIT

The thing that lawyers call the statute of frauds is actually misnamed. In the
United States, hundreds upon hundreds of statutes of frauds are in existence because
“statute of frauds” is the term that has come to be used for any requirement that
certain legal documents be in writing to be effective. The rules on the books today
(and the vast majority of them are in the form of a statute) do, however, all descend
from a single act of Parliament that we may correctly call the Statute of Frauds, and
it is the starting point to understand writing requirements in American contract law
today.

Begin When Writing Was Rare. In the early days of English law—the first few
hundred years after the Norman Conquest, relatively few contracts were in writing
because relatively few people could write. In Property class, you may have heard
about conveying land by livery of seisin, the transfer or formally handing over a piece
of the sod in front of witnesses. In an age when almost no laymen (or nobles, for that
matter) could write, most deals were oral.

Over time, however, growth in trade and education meant that writings
became more common and important, and more people sought to memorialize major
transactions with a writing. This was helped by a system of creating deeds that could
be recorded, so that people (especially the tax collectors) could tell who owned what.
Writing had obvious advantages over oral transactions, since the latter depended on
memory (which could be faulty) and on the honesty of the witnesses (which was not
always perfect). Because of the intricacies of British judicial procedure, a class of
professional witnesses would actually hang around courts of law waiting for work.
They would willingly swear to anything, so long as they were paid for doing so. This
situation created fertile grounds for fraud.

Parliament Acts. In 1677, Parliament passed (with the assent of King Charles
II) “An act for prevention of many Fraudulent Practices which are commonly
endeavoured to be upheld by Perjury and Subornation of Perjury’—which became
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known as the Statute of Frauds. It required that certain kinds of transactions—those
of most interest to the powerful landowners who dominated the Parliament of the
day—Dbe put in writing or else be unenforceable.

Land, for example, was the principal measure of wealth in England. A tenant
farmer could claim that his local landlord had promised to sell him the land he farmed
for £100. The farmer could bring in paid witnesses to swear to the deal, and the
landlord might lose. Landlords wanted these transactions in writing. Similarly, the
family structure of the upper classes meant that in important families there would
be a single head who, through primogeniture, would own most of the family property.
This means that anyone owed anything by a member of the family would always try
to seek some way of holding the rich head of the family liable. Thus, someone who
had loaned money to a younger son might try to prove that the head of the family had
agreed to stand surety for son’s debts, which again could easily be proved by oral
testimony. Or when the head of the family was appointed executor for a junior
member of the family who died in debt, the decedent’s creditors might claim that the
head of the family had promised to pay the creditors out of the head’s own large
fortune, rather than the deceased’s own small estate. Similarly, in a large household
with often hundreds of employees, it was easy for a butler or gardener to claim that
the head of the family had promised him a lifetime contract. Finally, given that most
marriages in upper-class families were arranged, and were accompanied by complex
financial arrangements, it was not uncommon for the family of the bride or groom to
claim that the other party’s family had orally promised to provide the new couple
with some estate or with some amount of money.

Thus, these heads of the family—who made up the House of Lords and most of
the House of Commons—required that these sorts of contracts be in writing to be
enforceable.

The English Statute Comes to America. The first American states received
the original English statute of frauds because they were English colonies when the
law was passed. Later states legislatively or judicially adopted the rules from these
first colonies. Since 1677, the idea of a writing requirement for certain contracts has
been extremely popular with legislatures, who have crafted thousands of specific
requirements that certain legal documents be put in writing to be enforceable.

The Statute FOR Frauds? A requirement of a writing sometimes does indeed
keep people from being bound by contracts to which they never agreed, and in that
regard, statutes of frauds live up to their name and prevent fraud. Consider, however,
that the writing requirement sometimes allows a party who actually Aas agreed to a
contract to escape liability because the agreement was not reduced to a writing. Even
if fifty eyewitnesses could accurately testify as to what the promisor orally contracted
to do, the contract would not be enforceable. Judges eventually found it irksome that
a party could escape liability on this kind of “technicality” when all the other
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requirements of a contract were met. Over time judges began shrinking the scope of
the statute and inventing exceptions for certain sets of facts. While many judges
strongly support the idea of the statute, many others would like to see it abolished,
being convinced that it causes more fraud than it prevents. The Restatement (Second)
of Contracts has an entire chapter entitled the “The Statute of Frauds” covering
sections 110 through 150. Skimming that chapter will give you some idea of the scope
and extent of exceptions that have developed.

The British Parliament effectively repealed the original Statute of Frauds in
1954, so it no longer applies in the place of its birth. The United Nations Convention
on the International Sale of Goods also does not contain a requirement that contracts
be in writing. Statutes of frauds are, however, alive and well in the United States,
creating an area where American contract law differs significantly both from civil
code countries (like most of Continental Europe, for instance) and even from other
common law countries. To be clear, contracts in other legal systems commonly are in
writing and those writings are given effect. Everyone recognizes that a writing can
add certainty to a transaction. The rest of the world is simply not as enamored with
the requirement of a writing as Americans are.

What Does It Mean To Be Within the Statute? Samuel Goldwyn, the movie
mogul, allegedly once said that “An oral contract isn’t worth the paper it’s written
on.” By now you should know that Goldwyn’s statement is not entirely accurate. Oral
contracts are just as enforceable as written ones—unless they fall within the statute.
Notice that language. A contract is said to be “within the statute” if a writing is
required. If a contract is the kind for which no writing is required, such as an
employment contract for a year, it is not “within” the statute.

Standing on MY LEGS. Two broad kinds of questions arise under the statute
of frauds. The first is which contracts are covered. The second is what counts as a
suitable signed writing. A complete list of contracts where writings are required
would vary greatly from state to state. Nonetheless, six “classic” categories derive
from the original English statute and are so common in American jurisdictions that
they are embodied in the overall list contained in section 110 of the Restatement
(Second) of Contracts and—for sales of goods—section 2-201 of the Uniform
Commercial Code. You should read those two legal authorities now.

Law students for generations have memorized these six categories, many of
them using the mnemonic MY LEGS, which we offer you in the list below. We
recommend that you briefly review the Restatement and the UCC sections cited in
the list.

M Contracts in contemplation of MARRIAGE. This rule covers, for
example, prenuptial agreements or family promises to convey property to the new
couple. See Restatement (Second) of Contracts § 124.
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Y Contracts that cannot be performed within one YEAR of the contract’s
date. See Restatement (Second) of Contracts § 130.

L Contracts involving the sale of LAND and (varying by the state) other
kinds of interests in land, such as easements and mineral rights. See Restatement
(Second) of Contracts §§ 125-129.

E Contracts of EXECUTORS to pay debts out of the executors’ own
pockets. Note that this rule does not apply to promises to pay debts out of the
decedent’s estate, but only out of the executor’s personal resources. See Restatement
(Second) of Contracts §§ 111.

G Contracts for sales of GOODS above $500.1 Recall that the Uniform
Commercial Code defines goods are things that are “tangible” and “moveable,” which
does not include real estate, services, and intangible legal rights. See Uniform
Commercial Code § 2-201.

S SURETYSHIP contracts. These are contracts under which one party
agrees to be liable for the debts of someone else. The most common type is what you
know as a “co-signer” on a loan, but there are other types. See Restatement (Second)
of Contracts §§ 112-123.

If a contract falls into one of these categories, it is not enforceable unless it meets the
requirements of the statute.

What Kind of Writing Satisfies the Statute? Once a contract is within the
Statute of Frauds, we must determine what exactly qualifies as a sufficient writing
for purposes of the statute. A writing that satisfies the statute might not, for example,
necessarily contain all the terms of the parties contract. A qualifying writing

generally must be signed or otherwise subscribed by the person who is said to be
bound by the deal.

These issues were simple to address in 1677: all legal documents were
handwritten and either hand-signed or formally sealed by the parties. Introduction
of new technologies since that time—pre-printed forms, telegraphs, fax machines,
electronic mail, digital ordering systems, text messaging, and more—has made
statute of frauds issues more complicated at times. Both the U.S. Congress and state
legislatures have tried to bridge the gap between the statute of frauds and the digital
age with statutes providing for the treatment of electronic messages. Prominent
examples of legislation on point include the state-law Uniform Electronic
Transactions Act (“UETA”), excerpted later in these materials, and the federal

1 [A proposal in 2003 to substantially revise and update UCC Article 2 would have raised this
amount to $5,000. For reasons we won’t bore you with at the moment, Revised Article 2 failed to gain
any traction in state legislatures was ultimately withdrawn by its drafters. Hence, the Article 2 statute
of frauds threshold remains at $500, capturing many smaller deals that the original statute wasn’t
intended to reach. — Eds.]
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Electronic Signatures in Global and National Commerce Act (“E-Sign”), the latter of
which is found at 15 U.S.C. §§ 7001-7006 (2012).

Cases and Materials

Review Question 1. Based on the introduction and the legal materials to which
you were cited, determine whether each of the following contracts is within the
statute of frauds and whether it would be enforced in a U.S. court absent a sufficient
writing:

a. A $50,000 second mortgage, payable in 10 years, taken out on a family home.

b. A one-year employment contract signed on June 1 which will go into effect
on July 1.

c. A promise by the mother of a daughter who was killed in an auto accident to
pay a claim herself if the claimant agrees not to bring a claim against the daughter’s
estate.

d. A contract to purchase a one-ounce gold coin.
e. A contract to pay the total cost of a student’s law school tuition.

f. A parent’s promise to guarantee payment of a loan taken out by a minor to
purchase a car.

g. An antenuptial (or “prenuptial”’) agreement providing for the distribution of
property among the spouses in the event of a divorce.

h. A promise by a bride’s family to pay a dowry to the husband upon the
couple’s marriage in a country where dowries are still common.

1. A contract to allow the buyer to remove 50,000 cubic feet of clay from a piece
of real estate in exchange for $20,000.

j. A contract for an around-the-world cruise that will cost $10,000.
k. A contract to landscape a home at a total price of $12,000.

1. A contract for a roundtrip excursion to the star system Alpha Centauri, which
1s 4.367 light years away.

Review Question 2. Read section 139 of the Restatement (Second) of
Contracts, entitled “Enforcement by Virtue of Action in Reliance.” This provision
should sound familiar to you from your previous experience with section 90. What do
you think the consideration doctrine and the statute of frauds have in common that
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would give rise to these exceptions?

MCcINERNEY v. CHARTER GOLF, INC.
Supreme Court of Illinois
176 I11. 2d 482, 680 N.E.2d 1347 (1997)

HEIPLE, J.

From 1988 through 1992, Dennis Mclnerney worked as a sales representative
for Charter Golf, Inc., a company which manufactures and sells golf apparel and
supplies. Initially, McInerney’s territory included Illinois but was later expanded to
include Indiana and Wisconsin. In 1989, McInerney allegedly was offered a position
as an exclusive sales representative for Hickey-Freeman, an elite clothier which
manufactured a competing line of golf apparel. Hickey-Freeman purportedly offered
Mclnerney an 8% commission.

Intending to inform Charter Golf of his decision to accept the Hickey-Freeman
offer of employment, McIlnerney called Jerry Montiel, Charter Golf's president.
Montiel wanted McInerney to continue to work for Charter Golf and urged McInerney
to turn down the Hickey-Freeman offer. Montiel promised to guarantee McInerney a
10% commission on sales in Illinois and Wisconsin “for the remainder of his life,” in
a position where he would be subject to discharge only for dishonesty or disability.
MclInerney allegedly accepted Charter Golf’s offer and, in exchange for the guarantee
of lifetime employment, gave up the Hickey-Freeman offer. McIlnerney then
continued to work for Charter Golf.

In 1992, the relationship between Charter Golf and McInerney soured: Charter
Golf fired McInerney. McInerney then filed a complaint in the circuit court of Cook
County, alleging breach of contract. The trial court granted Charter Golf’s motion for
summary judgment after concluding that the alleged oral contract was unenforceable
under the statute of frauds because the contract amounted to an agreement which
could not be performed within a year from its making. The appellate court affirmed,
but on a wholly different ground.2

Charter Golf argues that the oral contract at issue in this case violates the
statute of frauds and is unenforceable because it is not capable of being performed
within one year of its making. By statute in Illinois, “no action shall be brought * * *

2 [The intermediate appellate court held that there was no consideration for the promise of
lifetime employment. In a part of this opinion not included here, the court held that there was, in fact,
consideration for the promise. —Eds.]
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upon any agreement that is not to be performed within the space of one year from the
making thereof, unless * * * [the agreement is] in writing and signed by the party to
be charged.” 740 Ill. Cons. Stat. 80/1 (West 1994). Our statute tracks the language of
the original English Statute of Frauds and Perjuries. 29 Charles II ch. 3 (1676). The
English statute enacted by Parliament had as its stated purpose the prohibition of
those “many fraudulent practices, which are commonly endeavored to be upheld by
perjury and subordination of perjury.” Illinois’ statute of frauds seeks to do the same
by barring actions based upon nothing more that loose verbal statements.

The period of one year, although arbitrary, recognizes that with the passage of
time evidence becomes stale and memories fade. The statute proceeds from the
legislature’s sound conclusion that while the technical elements of a contract may
exist, certain contracts should not be enforced absent a writing. It functions more as
an evidentiary safeguard than as a substantive rule of contract. As such, the statute
exists to protect not just the parties to a contract, but also—perhaps more
importantly—to protect the fact finder from charlatans, perjurers and the problems
of proof accompanying oral contracts.

There are, of course, exceptions to the statute of frauds’ writing requirement
that permit the enforcement of certain oral contracts required by the statute to be in
writing. One such exception is the judicially created exclusion for contracts of
uncertain duration. In an effort to significantly narrow the application of the statute,
many courts have construed the words “not to be performed” to mean “not capable of
being performed” within one year. See Restatement (Second) of Contracts § 130
(1981). These cases hold that if performance is possible by its terms within one year,
the contract is not within the statute regardless of how unlikely it is that it will
actually be performed within one year. Under this interpretation, the actual course
of subsequent events and the expectations of the parties are entirely irrelevant.
Restatement (Second) of Contracts § 130, Comment a (1981). A contract for lifetime
employment would then be excluded from the operation of the statute because the
employee could, in theory, die within one year, and thus the contract would be
“capable of being performed.”

We find such an interpretation hollow and unpersuasive. A “lifetime”
employment contract is, in essence, a permanent employment contract. Inherently, it
anticipates a relationship of long duration—certainly longer than one year. In the
context of an employment-for-life contract, we believe that the better view is to treat
the contract as one “not to be performed within the space of one year from the making
thereof.” To hold otherwise would eviscerate the policy underlying the statute of
frauds and would invite confusion, uncertainty and outright fraud. Accordingly, we
hold that a writing is required for the fair enforcement of lifetime employment
contracts.

NICKELS, J., dissenting.
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I disagree with the majority’s holding that the employment contract in the case
at bar must be in writing because it falls within the requirements of the Statute of
Frauds.

The writing requirement applies to “any agreement that is not to be performed
within the space of one year from the making thereof.” Commenting on this language,
the Restatement (Second) of Contracts observes:

[TThe enforceability of a contract under the one-year provision does not
turn on the actual course of subsequent events, nor on the expectations
of the parties as to the probabilities. Contracts of uncertain duration are
simply excluded; the provision covers only those contracts whose
performance cannot possibly be completed within a year.

Rest. 2d. Contracts § 130, cmt. a.

A contract of employment for life is necessarily one of uncertain duration. Since
the employee’s life may end within one year, and, as the majority acknowledges, the
contract would be fully performed upon the employee’s death, the contract is not
subject to the statute of frauds’ one-year provision. See Rest. 2d § 130, illus. 2; see also
72 AM. JUR. 2D, Statute of Frauds § 14 (1974) (“The rule generally accepted by the
authorities is that an agreement or promise the performance or duration of which is
contingent on the duration of human life is not within the statute”); JOHN D.
CALAMARI & JOSEPH M. PERILLO, THE LAW OF CONTRACTS § 19-20 (3d ed. 1987) (“if A
promises *** to employ X for life, the promise is not within the Statute because it is
not for a fixed term and the contract by its terms is conditioned upon the continued
life of X and the condition may cease to exist within a year because X may die within
a year”). It is irrelevant whether the parties anticipate that the employee will live for
more than a year or whether the employee actually does so.

The majority acknowledges that “many courts” subscribe to this view. More
accurately, the Restatement rule represents “the prevailing interpretation” of the
statute of frauds’ one-year provision. Restatement (Second) of Contracts § 130,
Comment a, at 328 (1981). Only a “distinct minority” of cases have ascribed
significance to whether the parties expected that a contract would take more than a
year to perform. CALAMARI & PERILLO, § 19-18, at 808. According to Williston on
Contracts:

It 1s well settled that the oral contracts invalidated by the Statute
because not to be performed within a year include only those which
cannot be performed within that period. A promise which is not likely to
be performed within a year, and which in fact is not performed within a
year, is not within the Statute if at the time the contract is made there
1s a possibility in law and in fact that full performance such as the
parties intended may be completed before the expiration of a year.
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In the leading case on this section of the Statute the Supreme
Court of the United States said: “The parties may well have expected
that the contract would continue in force for more than one year; it may
have been very improbable that it would not do so; and it did in fact
continue in force for a much longer time. But they made no stipulation
which in terms, or by reasonable inference, required that result. The
question 1s not what the probable, or expected, or actual performance of
the contract was; but whether the contract, according to the reasonable
interpretation of its terms, required that it should not be performed
within the year.”

3 W. JAEGER, WILLISTON ON CONTRACTS § 495 at 575-79 (3d ed. 1960), quoting Warner
v. Texas & Pacific Ry. Co., 164 U.S. 418 (1896).

Although the majority brands this interpretation “hollow and unpersuasive,”
it has a sound basis in the plain language of the statute. Corbin notes:

[Courts] have observed the exact words of [the one-year]| provision and
have interpreted them literally and very narrowly. The words are
“agreement that is not to be performed.” They are not “agreement that
1s not in fact performed” or “agreement that may not be performed” or
“agreement that is not at all likely to be performed.” To fall within the
words of the provision, therefore, the agreement must be one of which it
can truly be said at the very moment that it 1s made, “This agreement
1s not to be performed within one year”; in general, the cases indicate
that there must not be the slightest possibility that it can be fully
performed within one year.”

2 ARTHUR L. CORBIN, CORBIN ON CONTRACTS § 444, at 535 (1950).

Courts have tended to give the one-year provision a narrow construction
precisely because of the lack of a discernable rationale for it. See Rest. 2d § 130, cmt.
a (“The design was said to be not to trust to the memory of witnesses for a longer time
than one year, but the statutory language was not appropriate to carry out that
purpose. The result has been a tendency to construction narrowing the application of
the statute”). I am inclined to do likewise. Since the one-year provision is so poorly
suited to the aims it was ostensibly designed to accomplish, I see no compelling reason
to expand the provision’s scope beyond the class of contracts to which it applies by its
terms. The narrow and literal interpretation that most courts have given to the
language of the one-year provision is entirely appropriate under these circumstances.

Review Question 3. The facts of the McInerney case cut across many of the
policy disputes that arise in connection with application of a writing requirement for
contracts. What is the real purpose of the requirement? If a party can adequately
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prove the existence of a contract in another way, is it fair to require a writing? Should
the legal system reward formality and penalize less formal deal-making? If you think
the answer to the previous question is “yes,” then does that make you part of the
problem many people have with transactional lawyers—that they slow down deals
and make them more expensive?

CRABTREE v. ELIZABETH ARDEN SALES CORP.
Court of Appeals of New York
305 N.Y. 48, 110 N.E.2d 551 (1953)

FULD, J.

In September of 1947, Nate Crabtree entered into preliminary negotiations
with Elizabeth Arden Sales Corporation, manufacturers and sellers of cosmetics,
looking toward his employment as sales manager. Interviewed on September 26th,
by Robert P. Johns, executive vice-president and general manager of the corporation,
who had apprised him of the possible opening, Crabtree requested a three-year
contract at $25,000 a year. Explaining that he would be giving up a secure well-
paying job to take a position in an entirely new field of endeavor—which he believed
would take him some years to master—he insisted upon an agreement for a definite
term. And he repeated his desire for a contract for three years to Miss Elizabeth
Arden, the corporation’s president.? When Miss Arden finally indicated that she was
prepared to offer a two-year contract, based on an annual salary of $20,000 for the
first six months, $25,000 for the second six months and $30,000 for the second year,
plus expenses of $5,000 a year for each of those years, Crabtree replied that that offer
was “interesting.” Miss Arden thereupon had her personal secretary make this
memorandum+on a telephone order blank that happened to be at hand:

EMPLOYMENT AGREEMENT WITH
NATE CRABTREE bate Sept 2-1947
At 681-5th Ave e: PM

3[“Elizabeth Arden” was the trade name adopted by Florence Nightingale Graham (1884-1966),
who grew up in a small farming town in Canada, dropped out of nursing school, started her first salon
on Fifth Avenue in New York City in 1909. She was featured on the cover of Time Magazine in 1946.
— Eds.]

4 [Confession time: We put the secretary’s memorandum in a “handwriting font” for visual
impact and to make it stand out in the opinion. It doesn’t actually appear that way in the case reporter.
We use the same trick elsewhere in the opinion. Now continue reading and pay no further attention
to that man behind the curtain. — Eds.]
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BLgln 20000.
& months 25000.
& months 30000.

5000.~‘P6Y w@ﬂl(

E)qbewse moweg

[2 years to make good]
Arrangement with

Mr Crabtree

BY Miss Arden

Present Miss Arden
My Johw

My Crabtree

Miss OLeary

A few days later, Crabtree “phoned Mr. Johns and telegraphed Miss Arden; he
accepted the ‘invitation to join the Arden organization,” and Miss Arden wired back
her “welcome.” When he reported for work, a “pay-roll change” card was made up and
initialed by Mr. Johns, and then forwarded to the payroll department. Reciting that
it was prepared on September 30, 1947, and was to be effective as of October 22d, it
specified the names of the parties, Crabtree’s “Job Classification” and, in addition,
contained the notation that

“This employpee is to be patd as follows:

Flrst six months of employment $20,000. per anmnum
Next six months of employment 25,000. per anmnum
After one Year of employment 30,000. per annum
Approved by =P [initialed]”

After six months of employment, Crabtree received the scheduled increase
from $20,000 to $25,000, but the further specified increase at the end of the year was
not paid. Both Mr. Johns and the comptroller of the corporation, Mr. Carstens, told
Crabtree that they would attempt to straighten out the matter with Miss Arden, and,
with that in mind, the comptroller prepared another “pay-roll change” card, to which
his signature is appended, noting that there was to be a “Salary increase” from
$25,000 to $30,000 a year, “per contractual arrangements with Miss Arden.” The
latter, however, refused to approve the increase and, after further fruitless
discussion, plaintiff left defendant’s employ and commenced this action for breach of
contract.

At the ensuing trial, defendant denied the existence of any agreement to
employ plaintiff for two years, and further contended that, even if one had been made,
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the statute of frauds barred its enforcement. The trial court found against defendant
on both issues and awarded plaintiff damages of about $14,000, and the Appellate
Division, two justices dissenting, affirmed. Since the contract relied upon was not to
be performed within a year, the primary question for decision is whether there was a
memorandum of its terms, subscribed by defendant, to satisfy the statute of frauds.

Each of the two payroll cards—the one initialed by defendant’s general
manager, the other signed by its comptroller—unquestionably constitutes a
memorandum under the statute. That they were not prepared or signed with the
intention of evidencing the contract, or that they came into existence subsequent to
1ts execution, is of no consequence. See Marks v. Cowdin, 123 N.E. 139 (N.Y. 1919). It
1s enough, to meet the statute’s demands, that they were signed with intent to
authenticate the information contained therein and that such information does
evidence the terms of the contract. Those two writings contain all of the essential
terms of the contract—the parties to it, the position that plaintiff was to assume, the
salary that he was to receive—except that relating to the duration of plaintiff’s
employment. Accordingly, we must consider whether that item, the length of the
contract, may be supplied by reference to the earlier unsigned office memorandum,
and, if so, whether its notation, “2 years to make good,” sufficiently designates a
period of employment.

The statute of frauds does not require the “memorandum * * * to be in one
document. It may be pieced together out of separate writings, connected with one
another either expressly or by the internal evidence of subject matter and occasion.”
Marks v. Cowdin, supra; see also Restatement, Contracts, § 208(a) (1932).5 Where
each of the separate writings has been subscribed by the party to be charged, little if
any difficulty is encountered. Where, however, some writings have been signed, and
others have not—as in the case before us—there is basic disagreement as to what
constitutes a sufficient connection permitting the unsigned papers to be considered
as part of the statutory memorandum. The courts of some jurisdictions insist that
there be a reference, of varying degrees of specificity, in the signed writing to that
unsigned, and, if there is no such reference, they refuse to permit consideration of the
latter in determining whether the memorandum satisfies the statute. See, e.g.,
Osborn v. Phelps, 19 Conn. 63 (1848) ; Hewitt Grain & Provision Co. v. Spear, 193
N.W. 291 (Mich. 1923). That conclusion is based upon a construction of the statute
which requires that the connection between the writings and defendant’s
acknowledgment of the one not subscribed, appear from examination of the papers
alone, without the aid of parol evidence. The other position—which has gained

5[This reference is to the First Restatement of Contracts. You can (and should) locate the rules
on what constitutes a sufficient memorandum to satisfy the statute of frauds in the Restatement
(Second) of Contracts §§ 131-137. Section 132 is the one that specifically addresses the point raised
here by the court— Eds.]
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increasing support over the years—is that a sufficient connection between the papers
1s established simply by a reference in them to the same subject matter or transaction.
See, e.g., Frost v. Alward, 169 P. 379 (Cal. 1917); Lerned v. Wannemacher, 91 Mass.
412. (1864). The statute is not pressed “to the extreme of a literal and rigid logic,”
Marks v. Cowdin, supra, and oral testimony is admitted to show the connection
between the documents and to establish the acquiescence, of the party to be charged,
to the contents of the one unsigned. See Beckwith v. Talbot, 95 U.S. 289 (1877).

The view last expressed impresses us as the more sound, and, indeed—
although several of our cases appear to have gone the other way, see, e.g., Newbery v.
Wall, 65 N.Y. 484 (1875); Wilson v. Lewiston Mill Co., 44 N.E. 959 (N.Y. 1896)—this
court has on a number of occasions approved the rule, and we now definitively adopt
1t, permitting the signed and unsigned writings to be read together, provided that
they clearly refer to the same subject matter or transaction. See, e.g., Peabody v.
Speyers, 56 N.Y. 230 (1874); Raubitschek v. Blank, 80 N.Y. 478 (1880); Peck v.
Vandemark, 1 N.E. 41 (N.Y. 1885); Coe v. Tough, 22 N.E. 550 (N.Y. 1889); Delaware
Mills v. Carpenter Bros., 139 N.E. 725 (N.Y. 1923).

The language of the statute—“Every agreement * * * is void, unless some
note or memorandum thereof be in writing, and subscribed by the party to be
charged”—does not impose the requirement that the signed acknowledgment of the
contract must appear from the writings alone, unaided by oral testimony. The danger
of fraud and perjury, generally attendant upon the admission of parol evidence, is at
a minimum in a case such as this. None of the terms of the contract are supplied by
parol. All of them must be set out in the various writings presented to the court, and
at least one writing, the one establishing a contractual relationship between the
parties, must bear the signature of the party to be charged, while the unsigned
document must on its face refer to the same transaction as that set forth in the one
that was signed. Parol evidence—to portray the circumstances surrounding the
making of the memorandum—serves only to connect the separate documents and to
show that there was assent, by the party to be charged, to the contents of the one
unsigned. If that testimony does not convincingly connect the papers, or does not
show assent to the unsigned paper, it is within the province of the judge to conclude,
as a matter of law, that the statute has not been satisfied. True, the possibility still
remains that, by fraud or perjury, an agreement never in fact made may occasionally
be enforced under the subject matter or transaction test. It is better to run that risk,
though, than to deny enforcement to all agreements, merely because the signed
document made no specific mention of the unsigned writing. As the United States
Supreme Court declared, in sanctioning the admission of parol evidence to establish
the connection between the signed and unsigned writings.

kX%

There may be cases in which it would be a violation of reason and
common sense to ignore a reference which derives its significance from
such [parol] proof. If there is ground for any doubt in the matter, the
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general rule should be enforced. But where there is no ground for doubt,
its enforcement would aid, instead of discouraging, fraud.

Beckwith v. Talbot, supra.

Turning to the writings in the case before us—the unsigned office memo, the
payroll change form initialed by the general manager Johns, and the paper signed by
the comptroller Carstens—it is apparent, and most patently, that all three refer on
their face to the same transaction. The parties, the position to be filled by plaintiff,
the salary to be paid him, are all identically set forth; it is hardly possible that such
detailed information could refer to another or a different agreement. Even more, the
card signed by Carstens notes that it was prepared for the purpose of a “Salary
increase per contractual arrangements with Miss Arden.” That certainly constitutes
a reference of sorts to a more comprehensive “arrangement,” and parol is permissible
to furnish the explanation.

The corroborative evidence of defendant’s assent to the contents of the
unsigned office memorandum is also convincing. Prepared by defendant’s agent, Miss
Arden’s personal secretary, there is little likelihood that that paper was fraudulently
manufactured or that defendant had not assented to its contents. Furthermore, the
evidence as to the conduct of the parties at the time it was prepared persuasively
demonstrates defendant’s assent to its terms. Under such circumstances, the courts
below were fully justified in finding that the three papers constituted the
“memorandum” of their agreement within the meaning of the statute.

The judgment should be affirmed, with costs.

Review Question 4. Assume the same facts as in Crabtree v. Elizabeth Arden
Sales Corp. except that Crabtree decided at the six-month mark he did not like
working for Elizabeth Arden, so he quit to join a competitor. Elizabeth Arden then
sued to prevent him from leaving and to get damages for his breach of the two-year
contract. What result in that case? Consider section 135 of the Restatement (Second)
of Contracts in connection with your answer.

STEVENS v. PUBLICIS S.A.
Supreme Court of New York, Appellate Division, First Department
50 A.D.3d 253, 854 N.Y.S.2d 690 (Sup. Ct. App. Div. 2008)
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LIPPMAN, P.J., TOM, WILLIAMS, and ACOSTA, JJ.

In October 1999, plaintiff sold his New York-based public relations firm,
Lobsenz-Stevens (L-S), to defendant Publicis S.A., a French global communications
company. The sale involved two contracts: a stock purchase agreement, pursuant to
which plaintiff sold all the stock of L-S to defendants, and an employment agreement,
pursuant to which plaintiff was to continue as chairman and CEO of the new
company, named Publicis-Dialog, Public Relations, New York (PDNY), for three
years. Plaintiff’s duties were to be the “customary duties of a Chief Executive Officer.”

Under the stock purchase agreement (SPA), plaintiff received an initial
payment of $3,044,000, and stood to earn “earn-out” payments of up to $4 million
contingent upon PDNY achieving certain levels of earnings before interest and taxes
during the three calendar years after closing.

Within six months of the acquisition, signs of financial problems appeared.
Plaintiff admits that revenue and profit targets were not met. Further, PDNY lost L-
S’s largest preacquisition client, Pitney Bowes. On March 5, 2001, plaintiff had a
meeting with Jon Johnson, former CEO of Publicis Dialog, a related entity, at which
he was shown financial statements and told that the business had lost approximately
$900,000 in the year 2000. Plaintiff was removed as CEO of the business, and was
given several options, including leaving the firm, staying and working on new
business, and a third option to come up with another alternative. Thereafter, Bob
Bloom, former chairman and CEO of Publicis USA, became involved in the matter.
Bloom and plaintiff exchanged a series of e-mails, culminating in a March 28 message
from Bloom setting forth his understanding of the parties’ terms regarding plaintiff’s
new role at PDNY:

Thus I suggested an allocation of your time that would permit the

majority of your effort to go against new business development

(70%). I also suggested that the remaining time be allocated to

maintaining/growing the former Lobsenz Stevens clients (20%) and

involvement in management/operations of the wunit (10%). This
option, it would seem, 1is 1in your best interest because it offers

the best opportunity for you to achieve your stated goal of a full

earn-out. When I suggested this option, you seemed to have

considerable enthusiasm for it and expressed your satisfaction with
it so I, of course, assumed that it was an option you preferred.”

(Emphasis added.) By e-mail the next day, plaintiff wrote:

Bob, to begin with, I want to thank you again for helping me restore
the dignity and respect that I'm entitled to as a senior
professional. Things were really getting out of hand until you
intervened.

What’s happened since the lunch you and I had has been almost
cathartic .
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That being said, I accept your proposal with total enthusiasm and
excitement .

I'm psyched again and will do everything in my power to generate
business, maintain profits, work well with others and move forward.

(Emphasis added.)

Bloom replied the same day: “I am thrilled with your decision. You have my
personal assurance that all of us will continue to work in the spirit of partnership to
achieve our mutual goal and function together as close senior collaborators in a
climate of respect and dignity for all.” Each of the e-mail transmissions bore the typed
name of the sender at the foot of the message.

In denying plaintiff’s motion for partial summary judgment prior to trial, the
court found that the parties had agreed in writing to modify plaintiff’s duties under
the employment agreement. In so ruling, the court properly relied on the e-mail
exchange between the parties in which both sides expressed their unqualified
acceptance of the modification to the agreement.

The series of e-mails beginning with Bloom’s March 26, 2001 message setting
forth the terms of the proposed modification, together with plaintiff’s March 29
acceptance of the terms of the agreement and Bloom’s immediate reply, memorialized
the terms of the parties’ agreement to change plaintiff’s responsibilities under the
employment agreement. The agreement is further confirmed in another e-mail sent
to Andrew Hopson, chief operating officer of PDNY, in which plaintiff reaffirmed his
unconditional acceptance of the modified agreement.

The e-mails from plaintiff constitute “signed writings” within the meaning of
the statute of frauds, since plaintiff’'s name at the end of his e-mail signified his intent
to authenticate the contents. Similarly, Bloom’s name at the end of his e-mail
constituted a “signed writing” and satisfied the requirement of section 13(d) of the
employment agreement that any modification be signed by all parties.

Review Question 5. In many respects, the expanded view of “signed writings”
reflected in Stevens seems like an appropriate accommodation of the law to changes
in technology and business practices. On the other hand, given the ease with which a
“signed writing” can be generated under the Stevens approach, can you foresee any
downsides?

Review Question 6. Is there potential for the Stevens case to come out
differently if it were decided under UETA, the Uniform Electronic Transactions Act,
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excerpted from its Tennessee version below? Specifically, what arguments might you
raise if you represented Publicis and wanted to prove a statute of frauds defense?

UNIFORM ELECTRONIC TRANSACTIONS ACT
TENNESSEE CODE ANNOTATED

§ 47-10-102. Definitions.

(4) “Contract” means the total legal obligation resulting from the parties' agreement as
affected by this chapter and other applicable law.

(5) “Electronic” means relating to technology having electrical, digital, magnetic,
wireless, optical, electromagnetic, or similar capabilities.

* % %

(7) “Electronic record” means a record created, generated, sent, communicated,
received, or stored by electronic means.

(8) “Electronic signature” means an electronic sound, symbol, or process attached to or
logically associated with a record and executed or adopted by a person with the intent to sign the
record.

§ 47-10-107. Legal recognition of electronic records, electronic signatures, and electronic
contracts.

(a) A record or signature may not be denied legal effect or enforceability solely because it
is in electronic form.

(b) A contract may not be denied legal effect or enforceability solely because an electronic
record was used in its formation.

(c) If a law requires a record to be in writing, an electronic record satisfies the law.

(d) If a law requires a signature, an electronic signature satisfies the law.
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GUENTHER v. AMER-TEX CONSTRUCTION CO.
Court of Civil Appeals of Texas, Third District, Austin
534 S.W.2d 396 (Tex. App.—Austin 1976)

SHANNON, J.

Appellee, Amer-Tex Construction Company, filed suit in the district court of
Comal County against Rosalie M. McClure for specific performance of a contract to
convey land. Before trial, Rosalie M. McClure died, and the independent executor of
her estate, Jack Guenther, was made defendant. After trial to the court, the district
court entered judgment for specific performance. The contract to convey contained

the following description of the land:

Reference is made to that certain tract of land adjoining
Potter’s Creek Park at Canyon Lake in Comal County,

Texas, as shown on the attached Exhibit A, herein called
“the land.” EXHIET A’:
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Appellant’s principal contention is that the contract to convey did not describe
the land with sufficient certainty to meet the requirements of the Statute of Frauds.

Tex. Bus. & Comm. Code § 26.01 (1968).6

To comply with the requirements of the Statute of Frauds, the writing must
furnish within itself, or by reference to some other existing writing, the means or data

6 [We have quoted the Texas statute immediately in these materials following this case.—Eds.]

UNIT 14: THE STATUTE OF FRAUDS 283



by which the land to be conveyed may be identified with reasonable certainty. Morrow
v. Shotwell, 477 S.W.2d 538 (Tex. 1972).

We are of the opinion that the contract to convey did not furnish within itself,
or by reference to some other existing writing, the means or data by which the land
to be conveyed could be identified with reasonable certainty. The only description of
the land, other than that the land adjoined “Potter’s Creek Park at Canyon Lake in
Comal County, Texas,” consisted of “Exhibit A,” a sketch or map not drawn to scale.
The map did not show the width or length of the boundary lines, nor was there any
indication that the boundary lines were to be parallel. The map did not show the
approximate size of the tract or the number of acres contained therein. There was no
recitation in the contract that Rosalie M. McClure owned or resided on the property.
There was no reference in the contract to recorded deeds or other instruments from
which the land might be identified.

Appellant argues that a “reasonable” man could take the map and locate the
land on the ground. We are unable to agree. Most probably one could locate the fence
at the corner of Potter’s Creek Road and Potter’s Creek Park. It would probably be
possible to trace the fence westward to the “US Govt Pk Rd.” At or about the “US Gvt
Pk Rd” there is shown some kind of utility line, perhaps an electric line, a telephone
line, or a gas pipeline. If one could find the utility line, one is supposed to follow that
line north for an undetermined distance to a “fence” which runs in an easterly
direction. We conclude that from an examination of the map only the southeastern
corner of the tract at Potter’s Creek Road and Potter’s Creek Park could be
established with any reasonable certainty.

Doubtless the parties to the contract to convey knew and understood what land
was intended to be conveyed. Moreover, two of appellee’s witnesses testified that
sometime after the contract was signed a surveyor located the land and made a metes
and bounds description thereof. However, the knowledge and intent of the parties will
not give validity to the contract, and neither will a plat made up from extrinsic
evidence. Matney v. Odom, 210 S.W.2d 980 (Tex. 1948).

The judgment is reversed and judgment is here rendered that appellee take nothing.

TEXAS BUSINESS & COMMERCE CODE

§ 26.01. Promise or Agreement Must Be In Writing

(a) A promise or agreement described in Subsection (b) of this section is not enforceable
unless the promise or agreement, or a memorandum of it, is

(1) in writing; and
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(2) signed by the person to be charged with the promise or agreement or
by someone lawfully authorized to sign for him.

(b) Subsection (a) of this section applies to:

(1) a promise by an executor or administrator to answer out of his own
estate for any debt or damage due from his testator or intestate;

(2) a promise by one person to answer for the debt, default, or miscarriage
of another person;

(3) an agreement made on consideration of marriage or on consideration
of nonmarital conjugal cohabitation;

(4) a contract for the sale of real estate;
(5) a lease of real estate for a term longer than one year;

(6) an agreement which is not to be performed within one year from the
date of making the agreement;

(7) a promise or agreement to pay a commission for the sale or purchase

of:
(A) an oil or gas mining lease;
(B) an oil or gas royalty;
(C) minerals; or
(D) a mineral interest;
and

(8) an agreement, promise, contract, or warranty of cure relating to medical
care or results thereof made by a physician or health care provider as defined in
Section 74.001, Civil Practice and Remedies Code. This section shall not apply to
pharmacists.

Review Question 6. “Doubtless the parties to the contract to convey knew”
says the Guenther court, “and understood what land was intended to be conveyed.” A
surveyor also located the land and made a complete metes-and-bounds description of
its location. Given those facts, exactly what interests are being served by the court
not enforcing this contract?
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Problems

Problem 14.1

Seth is a student in the Master of Business Administration program at Elite
University in California. Before graduation, he is offered a coveted high-paying job at
the famous investment bank, Morgan Sacks & Co., in New York City. He also has
several other offers at locations around the country. Ultimately he decides that the
opportunity is best at Morgan, so he accepts the job on March 1. After graduating, he
packs up his few belongings, flies to New York, rents a small apartment in the Tribeca
area, and on July 1 he starts work. He never signs any written employment
agreement with Morgan. Two months later, on September 1, he is fired for
incompetence and insubordination. Seth sues, claiming that when he was being
recruited he was orally promised that his initial contract term would be two years,
and that he would not be fired within that time. Morgan responds by denying any
such statements were made, that it has never made any such promises to any new
employee, and it moves to dismiss because the alleged contract is not in writing. What
result and why? Consider Restatement (Second) of Contracts § 139 in connection with
this problem.

Problem 14.2

Lucy and Zehmer are sitting in the bar of the Zehmer’s restaurant, the Olde
Virginnie, in Kopperl, Texas. Lucy offers $500,000 for a piece of property that Zehmer
owns called the “Ferguson Farm.” After negotiation, Zehmer handwrites the following
on the back of one of his customer bar tab checks: “I agree to sell to W.O. Lucy the
Ferguson Farm complete for $500,000.00, title satisfactory to buyer.” Beneath it he
writes the date and signs his name, “A.H. Zehmer.” Lucy leaves, taking the document
with him. The next day Zehmer calls Lucy and says, “I changed my mind, I don’t want
to sell the farm.” He refuses to convey the property or take Lucy’s payment. Lucy
sues.

Zehmer argues that the written memorandum does not satisfy the Statute of
Frauds and thus the contract is unenforceable because it does not contain reasonably
certain terms. Lucy has witnesses to testify that people in Bosque County, Texas,
understand that “the Ferguson Farm” is a particular piece of property located at 1042
Route FM-56. That farm consists of 403 acres of land, on which are a small house,
several outbuildings, livestock facilities, an irrigation system for the grass, two large
tractors, and a herd of 200 purebred Charolais cattle.
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Does the Texas Statute of Frauds (quoted immediately before the problems)
prevent Lucy from enforcing the agreement?

Problem 14.3

Van der Rohe USA, Inc. (VRUSA) is the American division of a Dutch
corporation, Van der Rohe N.V.7 VRUSA operates specialty female clothing stores
under its “Le Corbusier” brand in shopping malls in the Northeastern United States.
Its corporate offices are in White Plains, New York. VRUSA has a corporate email
system. Per company policy, the system automatically attaches the name and contact
information of the sender at the foot of every email that is sent. Employees cannot
disable the system. The system automatically attaches a confidentiality and privacy
notice at the bottom that employees also cannot remove.

Les Ismore is a real estate professional in the VRUSA home office, responsible
for negotiating shopping mall leases for VRUSA. Les is in negotiations with
Onondaga Mills LLC, the operator of a major upscale shopping mall near Syracuse,
New York, for a 10-year-lease. Les and his counterpart at Onondaga, Alice Sells, have
been exchanging communications and draft agreements for about a month. On June
1, Alice sends Les a revised “Lease Agreement” that incorporates the results of their
various discussions. The lease is 19 pages long and very detailed. It has blocks for the
signatures of Alice and Les as authorized representatives of their respective
companies. Alice sends an unsigned copy to Les as an email attachment. Her email
reads:

From: Sells, Alice <asells@onondagamills.com>
Sent: Thursday, June 1, 20XX 9:32 AM

To: Ismore, Les

Cc: Vark, Jonah

Subject: OM Lease 24-451 Le Corbusier

Hi, Les. Attached is the final agreement we reached. It incorporates
all the stuff we talked about. I am glad we could work out all the
details and delighted Corbusier 1is going to be part of our
outstanding lineup of stores at OM. It’s been a pleasure working
with you. I am copying Jonah, the OM operations manager so he can
start the process of getting you in. Thanks again.

Alice

Sent from my eFone by my personal assistant, Mari

An hour later Les sends the following response, reprinted in its entirety:

From: Ismore, Les <les.ismore@vrusa.com>
Sent: Thursday, June 1, 20XX 10:44 AM
To: Sells, Alice

7 [Abbreviation for Naamloze vennootschap—roughly “anonymous partnership”—the
Netherlands equivalent of an American publicly held corporation. — Eds.]
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Cc:

Subject: Re: OM Lease 24-451 Le Corbusier

Looks good. Glad we have a contract, great to be in Syracuse. Will
be back in touch ASAP.

Lester W. Ismore, Jr.
Van der Rohe USA, Inc.
192 Bloomingdale Road
Suite 1200

White Plains, NY 10605
O: 914-555-3091

F: 914-555-3008
les.ismore@vrusa.com

THIS ELECTRONIC MAIL TRANSMISSION IS CONFIDENTIAL AND IS INTENDED
ONLY FOR THE PARTY TO WHOM IT IS ADDRESSED. IF YOU HAVE RECEIVED
THIS TRANSMISSION IN ERROR, PLEASE IMMEDIATELY RETURN IT TO THE
SENDER AND REMOVE IT FROM YOUR FILES. USE OF THE INFORMATION HEREIN
BY ANY UNAUTHORIZED PERSON MAY BE A VIOLATION OF STATE OR FEDERAL
LAW.

VRUSA never actually signs the contract. Three weeks later, not having responded
to Alice despite several attempts by her to contact Les, the company decides it does
not want to enter the Syracuse market at Onondaga Mills, and refuses to go forward.
Les notifies Alice that the deal is off. Onondaga Mills, meanwhile, had turned down
an offer by another clothing store, Aéropostale, Inc., for the same space, which is now
going to be vacant. It has also had its employees begin getting the space cleared away
for the renovations Le Corbusier will need for its store, although no work has been
started to date.

Onondaga Mills sues VRUSA, claiming VRUSA is in breach of the contract.
Are the New York statutes of frauds quoted below a bar to Onodaga Mills enforcing
the agreement?

NEW YORK GENERAL OBLIGATIONS LAW

§ 5-701. Agreements required to be in writing

a. Every agreement, promise or undertaking is void, unless it or some note or
memorandum thereof be in writing, and subscribed by the party to be charged therewith, or by his
lawful agent, if such agreement, promise or undertaking:

1. By its terms is not to be performed within one year from the making thereof or
the performance of which is not to be completed before the end of a lifetime;

2. Is a special promise to answer for the debt, default or miscarriage of another
person;

3. Is made in consideration of marriage, except mutual promises to marry;
4. [Repealed]

5. Is a subsequent or new promise to pay a debt discharged in bankruptcy;
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6. . . . [l]f the goods be sold at public auction, and the auctioneer at the time of the
sale, enters in a sale book, a memorandum specifying the nature and price of the property
sold, the terms of the sale, the name of the purchaser, and the name of the person on
whose account the sale was made, such memorandum is equivalent in effect to a note of
the contract or sale, subscribed by the party to be charged therewith;

7. [Repealed]
8. [Repealed]

9. Is a contract to assign or an assignment, with or without consideration to the
promisor, of a life or health or accident insurance policy, or a promise, with or without
consideration to the promisor, to name a beneficiary of any such policy. This provision
shall not apply to a policy of industrial life or health or accident insurance.

§ 5-703. Conveyances and contracts concerning real property required to be in writing

1. An estate or interest in real property . . . other than a lease for a term not exceeding
one year . . . cannot be created . . . unless by . . . a deed or conveyance in writing, subscribed by
the person creating . . . the same, or by his lawful agent, thereunto authorized by writing. . . .

2. A contract for the leasing for a longer period than one year, or for the sale, of any real
property, or an interest therein, is void unless the contract or some note or memorandum thereof,
expressing the consideration, is in writing, subscribed by the party to be charged, or by his lawful
agent thereunto authorized by writing.

3. A contract to devise real property or establish a trust of real property, or any interest
therein or right with reference thereto, is void unless the contract or some note or memorandum
thereof is in writing and subscribed by the party to be charged therewith, or by his lawfully
authorized agent.

4. Nothing contained in this section abridges the powers of courts of equity to compel the
specific performance of agreements in cases of part performance.
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Unit 15: Assent-Based Defenses

CONTRACT DEFENSES

Part Three

FOCUS OF THIS UNIT

Contract law exists largely to enforce voluntary transactions. As a result, when
facts suggest that a transaction was not voluntary in some serious way, contract law
provides for defenses to be raised against enforcement of the agreement. Reasons to
attack a contract based on the lack of true assent include fraud or misrepresentation,
a party’s failure to disclose important facts, threats of violence, irresistible pressure,
or even an honest mistake of fact. Just as the statute of frauds can prevent
enforcement of an otherwise enforceable contract, so can these matters that we here
label “assent-based defenses.”

Fraud and Misrepresentation. You may have run across fraud in your Torts
class because it is an intentional tort. In broad terms, fraud occurs when one party
makes a false statement with the intent to mislead the other, and the other
reasonably believes the statement and is damaged as a result. As a defense to
enforcing a contract, fraud is easy to understand: a contact is always voidable by the
defrauded party. More difficult questions arise when the false statement is not
deliberate and misrepresentation occurs instead. Here, a party simply fails to disclose
information that would be critical to the other party’s decision.

Duress. The threat of force or other unlawful action to induce a party to
consent is called duress. Consider the scene in the Godfather movie, where a
bandleader has refused to release singer Johnny Fontaine from his contract. Don Vito
successfully obtains the bandleader’s assent with “an offer he couldn’t refuse,”
namely, having a gun held to his head and telling him that either “his brains or his
signature” will be on the contract release. The “gun to the head” fact pattern is the
classic (and easy) example case of duress, but pressure that is much less than that
can also render a contract voidable for duress. Just how much is enough?

Undue Influence. Somewhat related to duress is the concept of undue
influence. Improper pressure to enter a contract is sometimes not the result of direct
threats. Instead, an overwhelming influence by a more powerful party is overriding
the judgment of a vulnerable party. In a claim of undue influence, lawyers call these
the “dominant” and “servient” parties. Undue influence most typically occurs in two
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broad categories. The first is the one in which a party in a position of trust—e.g.,
lawyers, physicians, trustees, guardians, and so on, often called “fiduciaries”—abuses
a “confidential relationship” to steer the trusting other party into bad deals, including
deals that personally benefit the fiduciary. The less-sophisticated party was harmed
because he reasonably relied on the fiduciary’s advice. The second situation is when
a party who i1s not actually a fiduciary has developed a position of dominance over
another and effectively imposes his will on the other party. A typical situation
involves a family member, neighbor, or servant who so insinuates himself into the
life of an elderly and often incapacitated person, and then exploits that position to
obtain gifts or promises to rewrite a will. While this is perhaps the most common
category of undue influence, the doctrine can be used in a wide range of situations.

Mistake. Yet another ground for voiding contracts is mistake. In most
agreements, each party knows at some level that her knowledge is incomplete. The
parties do not necessarily know everything about the current situation of the world,
and they know even less about the future. Almost by definition, a party who signs a
contract that turns out to be a bad deal was “mistaken” in some sense. The old toy we
sell at a yard sale may turn out to be an incredibly valuable “Sheriff Woody” action
figure. The stock we buy with every expectation that it will go up suddenly drops like
a rock. One popular television show features auction attendees who are given only
minutes to appraise a storage locker full of flotsam for five minutes and then bid on
it. The excitement comes from knowing that there may nothing but trash, but that
there may also be a lost Rembrandt drawing worth millions. This uncertainly is
involved in a large number of contracts—even buying gasoline for your car today
involves taking a gamble, because the price tomorrow might be much less or much
more. Being wrong about the normal uncertainties of life does not establish the
defense of mistake.

Some mistakes, in contrast, are so fundamental to the nature of the deal that
the law will allow the contract to be avoided. An obvious and uncontroversial example
would be a contract to build and install a swimming pool where both parties assume
that the yard consists only of dirt that can be excavated cheaply. If, in fact, a massive
granite boulder six inches below the surface requires costly blasting, or if the area
turns out to be a major archaeological site or to contain dozens of buried and
extremely hazardous World War I chemical weapons that require hundreds of
thousands of dollars to remove, the doctrine of mistake would protect the pool
installers from extraordinary costs that neither party anticipated. Unsurprisingly,
the difficult question with the doctrine of mistake is determining which mistakes are
so fundamental that they will allow avoidance of the contract, and which mistakes
are ones where a party simply came out on the bad side of the contract’s allocation of
risk.
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As you read this unit, you may find it helpful to review the Restatement
provisions on fraud and misrepresentation (§§ 159-164), duress and undue influence
(§§ 174-177) and mistake (§§ 151-154).

Cases and Materials

ALABI v. DHL AIRWAYS, INC.
Superior Court of Delaware, New Castle
583 A.2d 1358 (Del. Super. 1990)
HERLIHY, J.

[DHL was an express package delivery service. In Philadelphia, Mabayomije
Alabi—who had regularly used DHL’s services for more than two years—allegedly
put $15,000 in cash in a DHL envelope to be sent to London. DHL required customers
to generally describe the contents of envelopes in a box on the shipping contract.
Because DHL’s terms and conditions prohibited accepting or shipping cash, Alabi
wrote “documents relating to school bills” in the box, and sealed the package before
handing it over to DHL, which was otherwise unaware of its contents. Alabi was
required to certify that “the article in the shipment is properly described and is not
an item “which DHL has declared to be unacceptable” for shipment. Alabi inquired if
the package could be insured for $15,000; DHL said that its maximum insurance
value was $10,000. Alabi paid $76 for shipment and for the $10,000 in insurance.
When the envelope arrived in London, it disappeared from the DHL storage area.
Police were called in, but the package and its contents were never found. Alabi
claimed that DHL was negligent, and demanded the $15,000, plus punitive damages.]

DHL seeks summary judgment claiming plaintiff's contracts with it are
voidable due to his alleged misrepresentation of the contents of the envelope. A
contract may be voidable on the basis of misrepresentation, be it a fraudulent or an
innocent misrepresentation. Norton v. Poplos, 443 A.2d 1 (Del. Super. 1982);
Restatement (Second) of Contracts § 164. As such, misrepresentation can be asserted
as an affirmative defense to an action on the contract.

The Restatement (Second) of Contracts provides probably the clearest
discussion of the elements that need be shown to prevail when asserting
misrepresentation as a defense. In order for a contract to be voidable, a party must
show all four of the following elements: (1) that there was a misrepresentation; (2)
that the misrepresentation was either fraudulent or material; (3) that the
misrepresentation induced the recipient to enter into the contract; and (4) that the
recipient’s reliance on the misrepresentation was reasonable. Rest. 2d § 164.

The first issue is whether the labeling of the envelope, allegedly containing
$15,000 in cash, as “documents regarding school bills” constitutes a
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misrepresentation. A misrepresentation is “an assertion that is not in accordance
with the facts.” Plaintiff asserts that “documents” suffices as a general description of
currency. This is an untenable position. The term “documents regarding school bills”
does not indicate that the contents are inherently valuable to third-party interlopers
or others in DHL’s position. Plaintiff’'s description is not in accord with the now
alleged fact that there was cash in the envelope and, consequently, is a
misrepresentation of the contents.

The second element is whether the misrepresentation was fraudulent or
material. If the misrepresentation was non-fraudulent or innocent, it must be
material for the contract to be voidable. Rest. 2d § 164 cmt b. On the other hand, if
the misrepresentation was fraudulent, it is not required to be material for the
contract to be voidable.

(1) A misrepresentation is fraudulent if the maker intends his assertion
to induce a party to manifest his assent and the maker

(a) knows or believes that the assertion is not in accord with the facts,
or

(b) does not have the confidence that he states or implies in the truth of
the assertion, or

(c) knows that he does not have the basis that he states or implies for
the assertion.

Rest. 2d § 162. The plaintiff claims that the description was as accurate as he felt it
could be without inviting theft. By making such an assertion, to some extent plaintiff
purposely misled DHL about the contents of the shipment. However, plaintiff also
claims that he was unaware that DHL would not ship cash. In considering the
requirement to view the record in a light most favorable to the non-moving party, the
Court is simply unwilling at this point to rule that the misrepresentation was
fraudulent as a matter of law.

The alternative factor to be considered under the second element is, if the
misrepresentation is not fraudulent, is it, nevertheless, material.

(2) A misrepresentation is material if it would be likely to induce a
reasonable person to manifest his assent, or if the maker knows that it would
be likely to induce the recipient to do so.

Rest. 2d § 162. “The materiality of a misrepresentation is determined from the
viewpoint of the maker.” Id. cmt c.

In the instant case, plaintiff had in his possession airbills which are bills of
lading. Based on this long-time use of DHL’s services, plaintiff cannot now be heard
to complain that he was unaware of the terms and conditions contained on the Airway
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bill. Therefore, plaintiff is bound by those terms and conditions, as he signed the
Airway bill.

Given that plaintiff must be charged with the knowledge that DHL does not
accept cash for delivery, the misrepresentation becomes material. It is material
because “the maker [plaintiff] knows that for some special reason it is likely to induce
the particular recipient to manifest his assent.” Rest. 2d § 162 cmt ¢. Put simply, the
plaintiff had reason to know DHL would not accept cash and describing the shipment
as otherwise, he induced DHL to enter into a contract to which it would not otherwise
assent to.

The third element to be considered is whether the misrepresentation induced
DHL to enter into the contract. “A misrepresentation induces a party’s manifestation
of assent if it substantially contributes to his decision to manifest his assent.” Rest.
2d § 167. It is not necessary that this party’s reliance on the misrepresentation be
“the sole or even the predominant factor in influencing his conduct.” Id. cmt a. “It is
assumed, in absence of facts showing the contrary, that the recipient attached
importance to the truth of the misrepresentation if it was material, but not if it was
immaterial.” Id. cmt b.

In the instant case, the misrepresentation was material. Further, there is
nothing in the record to indicate that DHL did not attach importance to the
misrepresentation. In fact, it is just the opposite. As noted before, the shipper’s?!
signature block of the Airway bill contains the following statement, “I warrant that
all details given herein are true and correct,” plus paragraph 2 on the back of the bill,
relating to giving an accurate description of the contents, reflects DHL’s concern as
to the accuracy of the description of the shipment, as does the blank the shipper uses
to describe the contents. Therefore, it 1s clear that the misrepresentation was a
substantial factor in DHL’s decision to enter into the contracts at issue.

The fourth element to be considered is whether DHL’s reliance on the
misrepresentation is reasonable. A misrepresentation will have no legal effect unless
the recipient’s reliance is justified. Prior to shipping and giving the envelope to DHL,
plaintiff twice inquired as to the availability of $15,000 worth of insurance. This
would indicate that the documents’ value belied the description on the Airway bill.
DHL argues that plaintiff attempts to impose a duty to inspect every envelope.

This may or may not be plaintiff’s intent but that is of no moment. What is
important is the fact that DHL does reserve the right to inspect the envelopes it
accepts for delivery. DHL would not reserve such a right if it did not believe that at
some point or on some occasion it would want to check the contents because it has
reason to believe the description is inaccurate. DHL realizes that it is not always

1 [Be careful with the terminology here, as it sometimes confuses students. In a transportation
contract, the “carrier” is the entity that transports the goods (in this case, DHL), and the “shipper” is
the person (Alabi) who has delivered the goods to the carrier for shipment.—Eds.]
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reasonable to rely on the description supplied by a shipper. Where that point or
occasion falls is a question of fact that should be left to the trier of fact. Therefore, the
Court finds that a material issue of fact exists as to the reasonableness of DHL’s
reliance on the description supplied by plaintiff.

Since all four elements have not been established as a matter of law, granting
summary judgment would not be proper.

Review Question 1. At one point in the opinion (discussing whether the
representation was “fraudulent”) the court says that it cannot say that Alabi knew
that DHL would not accept cash for shipment. At another point (discussing
“materiality”) the court says that we have to assume that Alabi knew that DHL would
not accept cash. Why the difference?

STANDARD FINANCE CO. v. ELLIS
Intermediate Court of Appeals of Hawaii
3 Haw. App. 614, 657 P.2d 1056 (Haw. Ct. App. 1983)

TANAKA, J.

In an action on a promissory note, defendant Betty Ellis appeals from the
summary judgment in favor of plaintiff Standard Finance Company, Limited.

The only issue is whether the granting of summary judgment was proper. We
hold that it was and affirm.

The record shows that on September 30, 1976, defendant and her then husband
W. G. Ellis (hereinafter “Ellis”), executed and delivered to plaintiff a promissory note
in the amount of $2,800. Nothing having been paid on the note, plaintiff filed a
collection suit on May 15, 1980.2 On January 15, 1981, the trial court entered its order
granting plaintiff’s motion for summary judgment. On March 9, 1981, judgment in
the amount of $5,413.35 was filed. Defendant’s timely appeal followed.

2 [By the court] Ellis was not named a party defendant in the case. Defendant states that
shortly after the execution and delivery of the note, Ellis filed for and was declared a bankrupt.
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On appeal, defendant claims that plaintiff was not entitled to summary
judgment because there were genuine issues of material fact as to whether duress
was involved in obtaining defendant’s signature. We disagree.

In her answers to interrogatories, defendant states that she was “forced” to
sign the note under duress. “[P]hysical beatings” of and “psychological pressure” on
her by Ellis” “[f]lor at least the 3 yrs. prior to signing of note” constituted the duress.
She argues that her execution of the note which was compelled by duress was not a
manifestation of her assent. Thus, the note i1s void and unenforceable.

The law concerning duress resulting in void or voidable contracts is discussed
in Restatement (Second) of Contracts §§ 174 and 175(1) (1981). Section 174 reads:

If conduct that appears to be a manifestation of assent by a party who
does not intend to engage in that conduct is physically compelled by
duress, the conduct is not effective as a manifestation of assent.

Comment a to § 174 provides in part:

This Section involves an application of that principle to those relatively
rare situations in which actual physical force has been used to compel a
party to appear to assent to a contract. . . . The essence of this type of
duress is that a party is compelled by physical force to do an act that he
has no intention of doing. He is, it is sometimes said, “a mere mechanical
istrument.” The result 1s that there is no contract at all, or a “void
contract” as distinguished from a voidable one.

Section 175(1) states:

If a party’s manifestation of assent is induced by an improper threat by
the other party that leaves the victim no reasonable alternative, the
contract is voidable by the victim.

We hold that as a matter of law the facts in the record do not constitute the
type of duress which renders the note void under § 174. Such duress involves the use
of actual physical force to compel a person to sign a document. It may include the
example given in comment 6 to [Uniform Commercial Code] § 3-305 of an “instrument
signed at the point of a gun” being void.

Here, the only evidence of duress is “physical beatings” and “psychological
pressure” by Ellis on defendant over a course of three years prior to defendant’s
signing of the note. Without more, such evidence does not constitute § 174 duress
resulting in the voiding of the note. From such evidence it cannot reasonably be
inferred that the physical beatings by Ellis directly resulted in defendant signing the
note in question.

As a matter of law, based on the facts in the record, the note was not voidable
by defendant under § 175(1).
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Defendant relies heavily on Furnish v. Commissioner of Internal Revenue, 262
F.2d 727 (9th Cir. 1958). In Furnish, a wife had signed blank income tax forms at the
request of her husband. The court of appeals reversed the judgment imposing a
deficiency against the wife and remanded the case for a determination of duress
stating that it is “harshly inequitable for the wife to be forced to pay a penalty for
fraud arising out of nothing she had done, save signing a blank return required of her
by a dominating husband.”

Furnish is distinguishable from this case. There duress was discussed in
regards to its validity as a defense to a tax liability created by 26 U.S.C. § 51(b) (1939).
Here, under the Uniform Commercial Code, comment 6 to § 3-305 states in part,
“They [duress and illegality] are primarily a matter of local concern and local policy.
All such matters are therefore left to the local law.” Hawaii has adopted the
Restatement’s definition of duress that “where a party’s manifestation of assent is
induced by an improper threat that leaves him no reasonable alternative, the contract
is voidable by that party.” Penn v. Transportation Lease Hawaii, Ltd., 630 P.2d 646,
649 (Haw. Ct. App. 1981).

Plaintiff did not threaten defendant. In his affidavit, Ron Higa makes the
following uncontradicted statement:

At no time prior to or contemporaneously with the execution of said note
did Defendant Ellis state or indicate in any manner that she was acting
under coercion or duress in the execution of said note.

Thus, contrary to defendant’s contention, no genuine issue of material fact existed.
The facts and their inferences viewed in the light most favorable to defendant do not
constitute valid defenses to the action, and summary judgment was properly granted.

Affirmed.

Review Question 2. How can the Standard Finance court determine that there
was not a “genuine issue of material fact” whether Betty was really free to make a
voluntary decision while under the influence of an abusive husband. The court seems
to say that even if we assume she was, she is liable on her contracts. How exactly
does the law allow for such a result?

Review Question 3: The opinion discusses Furnish, a 1958 case where the wife
won, while in Standard Finance the 1983 wife loses. The latter case even involves
physical beatings. The court explains the difference as a distinction between federal
law and one state law. Perhaps. Can you think of any reasons why a 1983 court would
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be less likely to excuse a wife who was “dominated” by her husband than a 1958 court
would have. Can you think of any reasons why a court today might approach the
situation differently yet again?

AUSTIN INSTRUMENT, INC. v. LORAL CORP.
Court of Appeals of New York
29 N.Y.2d 124, 272 N.E.2d 533, 324 N.Y.S.2d 22 (1971)

FULD, C.J.:

[In 1965, Loral Corp. won a $6,000,000 from the Navy to produce radar sets for
use in the then-escalating Vietnam War. The contract contained a schedule of
deliveries and allowed the Navy to penalize Loral or cancel the contract if there were
delays or failures to deliver. Loral signed a contract with Austin Instruments to make
23 of the 40 precision gear components needed for the radar set. (The contracts were
awarded to the low bidders on each individual component. The remainder went to
other subcontractors.) The subcontract turned out to be unprofitable for Austin. In
May, 1966, Loral was awarded a second Navy contract for the production of more
radar sets, and again sought bids on the components. Austin bid on all 40, but was
told it would be awarded contracts only on those items on which it was low bidder.
Austin threatened to stop delivering components under the 1965 contract unless
Loral agreed to (a) award it all of the components on the 1966 contact whether it was
low bidder or not, and (b) retroactively increase the price on the items already
delivered under the 1965 contract. Loral “feverishly” contacted all other available
suppliers but because of war requirements they were all unable to promise delivery
on the time scheduled demanded by the Navy. Loral therefore agreed to Austin’s
demands. Loral finished the radar sets and delivered them to the Navy, but then
informed Austin that it would seek to recover the extra amounts paid to Austin. It
also withheld payment under the 1966 contract after deliveries were made. Austin
sued, seeking $17,750 allegedly due under the 1966 contract; the same day, Loral
sued, seeking $22,250 for extra payments under the 1965 contract.]

The applicable law is clear and, indeed, is not disputed by the parties. A
contract 1s voidable on the ground of duress when it is established that the party
making the claim was forced to agree to it by means of a wrongful threat precluding
the exercise of his free will. See Allstate Medical Laboratories v. Blaivas, 229 N.E.2d
50 (N.Y. 1967). The existence of economic duress or business compulsion is
demonstrated by proof that “immediate possession of needful goods is threatened”
Mercury Machine Importing Corp. v. City of New York, 144 N.E.2d 400 (N.Y. 1957),
or, more particularly, in cases such as the one before us, by proof that one party to a
contract has threatened to breach the agreement by withholding goods unless the
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other party agrees to some further demand. See, e.g., E.I. du Pont de Nemours & Co.
v. Hass Co., 103 N.E.2d 896 (N.Y. 1954). However, a mere threat by one party to
breach the contract by not delivering the required items, though wrongful, does not
in itself constitute economic duress. It must also appear that the threatened party
could not obtain the goods from another source of supply and that the ordinary
remedy of an action for breach of contract would not be adequate.

It is manifest that Austin’s threat to stop deliveries unless the prices were
increased deprived Loral of its free will. As bearing on this, Loral’s relationship with
the Government is most significant. As mentioned above, its contract called for
staggered monthly deliveries of the radar sets, with clauses calling for liquidated
damages and possible cancellation on default. Because of its production schedule,
Loral was, in July, 1966, concerned with meeting its delivery requirements in
September, October and November, and it was for the sets to be delivered in those
months that the withheld gears were needed. Loral had to plan ahead, and the
substantial liquidated damages for which it would be liable, plus the threat of default,
were genuine possibilities. Moreover, Loral did a substantial portion of its business
with the Government, and it feared that a failure to deliver as agreed upon would
jeopardize its chances for future contracts. These genuine concerns do not merit the
label “self-imposed, undisclosed and subjective,” which the Appellate Division
majority placed upon them. It was perfectly reasonable for Loral, or any other party
similarly placed, to consider itself in an emergency, duress situation.

We find unconvincing Austin’s contention that Loral, in order to meet its
burden, should have contacted the Government and asked for an extension of its
delivery dates so as to enable it to purchase the parts from another vendor. Aside
from the consideration that Loral was anxious to perform well in the Government’s
eyes, it could not be sure when it would obtain enough parts from a substitute vendor
to meet its commitments. The only promise which it received from the companies it
contacted was for commencement of deliveries, not full supply, and, with vendor delay
common in this field, it would have been nearly impossible to know the length of the
extension it should request. It must be remembered that Loral was producing a
needed item of military hardware. Moreover, there is authority for Loral’s position
that nonperformance by a subcontractor is not an excuse for default in the main
contract. See, e.g., JOHN COSGROVE MCBRIDE & ISIDORE H. WACHTEL, GOVERNMENT
CONTRACTS § 35.10 (1962). In light of all this, Loral’s claim should not be held
insufficiently supported because it did not request an extension from the
Government.

Loral, as indicated above, also had the burden of demonstrating that it could
not obtain the parts elsewhere within a reasonable time, and there can be no doubt
that it met this burden. The 10 manufacturers whom Loral contacted comprised its
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entire list of “approved vendors” for precision gears,3 and none was able to commence
delivery soon enough. As Loral was producing a highly sophisticated item of military
machinery requiring parts made to the strictest engineering standards, it would be
unreasonable to hold that Loral should have gone to other vendors, with whom it was
either unfamiliar or dissatisfied, to procure the needed parts. Loral “contacted all the
manufacturers whom it believed capable of making these parts,” and this was all the
law requires.

It is hardly necessary to add that Loral’s normal legal remedy of accepting
Austin’s breach of the contract and then suing for damages would have been
inadequate under the circumstances, as Loral would still have had to obtain the gears
elsewhere with all the concomitant consequences mentioned above. In other words,
Loral actually had no choice, when the prices were raised by Austin, except to take
the gears at the “coerced” prices and then sue to get the excess back.

Austin’s final argument is that Loral, even if it did enter into the contract
under duress, lost any rights it had to a refund of money by waiting until July, 1967,
long after the termination date of the contract, to disaffirm it. It is true that one who
would recover moneys allegedly paid under duress must act promptly to make his
claim known. See Oregon Pacific R. R. Co. v. Forrest, 28 N.E. 137 (N. Y. 1891). In this
case, Loral delayed making its demand for a refund until three days after Austin’s
last delivery on the second subcontract. Loral’s reason for waiting until that time is
that it feared another stoppage of deliveries which would again put it in an untenable
situation. Considering Austin’s conduct in the past, this was perfectly reasonable, as
the possibility of an application by Austin of further business compulsion still existed
until all of the parts were delivered.

In sum, the record before us demonstrates that Loral agreed to the price
increases in consequence of the economic duress employed by Austin. Accordingly,
the matter should be remanded to the trial court for a computation of its damages.

Review Question 4. Think back to the Alaska Packers case, in which changes
to the fishermen’s contract were struck down for lack of consideration. Why did the
court here not simply hold that there was no consideration for changes to the 1965
contract because Austin’s obligations under that contract did not change?

Review Question 5. Loral was a large, publicly held company that
manufactured sophisticated electronic systems. The court says that Austin’s threat
“deprived Loral of its free will.” In her article Revisiting Austin v. Loral: A Study in

3 [By the court] Loral, as do many manufacturers, maintains a list of approved vendors, that
1s, vendors whose products, facilities, techniques and performance have been inspected and found
satisfactory.
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Economic Duress, Contract Modification and Framing, 2 Hastings Bus. L.J. 357
(2006), Professor Meredith Miller argues that the focus on Loral’s lack of choices is
misplaced. The real issue should be whether or not Austin was acting in good faith—
that is, whether it was trying to take advantage of Loral rather than merely trying
to keep from losing a large amount of money on the contract. What do you think of
that approach as compared to what the court says?

ODORIZZI v. BLOOMFIELD SCHOOL DISTRICT
Court of Appeal of California, Second Appellate District
246 Cal. App. 2d 123, 54 Cal. Rptr. 533 (2d Dist. 1966)

FLEMING, J.:

Appeal from a judgment dismissing plaintiffs amended complaint on
demurrer.

Plaintiff Donald Odorizzi was employed during 1964 as an elementary school
teacher by defendant Bloomfield School District and was under contract with the
district to continue to teach school the following year as a permanent employee. On
June 10 he was arrested on criminal charges of homosexual activity, and on June 11
he signed and delivered to his superiors his written resignation as a teacher, a
resignation which the district accepted on June 13. In July the criminal charges
against Odorizzi were dismissed under Cal. Penal Code § 995,4 and in September he
sought to resume his employment with the district. On the district’s refusal to
reinstate him he filed suit for declaratory and other relief.

Odorizzi’s amended complaint asserts his resignation was invalid because
obtained through duress, fraud, mistake, and undue influence and given at a time
when he lacked capacity to make a valid contract. Specifically, Odorizzi declares he
was under such severe mental and emotional strain at the time he signed his
resignation, having just completed the process of arrest, questioning by the police,
booking, and release on bail, and having gone for 40 hours without sleep, that he was
incapable of rational thought or action. While he was in this condition and unable to
think clearly, the superintendent of the district and the principal of his school came
to his apartment. They said they were trying to help him and had his best interests
at heart, that he should take their advice and immediately resign his position with
the district, that there was no time to consult an attorney, that if he did not resign
immediately the district would suspend and dismiss him from his position and

4 [That 1s, dismissed for insufficient evidence.—Eds.]
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publicize the proceedings, his “afore-described arrest” and cause him “to suffer
extreme embarrassment and humiliation”; but that if he resigned at once the incident
would not be publicized and would not jeopardize his chances of securing employment
as a teacher elsewhere. Odorizzi pleads that because of his faith and confidence in
their representations they were able to substitute their will and judgment in place of
his own and thus obtain his signature to his purported resignation. A demurrer to his
amended complaint was sustained without leave to amend.

By his complaint plaintiff in effect seeks to rescind his resignation pursuant to
Civil Code, section 1689, on the ground that his consent had not been real or free
within the meaning of Civil Code, section 1567, but had been obtained through
duress, menace, fraud, undue influence, or mistake.

We agree with respondent’s contention that neither duress nor menace was
involved 1n this case, because the action or threat in duress or menace must be
unlawful, and a threat to take legal action is not unlawful unless the party making
the threat knows the falsity of his claim.

Nor do we find a cause of action for fraud, either actual or constructive. Actual
fraud involves conscious misrepresentation, or concealment, or non-disclosure of a
material fact which induces the innocent party to enter the contract. While the
amended complaint charged misrepresentation, it failed to assert the elements of
knowledge of falsity, intent to induce reliance, and justifiable reliance. A cause of
action for actual fraud was therefore not stated.

Constructive fraud arises on a breach of duty by one in a confidential or
fiduciary relationship to another which induces justifiable reliance by the latter to
his prejudice. Plaintiff, however, sets forth no facts to support his conclusion of a
confidential relationship between the representatives of the school district and
himself, other than that the parties bore the relationship of employer and employee
to each other. Under prevailing judicial opinion no presumption of a confidential
relationship arises from the bare fact that parties to a contract are employer and
employee. We think the allegations of constructive fraud were inadequate.

5 [“A party to a contract may rescind the contract in the following cases . . . If the consent of
the party rescinding, . . . was given by mistake, or obtained through duress, menace, fraud, or undue
influence, exercised by or with the connivance of the party as to whom he rescinds, or of any other
party to the contract jointly interested with such party.” CALIF. CIv. CODE § 1689(b)(1).—Eds.]

6 [An apparent consent is not real or free when obtained through:
1. Duress;
2. Menace;
3. Fraud,;
4. Undue influence; or
5. Mistake.
Id. § 1567.—Eds.]
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As to mistake, the amended complaint fails to disclose any facts which would
suggest that consent had been obtained through a mistake of fact or of law. The
material facts of the transaction were known to both parties. Neither party was
laboring under any misapprehension of law of which the other took advantage.

However, the pleading does set out a claim that plaintiff's consent to the
transaction had been obtained through the use of undue influence.

Undue influence, in the sense we are concerned with here, is a shorthand legal
phrase used to describe persuasion which tends to be coercive in nature, persuasion
which overcomes the will without convincing the judgment. The hallmark of such
persuasion is high pressure, a pressure which works on mental, moral, or emotional
weakness to such an extent that it approaches the boundaries of coercion. In this
sense, undue influence has been called overpersuasion. Misrepresentations of law or
fact are not essential to the charge, for a person’s will may be overborne without
misrepresentation. Undue influence includes “taking an unfair advantage of
another’s weakness of mind, or . . . taking a grossly oppressive and unfair advantage
of another’s necessities or distress.” While most reported cases of undue influence
involve persons who bear a confidential relationship to one another, a confidential or
authoritative relationship between the parties need not be present when the undue
influence involves unfair advantage taken of another’s weakness or distress.

In essence undue influence involves the use of excessive pressure to persuade
one vulnerable to such pressure, pressure applied by a dominant subject to a servient
object. In combination, the elements of undue susceptibility in the servient person
and excessive pressure by the dominating person make the latter’s influence undue,
for it results in the apparent will of the servient person being in fact the will of the
dominant person.

In the present case plaintiff has pleaded that such weakness at the time he
signed his resignation prevented him from freely and competently applying his
judgment to the problem before him. Plaintiff declares he was under severe mental
and emotional strain at the time because he had just completed the process of arrest,
questioning, booking, and release on bail and had been without sleep for forty hours.
It is possible that exhaustion and emotional turmoil may wholly incapacitate a person
from exercising his judgment. As an abstract question of pleading, plaintiff has
pleaded that possibility and sufficient allegations to state a case for rescission.

Undue influence in its second aspect involves an application of excessive
strength by a dominant subject against a servient object. Judicial consideration of
this second element in undue influence has been relatively rare, for there are few
cases denying persons who persuade but do not misrepresent the benefit of their
bargain. Yet logically, the same legal consequences should apply to the results of
excessive strength as to the results of undue weakness. Whether from weakness on
one side, or strength on the other, or a combination of the two, undue influence occurs
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whenever there results “that kind of influence or supremacy of one mind over another
by which that other is prevented from acting according to his own wish or judgment,
and whereby the will of the person is overborne and he is induced to do or forbear to
do an act which he would not do, or would do, if left to act freely.” Whether a
person of subnormal capacities has been subjected to ordinary force or a person of
normal capacities subjected to extraordinary force, the match is equally out of
balance. If will has been overcome against judgment, consent may be rescinded.

Overpersuasion is generally accompanied by certain characteristics which tend
to create a pattern. The pattern usually involves several of the following elements:
(1) discussion of the transaction at an unusual or inappropriate time, (2)
consummation of the transaction in an unusual place, (3) insistent demand that the
business be finished at once, (4) extreme emphasis on untoward consequences of
delay, (5) the use of multiple persuaders by the dominant side against a single
servient party, (6) absence of third-party advisers to the servient party, (7)
statements that there is no time to consult financial advisers or attorneys. If a
number of these elements are simultaneously present, the persuasion may be
characterized as excessive. The cases are illustrative:

In Moore v. Moore, 22 P. 589, 874 (Cal. 1890), the pregnant wife of a man who
had been shot to death on October 30 and buried on November 1 was approached by
four members of her husband’s family on November 2 or 3 and persuaded to deed her
entire interest in her husband’s estate to his children by a prior marriage. In finding
the use of undue influence on Mrs. Moore, the court commented:

It was the second day after her late husband’s funeral. It was at
a time when she would naturally feel averse to transacting any business,
and she might reasonably presume that her late husband’s brothers
would not apply to her at such a time to transact any important
business, unless it was of a nature that would admit of no delay. And as
1t would admit of delay, the only reason which we can discover for their
unseemly haste 1s, that they thought that she would be more likely to
comply with their wishes then than at some future time, after she had
recovered from the shock which she had then so recently experienced. If
for that reason they selected that time for the accomplishment of their
purpose, it seems to us that they not only took, but that they designed
to take, an unfair advantage of her weakness of mind. If they did not,
they probably can explain why they selected that inappropriate time for
the transaction of business which might have been delayed for weeks
without injury to anyone. In the absence of any explanation, it appears
to us that the time was selected with reference to just that condition of
mind which she alleges that she was then in. Taking an unfair
advantage of another’s weakness of mind is undue influence, and the
law will not permit the retention of an advantage thus obtained.
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In Weger v. Rocha, 32 P.2d 417 (Cal. Ct. App. 1934), plaintiff, while confined
In a cast in a hospital, gave a release of claims for personal injuries for a relatively
small sum to an agent who spent two hours persuading her to sign. At the time of
signing plaintiff was in a highly nervous and hysterical condition and suffering much
pain, and she signed the release in order to terminate the interview. The court held
that the release had been secured by the use of undue influence.

The difference between legitimate persuasion and excessive pressure, like the
difference between seduction and rape,” rests to a considerable extent in the manner
in which the parties go about their business. For example, if a day or two after
Odorizzi’s release on bail the superintendent of the school district had called him into
his office during business hours and directed his attention to those provisions of the
Education Code compelling his leave of absence and authorizing his suspension on
the filing of written charges, had told him that the district contemplated filing written
charges against him, had pointed out the alternative of resignation available to him,
had informed him he was free to consult counsel or any adviser he wished and to
consider the matter overnight and return with his decision the next day, it is
extremely unlikely that any complaint about the use of excessive pressure could ever
have been made against the school district.

But, according to the allegations of the complaint, this is not the way it
happened, and if it had happened that way, plaintiff would never have resigned.

Plaintiff has thus pleaded both subjective and objective elements entering the
undue influence equation and stated sufficient facts to put in issue the question
whether his free will had been overborne by defendant’s agents at a time when he
was unable to function in a normal manner.

We express no opinion on the merits of plaintiff’s case, or the propriety of his
continuing to teach school. We do hold that his pleading, liberally construed, states a
cause of action for rescission of a transaction to which his apparent consent had been
obtained through the use of undue influence.

The judgment is reversed.

Review Question 6. The Odorizzi case allows for the possibility on remand
that the school district officials exercised undue influence in procuring Odorrizzi’s
resignation. Were they acting in bad faith in putting pressure on Odorizzi? Do bad-

7 [An offensive example, but then again, this case is a reminder that courts and other officials
were much less sensitive to many issues forty years ago.—Eds.]
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faith motivations matter for purposes of undue influence analysis? Should the
motives of the alleged influencer matter?

Review Question 7. Odorizzi strikes many students today as a case that
should be more about civil rights than about contract defenses. To what extent should
the role of a lawyer be to change the law (which Mr. Odorizzi’s lawyers did not do)
rather than to obtain a good result for an individual client (which Mr. Odorizzi’s
lawyers did do)? Do you value one role more than the other? If so, why?

WOOD v. BOYNTON
Supreme Court of Wisconsin
64 Wis. 265, 25 N.W. 42 (1885)

TAYLOR, J.

The defendants are partners in the jewelry business. On the trial it appeared
that on and before the 28th of December, 1883, the plaintiff was the owner of and in
the possession of a small stone of the nature and value of which she was ignorant;
that on that day she sold it to one of the defendants for the sum of one dollar.
Afterwards it was ascertained that the stone was a rough diamond, and of the value
of about $700. After learning this fact the plaintiff tendered the defendants the one
dollar, and ten cents as interest, and demanded a return of the stone to her. The
defendants refused to deliver it, and therefore she commenced this action.

The plaintiff testified to the circumstances attending the sale of the stone to
Mr. Samuel B. Boynton, as follows:

The first time Boynton saw that stone he was talking about
buying the topaz, or whatever it is, in September or October. I went into
his store to get a little pin mended, and I had it in a small box—the pin,
a small ear-ring; . . . this stone, and a broken sleeve-button were in the
box. Mr. Boynton turned to give me a check for my pin. I thought I would
ask him what the stone was, and I took it out of the box and asked him
to please tell me what that was. He took it in his hand and seemed some
time looking at it. I told him I had been told it was a topaz, and he said
it might be. He says, “I would buy this; would you sell it?” I told him I
did not know but what I would. What would it be worth? And he said he
did not know; he would give me a dollar and keep it as a specimen, and
I told him I would not sell it; and it was certainly pretty to look at. He
asked me where I found it, and I told him in Eagle. He asked about how
far out, and I said right in the village, and I went out. Afterwards, and
about the 28th of December, I needed money pretty badly, and thought
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every dollar would help, and I took it back to Mr. Boynton and told him
I had brought back the topaz, and he says, “Well, yes; what did I offer
you for it?” and I says, “One dollar;” and he stepped to the change drawer
and gave me the dollar, and I went out.

In another part of her testimony she says:

Before I sold the stone I had no knowledge whatever that it was a
diamond. I told him that I had been advised that it was probably a topaz,
and he said probably it was. The stone was about the size of a canary
bird’s egg, nearly the shape of an egg—worn pointed at one end; it was
nearly straw color—a little darker.

She also testified that before this action was commenced she tendered the defendants
$1.10, and demanded the return of the stone, which they refused. This is substantially
all the evidence of what took place at and before the sale to the defendants, as testified
to by the plaintiff herself. She produced no other witness on that point.

In this case, upon the plaintiff’'s own evidence, there can be no just ground for
alleging that she was induced to make the sale she did by any fraud or unfair dealings
on the part of Mr. Boynton. Both were entirely ignorant at the time of the character
of the stone and of its intrinsic value. Mr. Boynton was not an expert in uncut
diamonds, and had made no examination of the stone, except to take it in his hand
and look at it before he made the offer of one dollar, which was refused at the time,
and afterwards accepted without any comment or further examination made by Mr.
Boynton. The appellant had the stone in her possession for a long time, and it appears
from her own statement that she had made some inquiry as to its nature and
qualities. If she chose to sell it without further investigation as to its intrinsic value
to a person who was guilty of no fraud or unfairness which induced her to sell it for a
small sum, she cannot repudiate the sale because it 1s afterwards ascertained that
she made a bad bargain.

When this sale was made the value of the thing sold was open to the
investigation of both parties, neither knew its intrinsic value, and, so far as the
evidence in this case shows, both supposed that the price paid was adequate. How
can fraud be predicated upon such a sale, even though after-investigation showed
that the intrinsic value of the thing sold was hundreds of times greater than the price
paid? It certainly shows no such fraud as would authorize the vendor to rescind the
contract and bring an action at law to recover the possession of the thing sold.

We can find nothing in the evidence from which it could be justly inferred that
Mr. Boynton, at the time he offered the plaintiff one dollar for the stone, had any
knowledge of the real value of the stone, or that he entertained even a belief that the
stone was a diamond. It cannot, therefore, be said that there was a suppression of
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knowledge on the part of the defendant as to the value of the stone which a court of
equity might seize upon to avoid the sale.

However unfortunate the plaintiff may have been in selling this valuable stone
for a mere nominal sum, she has failed entirely to make out a case either of fraud or
mistake in the sale such as will entitle her to a rescission of such sale so as to recover
the property sold in an action at law.

Review Question 8. The rule here seems pretty straightforward, does it not?
Absent fraud, the court ultimately leaves the risk of the unknown and uncertain to
fall upon the contracting parties. Can you, however, square the reasoning and result
in Wood with the outcome of next case, which was decided only two years later in a
neighboring state?

SHERWOOD v. WALKER
Supreme Court of Michigan
66 Mich. 568, 33 N.W. 919 (1887)

MORSE, J.

Replevin for a cow. Suit commenced in justice’s court. Judgment for plaintiff.
Appealed to circuit court of Wayne County, and verdict and judgment for plaintiff in
that court. The defendants bring error, and set out 25 assignments of the same.

The defendants reside at Detroit, but are in business at Walkerville, Ontario,
and have a farm at Greenfield, in Wayne County, upon which were some blooded
cattle supposed to be barren as breeders.8 The Walkers are importers and breeders of
polled Angus cattle.

The plaintiff is a banker living at Plymouth, in Wayne County. He called upon
the defendants at Walkerville for the purchase of some of their stock, but found none
there that suited him. Meeting one of the defendants afterwards, he was informed
that they had a few head upon this Greenfield farm. He was asked to go out and look

8 [The defendants were Hiram Walker & Sons, the distillery that produced (and still produces]
Canadian Club whiskey and other alcoholic beverages. Importing polled Angus cattle from Scotland
was a side business; Walker used the left-over mash from whiskey production as cattle feed. He also
himself raised the grain used in the distilling process. Hiram Walker himself founded the “model town”
of Walkerville, Ontario, a planned community where his workers lived.—Eds.]
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at them, with the statement at the time that they were probably barren, and would
not breed.

May 5, 1886, plaintiff went out to Greenfield and saw the cattle. A few days
thereafter, he called upon one of the defendants with the view of purchasing a cow,
known as “Rose 2d of Aberlone.” After considerable talk, it was agreed that
defendants would telephone Sherwood at his home in Plymouth in reference to the
price. The second morning after this talk he was called up by telephone, and the terms
of the sale were finally agreed upon. [Sherwood] requested defendants to confirm the
sale in writing, which they did by sending him the following letter:

Walkerville, May 15, 1886.

T. C. Sherwood,
President, etc..—

Dear Sir: We confirm sale to you of the cow Rose 2d of Aberlone, lot 56 of our
catalogue, at five and a half cents per pound, less fifty pounds shrink. We inclose
herewith order on Mr. Graham for the cow. You might leave check with him, or mail
to us here, as you prefer.

Yours truly,
Hiram Walker & Sons.

On the twenty-first of the same month the plaintiff went to defendants’ farm
at Greenfield, and presented the order and letter to Graham, who informed him that
the defendants had instructed him not to deliver the cow. Soon after, the plaintiff
tendered to Hiram Walker, one of the defendants, $80, and demanded the cow.
Walker refused to take the money or deliver the cow. The plaintiff then instituted
this suit.

The defendants then introduced evidence tending to show that at the time of
the alleged sale it was believed by both the plaintiff and themselves that the cow was
barren and would not breed; that she cost $850, and if not barren would be worth
from $750 to $1,000; that after the date of the letter, and the order to Graham, the
defendants were informed by said Graham that in his judgment the cow was with
calf, and therefore they instructed him not to deliver her to plaintiff, and on the
twentieth of May, 1886, telegraphed to the plaintiff what Graham thought about the
cow being with calf, and that consequently they could not sell her. The cow had a calf
in the month of October following.

It appears from the record that both parties supposed this cow was barren and
would not breed, and she was sold by the pound for an insignificant sum as compared
with her real value if a breeder. She was evidently sold and purchased on the relation
of her value for beef, unless the plaintiff had learned of her true condition, and
concealed such knowledge from the defendants. Before the plaintiff secured
possession of the animal, the defendants learned that she was with calf, and therefore
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of great value, and undertook to rescind the sale by refusing to deliver her. The
question arises whether they had a right to do so.

The circuit judge ruled that this fact did not avoid the sale, and it made no
difference whether she was barren or not. I am of the opinion that the court erred in
this holding. I know that this is a close question, and the dividing line between the
adjudicated cases is not easily discerned. But it must be considered as well settled
that a party who has given an apparent consent to a contract of sale may refuse to
execute it, or he may avoid it after it has been completed, if the assent was founded,
or the contract made, upon the mistake of a material fact such as the subject-matter
of the sale, the price, or some collateral fact materially inducing the agreement; and
this can be done when the mistake is mutual. 1 JUDAH P. BENJAMIN, TREATISE ON THE
LAW OF SALE OF PERSONAL PROPERTY §§ 605, 606 (1868);9 STEPHEN MARTIN LEAKE,
ELEMENTS OF THE LAW OF CONTRACTS 339 (1867). See also Allen v. Hammond, 36 U.S.
63 (1837).

If there is a difference or misapprehension as to the substance of the thing
bargained for, if the thing actually delivered or received is different in substance from
the thing bargained for and intended to be sold, then there is no contract; but if it be
only a difference in some quality or accident, even though the mistake may have been
the actuating motive to the purchaser or seller, or both of them, yet the contract
remains binding.

“The difficulty in every case is to determine whether the mistake or
misapprehension is as to the substance of the whole contract, going, as it were, to the
root of the matter, or only to some point, even though a material point, an error as to
which does not affect the substance of the whole consideration.” Kennedy v. Panama,
etc., Mail Co., L.R. 2 Q.B. 580, 588.

It has been held, in accordance with the principles above stated, that where a
horse is bought under the belief that he is sound, and both vendor and vendee
honestly believe him to be sound, the purchaser must stand by his bargain, and pay
the full price, unless there was a warranty.

It seems to me, however, in the case made by this record, that the mistake or
misapprehension of the parties went to the who