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Preface

Course Source: The Casebook Evolved

Youol | notice that t [StatsteylLavna: tA€oursadosrcea fcbosee nt i t |
the term Acourse source, 0 as opposed to casel
format of these materials is qualitatively different from traditional law school textbooks.

l. Traditional Casebooks and the Evolution of Casebooks

The law school casebooks that were created in the late 1800's to implement Christopher
Col umbus Langdell 6s case method of teaching c
cases and perhaps a few questions and comments. Casebooks have evolved slowly over
the years. Over time, it became popular to incorporate excerpts from law review articles,
statutes, and regulations into the texts in addition to the cases, questions, and comments.

Little changed for decades until problem-based books came along, incorporating a wealth

of hypotheticals and problems that allowed students to apply the law that they were

learning from the cases, statutes, and regulations included in the book. Those books

could more precisely be referred to as Acour ¢
incorporated more than cases, questions, and comments.

After the MacCrate report in the 1990s and the 2007 Carnegie Foundation report, faculty

and book publishers began publishing separate books focusing on skills development

that could be used to supplement traditional casebooks and coursebooks. In a few cases,

books that were not marketed as fAskill so books
Publishers also began marketing iAlaw storieso
information about a few cases to help bring those cases to life. Those were positive
developments in the evolution of law school teaching materials.

Il. The fACour se Sbeahnatogical: Evdldtien of the Casebook

Technology can help casebooks and coursebooks evolve into a new format. Several

years ago, publishers began marketing e-books for the law school market. So far, e-books

for law school have not taken full advantage of the medium. A few of the early books were

simply electronic versions of traditional casebooks or coursebooks. Others added a few

hyperlinks to a traditional casebook or coursebook. For the most part, though, the

changes in the format of casebooks and coursebooks in the e-book era have been

modest. Much more is possible. Technology can foster the transformation of the
casebook and the cour sebod&ona-siop shoptfdr all ofiac our s e
faculty member 6s teaching resource needs.

The Carnegie Foundation Report, Educating Lawyers: Preparation for the Profession of
Law, stressed the importance of three apprenticeships in the formation of a lawyerd the

Xi



cognitive apprenticeship, the apprenticeship in the forms of expert practice shared by
practitioners, and the apprenticeship of identity and purposes (professionalism). In short,
the report stressed that law schools should be training students in the knowledge , skills ,

andvaluesnecessary to the | egal profession. A ficoc
law teaching materials, can utilize technology to provide resources for training students
in all three apprenti ceshi psthethhee apprenticeships sour c

are interconnected and that a faculty member needs the tools to train students in all three
apprenticeships, rather than assuming that a separate course in legal professionalism or
research and writing \Wiislrdvallbesyv el op t he student

In addition, legal educators have increasingly recognized the importance of formative and

summati ve assessment, and the American Bar As
Law Schools require schools to use both formative and summative assessment in their
curriculum Ato measure and i mprove student | ec

to students. o A fAicourse sourceo provides a vVva
assessment.

A Acourse sourceo also takes advantage of the
a variety of media formats to incorporate links to content that puts the cases, materials,

and disputes in the book in context, to provide a fuller and richer understanding of the

materials.

Further, a fAcour se eustamizabke gince isis ditabutedatirdugh aa n d
Creative Commons license as open-source materials. Thus, faculty can pick and choose

the portions of the materials that they find most useful and relevant for their teaching and
distribute those materials to students for free.

A fAcourse sourceo is avai |l atkbbok butthecantemtandi et y o
links in the book can also be re-purposed as a web-based library of teaching resources
related to the topic of the book.

CALI previously published Wetlands Law: A Course Source , the first course source.
1. Statutory Law: A Course Source

Thi s #fAcour s etatrooydaw érgpléememtanthe vision outlined in the preceding

section. The Statutory Law Course Source includes resources to train students in all three
apprenticeships. To address the knowledge appr enti ceshi p, the ficours
all of the traditional elements of a casebook or coursebook (cases, commentary, notes

and questions) and includes several hypotheticals and problem exercises that focus on

reinforcing statutorylawand devel opi ng student s dnaaditan, yti cal
as one of the many forms of summative and formative assessment included in the book,

every chapter includes one or more CALI exercisesa s fizgsoi £ o reinforce th
covered in the chapter.

Toaddresstheskils apprenti ceship, the fAweallegatreseascbhur c e o
exercises (focusing on finding statutes, analyzing statutory structure, and understanding

Xll



the notice and comment rulemaking process) and drafting exercises in addition to the
hypotheticals and problem exercises described above.

Toaddressthevalues apprenti ceship, the Acourse sourceo
identity formation exercises.

As noted above, the ficourse sourceo also inco
and external links to bring the cases, disputes, and materials in the book to life. For

instance, links are provided to the audio for the oral arguments in most of the principal

cases excerpted in the book. For many of the principal cases that are excerpted in the

book, there are also links to decision documents, local media coverage or other
background materials. While the principal cases have been edited, the book includes links

to the full unedited versions of all of the principal cases in the book. Throughout the book,
therearealsosever al AResourceodo sections that ident.i
materials, government documents, and other materials that are relevant to the topics

covered in the chapter.

The book also links to (1) a series of video lectures summarizing major Supreme Court
decisions included in the book; (2) videos of Congressional proceedings; and (3) videos
produced by Quimbee that outline the background of several of the cases included in the
book.

| hope you will find this fAcourse sourceo to L
tool.
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Chapter 1:

Congress, Agencies, and the Courts

l. Introduction

The creation, implementation and interpretation of statutes involves all three branches of
government. Article | of the Constitution vests the Legislative Branch (Congress) with the

power to make laws. Article Il assigns the Executive Branch authority to implement and
enforce the laws. Article |l provides the Judicial Branch the responsibility of interpreting
the laws. Most state constitutions assign authorities in a similar manner. Consequently,
Congress, courts, and administrative agencies all play important, but different, roles, in
creating, implementing, and interpreting statutes. It is difficult to fully comprehend
statutory interpretation without understanding the unique roles that each branch plays in
the process.

The U.S. Constitution specifically enumerates the areas
within which Congress may legislate?, and, for the most
part, this book does not explore the constitutional limits
on Congress6 authority to | egi
However, the Constitution also imposes important limits
on the process that Congress must use to legislate?, and

Chapter 2 of this book explores those limits in detail.

U.S. Capitol i Public domain
Once Congress or a state

legislature has enacted a statute, courts play a major
role in interpreting them when parties file lawsuits in
cases implicating the statutes. Most of this book will
examine the theories and tools that courts use to
interpret statutes. Chapter 3 outlines the various
theories of interpretation adopted by courts, while
Chapters 4 through 6 focus on various canons and rules
of statutory interpretation adopted by courts.

Supreme Court - Photo by Larry Micheli
While the role of Congress and courts in creating and CC BY-5A4.0
interpreting statutes are discussed in detail in Chapters 2 through 6 of this book, there is

1 Article |, § 8 of the Constitutions peci fi cally enumer ates Congress
a finecessary and proper clausedo (clause 18) that
proper for executing its other enumerated powers.

2 See U.S. CONST., Art. I, 8 7.
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another major player involved in the creation, implementation, and interpretation of
statutes. Since the middle of the twentieth century, administrative agencies have played
an important role in drafting statutes and have played a major role in interpreting statutes
as they implement and enforce them.

It is useful, therefore, to spend some time, in this first chapter,
exploring the nature of administrative agencies, their powers,
the manner in which Congress and the Executive Branch
attempt to control them, and the limits on the controls that
those other branches can exert over them. After introducing
those issues, Chapters 2 through 6 of the book focus very
EPA headquarters i Government — broadly on principles of statutory interpretation that apply
document posted on Flickr raqardless of whether an agency is involved in implementing
or interpreting the statute. In Chapter 7, however, agencies re-take center stage. Chapter
7 focuses on whether and how courts interpret statutes differently when the legislature
has delegated authority to an agency to interpret and enforce the statute.

Il.  Introduction to Agencies 3

A. Nature of Administrative Agencies

Administrative agencies are ubiquitous.
In a typical day, your alarm clock may Resources

wake you to the sounds of your favorite List of Federal Agencies from USA.gov and the
radio station, which is licensed and | fpederal Register

regulated by the Federal | Administrative Conference of the U.S. (ACUS)
Communications Commission, a federal Office of Management and Budget (White House)
administrative agency. When you Sourcebook of U.S. Executive Agencies (ACUS)
shower, the water in your home may be
provided by a municipal or regional water
authority, a public utility which is usually regulated by a state utility commission, and the
water quality is regulated by federal and state environmental or health agencies.

At breakfast, the packages for the food you eat usually include nutritional labels required
by the Food and Drug Administration. In addition, federal, state, and local agricultural and
environmental agencies often regulate the production of the foods that you put on your
breakfast table. Those products were produced by businesses that were required to
adhere to fair labor standards and workplace safety standards set by federal and state
labor departments.

3 Part 1l of this chapter is excerpted from my Wetlands Course Source. See Stephen M. Johnson,
Wetlands Law: A Course Source (4" ed. elLangdell Press 2021), accessible at:
https://www.cali.org/books/wetlands-law-course-source.
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If you drive to work, the car that you drive was probably built to comply with safety and
environmental standards set by federal and state transportation and environmental
agencies. Indeed, it is hard to identify events in your daily routine that are not touched, in
some way, by administrative agencies implementing and enforcing statutes.

Administrative agencies exist at the federal, state ,
and local levels and are often referred to as the
ffourth branch 6 of g ovlemr ntmeday 6
agencies exert broad authority over public and
private activities. Moreover, agencies can take a
variety of types of actions. First, agencies often
create standards, limits or other requirements that
apply prospectively to the communities that they
regulate (rulemaking ). For instance, an
environmental agency may set limits on the , i
amount of lead that can be emitted into the air by Requlatory publications i Public domain
a factory or a car.

In addition to setting standards and making rules,
g agencies apply the law and the rules that they make
\

to specific factual situations on a case-by-case basis

(adjudication ). In the environmental context, for
instance, a federal or state agency will often decide
whether a business can obtain a permit to discharge
pollution into the air or water, or whether a company
meets the legal requirements for an exemption from
pollution standards.

Gavel i Photo by Lobo i CC BY 2.0 In order to create rules and to make decisions on a
case-by-case basis, agencies also collect information from the regulated community and
other sources. They maintain that information, make much of it available to the public and
often create reports based on the information.

Consequently, administrative agencies engage in activities that can be characterized as
legislative (setting standards and establishing other rules), judicial (applying the law to
facts on a case-by-case basis) and executive (implementing and administering the law).
This combination of functions  in federal administrative agencies creates some tensions
because the United States Constitution exclusively assigns these functions to other
branches of government. There is no provision in the Constitution that explicitly creates
or authorizes the creation of administrative agencies or authorizes them to carry out
powers delegated to the legislative, judicial, or executive branches of government. Similar
separation-of-powers concerns can arise under state constitutions, which also do not
explicitly provide for state administrative agencies.

Nevertheless, agencies have flourished throughout the twentieth and twenty-first
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centuries and courts have generally upheld most delegations of authority to agencies
against constitutional challenges, as discussed further below.

B.  Limits on Agency Authority

Agencies are created by statutes . The composition of agencies, their authorities and

any limits on their authorities  are generally set forth in statutes . Congress or a state

|l egi sl ature often i niti al | yrgaoic stadutee,d Rut atglkee C
|l egi sl ature frequently expands or | imits the
target the agency or statutes that apply generically to a group of agencies or to all

agencies. For example, the Equal Employment Opportunity Commission (EEOC) was

initially created by Title VII of the Civil Rights Act of 1964, but Congress subsequently

enacted additional laws, including the Age Discrimination in Employment Act, that
expanded or altered EEOCOG6s aut.hority to regul

As noted above, Congress frequently authorizes , and sometimes requires , agencies to
set standards or to promulgate rules that apply generally to persons or entities regulated
by the statute. There are several reasons why Congress gives this power, which seems
like law-making authority, to agencies. In some cases, the legislature simply does not
have the time to set standards at the level of detail that is necessary to implement the
law. For instance, the federal Clean Water Act imposes limits on hundreds of different
types of industries regarding the amount of potentially hundreds of different types of
pollutants that they might discharge based on technologies that those industries can use
to reduce or eliminate those pollutants. See U.S. Environmental Protection Agency,
Water: Industry Effluent Guidelines. When Congress created the program limiting those
pollutants, it delegated to the Environmental Protection Agency (EPA) the authority to
establish specific numerical limits on the industries through a rulemaking process, rather
than trying to establish those thousands of numerical limits in the statute itself. See 33
U.S.C. §1311.

In addition to not having the time to enact detailed standards, Congress also may not
have the expertise to determine what specific numerical standards may be appropriate
for specific industries. Although the legislature will likely have some experts on staff, they
will not have the resources that are available to an administrative agency, which will also
have the experience of implementing the law on a day-to-day basis. Continuing with the
Clean Water Act example, because an agency may be better equipped to determine the
specific numerical pollutant limits, Congress will often give the agency general directions
regarding how to set those numerical limits but allow the agency to establish the limits
through a rulemaking process.

There are a few other reasons why Congress frequently delegates authority to agencies
to make rules. To the extent that regulatory restrictions in a law are based on specific
technological, economic, or other assumptions that are in existence at the time the
restrictions are put in place, those restrictions may no longer be appropriate when the
technological, economic, or other circumstances change. If Congress were to have set
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the regulatory restrictions by statute, Congress could only change the restrictions by
enacting another statute. When Congress delegates the authority to an agency to set the
restrictions through rulemaking, however, the agency can respond to changing
circumstances by changing the requirements through rulemaking, as opposed to waiting
for legislative consensus. In theory, the rulemaking process should be faster than the
legislative process. In practice, that is not always true.

A final reason why Congress may delegate authority to an agency to make rules, rather
than setting the standards directly through legislation, is that Congress may lack the
political will to set the standards itself. Delegating to an agency the authority to set
specific standards gives Congress political cover from difficult political issues in
implementation of the legislation.

While Congress or state legislatures delegate broad authorities to agencies in statutes,
the Legislative Branch and the Executive Branch use various tools to try to control the
agenci es6 exer ciimmgementing ahd isterpreting ithose lawsnThe next
two sections of this book discuss (1) the methods that Congress and state legislatures

have used to control agenciesb6 exercise

legislature, and the limits on the use of those methods; and (2) the methods that the

of

Executive Branch has used to control agencies

and the limits on the use of those methods.

. Congr €sngad Over Agencies

Since the middle of the twentieth century, Congress has frequently enacted laws that give
agencies broad discretion to interpret

objectives. At the same time, Congress has often wanted to retain power to prevent
agencies from interpreting and administering the laws in particular ways after delegating
the broad discretion. Separation of powers issues have arisen in both situations: (1) the
initial delegation of authority to agencies to interpret and administer the laws; and (2) the
exercise of control over the agenciesodo i

A. Nondelegation Doctrine

Early in the twentieth century, before the proliferation of administrative agencies during
the New Deal era, the Supreme Court articulated the non-delegation doctrine in J.W.
Hampton, Jr. & Co. v. United States, 276 U.S. 394, 409 (1929). Pursuant to the doctrine,
Congress may not delegate lawmaking power to an agency in a statute unless it provides
the agency with specific standards (fan intelligible principle ¢ to apply in interpreting
and administering the statute.*

4 Scholars (and courts) disagree on whether the doctrine is based on the Vesting clause,
general principles of separation of powers, or the requirements of bicameralism and presentment
for legislation. See John F. Manning & Matthew C. Stephenson, LEGISLATION AND
REGULATION: CASES AND MATERIALS 534 (3d ed. Foundation Press, 2017).

and
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The Supr eme Court uphel d Congressod dwl egati
Hampton, Jr. & Co. v. United States, but relied on the doctrine several years later in

Panama Refining Company v. Ryan, 293 U.S. 388 (1935), to strike down a Congressional

delegation of authority to the President, under the National Industrial Recovery Act

(NIRA), to limit petroleum sales. The NIRA was enacted by Congress in 1933 during the

Great Depression to promote industrial recovery. The majority in Panama Refining

Company held that the provision of the statute that delegated authority to the President

to limit petroleum sales was unconstitutional because it did not establish any standard or

rule to guide the President in limiting petroleum sales.® Justice Cardozo dissented in the

case, arguing that the title of the statute, the title of the section authorizing Presidential
action, and | anguage in the MApurposeso secti
standards to | i mit dfdeegatedaatsorityi®e nt 6s exerci se

The followingcase ( popul ar | y the $ick Chicleed Caseo s peshap$ the most

famous example of the application of the doctrine by the Court. It was decided in the same

year as Panama Refining Company a n d invol ves a <challenge t
competitiono drafted by industries and approv
delegated to the President in the NIRA.
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lllustration of livestock by Jonathan Periam and A.H. Baker i Flickr Commons

5 293 U.S. at 433.
6 Id. at 434-441.
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A.L.A. SCHECHTER POULTRY CORP. V.
UNITED STATES

295 U.S. 495 (1935)

Resources for the Case

Unedited Opinion (From Justia)
Oyez Resources

MR. CHIEF JUSTICE HUGHES delivered the | Z2ctualProc. Backaround (From
Quimbee)

Video Summary (Prof. Stevenson i
South Texas College of Law)

opinion of the Court.

Petitioners * * * were convicted * * * on eighteen
counts of an indictment charging violations of * * *
the "Live Poultry Code" * * * The Circuit Court of
Appeals sustained the conviction on * * * sixteen counts for violation of the Code. * * *

New York City is the largest live poultry market in the United States. * * * [Defendants]
A.L.A. Schechter Poultry Corporation and Schechter Live Poultry Market are corporations
conducting wholesale poultry slaughterhouse markets in Brooklyn, New York City. * * *

The "Live Poultry Code" was promulgated under 8 3 of the National Industrial Recovery
Act. That section * * * authorizes the President to approve "codes of fair competition."
Such a code may be approved for a trade or industry, upon application by one or more
trade or industrial associations or groups, if the President finds (1) that such associations
or groups "impose no inequitable restrictions on admission to membership therein and
are truly representative,” and (2) that such codes are not designed "to promote
monopolies or to eliminate or oppress small enterprises and will not operate to
discriminate against them, and will tend to effectuate the policy" of Title | of the Act. * * *
As a condition of his approval, the President may "impose such conditions (including
requirements for the making of reports and the keeping of accounts) for the protection of
consumers, competitors, employees, and others, and in furtherance of the public interest,
and may provide such exceptions to and exemptions from the provisions of such code,
as the President in his discretion deems necessary to effectuate the policy herein
declared. * * * Violation of any provision of a code (so approved or prescribed) "in any
transaction in or affecting interstate or foreign commerce" is made a misdemeanor
punishable by a fine of not more than $500 for each offense, and each day the violation
continues is to be deemed a separate offense.

The "Live Poultry Code" was approved by the President on April 13, 1934. * * The
declared purpose is "To effect the policies of title | of the National Industrial Recovery
Act." The Code is established as "a code of fair competition for the live poultry industry of
the metropolitan area in and about the City of New York." * * *

[The Code established limits on the maximum number of hours for workdays, a minimum
wage for workers, a minimum number of employees, a minimum age for workers, a right
to unionize and a right to collective bargaining, among other provisions. The Codes are
administered through an industry advisory committee selected by trade associations and
members of the industry. The Code also included prohibitions on activities that it identified
as fiunfair methods of competition.
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The defendants violated various provisions of the Code, including provisions that limited
the manner in which poultry could be killed or sold (i.e. allowing purchasers to choose
individual chickens), and provisions that prohibited the sale of unfit poultry or sale of
poultry without appropriate inspection and approval.

In response to challenges that the Congressional delegation of authority to the President
to approve codes of fair competition was invalid, the United States argued that:] the
provision of the statute authorizing the adoption of codes must be viewed in the light of
the grave national crisis with which Congress was confronted. Undoubtedly, the
conditions to which power is addressed are always to be considered when the exercise
of power is challenged. Extraordinary conditions may call for extraordinary remedies. But
the argument necessarily stops short of an attempt to justify action which lies outside the
sphere of constitutional authority. Extraordinary conditions do not create or enlarge
constitutional power. * * *

The Constitution provides that

"All legislative powers herein granted shall be vested in a Congress of the United
States, which shall consist of a Senate and House of Representatives."

Art I, 8 1. And the Congress is authorized "To make all laws which shall be necessary
and proper for carrying into execution" its general powers. Art. I, 8, par. 18. The Congress
is not permitted to abdicate or to transfer to others the essential legislative functions with
which it is thus vested. We have repeatedly recognized the necessity of adapting
legislation to complex conditions involving a host of details with which the national
legislature cannot deal directly. We pointed out * * * that the Constitution has never been
regarded as denying to Congress the necessary resources of flexibility and practicality
which will enable it to perform its function in laying down policies and establishing
standards while leaving to selected instrumentalities the making of subordinate rules
within prescribed limits, and the determination of facts to which the policy, as declared by
the legislature, is to apply. * * *

Accordingly, we look to the statute to see whether Congress has overstepped these
limitations -- whether Congress, in authorizing "codes of fair competition,” has itself
established the standards of legal obligation, thus performing its essential legislative
function, or, by the failure to enact such standards, has attempted to transfer that function
to others. * * *

As to the "codes of fair competition,” under 8§ 3 of the Act, the question is more
fundamental. It is whether there is any adequate definition of the subject to which the
codes are to be addressed.

What is meant by "fair competition" as the term is used in the Act? Does it refer to a
category established in the law, and is the authority to make codes limited accordingly?
Or is it used as a convenient designation for whatever set of laws the formulators of a
code for a particular trade or industry may propose and the President may approve



(subject to certain restrictions), or the President may himself prescribe, as being wise and
beneficent provisions for the government of the trade or industry in order to accomplish
the broad purposes of rehabilitation, correction and expansion which are stated in the first
section of Title 1?

The Act does not define " fair competition.” "Unfair competition,” as known to the common
law, is a limited concept. * * * But it is evident that, in its widest range, "unfair competition,”
as it has been understood in the law, does not reach the objectives of the codes which
are authorized by the National Industrial Recovery Act. The codes may, indeed, cover
conduct which existing law condemns, but they are not limited to conduct of that sort. The
Government does not contend that the Act contemplates such a limitation. It would be
opposed both to the declared purposes of the Act and to its administrative construction.
* * * We cannot regard the "fair competition" of the codes as antithetical to the "unfair
methods of competition” of the Federal Trade Commission Act. The "fair competition" of
the codes has a much broader range, and a new significance. * * *

For a statement of the authorized objectives and content of the "codes of fair competition,"
we are referred repeatedly to the "Declaration of Policy" in section one of Title | of the
Recovery Act. Thus, the approval of a code by the President is conditioned on his finding
that it "will tend to effectuate the policy of this title." 8 3(a). The President is authorized to
impose such conditions

"for the protection of consumers, competitors, employees, and others, and in
furtherance of the public interest, and may provide such exceptions to and
exemptions from the provisions of such code as the President in his discretion
deems necessary to effectuate the policy herein declared.”

The "policy herein declared" is manifestly that set forth in section one. That declaration
embraces a broad range of objectives. * * It is there declared to be "the policy of
Congress" --

"to remove obstructions to the free flow of interstate and foreign commerce which
tend to diminish the amount thereof, and to provide for the general welfare by
promoting the organization of industry for the purpose of cooperative action among
trade groups, to induce and maintain united action of labor and management under
adequate governmental sanctions and supervision, to eliminate unfair competitive
practices, to promote the fullest possible utilization of the present productive
capacity of industries, to avoid undue restriction of production (except as may be
temporarily required), to increase the consumption of industrial and agricultural
products by increasing purchasing power, to reduce and relieve unemployment, to
improve standards of labor, and otherwise to rehabilitate industry and to conserve
natural resources.

Under § 3, whatever "may tend to effectuate” these general purposes may be included in
the "codes of fair competition.” We think the conclusion is inescapable that the authority
sought to be conferred by 8§ 3 was not merely to deal with "unfair competitive practices ".

9



* * * Rather, the purpose is * * * to authorize new and controlling prohibitions through
codes of laws which would embrace what the formulators would propose, and what the
President would approve * * * as wise and beneficient measures for the government of
trades and industries in order to bring about their rehabilitation, correction and
development, according to the general declaration of policy in section one. * * *

The Government urges that the codes will "consist of rules of competition deemed fair for
each industry by representative members of that industry -- by the persons most vitally
concerned and most familiar with its problems.” * * * But would it be seriously contended
that Congress could delegate its legislative authority to trade or industrial associations or
groups so as to empower them to enact the laws they deem to be wise and beneficent
for the rehabilitation and expansion of their trade or industries? Could trade or industrial
associations or groups be constituted legislative bodies for that purpose because such
associations or groups are familiar with the problems of their enterprises? And, could an
effort of that sort be made valid by such a preface of generalities as to permissible aims
as we find in section 1 of title I? The answer is obvious. Such a delegation of legislative
power is unknown to our law, and is utterly inconsistent with the constitutional
prerogatives and duties of Congress.

The question, then, turns upon the authority which 8 3 of the Recovery Act vests in the

President to approve or prescribe. * * Accordingly, we turn to the Recovery Act to

ascertain what limits have been set to the exercise of the President's discretion. * * *

[While the statute imposes some restrictions ont he Presi dent és author |
codes,] these restrictions leave virtually untouched the field of policy envisaged by section

one, and, in that wide field of legislative possibilities, * * * [the President] may roam at will

and * * * approve or disapprove * * * as he may see fit. * * *

The Act provides for the creation by the President of administrative agencies to assist
him, but the action or reports of such agencies, or of his other assistants -- their
recommendations and findings in relation to the making of codes -- have no sanction
beyond the will of the President, who may accept, modify, or reject them as he pleases.
Such recommendations or findings in no way limit the authority which § 3 undertakes to
vest in the President with no other conditions than those there specified. And this authority
relates to a host of different trades and industries, thus extending the President's
discretion to all the varieties of laws which he my deem to be beneficial in dealing with
the vast array of commercial and industrial activities throughout the country.

Such a sweeping delegation of legislative power finds no support in the decisions upon
which the Government especially relies. * * *

To summarize and conclude upon this point: Section 3 of the Recovery Act is without
precedent. It supplies no standards for any trade, industry or activity. It does not undertake
to prescribe rules of conduct to be applied to particular states of fact determined by
appropriate administrative procedure. Instead of prescribing rules of conduct, it authorizes
the making of codes to prescribe them. For that legislative undertaking, 8 3 sets up no
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standards, aside from the statement of the general aims of rehabilitation, correction and
expansion described in section one. In view of the scope of that broad declaration, and
of the nature of the few restrictions that are imposed, the discretion of the President in
approving or prescribing codes, and thus enacting laws for the government of trade and
industry throughout the country, is virtually unfettered. We think that the code-making
authority this conferred is an unconstitutional delegation of legislative power.

MR. JUSTICE CARDOZO, concurring.

The delegated power of legislation which has found expression in this code is not
canalized within banks that keep it from overflowing. * * * Here, in effect, is a roving
commission to inquire into evils and, upon discovery, correct them. | have said that there
is no standard, definite or even approximate, to which legislation must conform. Let me
make my meaning more precise. If codes of fair competition are codes eliminating "unfair”
methods of competition ascertained upon inquiry to prevail in one industry or another,
there is no unlawful delegation of legislative functions when the President is directed to
inquire into such practices and denounce them when discovered. * * * The industries of
the country are too many and diverse to make it possible for Congress, in respect of
matters such as these, to legislate directly with adequate appreciation of varying
conditions. Nor is the substance of the power changed because the President may act at
the instance of trade or industrial associations having special knowledge of the facts.
Their function is strictly advisory; it is the imprimatur of the President that begets the
quality of law. * * *  But there is another conception of codes of fair competition, their
significance and function, which leads to very different consequences * * * By this other
conception, a code is not to be restricted to the elimination of business practices that
would be characterized by general acceptation as oppressive or unfair. It is to include
whatever ordinances may be desirable or helpful for the wellbeing or prosperity of the
industry affected. In that view, the function of its adoption is not merely negative, but
positive -- the planning of improvements as well as the extirpation of abuses. What is fair,
as thus conceived, is not something to be contrasted with what is unfair or fraudulent or
tricky. The extension becomes as wide as the field of industrial regulation. If that
conception shall prevail, anything that Congress may do within the limits of the commerce
clause for the betterment of business may be done by the President upon the
recommendation of a trade association by calling it a code. This is delegation running riot.
No such plenitude of power is susceptible of transfer. The statute, however, aims at
nothing less, as one can learn both from its terms and from the administrative practice
under it. Nothing less is aimed at by the code now submitted to our scrutiny.

Questions and Comments

1. Intelligible principle: Al t hough the Schechter Court di c
principledo | anguage, It is clear, from the ¢
intelligible principle in the statute to | i mi
A ¢ o d e s competitibnadNate that the majority stresses that Congress cannot delegate

its fAessential functi ons 0.Hbovwdoesthemajoydesbribea nc h o f
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the appropriate roles of Congress and agencies in legislating and administering statutes?
In cases involving the non-delegation doctrine, you may notice extended discussions
focusing on whether agencies are making law (exercising legislative power) or merely
finding facts and applying the law to facts when establishing binding rules in areas where
statutes are not clear (exercising executive power).

2. Where to look for the intelligible principle: Section 3 of the NIRA authorized the

President to approve HOWhaleedsl the Courf laok to findammp et i t |
Ai ntelligible principl eo?Didthemajonty timititsHfoeus®r esi de

Section 3? Is there anything about the nature of the language used in Section 3 that is
troubling to the majority?

3. AFair ¢ o mpreetstatute aothodzed the President to approve ftodes of fair
competitiono and there was significant precedent predating the statute regarding the
meaning of @AundWhiyr wasmpdt itthiadan.an @Ai nt el
Presidentds discretion?

4, Role of the regulated industry:  The statute authorized the industries that would
be regulated by fAcodes of fair competiti
be approved by the President. Does the majority suggest that delegating that power to
the regulated industry is per se invalid? How about Justice Cardozo in his concurring
opinion? Many statutes enacted after the NIRA establish advisory committees that play a
role in development of standards and rules by agencies, and those committees may
include representatives of the regulated industry.

5. Extraordinary times necessitate extraordinary measures: The NIRA was
enacted during the Great Depression to foster industrial recovery, so the United States
argued that the Court should be more nd
authority to the President to respond to the economic emergencies of the era. Does the
Court agree that the circumstances leading to enactment of the statute are relevant in
reviewing the constitutionality of the delegation of legislative authority?

6. Post-script:  Shortly after the Supreme Court decided Schechter Poultry,
President Roosevelt, through Executive Order, abolished the National Recovery
Administration, which administered the codes of fair competition.

7. Decades of disuse: Although the Supreme Court struck down two provisions of
the NIRA on non-delegation grounds in the same year, the Court has not invalidated
another statutory provision on non-delegation grounds since Schechter Poultry. Indeed,
after the proliferation of administrative agencies during the New Deal, the Court and lower
federal courts upheld very broad delegations of legislative authority to agencies against
constitutional challenges. In Yakus v. United States, 321 U.S. 414 (1944), for instance,
the Supreme Court upheld a delegation of authority, under the Emergency Price Control

i gibl

ono t

eferen

Act , to the Of fi ce of Price Admini strator t o

equitable.0In United States v. Southwestern Cable Co., 392 U.S. 157 (1968), the Court
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upheld rules adopted by the FCC pursuant to the Communications Act, which authorized
it to establish rules fdnas public convenience,

The following case, Whitman v. American Trucking Associations, Inc., 531 U.S. 457
(2001), exemplifies the latitude that the Court gave to Congress until recently when
reviewing non-delegation challenges.

WHITMAN V. AMERICAN TRUCKING
ASSOCIATIONS, INC.

Resources for the Case

Unedited Opinion (From Justia)

531 U.S. 457 (2001) Oral Argument (From the Oyez Project)
. - D.C. Circuit Opinion (From Justia)
JUSTICE SCALIA delivered the opinion of the Video Summary (Prof. Stevenson i South Texas

Court. College of Law)

. f th | . . % % Background of the Case (Professor Craig Oren i
Section 109(a) of the [Clean Air Act (CAA)] Admin. Law Stories)

requires the Administrator of the EPA to
promulgate [National Ambient Air Quality
Standards (NAAQS)] for each air pollutant for
which "air quality criteria" have been issued under § 108, 42 U.
S. C. §7408. Once a NAAQS has been promulgated, the
Administrator must review the standard (and the criteria on
which it is based) "at five-year intervals" and make "such
revisions ... as may be appropriate." CAA 8 109(d)(1), 42 U. S.
C. 8 7409(d)(1). These cases arose when, on July 18, 1997, the
Administrator revised the NAAQS for particulate matter and
ozone. American Trucking Associations, Inc., and its co-
respondents * * * challenged the new standards in the Court of
Appeals for the District of Columbia Circuit * * *,

The District of Columbia Circuit * * * agreed with the * * * piasel Truck i Photo by EPAT Public
respondents * * * that 8§ 109(b)(1) delegated legislative power to domain

the Administrator in contravention of the United States

Constitution, Art. I, 8 1, because it found that the EPA had interpreted the statute to
provide no "intelligible principle" to guide the agency's exercise of authority. The court
thought, however, that the EPA could perhaps avoid the unconstitutional delegation by
adopting a restrictive construction of § 109(b)(1), so instead of declaring the section
unconstitutional the court remanded the NAAQS to the agency. * * *

Section 109(b)(1) of the CAA instructs the EPA to set "ambient air quality standards the
attainment and maintenance of which in the judgment of the Administrator, based on [the]
criteria [documents of § 108] and allowing an adequate margin of safety, are requisite to
protect the public health.”" 42 U. S. C. § 7409(b)(1). The Court of Appeals held that this
section as interpreted by the Administrator did not provide an "intelligible principle" to
guide the EP A's exercise of authority in setting NAAQS. "[The] EPA," it said, "lack[ed]
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any determinate criteria for drawing lines. It has failed to state intelligibly how much is too
much.” The court hence found that the EPA's interpretation (but not the statute itself)
violated the nondelegation doctrine. We disagree.

In a delegation challenge, the constitutional question is whether the statute has delegated
legislative power to the agency. Article I, 8 1, of the Constitution vests "[a]ll legislative
Powers herein granted ... in a Congress of the United States." * * * [W]e repeatedly have
said that when Congress  confers  decisionmaking authority ~ upon
agencies Congress must "lay down by legislative act an intelligible principle to which the
person or body authorized to [act] is directed to conform.0We have never suggested that
an agency can cure an unlawful delegation of legislative power by adopting in its
discretion a limiting construction of the statute. * * * The idea that an agency can cure an
unconstitutionally standardless delegation of power by declining to exercise some of that
power seems to us internally contradictory. The very choice of which portion of the power
to exercise-that is to say, the prescription of the standard that Congress had omitted-
would itself be an exercise of the forbidden legislative authority. Whether the statute
delegates legislative power is a question for the courts, and an agency's voluntary self
denial has no bearing upon the answer.

We agree with the Solicitor General that the text of § 109(b)(1) of the CAA at a minimum
requires that "[flor a discrete set of pollutants and based on published air quality criteria
that reflect the latest scientific knowledge, [the] EPA must establish uniform national
standards at a level that is requisite to protect public health from the adverse effects of
the pollutant in the ambient air.0Requisite, in turn, "mean]s] sufficient, but not more than
necessary.o These limits on the EPA's discretion are strikingly similar to the ones we
approved in Touby v. United States, 500 U.S. 160 (1991), which permitted the Attorney
General to designate a drug as a controlled substance for purposes of criminal drug
enforcement if doing so was" 'necessary to avoid an imminent hazard to the public
safety.'n They also resemble the Occupational Safety and Health Act of 1970 provision
requiring the agency to "'set the standard which most adequately assures, to the extent
feasible, on the basis of the best available evidence, that no employee will suffer any
impairment of health™ - which the Court upheld in Industrial Union Dept., AFL-
CIO v. American Petroleum Institute, 448 U.S. 607, 646 (1980) * * *,

The scope of discretion § 109(b)(1) allows is in fact well within the outer limits of our
nondelegation precedents. In the history of the Court we have found the requisite
“intelligible principle" lacking in only two statutes, one of which provided literally no
guidance for the exercise of discretion, and the other of which conferred authority to
regulate the entire economy on the basis of no more precise a standard than stimulating
the economy by assuring "fair competition.” * * * We have, on the other hand, upheld the
validity of § 11(b)(2) of the Public Utility Holding Company Act of 1935, 49 Stat. 821, which
gave the Securities and Exchange Commission authority to modify the structure of
holding company systems so as to ensure that they are not "unduly or unnecessarily
complicate[d]" and do not "unfairly or inequitably distribute voting power among security
holders.”" American Power & Light Co.v. SEC, 329 U.S. 90, 104 (1946). We have
approved the wartime conferral of agency power to fix the prices of commodities at a level
that" 'will be generally fair and equitable and will effectuate the [in some respects
conflicting] purposes of thee] Act." Yakus v. United States, 321 U.S. 414, 420, 423-426
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(1944). And we have found an "intelligible principle" in various statutes authorizing
regulation in the "public interest.” See, e. g., National Broadcasting Co. v. United
States, 319 U. S. 190, 225-226 (1943). * * * In short, we have "almost never felt qualified
to second-guess Congress regarding the permissible degree of policy judgment that can
be left to those executing or applying the law." * * *

It is true enough that the degree of agency discretion that is acceptable varies according
to the scope of the power congressionally conferred. While Congress need not provide
any direction to the EP A regarding the manner in which it is to define "country elevators,"
which are to be exempt from new stationary-source regulations governing grain elevators,
it must provide substantial guidance on setting air standards that affect the entire national
economy. But even in sweeping regulatory schemes we have never demanded, as the
Court of Appeals did here, that statutes provide a "determinate criterion" for saying "how
much [of the regulated harm] is too much.olIn Touby, for example, we did not require the
statute to decree how "imminent" was too imminent, or how "necessary" was necessary
enough, or even-most relevant here-how "hazardous" was too hazardous. * * * It is
therefore not conclusive for delegation purposes that, as respondents argue, ozone and
particulate matter are "non-threshold" pollutants that inflict a continuum of adverse health
effects at any airborne concentration greater than zero, and hence require the EPA to
make judgments of degree. "[A] certain degree of discretion, and thus of lawmaking,
inheres in most executive or judicial action.0Section 109(b)(1) of the CAA, which to repeat
we interpret as requiring the EPA to set air quality standards at the level that is "requisite”
- that is, not lower or higher than is necessary - to protect the public health with an
adequate margin of safety, fits comfortably within the scope of discretion permitted by our
precedent.

We therefore reverse the judgment of the Court of Appeals remanding for reinterpretation
that would avoid a supposed delegation of legislative power. It will remain for the Court
of Appeals - on the remand that we direct for other reasons - to dispose of any other
preserved challenge to the NAAQS under the judicial-review provisions contained in 42
U. S. C. 8§ 7607(d)(9).

JUSTICE THOMAS, concurring.

| agree with the majority that § 109's directive to the agency is no less an "intelligible
principle” than a host of other directives that we have approved. | also agree that the
Court of Appeals' remand to the agency to make its own corrective interpretation does
not accord with our understanding of the delegation issue. | write separately, however, to
express my concern that there may nevertheless be a genuine constitutional problem with
§ 109, a problem which the parties did not address.

The parties to these cases who briefed the constitutional issue wrangled over
constitutional doctrine with barely a nod to the text of the Constitution. Although this Court
since 1928 has treated the "intelligible principle” requirement as the only constitutional
limit on congressional grants of power to administrative agencies, * * * the Constitution
does not speak of "intelligible principles.” Rather, it speaks in much simpler terms: "All
legislative Powers herein granted shall be vested in a Congress.” U. S. Const., Art. 1,8 1
(emphasis added). | am not convinced that the intelligible principle doctrine serves to
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prevent all cessions of legislative power. | believe that there are cases in which the
principle is intelligible and yet the significance of the delegated decision is simply too great
for the decision to be called anything other than "legislative."

As it is, none of the parties to these cases has examined the text of the Constitution or
asked us to reconsider our precedents on cessions of legislative power. On a future day,
however, | would be willing to address the question whether our delegation jurisprudence
has strayed too far from our Founders' understanding of separation of powers.

JUSTICE STEVENS, with whom JUSTICE SOUTER joins, concurring in part and
concurring in the judgment.

Section 109(b)(1) delegates to the Administrator of the Environmental Protection Agency
(EPA) the authority to promulgate national ambient air quality standards (NAAQS). In Part
[l of its opinion, the Court convincingly explains why the Court of Appeals erred when it
concluded that § 109 effected "an unconstitutional delegation of legislative power.o |
wholeheartedly endorse the Court's result and endorse its explanation of its reasons,
albeit with the following caveat.

The Court has two choices. We could choose to articulate our ultimate disposition of this
issue by frankly acknowledging that the power delegated to the EPA is "legislative" but
nevertheless conclude that the delegation is constitutional because adequately limited by
the terms of the authorizing statute. Alternatively, we could pretend, as the Court does,
that the authority delegated to the EPA is somehow not "legislative power." Despite the
fact that there is language in our opinions that supports the Court's articulation of our
holding, | I am persuaded that it would be both wiser and more faithful to what we have
actually done in delegation cases to admit that agency rulemaking authority is "legislative
power."

The proper characterization of governmental power should generally depend on the
nature of the power, not on the identity of the person exercising it. * * * If the NAAQS that
the EPA promulgated had been prescribed by Congress, everyone would agree that
those rules would be the product of an exercise of "legislative power." The same
characterization is appropriate when an agency exercises rulemaking authority pursuant
to a permissible delegation from Congress.

My view is not only more faithful to normal English usage, but is also fully consistent with
the text of the Constitution. In Article I, the Framers vested "All legislative Powers" in the
Congress, Art. I, 81, just as in Article Il they vested the "executive Power" in the
President, Art. Il, 8 1. Those provisions do not purport to limit the authority of either
recipient of power to delegate authority to others. Surely the authority granted to members
of the Cabinet and federal law enforcement agents is properly characterized as
"Executive" even though not exercised by the President.

It seems clear that an executive agency's exercise of rulemaking authority pursuant to a
valid delegation from Congress is "legislative." As long as the delegation provides a
sufficiently intelligible principle, there is nothing inherently unconstitutional about it.
Accordingly, while 1 join Parts I, Il, and IV of the Court's opinion, and agree with almost
everything said in Part Ill, I would hold that when Congress enacted 8 109, it effected a
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constitutional delegation of legislative power to the EPA.

JUSTICE BREYER wrote an opinion concurring in part and concurring in the judgment,
which is omitted here.

Questions and Comments

1. D. C. Ci r cui Thé B.C. Cicctitaconclugled that the Clean Air Act did not
provide an fAintelligible principleo for EPA
ambient air quality standards, but that the agency, through regulation, might interpret the

statute to have a narrower and concretely defined scope, which might prevent the statute

from being invalidated on non-delegation grounds. Does the Whitman Court agree that it

i's appropriate to examine an agencyo6s interpr
Congress has unconstitutionally delegated authority to an agency?

2. Intelligible principle and determinative criteria : Does the Whitman majority
agree with the D.C. Circuit that the Clean Air
principleo to Iimit its discretioffThestatudeet t i ng

appears to provide the agency with a broad degree of discretion in authorizing the agency

to set standards Ar equi.Bdaoes thedmajority fing thatthermon- publ i
delegation doctrine requires Congress to provide determinative criteria for agencies to

use when making legislative-type decisions?

3. Sliding scale re: specificity:  Does the Whitman majority believe that the non-
delegation doctrine analysis varies depending on the scope and significance of the
regulatory authority delegated to an agency by Congress? If so, how?

4, Justice T homas 6 Justwen Thomas eoncuss in the judgment
upholding the delegation of authority to EPA in the Clean Air Act. Does he agree that
Congress may constitutionally delegate legislative authority to agencies as long as
Congress provides agencies with an dAintelligi

5. Are agencies legislating or carrying out executive power? As noted above,
academics and judges frequently disagree about whether agencies are exercising
legislative, quasi-legislative, or executive power when making rules to implement
ambiguous statutes. How does Justice Stevens believe the Court should restructure its
non-delegation doctrine jurisprudence?

6. Constitutional avoidance:  While the Court has not invalidated any statutory
delegation of authority under the non-delegation doctrine since Schechter Poultry,
Justices have kept the doctrine alive in concurrences and dissents, and the Court has
relied on the constitutional avoidance doctrine, discussed in Chapter 6, in several cases
to interpret statutes narrowly because a broader interpretation of the statute might
constitute an improper delegation of authority under the non-delegation doctrine. For
instance, in Industrial Union Department v. American Petroleum Institute, 448 U.S. 607
(1980), a plurality of the Supreme Court concluded that Section 3(8) of the Occupational
Safety and Health Act required the Administrator of the Occupational Safety and Health
Administratont o det er mi ne that it is Areasonably ne
a significant risk of material health impairment before establishing an occupational safety
and health standard. The plurality argued that if it did not read the statute that narrowly,
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the statute A wdéeweepihgdeledaton of lageslhtivegpowerébthat it might be
unconstitutional under the Court's reasoning in [Schechter Poultry and Panama
Refining].old. at 646.

7. Reinvigoration of the doctrine:  As the Supreme Court adopted a decidedly anti-
regulatory stance in the early twenty-first century, the Court began to reinvigorate the non-
delegation doctrine. In 2019, in Gundy v. United States, 139 S.Ct. 2116 (2019), the Court
upheld Congressd del egati on, in the Sex

Of f er

authority to the Attorney Gener al to Aspeci fy

statute to sex offenders convicted before enactment of the statute, even though the
statute provided no other direction regarding the manner in which the statute should apply
to those offenders. Although the Court upheld the delegation, Justice Gorsuch, Justice
Thomas, and Chief Justice Roberts dissented and argued for a reformulation of the non-
delegationdoctrine.J usti ce Al ito concurred in the
was doing so only because it was consi
majority of this Court were willing to reconsider the approach [to hondelegation] that the
Court has taken for the past 84 years, | would support that effort.01d. at 2131. Justice
Kavanaugh did not participate in Gundy, but indicated his supportfor Just i ce
concurrence when he wrote separately when the Court denied cert. in Paul v. United
States, 140 S.Ct. 342 (2019). Thus, there appear to be five Justices on the Court who
support reformulating (and likely reinvigorating) the non-delegation doctrine.

8. Nondelegation in the states: Although the Supreme Court has not relied on the
non-delegation doctrine very frequently to invalidate federal statutes, many states have
adopted non-delegation doctrines based on their constitutions and have struck down state
laws on those grounds on several occasions. See Jason luliano & Keith E. Whittington,
The Nondelegation Doctrine: Alive and Well, 93 Notre Dame L. Rev. 619 (2017). See
also, Boreali v. Axelrod, 71 N.Y.2d 1 (1987) (outlining a four-part test for determining
whether an agency rule constitutes legislative policymaking as opposed to administrative
rulemaking); D.A.B.E. v. Toldeo-Lucas County Board of Health, 773 N.E.2d 536 (Ohio
2002).

Problem 1 -1

Assume that Congress recently enacted the Federal Health Care Cost Control Act
which included:

Section 1 - Findings .

a. The prices that health care providers charge for goods and services are artificially
inflated.

b. In order to guarantee prompt, continuous and equitable distribution of health care
goods and services, it is necessary to impose limits on the costs of such goods and
services.
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Problem 1 -1 (continued)
Section 2 - Price controls .

a. There is hereby established a Federal Health Care Costs Commission.
b. The Commission may, by rule or order, establish maximum prices for health care
products and services.

Pursuant to authority in the statute, the Federal Health Care Costs Commission adopts
a regulation that establishes limits on the prices that health care providers can charge
patients for crutches, wheelchairs, walkers, and various products used in physical
therapy. Assuming that the Commission complied with all of the required procedures
when adopting the regulations, on what grounds might the American Physical Therapy
Association (APTA) challenge the regulations, and with what success? Assume that the
APTA concedes thatther egul at ed products are fdheal h

Would your answer be different if Section 2b required the Commission to establish
maximum prices that are "generally fair and equitable"?

Wh a t i f Section 2 of the statute, i n a
equitable,6 | i mi ted the Commissionés author
approving prices established by a working group composed of representatives of the
American Medical Association, the National Association of Pharmaceutical Companies,
and the National Hospital Association?

B. Legislative Vetoes

When Congress delegates broad authority to agencies to interpret and administer
statutes, it frequently tries to retain some control over the manner in which the agencies
interpret and administer the statutes. For many years, Congress accomplished this by
including, in the statutes, legislative veto provisions. Those provisions authorized
Congress to halt or reverse a decision made by the President or an agency (through
rulemaking or adjudication)’ by taking some action short of passing a law to reverse the
action, such as passing a resolution in one chamber of Congress or by passing a joint
resolution in both chambers (but not presenting the measure to the President for
approval).

The first legislative veto provision was enacted by Congress in the Economy Act of 1932,
and was included in response to a request from President Hoover, who wanted to
reorganize departments within the Executive Branch, rather than having Congress
reorganize the governmental structure.® The law authorized the President to reorganize

7 Hi storically, the | egislative veto was wused
decisions made through adjudication.
8 See Henry B. Hogue, Presidential Reorganization Authority: History, Recent Initiatives,

and Options for Congress, Congressional Research Service #R42852 (Dec. 11, 2012).
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the executive branch by issuing an Executive Order and transmitting it to Congress.®

Under t he | aw, the Presidentds order wo ul

Congress, but it would not take effect if, within those 60 days, EITHER house of Congress
passed a resolution disapproving the Executive Order.'° By 1983, Congress had included
almost 300 legislative veto provisions in almost 200 different statutes.!?

Apart from the constitutional concerns, addressed below, opponents of legislative vetoes
criticized the implementation of the tool on several grounds. First, the tool enabled
regul ated entities to get a fAsecond bi
overturned after the regulated entities were unsuccessful in persuading the agency to
make a different decision than the one being overturned. Second, the tool enabled
persons to circumvent the proceedings, and procedural protections built into agency
decision-making processes. Third, the tool created inefficiencies for agencies in
regulatory planning. Agencies frequently balance multiple factors when making decisions
and make some decisions based on the fact that they have made other decisions.
Legislative vetoes interfere with that planning when Congress invalidates decisions made
by agencies that are prerequisites for other decisions.!?

The system of legislative vetoes came crashing down in 1983, when the Supreme Court,
in Immigration and Naturalization Service v. Chadha, 462 U.S. 919 (1983), held legislative
vetoes unconstitutional. The case is reproduced below.

Resources for the Case
IMMIGRATION AND NATURALIZATION

SERVICE V. CHADHA Unedited Opinion (From Justia)
Oral Argument (From Oyez)
462 U.S. 919 (1983) Case Background (From Quimbee)

Chadha: The Story of an Epic
CHIEF JUSTICE BURGER delivered the | constitutional Struggle i B.H. Clark

opinion of the Court.

Chadha is an East Indian who was born in Kenya
and holds a British passport. He was lawfully admitted to the United States in 1966 on a
nonimmigrant student visa. His visa expired on June 30, 1972. On October 11, 1973, the

9 Id.
10 Id.
1 While the provisions were included in numerous statutes, Congress only exercised the

veto power 255 times between 1932 and 1983. See C.L. Norton, Usage of the Congressional
Veto: Approval and Disapproval Resolutions Introduced, Adopted, Rejected or Not Acted Upon,
1932-1983, Washington, D.C.: Library of Congress, Congressional Research Service, Report No.
84-114 Gov 11 (1984).

12 Critics of the tool also raised several policy concerns. First, they argued that Congress
was encouraged to delegate broadly because they could readily halt or reverse agency actions
through legislative vetoes. In addition, they argued that inclusion of the veto encouraged
Congress to avoid making difficult policy decisions when enacting legislation and prevent the
Executive Branch from making those policy decisions by halting or reversing Executive action
with the legislative veto. See Stanley C. Brubaker, Slouching Toward Constitutional Duty: The
Legislative Veto and the Delegation of Authority, 1 Const. Comm. 81, 92 (1984).
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District Director of the Immigration and Naturalization Service ordered Chadha to show
cause why he should not be deported for having "remained in the United States for a
longer time than permitted.” Pursuant to § 242(b) of the Immigration and Nationality Act
(Act), a deportation hearing was held before an Immigration Judge on January 11, 1974.
Chadha conceded that he was deportable for overstaying his visa, and the hearing was
adjourned to enable him to file an application for suspension of deportation under
§ 244(a)(1) of the Act. * * *

After Chadha submitted his application for suspension of deportation, the deportation
hearing was resumed on February 7, 1974. On the basis of evidence adduced at the
hearing, affidavits submitted with the application, and the results of a character
investigation conducted by the INS, the Immigration Judge, on June 25, 1974, ordered
that Chadha's deportation be suspended. The Immigration Judge found that Chadha met
the requirements of § 244(a)(1): he had resided continuously in the United States for over
seven years, was of good moral character, and would suffer "extreme hardship" if
deported. Pursuant to § 244(c)(1) of the Act, the Immigration Judge suspended Chadha's
deportation and a report of the suspension was transmitted to Congress. * * *

Once the Attorney General's recommendation for suspension of Chadha's deportation
was conveyed to Congress, Congress had the power under § 244(c)(2) of the Act, to veto
the Attorney General's determination that Chadha should not be deported. Section
244(c)(2) provides:

"(2) In the case of an alien specified in paragraph (1) of subsection (a) of this
subsection -- ""if during the session of the Congress at which a case is reported,
or prior to the close of the session of the Congress next following the session at
which a case is reported, either the Senate or the House of Representatives
passes a resolution stating in substance that it does not favor the suspension of
such deportation, the Attorney General shall thereupon deport such alien or
authorize the alien's voluntary departure at his own expense under the order of
deportation in the manner provided by law. If, within the time above specified,
neither the Senate nor the House of Representatives shall pass such a resolution,

the Attorney General shall cancel deportation proceedings." * * *

On December 12, 1975, Representative Eilberg, Chairman of the Judiciary Subcommittee
on Immigration, Citizenship, and International Law, introduced a resolution opposing "the
granting of permanent residence in the United States to [six] aliens," including Chadha. *
* * The resolution was passed without debate or recorded vote. Since the House action
was pursuant to 8 244(c)(2), the resolution was not treated as an Art. | legislative act; it
was not submitted to the Senate or presented to the President for his action.

After the House veto of the Attorney General's decision to allow Chadha to remain in the
United States, the Immigration Judge reopened the deportation proceedings to implement
the House order deporting Chadha. Chadha moved to terminate the proceedings on the
ground that § 244(c)(2) is unconstitutional. The Immigration Judge held that he had no
authority to rule on the constitutional validity of 8§ 244(c)(2). On November 8, 1976,
Chadha was ordered deported pursuant to the House action.

Chadha appealed the deportation order to the Board of Immigration Appeals, again
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contending that 8§ 244(c)(2) is unconstitutional. The Board held that it had "no power to
declare unconstitutional an act of Congress," and Chadha's appeal was dismissed. * * *

Chadha filed a petition for review of the deportation order in the United States Court of
Appeals for the Ninth Circuit. The Immigration and Naturalization Service * * * joined him
in arguing that § 244(c)(2) is unconstitutional.

[T]he Court of Appeals held that the House was without constitutional authority to order
Chadha's deportation. * * * [W]e now affirm. * * *

[l
A

We turn now to the question whether action of one House of Congress under 8§ 244(c)(2)
violates strictures of the Constitution. * * * [T]he fact that a given law or procedure is
efficient, convenient, and useful in facilitating functions of government, standing alone,
will not save it if it is contrary to the Constitution. Convenience and efficiency are not the
primary objectives -- or the hallmarks -- of democratic government * * *

Explicit and unambiguous provisions of the Constitution prescribe and define the
respective functions of the Congress and of the Executive in the legislative process. Since
the precise terms of those familiar provisions are critical to the resolution of these cases,
we set them out verbatim. Article | provides:

"All legislative Powers herein granted shall be vested in a Congress of the United
States, which shall consist of a Senate and House of Representatives."

Art. |, 8 1.

"Every Bill which shall have passed the House of Representatives and the
Senate, shall, before it becomes a law, be presented to the President of the United
States. . . ."

Art. 1,7,cl. 2

"Every Order, Resolution, or Vote to which the Concurrence of the Senate and
House of Representatives may be necessary (except on a question of
Adjournment) shall be presented to the President of the United States; and before
the Same shall take Effect, shall be approved by him, or being disapproved by
him, shall be repassed by two thirds of the Senate and House of Representatives,
according to the Rules and Limitations prescribed in the Case of a Bill."

Art. |, 8 7, cl. 3. (Emphasis added.) These provisions of Art. | are integral parts of the
constitutional design for the separation of powers. * * *

B
The Presentment Clauses

The records of the Constitutional Convention reveal that the requirement that all
legislation be presented to the President before becoming law was uniformly accepted by
the Framers. Presentment to the President and the Presidential veto were considered so
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imperative that the draftsmen took special pains to assure that these requirements could
not be circumvented. During the final debate on Art. I, 87, cl. 2, James Madison
expressed concern that it might easily be evaded by the simple expedient of calling a
proposed law a "resolution” or "vote," rather than a "bill." As a consequence, Art. |, § 7,
cl. 3 was added.

The decision to provide the President with a limited and qualified power to nullify proposed
legislation by veto was based on the profound conviction of the Framers that the powers
conferred on Congress were the powers to be most carefully circumscribed. It is beyond
doubt that lawmaking was a power to be shared by both Houses and the President. * * *

C
Bicameralism

The bicameral requirement of Art. |, 8 § 1, 7, was of scarcely less concern to the Framers
than was the Presidential veto, and indeed the two concepts are interdependent. By
providing that no law could take effect without the concurrence of the prescribed majority
of the Members of both Houses, the Framers reemphasized their belief, already remarked
upon in connection with the Presentment Clauses, that legislation should not be enacted
unless it has been carefully and fully considered by the Nation's elected officials. * * *
Hamilton argued that a Congress comprised of a single House was antithetical to the very
purposes of the Constitution. * * *

These observations are consistent with what many of the Framers expressed, none more
cogently than Madison in pointing up the need to divide and disperse power in order to
protect liberty:

"In republican government, the legislative authority necessarily predominates. The
remedy for this inconveniency is to divide the legislature into different branches,
and to render them, by different modes of election and different principles of action,
as little connected with each other as the nature of their common functions and
their common dependence on the society will admit.”

The Federalist No. 51, p. 324, * * *

The division of the Congress into two distinctive bodies assures that the legislative power
would be exercised only after opportunity for full study and debate in separate settings.
The President's unilateral veto power, in turn, was limited by the power of two-thirds of
both Houses of Congress to overrule a veto, thereby precluding final arbitrary action of
one person. It emerges clearly that the prescription for legislative action in Art. I, 88 1, 7,
represents the Framers' decision that the legislative power of the Federal Government be
exercised in accord with a single, finely wrought and exhaustively considered, procedure.

* % %

v

The Constitution sought to divide the delegated powers of the new Federal Government
into three defined categories, Legislative, Executive, and Judicial, to assure, as nearly as
possible, that each branch of government would confine itself to its assigned
responsibility. The hydraulic pressure inherent within each of the separate Branches to
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exceed the outer limits of its power, even to accomplish desirable objectives, must be
resisted.

Although not "hermetically” sealed from one another, the powers delegated to the three
Branches are functionally identifiable. When any Branch acts, it is presumptively
exercising the power the Constitution has delegated to it. * * *

Beginning with this presumption, we must nevertheless establish that the challenged
action under 8 244(c)(2) is of the kind to which the procedural requirements of Art. I, 8 7,
apply. Not every action taken by either House is subject to the bicameralism and
presentment requirements of Art. I. Whether actions taken by either House are, in law
and fact, an exercise of legislative power depends not on their form, but upon "whether
they contain matter which is properly to be regarded as legislative in its character and
effect.0

Examination of the action taken here by one House pursuant to § 244(c)(2) reveals that
it was essentially legislative in purpose and effect. In purporting to exercise power defined
in Art. I, 8 8, cl. 4, to "establish an uniform Rule of Naturalization," the House took action
that had the purpose and effect of altering the legal rights, duties, and relations of persons,
including the Attorney General, Executive Branch officials and Chadha, all outside the
Legislative Branch. Section 244(c)(2) purports to authorize one House of Congress to
require the Attorney General to deport an individual alien whose deportation otherwise
would be canceled under § 244. The one-House veto operated in these cases to overrule
the Attorney General and mandate Chadha's deportation; absent the House action,
Chadha would remain in the United States. Congress has acted, and its action has altered
Chadha's status. * * *

Neither the House of Representatives nor the Senate contends that, absent the veto
provision in 8 244(c)(2), either of them, or both of them acting together, could effectively
require the Attorney General to deport an alien once the Attorney General, in the exercise
of legislatively delegated authority'¢, had determined the alien should remain in the United
States. Without the challenged provision in § 244(c)(2), this could have been achieved, if
at all, only by legislation requiring deportation. * * *

The nature of the decision implemented by the one-House veto in these cases further
manifests its legislative character. After long experience with the clumsy, time-consuming
private bill procedure, Congress made a deliberate choice to delegate to the Executive

16 Congress protests that affirming the Court of Appeals in these cases will sanction
"lawmaking by the Attorney General * * * To be sure, some administrative agency action --
rulemaking, for example -- may resemble "lawmaking.0 This Court has referred to agency activity
as being "quasi-legislative" in character. Clearly, however, "[i]n the framework of our Constitution,
the President's power to see that the laws are faithfully executed refutes the idea that he is to be
a lawmaker.0 When the Attorney General performs his duties pursuant to § 244, he does not
exercise "legislative" power. The bicameral process is not necessary as a check on the
Executive's administration of the laws, because his administrative activity cannot reach beyond
the limits of the statute that created it -- a statute duly enacted pursuant to Art. I, 88 1, 7. The
constitutionality of the Attorney General's execution of the authority delegated to him by § 244
involves only a question of delegation doctrine.
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Branch, and specifically to the Attorney General, the authority to allow deportable aliens
to remain in this country in certain specified circumstances. It is not disputed that this
choice to delegate authority is precisely the kind of decision that can be implemented only
in accordance with the procedures set out in Art. I. Disagreement with the Attorney
General's decision on Chadha's deportation -- that is, Congress' decision to deport
Chadha -- no less than Congress' original choice to delegate to the Attorney General the
authority to make that decision, involves determinations of policy that Congress can
implement in only one way; bicameral passage followed by presentment to the President.
Congress must abide by its delegation of authority until that delegation is legislatively
altered or revoked. * * *

Since it is clear that the action by the House under § 244(c)(2) was not within any of the
express constitutional exceptions authorizing one House to act alone, and equally clear
that it was an exercise of legislative power, that action was subject to the standards
prescribed in Art. |. * * *

The choices we discern as having been made in the Constitutional Convention impose
burdens on governmental processes that often seem clumsy, inefficient, even
unworkable, but those hard choices were consciously made by men who had lived under
a form of government that permitted arbitrary governmental acts to go unchecked. There
is no support in the Constitution or decisions of this Court for the proposition that the
cumbersomeness and delays often encountered in complying with explicit constitutional
standards may be avoided, either by the Congress or by the President. With all the
obvious flaws of delay, untidiness, and potential for abuse, we have not yet found a better
way to preserve freedom than by making the exercise of power subject to the carefully
crafted restraints spelled out in the Constitution.

Vv

We hold that the congressional veto provision in § 244(c)(2) is * * * unconstitutional.
Accordingly, the judgment of the Court of Appeals is

Affirmed.
JUSTICE POWELL, concurring in the judgment.

The Court's decision, based on the Presentment Clauses, Art. I, 7, cls. 2 and 3, apparently
will invalidate every use of the legislative veto. The breadth of this holding gives one
pause. Congress has included the veto in literally hundreds of statutes, dating back to the
1930's. Congress clearly views this procedure as essential to controlling the delegation
of power to administrative agencies. * * * In my view, the cases may be decided on a
narrower ground. When Congress finds that a particular person does not satisfy the
statutory criteria for permanent residence in this country, it has assumed a judicial
function in violation of the principle of separation of powers. Accordingly, | concur only in
the judgment.

* % %
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The Constitution does not establish three branches with precisely defined boundaries. *
* * Functionally, the [separation of powers] doctrine may be violated in two ways. One
branch may interfere impermissibly with the other's performance of its constitutionally
assigned function. Alternatively, the doctrine may be violated when one branch assumes
a function that more properly is entrusted to another. These cases present the latter
situation. * * *

On its face, the House's action appears clearly adjudicatory. The House did not enact a
general rule; rather, it made its own determination that six specific persons did not comply
with certain statutory criteria. It thus undertook the type of decision that traditionally has
been left to other branches. Even if the House did not make a de novo determination, but
simply reviewed the Immigration and Naturalization Service's findings, it still assumed a
function ordinarily entrusted to the federal courts. Where, as here, Congress has
exercised a power "that cannot possibly be regarded as merely in aid of the legislative
function of Congress," the decisions of this Court have held that Congress impermissibly
assumed a function that the Constitution entrusted to another branch. * * *

The impropriety of the House's assumption of this function is confirmed by the fact that
its action raises the very danger the Framers sought to avoid -- the exercise of unchecked
power. In deciding whether Chadha deserves to be deported, Congress is not subject to
any internal constraints that prevent it from arbitrarily depriving him of the right to remain
in this country. Unlike the judiciary or an administrative agency, Congress is not bound
by established substantive rules. Nor is it subject to the procedural safeguards, such as
the right to counsel and a hearing before an impartial tribunal, that are present when a
court or an agency adjudicates individual rights. The only effective constraint on
Congress' power is political, but Congress is most accountable politically when it
prescribes rules of general applicability. When it decides rights of specific persons, those
rights are subject to "the tyranny of a shifting majority.o* * *

In my view, when Congress undertook to apply its rules to Chadha, it exceeded the scope
of its constitutionally prescribed authority. | would not reach the broader question whether
legislative vetoes are invalid under the Presentment Clauses.

JUSTICE WHITE, dissenting.

The prominence of the legislative veto mechanism in our contemporary political system
and its importance to Congress can hardly be overstated. It has become a central means
by which Congress secures the accountability of executive and independent agencies.
Without the legislative veto, Congress is faced with a Hobson's choice: either to refrain
from delegating the necessary authority, leaving itself with a hopeless task of writing laws
with the requisite specificity to cover endless special circumstances across the entire
policy landscape, or, in the alternative, to abdicate its lawmaking function to the Executive
Branch and independent agencies. To choose the former leaves major national problems
unresolved; to opt for the latter risks unaccountable policymaking by those not elected to
fill that role. Accordingly, over the past five decades, the legislative veto has been placed
in nearly 200 statutes. The device is known in every field of governmental concern:
reorganization, budgets, foreign affairs, war powers, and regulation of trade, safety,
energy, the environment, and the economy. * * *
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The history of the legislative veto also makes clear that it has not been a sword with which
Congress has struck out to aggrandize itself at the expense of the other branches * * *
Rather, the veto has been a means of defense, a reservation of ultimate authority
necessary if Congress is to fulfill its designated role under Art. | as the Nation's lawmaker.
While the President has often objected to particular legislative vetoes, generally those left
in the hands of congressional Committees, the Executive has more often agreed to
legislative review as the price for a broad delegation of authority. To be sure, the President
may have preferred unrestricted power, but that could be precisely why Congress thought
it essential to retain a check on the exercise of delegated authority. * * *

* * %

The power to exercise a legislative veto is not the power to write new law without
bicameral approval or Presidential consideration. The veto must be authorized by statute,
and may only negative what an Executive department or independent agency has
proposed. On its face, the legislative veto no more allows one House of Congress to make
law than does the Presidential veto confer such power upon the President. * * *

The history of the Immigration and Nationality Act makes clear that § 244(c)(2) did not
alter the division of actual authority between Congress and the Executive. At all times,
whether through private bills, or through affirmative concurrent resolutions, or through the
present one-House veto, a permanent change in a deportable alien's status could be
accomplished only with the agreement of the Attorney General, the House, and the
Senate. * * *

The central concern of the presentment and bicameralism requirements of Art. | is that,
when a departure from the legal status quo is undertaken, it is done with the approval of
the President and both Houses of Congress -- or, in the event of a Presidential veto, a
two-thirds majority in both Houses. This interest is fully satisfied by the operation of
§ 244(c)(2). The President's approval is found in the Attorney General's action in
recommending to Congress that the deportation order for a given alien be suspended.
The House and the Senate indicate their approval of the Executive's action by not passing
a resolution of disapproval within the statutory period. Thus, a change in the legal status
guo -- the deportability of the alien -- is consummated only with the approval of each of
the three relevant actors. The disagreement of any one of the three maintains the alien's
preexisting status: the Executive may choose not to recommend suspension; the House
and Senate may each veto the recommendation. The effect on the rights and obligations
of the affected individuals and upon the legislative system is precisely the same as if a
private bill were introduced but failed to receive the necessary approval.

Questions and Comments

1. Bicameralism and presentment: The majority held that Con
overrule the Attorney General s decision was
to comply with the requirements of the bicameralism and presentment clauses of the
Constitution. Why did the majority conclude that t he
actions taken by the | egislature | egislative?
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bicameralism and presentment clauses of the Constitution? Would the Court have upheld

Congressd6 action if the decision to overrule

resolution passed by both the House and Senate?

2. Delegation: Although Chadha focused on the validity of the statutory provision
aut horizing Congress to overrul e dpihiansspdand
a little time discussing the nature of the delegation of authority to the Attorney General to
make the initial decision. Does the majority believe that Congress is delegating legislative
authority to the Attorney General when it gives the Attorney General the authority to
decide whether to cancel deportation of an alien?

3. Functionalism v. formalism: Scholars and judges often take one of two
approaches to issues involving separation of powersd formalism and functionalism .
See M. Elizabeth Magill, The Real Separation in Separation of Powers Law, 86 Va. L.
Rev. 1127 (2000). Under the formalist approach, each branch of government is assigned
specific powers by the Constitution in the vesting clauses. Formalists identify the power
that is being exercised in a case as legislative, executive, or judicial and will conclude that
separation of powers principles are violated if a branch is exercising a power outside of
the power vested to it by the Constitution. Functionalists , on the other hand, concede
that there may be some overlap of powers between the three branches, but that the
overlap should be limited to prevent encroachments into the core functions of other
branches. Which of the three opinions reproduced above adopts a formalist approach to
separation of powers and which opinions adopt a functionalist approach?

4, Nature of Congdlrhes amajaoatiitom:s hol di ng

Immigration and Nationality Act violated the bicameralism and presentment clauses
inevitably meant that hundreds of other legislative vetoes were unconstitutional, since
they were structured in a similar fashion. Justice Powell, in his concurring opinion, and
Justice White, in dissent, preferred to avoid that result. Instead of focusing on the
bicameralism and presentment issue addressed in the majority opinion, Justice Powell

orney

t hat

focused on the nat ubieJusiide P@vellragrae aith $hé magorty thab n

Congressod decision to overrule the Attorney
i mpact Justice Powell ds consideration @&f th

What are the different ways that Justice Powell suggested separation of powers principles
could be violated and which applied in this case?

5. Just i ce dWéentt Jashice Burger, Justice Powell, and Justice White agree
that the legislative veto is an efficient tool to facilitate delegation of authority to
administrative agencies while retaining a measure of control over their decision-making.
Justice Burger, for the majority, argues thatthe f act t h & efficiant, coaweniefit,
and useful in facilitating functions of government * * * will not save it if it is contrary to the
Constitution.0 Justice White, in dissent, does not argue that courts can uphold
unconstitutional laws simply because they are efficient. However, he argues that the
legislative veto provision of the Immigration and Nationality Act is not unconstitutional.

How does he justify his conclusion? Does

argument that Congressd6 action is invald@
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VIDEO LECTURE

Click here for a video lecture on INS v. Chadha by
Professor Stephen Johnson.

6. Alternatives to legislative vetoes: In addition to legislative vetoes, Congress
frequently included other provisions in statutes to retain some level of control over

agenciesb6 exercise of di scr.adhesemtherprovisiansldidi ni st e

not violate the bicameralism and presentment requirements of the Constitution but did not
provide Congress with the same degree of control over agency decisions as legislative

vetoes. For instance, many statutes included implementation delay provisions ( ir epor t

and warhosedpjovisions (1) require agencies, when taking certain actions, to report
the actions to Congress in a specific manner; and (2) delay the effective date of the
agencies6 actions for a specific period
to pass legislation to prevent the action or take other measures short of legislative action
to convince the agency to decline to act. Other statutes included consultation

provisions , which required agencies to consult with Congress in a specific manner
before taking certain actions.

7. Congressional Review Act: A little over a decade after the Supreme Court held
legislative vetoes unconstitutional, Congress passed the Congressional Review Act __ as
Subtitle E of the Small Business Regulatory Enforcement Fairness Act of 1996, as a
means of providing Congressional c o nTherlawl
provides that before a rule can take effect, agencies must submit the rule to both
chambers of Congress and the Comptroller General, along with any required cost-benefit
analyses and documents demonstrating compliance with numerous federal laws and
executive orders. See 5 U.S.C. § 801. For major rules (rules having an impact of $100
million dollars per year on the economy), after the rule has been provided to Congress,
the rule cannot take effectfor60days andcané6t t ake effect at
a joint resolution disapproving the rule during those 60 days . Id. The law creates a
streamlined process for Congress to adopt the joint resolution, limits debate on the
resolution, limits amendments to the resolution, cuts out referral to various committees,
and limits public hearings. Id. 8§ 802. If Congress passes the joint resolution, the
Congressional Review Act makes it clear that the revocation of the rule is not subject to
judicial review and the law provides that agencies may not reissue the rule or adopt a rule
that is substantially the same as the rule that was disapproved after Congress
disapproved it. Id. 88 801, 805. The law has also been recently interpreted to apply to
agency guidance documents.

Congress only exercised the authority of the statute to disapprove an agency rule once
between 1996 and 2016. In 2017, however, Congress used the authority to overturn 14

29

of

over

al


https://www.law.cornell.edu/uscode/text/5/part-I/chapter-8
https://www.law.cornell.edu/uscode/text/5/801
https://www.law.cornell.edu/uscode/text/5/802
https://www.law.cornell.edu/uscode/text/5/801
https://www.law.cornell.edu/uscode/text/5/805
https://youtu.be/rYlS5Ena7vM

rules that were approved by the Obama Administration.

8. State legislative vetoes: States have also adopted legislative vetoes over the
years. See L. Harold Levinson, Legislative and Executive Veto of Rules of Administrative
Agencies: Models and Alternatives, 24 Wm. & Mary L. Rev. 79 (1982). Chadha does not
control their constitutionality, which is a question that would be resolved based on the
st at es 0 c o8esg,teng.tMedd v.Amedl, 791 P.2d 410 (Idaho 1990) (upholding a
legislative veto through a concurrent resolution of both chambers); Opinion of the
Justices, 431 A.2d 783 (N.H. 1981) (striking down a legislative veto).

Congressional Review Act Resources

9 Congressional Research Service: The Congressional Review Act: A Brief
Overview

Congressional Review Act i U.S. Code

Government Accountability Office (GAO): CRA Materials and Reports
National Conference of State Legislators: CRA Overview and Tracking

= =4 4

George Washington University: CRA Tracker

C. Other Congressional Controls Over Agencies

Although the Supreme Court struck down the legislative veto in INS v. Chadha and there

are limits on the rules that Congress can disapprove under the Congressional Review

Act, Congress has many other tools that it us:¢
to implement and administer statutes.

1. Detailed Legislation

First, since agencies are creatures of the legislature and only have authorities provided

to them by statute, Congress and state legislatures can exercise significant control over
agencies by addressing issues very specifically in statutes (and thus limiting the discretion

of agencies), l'imiting agenciesd authority
statut es, ' imiting agenciesd authority to
through rulemaking or adjudication, and including detailed procedures for agencies to
follow when exercising their discretion. While these approaches increase legislative
control over agencies, they sacrifice many of the benefits of broader delegation outlined

at the beginning of this chapter. In addition, it may be difficult for Congress or a state
legislature to reach consensus on issues to address them more specifically in legislation.

At the federal l evel, however, the Supreme C
doctrine (see Chapter 7) and increasing hostility towards administrative agencies is

providing impetus for more detailed Congressional legislation.

to
ad

Congress can also use legislative threats as a tool to influence agency actions. If
members of Congress oppose an agency rule, policy, or adjudicative decision, they might
threaten to amend the statute that authorizes the agency to take the action to rescind its

30


https://scholarship.law.wm.edu/cgi/viewcontent.cgi?article=2235&context=wmlr
https://scholarship.law.wm.edu/cgi/viewcontent.cgi?article=2235&context=wmlr
https://www.courtlistener.com/opinion/1234158/mead-v-arnell/
https://case-law.vlex.com/vid/opinion-of-the-justices-888553563
https://case-law.vlex.com/vid/opinion-of-the-justices-888553563
https://crsreports.congress.gov/product/pdf/IF/IF10023
https://crsreports.congress.gov/product/pdf/IF/IF10023
https://uscode.house.gov/view.xhtml?req=granuleid:USC-prelim-title5-section801&num=0&edition=prelim
https://www.gao.gov/legal/congressional-review-act
https://www.ncsl.org/state-federal/congressional-review-act-overview-and-tracking
https://regulatorystudies.columbian.gwu.edu/congressional-review-act

authority to take the action. More drastically, they may threaten to impose greater limits
on the agencyds authority or eliminate the ag

2. Appropriations

Congress and state legislatures also have significant control over agencies because

agencies rely on the legislature for funding to exist and administer their statutory
responsibilities. The statutes that create agencies and provide agencies with powers and
responsibilities may fAauthorizeo the expendit
they do not actually provide funds to the agencies to operate. At the federal level, and in

most states, the legislature must appropriate funds annually to enable agencies to

operate, so the legislature can exercise significant control over agency actions each year

through the appropriations process.!3

Congress and state legislatures can use this power to influence agency decision-making
by reducing funding (or threatening to reduce funding) for an agency when the agency is
taking actions which the legislators do not support. Similarly, they can reward agencies
or encourage them to move more aggressively in specific areas by increasing funding
when agencies are taking actions they support. More directly, though, legislatures can
impose restrictions on funding provided to agencies, providing that the funding cannot be
used for specific programs or to make specific decisions.* Although Congressional rules
of procedure technically forbid substantive limits or riders in appropriations bills, many are
included in those bills and enacted into law.

At the federal level, some agencies, such as the Federal Reserve and the Consumer
Financial Protection Bureau, do not rely on annual appropriations to operate.
Consequently, Congress has less power to influence their actions through the
appropriations process.

3. Oversight Hearings

Congress and state legislatures exercise oversight over agencies as another means of
control. Legislative committees with expertise in areas regulated by agencies are usually
assigned jurisdiction over legislation involving those agencies. Those committees
exercise oversight of the agencies in a variety of ways, the most formal of which are
oversight hearings .1 Committees may hold oversight hearings as a routine matter or

13 At the federal level, Congress has broad authority to determine how it will spend money.
See U.S. CONST., Art. |, 88 8,9.
14 There are limits to the effectiveness of this power, however. Appropriations decisions will

be made by members of the Appropriations Committee in Congress, while concerns about
agenci es 6-making dn admioisiering statutes will be raised by members of other
Committees that oversee those agencies. If, for instance, members of the House Energy and
Commerce Committee disapprove of a decision made by the Environmental Protection Agency
in administering the Clean Water Act, those members must communicate their disapproval to
members of the Appropriations Committee and convince the members of the Appropriations

Commi ttee that | imits on the agencybés funding are
15 For an empirical analysis of the effectiveness of oversight in influencing agency action,
see Brian D. Feinstein, Congress in the Administrative State, 95 Wash. U. L. Rev. 1187 (2018).
While the Constitution doesnét explicitly address
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they may hold hearings in response to an agency action

or a crisis in an area regulated by the agency. They may GOVERNMENT OPERATIONS
hold hearings to gather information from agencies (to SUBCOMMITIEE HEARING
assist them in determining whether additional legislative a\ The Holiday Rush: Is the
action is needed or to determine the amount or limitations BV R rvice Ready?
on appropriations) or to express their concerns or '
opinions regarding the way the agency administers a ™™
statute. The legislators could also use the hearing as a video of Oversight Hearing i Click
vehicle to remind an agency that the legislature has on the image to view
appropriations and other legislative powers that it could exercise if the agency pursued
an approach which the legislators did not support. A benefit of hearings as a tool to control
agency action is that they are less formal than legislation. They can also be used to shape
public opinion on issues of concern to the legislators.

In addition to holding hearings, committees can exercise oversight by requesting
information from agencies outside of the hearing process, conducting investigations into
agency activities, and expressing opinions and concerns to agencies directly or through
the press.®

Not surprisingly, legislative oversight may be less aggressive in legislative chambers that
are controlled by the same political party as the chief executive. In addition, it may be less
aggressive if legislators on the committee charged with oversight are captured by the
regulated community or are more concerned with other priorities, such as fundraising and
constituent servicing.t’

4. Appointment and Removal

In addition to the controls outlined above, Congress plays a role in the appointment and
removal of agency officials. Since agencies are created by statute, Congress or state
legislatures outline the way agency officials are appointed and removed. The Constitution
limits Congress regarding the extent to which it can control the appointment and removal
of officers, and that will be discussed in the next section of this chapter, which will focus
on controls exerted by the Executive Branch over agencies, including Executive Branch
control over appointment and removal of agency officials.

held that the Apower of Congress to conducH inves
See Watkins v. United States, 354 U.S. 178, 187 (1957). The Legislative Reorganization Act of

1946 requires all/l House and Senate standing c¢commi
of the execution [of laws] by the administrative agencies.0

16 See Manning & Stephenson, supra note 4, at 625.

7 See William N. Eskridge Jr., James J. Brudney, Josh Chafetz, Philip F. Frickey, &
Elizabeth Garrett, CASES AND MATERIALS ON LEGISLATION AND REGULATION:
STATUTES AND THE CREATION OF PUBLIC POLICY, 6™ ED. 953 (West Acad. Pub. 2020).
Committees may also decline to hold hearings even though they feel that hearings would be
useful if the chamber in which the committee is situated, as a whole, feels differently about the
agency and the committee fears that hearings could motivate the chamber to enact legislative
changes that the committee opposes. See Feinstein, supra note 15, at 1193-94.
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CALI SECTION QUIZ

Before moving on to the next section, why not try a short quiz on the material
you just read at www.cali.org/lesson/19748. It should take about 20 minutes
to complete.

V. Executive Branch Control Over Agencies

The Executive Branch wields many of the same types of controls over agencies as does
Congress. Both branches play a role in the appointment and removal of agency officials,
depending on the nature of the officials. In addition, the Executive Branch plays an
important role in the development of new legislation for agencies and the
appropriations process for agencies. The President can use those powers to influence
agencies to interpret and administer statutes in a manner consistent with the policies of
the President. For many agencies, the President can also control the positions that the
agencies take in litigation and whether the agencies pursue enforcement actions in
court. The President can communicate his or her policy preferences to agencies through
Executive Orders or more informally.

The degree of control that the President has over agencies varies depending on whether
the agencies are executive agencies orindependent agencies . Both types of agencies
are created by Congress through legislation, but independent agencies are created to be
subject to less control by the President.

Executive agencies are under the direct control of the President. Executive agencies
include cabinet agencies, like the Department of Commerce and Department of Health
and Human Services, but also some agencies that are not in the cabinet, like the
Environmental Protection Agency. In executive agencies, the head of the agency is
appointed by, and serves at the pleasure of, the President, and the agency has a single
leader (usually a secretary or administrator), rather than a collegial governing structure.
In many cases, Congress has created executive agencies within other executive
agencies. For instance, the Federal Aviation Administration (FAA) is part of the
Department of Transportation and the Internal Revenue Service (IRS) is part of the
Treasury Department.

Independent agencies usually have several decision-makers who work together to make
decisions, instead of a single secretary or administrator.'® Many of the independent

18 The Paperwork Reduction Act of 1980 lists the following independent agencies that were
in existence at the time: the Board of Governors of the Federal Reserve System, the Civil
Aeronautics Board, the Commodity Futures Trading Commission, the Consumer Product Safety
Commission, the Federal Communications Commission, the Federal Deposit Insurance
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agenci es ar e designated as Acommi ssionso or
Acommi ssioner so or boar dconmissidners os hoarduvmemtbersone o f
serving as the Chair. Commissioners or board members generally serve for a term of

years rather than at the pleasure of the Presi
c a u slendany independent agencies, the terms of commissioners are staggered to end

during different presidential administrations. In some cases, statutes require bipartisan

political representation on commissions or boards. Some examples of independent

agencies include the Nuclear Regulatory Commission (NRC), Securities and Exchange

Commission (SEC) and the Federal Communications Commission (FCC).

In many cases, similar rules apply to executive agencies and independent agencies. For
instance, both types of agencies are governed by the Administrative Procedure Act
(APA), which outlines the procedures agencies must use when making decisions, the
circumstances in which agency actions can be challenged in court, and the standards for
judicial review of agency decisions. Similarly, the analysis that courts will use to determine
whether an agency decision complies with due process will be the same regardless of
whether the agency is an executive agency or an independent agency. The biggest
differences between independent agencies and executive agencies relate to limits on the
Presidentds contr.ol over the agencies

A.  Appointment and Removal

One of the central powers that the President has over agencies is the power to appoint

and remove agency officials. Pur suant to the Constitution, t
appoint agency officers (but not necessarily inferior officers) is shared with the Senate,

and the President may or may not have the power to appoint inferior officers, depending

on the statute creating the agency officers.Si nce t he Constitution does
officers,0 t he Supreme Court has clsians,idiscusesedbetown.at t er

The President €& shall nomi nat e, and b
Senate, shall appoint ¢é oluftheCangress mal bylalw
vest the appointment of such inferior officers, as they think proper, in the President
alone, in the courts of law, or in the heads of departments. U.S. Const., Art. I, § 2.

While the Constitution explicitly addresses
of ficials, it i's silent r e g arThei Sugremé Baurt Pr es i

Corporation, the Federal Energy Regulatory Commission, the Federal Home Loan Bank Board,
the Federal Maritime Commission, the Federal Trade Commission, the Interstate Commerce
Commission, the Mine Enforcement Safety and Health Review Commission, the National Labor
Relations Board, the Nuclear Regulatory Commission, the Occupational Safety and Health
Review Commission, the Postal Rate Commission, and the Securities and Exchange
Commission. More recent independent agencies include the Consumer Financial Protection
Bureau, the Federal Retirement Thrift Investment Board and the Surface Transportation Board.
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addressed that guestion, as well as the que
Presidentds appointment and removal authoritdi

MYERS V. UNITED STATES
272 U.S. 52 (1926) Resources for the Case

MR. CHIEF JUSTICE TAFT delivered the opinion | oy oo (1o St

of the Court. Factual Background (From Quimbee)

. Video Summary (Prof. Stevenson i
This case presents the South Texas College of Law)

question whether, under | Story of the Case i Prof. J. Entin
the Constitution, the
President has the
exclusive power of removing executive officers of the United
States whom he has appointed by and with the advice and
consent of the Senate.

Myers * * * was, on July 21, 1917, appointed by the President,
by and with the advice and consent of the Senate, to be a
President/Chief Justice Tt POStmMaster of the first class at Portland, Oregon, for a term of
i Public Domain four years. On January 20, 1920, Myers' resignation was
demanded. He refused the demand. On February 2, 1920, he was removed from office
by order of the Postmaster General, acting by direction of the President. February 10th,
Myers sent a petition to the President and another to the Senate Committee on Post
Offices, asking to be heard if any charges were filed. He protested to the Department
against his removal, and continued to do so until the end of his term. He pursued no other
occupation, and drew compensation for no other service during the interval. On April 21,
1921, he brought this suit in the Court of Claims for his salary from the date of his removal
***In August, 1920, the President made a recess appointment of one Jones, who took
office September 19, 1920. * * *

By the [statute] under which Myers was appointed with the advice and consent of the
Senate as a first-class postmaster, it is provided that

"Postmasters of the first, second and third classes shall be appointed and may be
removed by the President by and with the advice and consent of the Senate and
shall hold their offices for four years unless sooner removed or suspended
according to law."

The Senate did not consent to the President's removal of Myers during his term. If this
statute, in its requirement that his term should be four years unless sooner removed by
the President by and with the consent of the Senate, is valid, the appellant * * * is entitled
to recover his unpaid salary for his full term * * * The Government maintains that the
requirement is invalid for the reason that, under Article Il of the Constitution the
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President's power of removal of executive officers appointed by him with the advice and
consent of the Senate is full and complete without consent of the Senate. If this view is
sound, the removal of Myers by the President without the Senate's consent was legal * *
* We are therefore confronted by the constitutional question, and cannot avoid it.

The relevant parts of Article Il of the Constitution are as follows:

"Section 1. The executive Power shall be vested in a President of the United States
of America."

"Section 2. The President * * * shall nominate, and by and with the advice and
consent of the Senat e, shall appoint
Congress may by law vest the appointment of such inferior officers, as they think
proper, in the President alone, in the Courts of law, or in the Heads of Departments.

* % %

"Section 4. The President, Vice President and all civil Officers of the United States
shall be removed from Office on Impeachment for, and Conviction of, Treason,
Bribery, or other High Crimes and Misdemeanors." * * *

The question where the power of removal of executive officers appointed by the President
by and with the advice and consent of the Senate was vested was presented early in the
first session of the First Congress. There is no express provision respecting removals in
the Constitution, except as Section 4 of Article Il, above quoted, provides for removal from
office by impeachment. * * *

The vesting of the executive power in the President was essentially a grant of the power
to execute the laws. But the President, alone and unaided, could not execute the laws.
He must execute them by the assistance of subordinates. This view has since been
repeatedly affirmed by this Court. As he is charged specifically to take care that they be
faithfully executed, the reasonable implication, even in the absence of express words,
was that, as part of his executive power, he should select those who were to act for him
under his direction in the execution of the laws. The further implication must be, in the
absence of any express limitation respecting removals, that, as his selection of
administrative officers is essential to the execution of the laws by him, so must be his
power of removing those for whom he cannot continue to be responsible. It was urged
that the natural meaning of the term "executive power" granted the President included the
appointment and removal of executive subordinates. If such appointments and removals
were not an exercise of the executive power, what were they? They certainly were not
the exercise of legislative or judicial power in government as usually understood. * * *

The power to prevent the removal of an officer who has served under the President is
different from the authority to consent to or reject his appointment. When a nomination is
made, it may be presumed that the Senate is, or may become, as well advised as to the
fitness of the nominee as the President, but, in the nature of things, the defects in ability
or intelligence or loyalty in the administration of the laws of one who has served as an
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officer under the President are facts as to which the President, or his trusted subordinates,
must be better informed than the Senate, and the power to remove him may, therefore,
be regarded as confined, for very sound and practical reasons, to the governmental
authority which has administrative control. The power of removal is incident to the power
of appointment, not to the power of advising and consenting to appointment, and when
the grant of the executive power is enforced by the express mandate to take care that the
laws be faithfully executed, it emphasizes the necessity for including within the executive
power as conferred the exclusive power of removal. * * *

It is reasonable to suppose also that, had it been intended to give to Congress power to
regulate or control removals in the manner suggested, it would have been included
among the specifically enumerated legislative powers in Article I, or in the specified
limitations on the executive power in Article 1l. The difference between the grant of
legislative power under Article | to Congress, which is limited to powers therein
enumerated, and the more general grant of the executive power to the President under
Article 11, is significant. * * *

Made responsible under the Constitution for the effective enforcement of the law, the
President needs as an indispensable aid to meet it the disciplinary influence upon those
who act under him of a reserve power of removal. * * * The degree of guidance in the
discharge of their duties that the President may exercise over executive officers varies
with the character of their service as prescribed in the law under which they act. The
highest and most important duties which his subordinates perform are those in which they
act for him. In such cases, they are exercising not their own, but his, discretion. This field
is a very large one. It is sometimes described as political. Each head of a department is
and must be the President's alter ego in the matters of that department where the
President is required by law to exercise authority. * * *

In all such cases, the discretion to be exercised is that of the President in determining the
national public interest and in directing the action to be taken by his executive
subordinates to protect it. In this field, his cabinet officers must do his will. He must place
in each member of his official family, and his chief executive subordinates, implicit faith.
The moment that he loses confidence in the intelligence, ability, judgment or loyalty of
anyone of them, he must have the power to remove him without delay. To require him to
file charges and submit them to the consideration of the Senate might make impossible
that unity and coordination in executive administration essential to effective action.

The duties of the heads of departments and bureaus in which the discretion of the
President is exercised and which we have described are the most important in the whole
field of executive action of the Government. There is nothing in the Constitution which
permits a distinction between the removal of the head of a department or a bureau, when
he discharges a political duty of the President or exercises his discretion, and the removal
of executive officers engaged in the discharge of their other normal duties. The imperative
reasons requiring an unrestricted power to remove the most important of his subordinates
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in their most important duties must, therefore, control the interpretation of the Constitution
as to all appointed by him. * * *

We come now to consider an argument advanced and strongly pressed on behalf of the
complainant, that this case concerns only the removal of a postmaster; that a postmaster
is an inferior officer; that such an office was not included within the legislative decision of
1789, which related only to superior officers to be appointed by the President by and with
the advice and consent of the Senate. * * *

The power to remove inferior executive officers, like that to remove superior executive
officers, is an incident of the power to appoint them, and is in its nature an executive
power. The authority of Congress given by the excepting clause to vest the appointment
of such inferior officers in the heads of departments carries with it authority incidentally to
invest the heads of departments with power to remove. It has been the practice of
Congress to do so and this Court has recognized that power. The Court also has
recognized * * * that Congress, in committing the appointment of such inferior officers to
the heads of departments, may prescribe incidental regulations controlling and restricting
the latter in the exercise of the power of removal. But the Court never has held, nor
reasonably could hold * * * that the excepting clause enables Congress to draw to itself,
or to either branch of it, the power to remove or the right to participate in the exercise of
that power. To do this would be to go beyond the words and implications of that clause
and to infringe the constitutional principle of the separation of governmental powers.

Assuming then the power of Congress to regulate removals as incidental to the exercise
of its constitutional power to vest appointments of inferior officers in the heads of
departments, certainly so long as Congress does not exercise that power, the power of
removal must remain where the Constitution places it, with the President, as part of the
executive power, in accordance with the legislative decision of 1789 which we have been
considering. * * *

Our conclusion on the merits * * * is that Article Il grants to the President the executive
power of the Government, i.e., the general administrative control of those executing the
laws, including the power of appointment and removal of executive officers -- a conclusion
confirmed by his obligation to take care that the laws be faithfully executed; that Article I
excludes the exercise of legislative power by Congress to provide for appointments and
removals, except only as granted therein to Congress in the matter of inferior offices; that
Congress is only given power to provide for appointments and removals of inferior officers
after it has vested, and on condition that it does vest, their appointment in other authority
than the President with the Senate's consent; that the provisions of the second section of
Article I, which blend action by the legislative branch, or by part of it, in the work of the
executive are limitations to be strictly construed, and not to be extended by implication;
that the President's power of removal is further established as an incident to his
specifically enumerated function of appointment by and with the advice of the Senate, but
that such incident does not, by implication, extend to removals the Senate's power of
checking appointments, and finally that to hold otherwise would make it impossible for the
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President, in case of political or other differences with the Senate or Congress, to take
care that the laws be faithfully executed. * * *

For the reasons given, we must therefore hold that the provision of the law of 1876, by
which the unrestricted power of removal of first-class postmasters is denied to the
President, is in violation of the Constitution, and invalid.

MR. JUSTICE HOLMES, dissenting.

* * * The arguments drawn from the executive power of the President, and from his duty
to appoint officers of the United States (when Congress does not vest the appointment
elsewhere), to take care that the laws be faithfully executed, and to commission all officers
of the United States, seem to me spider's webs inadequate to control the dominant facts.

We have to deal with an office that owes its existence to Congress, and that Congress
may abolish tomorrow. Its duration and the pay attached to it while it lasts depend on
Congress alone. Congress alone confers on the President the power to appoint to it, and
at any time may transfer the power to other hands. With such power over its own creation,
| have no more trouble in believing that Congress has power to prescribe a term of life for
it free from any interference than | have in accepting the undoubted power of Congress
to decree its end. | have equally little trouble in accepting its power to prolong the tenure
of an incumbent until Congress or the Senate shall have assented to his removal. The
duty of the President to see that the laws be executed is a duty that does not go beyond
the laws or require him to achieve more than Congress sees fit to leave within his power.

The separate opinion of MR. JUSTICE MCREYNOLDS.

* * * Nothing short of language clear beyond serious disputation should be held to clothe
the President with authority wholly beyond congressional control arbitrarily to dismiss
every officer whom he appoints except a few judges. There are no such words in the
Constitution, and the asserted inference conflicts with the heretofore accepted theory that
this government is one of carefully enumerated powers under an intelligible charter. * * *

If the phrase "executive power" infolds the one now claimed, many others heretofore
totally unsuspected may lie there awaiting future supposed necessity, and no human
intelligence can define the field of the President's permissible activities. * * *

The legislature is charged with the duty of making laws for orderly administration
obligatory upon all. * * * We have no such thing as three totally distinct and independent
departments; the others must look to the legislative for direction and support. “In
republican government, the legislative authority necessarily predominates.o* * *

Generally, the actual ouster of an officer is executive action; but to prescribe the
conditions under which this may be done is legislative. * * *

MR. JUSTICE BRANDEIS, dissenting.
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The contention that Congress is powerless to make consent of the Senate a condition of
removal by the President from an executive office rests mainly upon the clause in § 1 of
Article 11 which declares that "The executive Power hall be vested in a President.” The
argument is that appointment and removal of officials are executive prerogatives; that the
grant to the President of "the executive Power" confers upon him, as inherent in the office,
the power to exercise these two functions without restriction by Congress * * * The simple
answer to the argument is this: the ability to remove a subordinate executive officer, being
an essential of effective government, will, in the absence of express constitutional
provision to the contrary, be deemed to have been vested in some person or body. But it
is not a power inherent in a chief executive. The President's power of removal from
statutory civil inferior offices, like the power of appointment to them, comes immediately
from Congress. * * * [T]he Constitution has confessedly granted to Congress the
legislative power to create offices, and to prescribe the tenure thereof, and it has not in
terms denied to Congress the power to control removals. To prescribe the tenure involves
prescribing the conditions under which incumbency shall cease. * * *

To imply a grant to the President of the uncontrollable power of removal from statutory
inferior executive offices involves an unnecessary and indefensible limitation upon the
constitutional power of Congress to fix the tenure of inferior statutory offices. * * *

The separation of the powers of government did not make each branch completely
autonomous. It left each in some measure dependent upon the others, as it left to each
power to exercise, in some respects, functions in their nature executive, legislative and
judicial. Obviously the President cannot secure full execution of the laws, if Congress
denies to him adequate means of doing so. Full execution may be defeated because
Congress declines to create offices indispensable for that purpose. Or because
Congress, having created the office, declines to make the indispensable appropriation.
Or because Congress, having both created the office and made the appropriation,
prevents, by restrictions which it imposes, the appointment of officials who in quality and
character are indispensable to the efficient execution of the law. If, in any such way,
adequate means are denied to the President, the fault will lie with Congress. The
President performs his full constitutional duty if, with the means and instruments provided
by Congress and within the limitations prescribed by it, he uses his best endeavors to
secure the faithful execution of the laws enacted.

Checks and balances were established in order that this should be "a government of laws,
and not of men." * * * The doctrine of the separation of powers was adopted by the
convention of 1787 not to promote efficiency, but to preclude the exercise of arbitrary
power. The purpose was not to avoid friction but, by means of the inevitable friction
incident to the distribution of the governmental powers among three departments, to save
the people from autocracy. In order to prevent arbitrary executive action, the Constitution
provided in terms that presidential appointments be made with the consent of the Senate,
unless Congress should otherwise provide, and this clause was construed by Alexander
Hamilton in The Federalist, No. 77, as requiring like consent to removals.
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Questions and Comments

1. Statute: What procedure and criteria did the statute at issue in Myers establish for
appointment and removal of postmasters?

2. Constitutional appointment powers: What role does the Constitution assign to
the President for the appointment of officers? Does it assign Congress a role in the
appointment of officers?

3. Constitutional removal powers: Does the Constitution explicitly address the
power of the President or Congress to remove officers? If so, what does it provide?

4, Pr es i dremavad powers per the majority: Where did the majority find a
power in the President to remove officers, and how broad was that power? Is the majority
adopting a formalist or functionalist approach to separation of powers?

5. Co n g r eemaeval powers perthe majority: Did the majority find that Congress

could impose | imits on the Presidentds power
officers, or participate in the decision to remove officers, other than inferior officers? Why

or why not? The Supreme Court addressed the question of whether Congress could retain

authority to remove executive officers in 1986, in Bowsher v. Synar, 478 U.S. 714 (1986).

In that case, the Court reviewed provisions of the Balanced Budget and Emergency
Deficit Control Act -Rodman-H® 8 b i (1 dst Ac( @dGr & imant a
Comptroller-General to carry out various executive powers to administer the statute.

Since the Comptroller-General was authorized to be removed from office by Congress at

any time under a different statute, the Court held that the provisions in the Gramm-
Rudman-Hollings Act that delegated executive powers to the Comptroller-General

violated separation of powers, as Congress cannot retain the power to remove an officer

who exercises executive powers.

6. Definition dhefn&bhiscéetati on does Mgets def i n
Court did not provide a definition for the term. However, the Court has provided some

gui dance regarding the scopB#yerm.finBfckldyf. Vaes,r so i n
424 U.S. 1 (1976), for instance, the Court distinguished persons who gather information

and conduct investigations (who are NOT officers) from persons who perform
adjudicatory, legislative, or implementation functions (who MAY BE officers). More

recently, in 2018, in Lucia v. SEC, 138 S.Ct. 2044 (2018), the Supreme Court held that

an officer is an individual who holdsaficont i nui ng position establ.
exercises fisignificant authority pursuant to

7. Nature of of fDidteermajerity dravw ang distinction regarding the
nature and scope of the Presidentds appoint me
on whether the officer made political decisions? Based on whether the officer exercised

legislative or adjudicative functions?

8. Inferior officers: The majority drew a distinction be
of ficersodo because the Constitution authorizes

41


https://supreme.justia.com/cases/federal/us/478/714/
https://supreme.justia.com/cases/federal/us/424/1/
https://supreme.justia.com/cases/federal/us/585/17-130/

of ficerso in the President alone, .tAesaminGgour t s
that Congress delegates to the President the power to appoint an inferior officer, did the

majority conclude that the President has authority to remove inferior officers? If so, why?

Did the majority conclude that Congress <can
inferior officers? Did the majority conclude that Congress can be involved in the decision

to remove inferior officers? Note that the statute in this case vested the appointment of
postmasters in the President with the advice and consent of the Senate. Is that important?

9. Definition of 0nlinMyessrthe majoritg didfnot arteculaded test for
determining whether an officer is an Ainferio
whether the postmaster was an inferior officer. The majority held that Congress could only
limit the Presidentds power to remove inferi ol

power over those officers in the President alone, the Courts of law, or the Heads of
Departments, and the statute at issue in the case vested the appointment power in the

President with the advice and consent of the Senate. Some courts have determined

whet her an officer i's an Ainferior of ficero
appointment authority. In 1988, however, in Morrison v. Olson, 487 U.S. 654 (1988), the

Supreme Court identified several factors that it deemed relevant in determining whether

an officer was ,0ani niciwhgtderrthegoersondlf) is sulgjeetrto removal

by a higher officer; (2) has narrow jurisdiction; or (3) has a limited tenure. Several years

later, in Edmonds v. United States, 520 U.S. 651 (1997), Justice Scalia wrote that

Morrison did not purport to set forth a definitive test for determining whether an officer is

an Ainferior officero and he suggested that a
Awhose work is directed and supervianedbyat som
Presidential nomination with the advice and consent of the Senate.o

The Court has also addressed the question of \
as opposed t ooffi@emd Sde, engf €utia @.r Securities and Exchange
Commission, 138 S. Ct. 2044 (2018) (hol ding trhaatheAL]J
than Aemplbbhgecaesse they exercise fisignificant
the United States, and that they must be appointed consistent with the Appointments

Clause of the Constitution); Freytag v. Commissioner, 501 U.S. 868 (1991) (finding that
special trial judges in the Tax Court are #dAin
authorityo).

10. Dissenting Justices: The majority opinion in Myers was written by Chief Justice
Taft. As a former President of the United States, it is not surprising that his opinion
stresses the importance of a strong and unified Executive Branch. Justices Holmes,
McReynolds, and Brandeis did not read the Constitution to provide the Executive Branch
with such expansive authority. Why does each dissent? Would you characterize their
opinions as functionalist or formalist?

42


https://supreme.justia.com/cases/federal/us/487/654/
https://supreme.justia.com/cases/federal/us/520/651/
https://supreme.justia.com/cases/federal/us/585/17-130/
https://supreme.justia.com/cases/federal/us/585/17-130/
https://supreme.justia.com/cases/federal/us/501/868/

VIDEO LECTURE

Click here for a video lecture on Myers v. United
States by Professor Stephen Johnson.

Myers involved Congressional limits on an officer within the Executive Branch and the
broad holding in the case has been generally limited to officers in executive agencies,
rather than independent agencies. The Supreme Court addressed the issue of
Congressional control over the removal of officers in independent agencies a few years
after Myers,inHu mp hr ey 6s Execut p205WS.602 19B5).ed St at

HUMPHREY®S EXECUTOR Resources for the Case

STATES Unedited Opinion (From Justia)
Oyez Resources
295 U.S. 602 (1935) Factual Background (From Quimbee)

. Video Summary (Prof. Stevenson i
MISTER JUSTICE SUTHERLAND delivered South Texas College of Law)

the opinion of the Court. Story of the FTC i Prof. E.P. Herring

Plaintiff brought suit in the Court of Claims
against the United States to recover a sum of
money alleged to be due the deceased for salary as a Federal Trade Commissioner from
October 8, 1933, when the President undertook to remove him from office, to the time of
his death on February 14, 1934, * * *

William E. Humphrey, * * * on December 10, 1931, was nominated by President Hoover
to succeed himself as a member of the Federal Trade Commission, and was confirmed
by the United States Senate. He was duly commissioned for a term of seven years
expiring September 25, 1938; and, after taking the required oath of office, entered upon
his duties. On July 25, 1933, President Roosevelt addressed a letter to the commissioner
asking for his resignation, on the ground "that the aims and purposes of the Administration
with respect to the work of the Commission can be carried out most effectively with
personnel of my own selection,” but disclaiming any reflection upon the commissioner
personally or upon his services. * *

After some further correspondence upon the subject, the President, on August 31, 1933,
wrote the commissioner expressing the hope that the resignation would be forthcoming,
and saying:

"You will, I know, realize that | do not feel that your mind and my mind go along
together on either the policies or the administering of the Federal Trade
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Commission, and, frankly, | think it is best for the people of this country that | should
have a full confidence."

The commissioner declined to resign, and on October 7, 1933, the President wrote him:

"Effective as of this date, you are hereby removed from the office of Commissioner
of the Federal Trade Commission."

Humphrey never acquiesced in this action, but continued thereafter to insist that he was
stil a member of the commission, entitled to perform its duties and receive the
compensation provided by law at the rate of $10,000 per annum. * * *

The Federal Trade Commission Act, creates a commission of five members to be
appointed by the President by and with the advice and consent of the Senate, and § 1
provides:

"Not more than three of the commissioners shall be members of the same political
party. * * * [Commissioners] shall be appointed for terms of seven years. * * * Any
commissioner may be removed by the President for inefficiency, neglect of duty,
or malfeasance in office. . . ." * **

The question first to be considered is whether, by the provisions of § 1 of the Federal
Trade Commission Act, already quoted, the President's power is limited to removal for
the specific causes enumerated therein. * * * The statute fixes a term of office, in
accordance with many precedents. The first commissioners appointed are to continue in
office for terms of three, four, five, six, and seven years, respectively, and their successors
are to be appointed for terms of seven years -- any commissioner being subject to removal
by the President for inefficiency, neglect of duty, or malfeasance in office. The words of
the act are definite and unambiguous. * * *

But if the intention of that no removal should be made during the specified term except
for one or more of the enumerated causes were not clear upon the face of the statute, as
we think it is, it would be made clear by a consideration of the character of the commission
and the legislative history which accompanied and preceded the passage of the act. The
commission is to be nonpartisan, and it must, from the very nature of its duties, act with
entire impartiality. It is charged with the enforcement of no policy except the policy of the
law. Its duties are neither political nor executive, but predominantly quasi-judicial
and quasi-legislative. Like the Interstate Commerce Commission, its members are called
upon to exercise the trained judgment of a body of experts "appointed by law and
informed by experience.0The legislative reports in both houses of Congress clearly reflect
the view that a fixed term was necessary to the effective and fair administration of the
law, * * *

[The report of the Senate Committee on Interstate Commerce declared] that one
advantage which the Commission possessed * * * lay in the fact of its independence, and
that it was essential that the commission should not be open to the suspicion of partisan
direction. * * *
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The debates in both houses demonstrate that the prevailing view was that the commission
was not to be "subject to anybody in the government, but . . . only to the people of the
United States"; free from "political domination or control” or the "probability or possibility
of such a thing"; to be "separate and apart from any existing department of the
government -- not subject to the orders of the President." * * *

Thus, the language of the act, the legislative reports, and the general purposes of the
legislation as reflected by the debates all combine to demonstrate the Congressional
intent to create a body of experts who shall gain experience by length of service -- a body
which shall be independent of executive authority except in its selection, and free to
exercise its judgment without the leave or hindrance of any other official or any
department of the government. To the accomplishment of these purposes it is clear that
Congress was of opinion that length and certainty of tenure would vitally contribute. And
to hold that, nevertheless, the members of the commission continue in office at the mere
will of the President might be to thwart, in large measure, the very ends which Congress
sought to realize by definitely fixing the term of office.

We conclude that the intent of the act is to limit the executive power of removal to the
causes enumerated, the existence of none of which is claimed here, and we pass to the
second question. * * *

To support its contention that the removal provision of 8 1, as we have just construed it,
is an unconstitutional interference with the executive power of the President, the
government's chief reliance is Myers v. United States. That case has been so recently
decided, and the prevailing and dissenting opinions so fully review the general subject of
the power of executive removal, that further discussion would add little of value to the
wealth of material there collected. * * * [T]he narrow point actually decided was only that
the President had power to remove a postmaster of the first class without the advice and
consent of the Senate as required by act of Congress. In the course of the opinion of the
court, expressions occur which tend to sustain the government's contention, but these
are beyond the point involved, and, therefore do not come within the rule of stare
decisis. Insofar as they are out of harmony with the views here set forth, these
expressions are disapproved. * * *

The office of a postmaster is so essentially unlike the office now involved that the decision
in the Myers case cannot be accepted as controlling our decision here. A postmaster is
an executive officer restricted to the performance of executive functions. He is charged
with no duty at all related to either the legislative or judicial power. The actual decision in
the Myers case finds support in the theory that such an officer is merely one of the units
in the executive department, and, hence, inherently subject to the exclusive and illimitable
power of removal by the Chief Executive, whose subordinate and aid he is. Putting aside
dicta, which may be followed if sufficiently persuasive but which are not controlling, the
necessary reach of the decision goes far enough to include all purely executive officers.
It goes no farther; much less does it include an officer who occupies no place in the
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executive department, and who exercises no part of the executive power vested by the
Constitution in the President.

The Federal Trade Commission is an administrative body created by Congress to carry
into effect legislative policies embodied in the statute in accordance with the legislative
standard therein prescribed, and to perform other specified duties as a legislative or as a
judicial aid. Such a body cannot in any proper sense be characterized as an arm or an
eye of the executive. Its duties are performed without executive leave, and, in the
contemplation of the statute, must be free from executive control. In administering the
provisions of the statute in respect of "unfair methods of competition” -- that is to say, in
filling in and administering the details embodied by that general standard -- the
commission acts in part quasi-legislatively and in part quasi-judicially. In making
investigations and reports thereon for the information of Congress under 6, in aid of the
legislative power, it acts as a legislative agency. Under 8 7, which authorizes the
commission to act as a master in chancery under rules prescribed by the court, it acts as
an agency of the judiciary. To the extent that it exercises any executive function -- as
distinguished from executive power in the constitutional sense -- it does so in the
discharge and effectuation of its quasi-legislative or quasi-judicial powers, or as an
agency of the legislative or judicial departments of the government.

If Congress is without authority to prescribe causes for removal of members of the trade
commission and limit executive power of removal accordingly, that power at once
becomes practically all-inclusive in respect of civil officers with the exception of the
judiciary provided for by the Constitution. The Solicitor General, at the bar, apparently
recognizing this to be true, with commendable candor, agreed that his view in respect of
the removability of members of the Federal Trade Commission necessitated a like view
in respect of the Interstate Commerce Commission and the Court of Claims. We are thus
confronted with the serious question whether not only the members of these quasi-
legislative and quasi-judicial bodies, but the judges of the legislative Court of Claims,
exercising judicial power, continue in office only at the pleasure of the President.

We think it plain under the Constitution that illimitable power of removal is not possessed
by the President in respect of officers of the character of those just named. The authority
of Congress, in creating quasi-legislative or quasi-judicial agencies, to require them to act
in discharge of their duties independently of executive control cannot well be doubted,
and that authority includes, as an appropriate incident, power to fix the period during
which they shall continue in office, and to forbid their removal except for cause in the
meantime. For it is quite evident that one who holds his office only during the pleasure of
another cannot be depended upon to maintain an attitude of independence against the
latter's will.

The fundamental necessity of maintaining each of the three general departments of
government entirely free from the control or coercive influence, direct or indirect, of either
of the others has often been stressed, and is hardly open to serious question. So much
is implied in the very fact of the separation of the powers of these departments by the
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Constitution, and in the rule which recognizes their essential coequality. The sound
application of a principle that makes one master in his own house precludes him from
imposing his control in the house of another who is master there. * * *

The power of removal here claimed for the President falls within this principle, since its
coercive influence threatens the independence of a commission which is not only wholly
disconnected from the executive department, but which, as already fully appears, was
created by Congress as a means of carrying into operation legislative and judicial powers,
and as an agency of the legislative and judicial departments. * * *

The result of what we now have said is this: whether the power of the President to remove
an officer shall prevail over the authority of Congress to condition the power by fixing a
definite term and precluding a removal except for cause will depend upon the character
of the office; the Myers decision, affirming the power of the President alone to make the
removal, is confined to purely executive officers, and, as to officers of the kind here under
consideration, we hold that no removal can be made during the prescribed term for which
the officer is appointed except for one or more of the causes named in the applicable
statute. To the extent that, between the decision in the Myers case, which sustains the
unrestrictable power of the President to remove purely executive officers, and our present
decision that such power does not extend to an office such as that here involved, there
shall remain a field of doubt, we leave such cases as may fall within it for future
consideration and determination as they may arise.

Questions and Comments

1. Statute: What procedure and criteria did the statute at issue in Hu mp hr
Executor establish for appointment and removal of Commissioners? Did the statute
provide any role for Congress in the removal decision, as in Myers?

2. Grounds for removal: The Court focuses first on whether the President has
authority under the statute to remove a Commissioner for reasons other than those listed
in Section 1. What does the Court conclude and why?

3. Myers: If the Court had applied the ruling in Myers, presuming that the
Commissioner was not an inferior officer, would it be appropriate for Congress to impose

(@)
(2]

ey

conditions on the President 6s?Whpdidehe Caurbfind e mo v e

that Myers was not an appropriate precedent to rely upon in this case? What did the Court
say the Myers Court held?

4. Broad reading and narrow reading: AfterHu mp hr ey 6 s wak deeided, it
was not c¢clear how broadly t he.IS€thaiGourtthslding
t hat Congress can | imit the Presidentos
are in an independent agency (broad formalist reading of the decision), because they are
authorized to make particular types of decisions (narrower functionalist reading of the
decision), or because they are in an independent agency and are authorized to make
particular types of decisions?
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5. Rationale: Why does the Court conclude that Cong
power to remove the Commissioners of the Federal Trade Commission?

Most commentators and courts interpreted Hu mp hr ey 6 s toEirdeateu thad r
Congress could Iimit the Presidentdés power to
President to removal for cause) as long as the officer was in an independent agency

and was authorized to exercise quasi-legislative or quasi -judicial powers . In fact, in

Weiner v. United States, 357 U.S. 349 (1958), the Supreme Court held that the President

could only remove the Commissioner of the War Claims Commission, an independent

agency official who exercised quasi-judicial powers, for cause even though the statute
creating the Commission did not incl®de a | im

VIDEO LECTURE

Click here foravideo lectureon Humphr ey 6 s WEX
United States by Professor Stephen Johnson.

In 1988, in Morrison v. Olson, 487 U.S. 654 (1988), the Supreme Court turned its focus

back to Congressional l i mi t s executitelofécer® rtbesi dent
guestion it originally addressed in Myers. The officer in Morrison, however, was an
Ainferiorraffhecet han % InMoriisong thep Golrt reviewed thee r .
constitutionality of the independent counsel provisions of the Ethics in Government Act.?!

The statute authorized the Attorney General
specific circumstances and granted the independent counsel the full investigative and
prosecutorial powers of the Justice Department.?? The statute limited the Attorney

General 6s authority to remove an independent ¢
there was fAgood cause, physical di sability, m
substantially impair[ed] the performanceofsuch i ndependent counsel 's

In reviewing the constitutionality of the limits, the Court suggested that the question of

whet her Congress can | imit the Presidentods po
solely on whether the officer is an executive officer or on the nature of functions carried

out by the officer, but on Awhether the remov
i mpede the President's abil i t% The Courpimdicdtedr m hi s
19 The statute did not include any provision that addressed the removal of Commissioners.

20 487 U.S. at 671.

2 28 U.S.C. 88 49, 591 et seq.
22 487 U.S. at 661-62.

23 Id. at 663.

24 Id. at 691.
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that because the independent counsel had Al in
policymaking or significant administrative au
need to control the exercise of tpthefunctigningp sec ut ¢
of the Executive Branch as to require as a matter of constitutional law that the counsel be
terminabl e at wi?The Cowtfuttherevrote tha the gdod catise removal
provision did not Ai mpermissibly burden the P
independent counsel, as an executive official, in the exercise of his or her duties under

the 28act. o

While the Court upheld the I imits on the Presi
officers and inferior executive officersinHu mp hr ey 6 s E x eand Moaison,th&Ve i ner ,
Cour't rejected Congressional ' i mits on the F

officers in two cases decided after Morrison.

First, in Free Enterprise Fund v. Public Company Accounting Oversight Board, 561 U.S.

477 (2010), the Court reviewed the constitutionality of removal limits in the Sarbanes-

Oxley Act of 2002. In that statute, Congress created a Public Company Oversight Board

to regulate the accounting industry, and the Board exercised broad executive powers.?’

The statute authorized the Securities and Exchange Commission (SEC) to oversee
members of the Board and to r ehRusumnttobteem Aonl )
statutory limits, members of the SEC can be removed by the President only for

Ai nefficiency, negl ect o f? Qbosequently,dhe Sambaned- e as anc
Oxl ey Act created a situation where Congress h
principal officers who were in turn limited in removing inferior officers who were exercising

broad executive powers.

Al t hough the Court previously separately

uphe
power to remove principal officers in Hu mphr ey 6 s) Exmedcd uumphel d fAgood
of f

' imits on the power of principal exHWarisdn), ve

the Free Enterprise Court held that the multilevel protection from removal established by

the Sarbanes-Ox | ey Act was fAcontrary to Article I16s
Presi®&he. Cour't held that the fAPresident can
faithfully executedbé if he cannot oversee the

€ [T] he President <cannot remove an officer wl
cause protection, even if the President determines that the officer is neglecting his duties
or discharging them improperly. That judgment is instead committed to another officer,

2 Id. at 691-92.

26 Id. at 692.

2 561 U.S. at 484-85.
28 Id. at 486.

2 Id. at 487.

30 Id. at 484.
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who may or may not agree with the Presidentds
cannot remove simply because3the officer disa

Ten years after the Court decided Free Enterprise, in Selia Law LLC v. Consumer
Financial Protection Bureau, 140 S.Ct. 2183 (2020), the Court reviewed the

constitutionality of Congressional l i mits on
of the Consumer Financial Protection Bureau ((
tasked with ensuring that consumer debt products are safe and transparent.0As the Court

not ed, the Director dwield[ed] vast rul emakir

over a significant p o3 Howeaver, the dtatute breating theSCFPB2 ¢ 0 n 0 m)
provided that the President could only remove
mal feastance. 0

While the Humphr ey 6s CRyxetuthed d t hat Congress coul c
power to remove Commissioners of the FTC because it was an independent agency and

the Commissioners were exercising quasi-judicial and quasi-legislative authority, the
CourtdidnotrelyonHumphr ey bé6st &€xephiolod the | imits on th
to remove the CFPB Director (even though the CFPB was an independent agency

exercising legislative and adjudicative authority). Instead, the Court instructed that the

President has broad power to remove agency officers because Article Il vests executive

power in the President and charges the Presidsg¢
execu EdeoCourt explained that it had #Arecog
President ds wunr es ta iHatmgd r ree e \ardtiMasanyteadrthe

case at bar was distinguishable from both.3>

Significantly, the Court characterized Hu mp hr e y 0 s ask xasecwhéereitrheld that
ACongress could create expert agencies | ed by
the President o n% The $eliarCougt ceasdnedctizatise €FRB was not

an expert agency led by a group of principal officers, but led by a single Director, so the

case was not controlled by Hu mp hr ey 6 s. Sikce the aage ovas not controlled by

Humphr ey 0 s, thE €ourt sudggested that it could only uphold the Congressional

l'imits on the Presidentés authority in the ¢
Presidentds broad removal aut.MerSeliaGourtwotei ch it

AWe are now askHaedaphopeyyrkks and dMerdgsan] o a new
configuration: an independent agency that wields significant executive power and
is run by a single individual who cannot be removed by the President unless certain
statutory criteria are met. We decline to take that step. While we need not and do

not revisit our prior decisions allowing
31 Id.
82 140 S.Ct. at 2191.
33 Id. at 2193.
34 Id. at 2197.
35 Id. at 2192.
36 Id.
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power, there are compelling reasons not to extend those precedents to the novel
context of an independent agency led by a single Director. Such an agency lacks
a foundation in historical practice and clashes with constitutional structure by
concentrating power in a unilatera¥ actor

In summary, when the President has broad authority to remove officers in agencies, that
is a significant means of controlling the agencies, even if the President does not exercise
that authority to remove the officers. There are, however, in some cases, political costs
for the President associated with removing agency officers, which may prevent the
President from pursuing what is, ultimately, a draconian option.

Problem 1 -2
A.

Assume that Congress recently enacted the Department of Environmental Protection
Act, which includes the following provisions:

Section 1 . Establishment of the Environmental Protection Agency as an Executive
Department

The Environmental Protection Agency is hereby redesignated as the Department of
Environmental Protection and shall be an executive department in the executive branch
of the Government. The Department shall be administered under the supervision and
direction of a Secretary of the Environment.

Section 2. Appointment and Removal

The President may appoint a Secretary of the Department with the advice and consent of
the Senate, and the President may remove the Secretary for good cause.

Is the statute constitutional? Why or why not?
B.

Assume that Congress recently enacted The Federal Health Care Cost Control Act
described in Problem 1-1, creating the Federal Health Care Costs Commission (Section
1) and providing the Commission with the authority, by rule or order, to set maximum
prices for healthcare products and services that are generally fair and equitable (Section
2).

In addition, assume that the statute includes Section 3, which provides, il n c a
extreme hardship, the Commission may waive the maximum price limitations for an
individual provider.do Fi nal | y, Section 4 provides

Commissioners of the FHCCC with the advice and consent of the Senate, and the
President may remove a Commissioner only for good cause.0 Is this statute
constitutional? Why or why not?

Would your answer be different i f the r
President, with the advice and consent of the Senate, may remove a Commissioner only
for good causeo0?




B. Control Over Appropriations, Legislative Changes, and
Litigation

The President has many tools to control agen
statutes other than the appointment and removal powers. For instance, while Congress

is a primary player in the appropriations process , the President also plays an important

role in initiating the process. The Budget and Accounting Act of 1921 established the

framework for the development, by the President, of a consolidated federal budget

proposal that must be submitted to Congress each year. The Office of Management and

Budget (OMB) in the White House coordinates the development of the budget proposal.®

Executive agencies submit annual budget proposals to OMB, which reviews the

proposals and determines the level of funding and funding priorities for each agency to

be included in the Pr &3he®resdéendis regoiteditg submitpr op o s a
proposal to Congress no later than the first Monday of February each year.*° However,

the proposal is not binding on Congress and merely provides recommendations from the

Executive Branch.*! Congress ultimately enacts annual appropriations legislation, which

is sent to the President for signature.*? After the appropriations legislation is enacted,

OMB plays a continuing role in the expenditure of the appropriated funds, as agencies

must submit apportionment requests to OMB to obtain the funds, or a portion of the funds

that OMB determines should be apportioned to the agencies.*® Thus, for agencies that

do not i mplement the Presidentodés policies or
budget cuts at the beginning of the budgeting process and can withhold funds after

Congress enacts appropriations legislation. The power of the purse, therefore, is an

38 See White House, Office of Management and Budget, accessible at:
https://www.whitehouse.gov/omb/ (last visited March 13, 2023).
39 See Congressional Research Service, The Executive Budget Process: An Overview,

Report  for Congress, R42633, 2-3 July 27, 2012), accessible at:
https://crsreports.congress.gov/product/pdf/R/R42633 (last visited March 13, 2023).

40 See 31 U.S.C. 81105.Pr esi dent Bidends Budget proposal f
found at: https://www.whitehouse.gov/wp-content/uploads/2023/03/budget fy2024.pdf

4 See The Executive Budget Process, supra note 39, Summary.

42 For a brief overview of the Federal Budgeting and Appropriations Process, see National
Science Foundation, The Federal Budgeting and Appropriations Process (Accessible), available
at: https://www.nsf.gov/about/congress/federal budgeting accessible.jsp (last visited March 13,
2023). The President does not have the authority to veto individual items in appropriations
legislation, so the President must sign the legislation or veto the entire legislation. Although
Congress attempted, in the Line Item Veto Act of 1996, to provide the President with the ability to
veto individual items in a budget, the Supreme Court struck down the legislation as
unconstitutional. See Clinton v. City of New York, 524 U.S. 417 (1998). While the Supreme Court
struck down the line item veto at the federal level, governors in several States have the authority
to veto individual budget items.

43 See The Executive Budget Process, supra note 39, at 6-7.
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i mportant t ool t hat the President can wuse t
administration of statutes.*

The President, through OMB, also exerts control over the legislative agenda of

executive agencies . Proposals to amend statutes to provide agencies with more power,

eliminate programs or responsibilities, or clarify the jurisdiction of agencies or the

meaning of provisions in statutes must be reviewed by OMB and presented to Congress

through that office. Although agencies provide advice to members of Congress in the

drafting of legislation, as discussed more fully in the next chapter of this book, the

President has established procedures to supervise and coordinate their legislative

activities. OMB Circular A-19 requires agencies to (1) submit their annual legislative
program to OMB for coordination and cl earance
includes proposals for or endorsements of proposed legislation) to OMB for preclearance;

and (3) s utbsmdi tonirempoposed | egi sl at.ifidRkeeptoot O©MB
include fAnany written expression of official v
for (1) transmittal to any committee, member, officer or employee of Congress, or staff of

any committee or member, or (2) presentation as testimony before a congressional

c o mmi t*tCensequently, agencies will have a difficult time pursuing legislation that

does not align witHh the Presidentos views.

The President can also influence the positions that executive agencies take in litigation

and the manner and extent to which they enforce statutes in court. While several
independent agencies can represent themselves in court*’, most executive agencies

must rely on the Department of Justice to bring actions and defend actions on their behalf

in court.*® If a President decides that agencies should not enforce particular statutes or

provisions of statutes in court or should not interpret statutes in a particular manner when
agencies are defending their actionsgasthe court
Attorney General follows the directives of the President. Although there has been little
empirical investigation of the topic, many sc
executive agenciesod |itigation positions and
administration of statutes.*®

44 See Eloise Pasachoff, The President 6s Budget as a,12»Hurce o
Yale L. J. 2182 (2016).

45 See OMB Circular A-19, §5e.

46 See Meena Bose & Andrew Rudalevige, EXECUTIVE POLICYMAKING:THE ROLE OF

OMB IN THE PRESIDENCY (Brookings Inst. Press 2020), accessible at:
https://www.jstor.org/stable/10.7864/j.ctvkirvm6 (last visited March 13, 2023).

47 See C. Joseph Ross Daval, Litigating Authority for the FDA, 100 Wash. U. L. Rev. 175,

178 (2022).
48 See 28 U.S.C. 8§ 516, 519; 5 U.S.C. §3106.
49 See, e.g., Daval, supra note 46, at 180; Michael Herz & Neal Devins, The Consequences

of DOJ Contr ol of Liti g,82Admim L. Rev. 1345,436@(R060B.6 Pr ogr am
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C. Executive Orders

The President can convey their views on policies and the interpretation and administration
of statutes to agencies in many ways, both informal and formal. One of the more visible
ways that the President conveys their views to agencies is through Executive Orders.
Executive Orders are directives from the President to agencies, indicating the manner in
which agencies should exercise the discretion delegated to them in interpreting and
administering statutes.>° There are few procedural requirements for issuing or repealing
Executive Orders, other than publication in the Federal Register.5!

President George Washington issued the first Executive Order in 1789 and every

President since has issued Executive Orders.>? While the Constitution does not explicitly
address Executive Orders, the Presidentds pow
the Article 11 executive authority and the po
executed.>3

Presidents have issued Executive Orders that address issues that range from the
mundane, such as the creation of advisory boards within agencies, to very controversial
issues, including the creation of internment camps during World War Il, the suspension
of habeas corpus during the Civil War, and the integration of the armed forces in the
middle of the twentieth century>*Ther e are, however, important |
authority when issuing Executive Orders. First, the President cannot make law by issuing
an Executive Order.>® The President can merely direct agencies, where they have
discretion to interpret statutes, to exercise that discretion in a manner consistent with the
Presidentds policy preferences. The orders ol

50 See Congressional Research Service, Executive Orders: Issuance, Modification,

and Revocation, Report for Congress, RS20846, 1 (Apr. 16, 2014), accessible at:
https://sgp.fas.org/crs/misc/RS20846.pdf (last accessed March 13, 2023). While many Executive
Orders are directed to some independent agencies as well as Executive agencies, the President
has fewer controls over independent agencies, as noted above.

51 Id. at 2. Saturday Night Live, the television sketch comedy show, produced an amusing
parody of the difference between laws and Executive Orders, which is available at:
https://www.youtube.com/watch?v=JUDSeb2zHQO (last visited March 13, 2023).

52 See, Executive Orders: Issuance, Modification, and Revocation, supra note 50, at 2. The
American Presidency Project has compiled a list of the number of Executive Orders issued by
each President. See American Presidency Project, Executive Orders, accessible at:
https://www.presidency.ucsb.edu/statistics/data/executive-orders (last visited March 13, 2023).
While most Presidents issue a few dozen orders each year, President Franklin D. Roosevelt
issued more than 300 per year. Id. Executive Orders issued since 1994 are searchable on the
Feder al Regi st aseedFederal eRbgisierg dxecutive Orders, accessible at:
https://www.federalregister.gov/presidential-documents/executive-orders (last visited March 13,
2023).

53 See, Executive Orders: Issuance, Modification, and Revocation, supra note 50, at 2. The
Presidentds authority mily also derive from statut
54 Id. at 2-3.

55 Id. at 1. See also Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579 (1952).
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Second, Executive Orders do not directly create any rights or duties for private parties
and are generally not subject to direct judicial challenge by private parties.>® However,
agenci es 0 implenent Bxecutive Qrders are frequently reviewable.

For decades, Presidents have used Executive Orders to centralize review of the
regulations adopted by executive agencies and to shape the way agencies consider the

costs of the regulations. The centralized review process was initially implemented by

President Reagan in 1980, through Executive Order 122915/, but President Clinton

replaced that order with Executive Order 12866, which still governs regulatory
development by executive agencies .%8 Executive Order 12866 assigns OMB a
gatekeeping role in the development of agency regulations. The order establishes a

series of principles that apply to all agency regulation, encouraging agencies to explore
alternatives to regulation, base regulatory decisions on scientific, technical, and economic

data, involve state, local and tribal officials, and the public in development of regulations,

avoid duplicative regulation, consider the costs and benefits of regulation, and write
regulations in plain language.®® Mor e i mportantl vy, t hough, for
act i the order requires agencies to prepare an assessment of the costs and

benefits of the regulation and to submit the assessment to OMB when OMB reviews the
agencyds rule before it is p%Bursuasthoghd ordes, a pr o

56 Today, mo st Executive Orders today inThisude th
order is not intended to, and does not, create any right or benefit, substantive or procedural,

enforceable at law or in equity by any party against the United States, its departments, agencies,

or entities, its officers, employees, or agents, or any other person.0 See, e.g. Executive Order

14008, Executive Order on Tackling the Climate Crisis at Home and Abroad, 8301(c) (Jan. 27,

2021), accessible at: https://www.whitehouse.gov/briefing-room/presidential-
actions/2021/01/27/executive-order-on-tackling-the-climate-crisis-at-home-and-abroad/ (last

visited March 13, 2023).

57 Less formal white House review of agency regulations began shortly after public interest

agencies, like the EPA, were created in the 1970s. See Jim Tozzi, Ol RA6S For mati ve Yea
The Historical Record of Centralized R63Adninatory R
L. Rev. 37 (2011).

58 The Executive Order exempts independent agencies from much of its coverage. See

Executive Order 12866, Regulatory Planning and Review, 83(b) (Sept. 30, 1993) (defining
fagencyo for pur poses of t hazcessiblE x eat:ut i ve
https://www.archives.gov/files/federal-reqgister/executive-orders/pdf/12866.pdf (last visited March

13, 2023).

59 Id. 81(b).
60 The order defines a fAsignificant regul atory act
result in a rule that may A(1) Have an anaorual ef f

adversely affect in a material way the economy, a sector of the economy, productivity,

competition, jobs, the environment, public health or safety, or State, local, or tribal governments

or communities; (2) (2) Create a serious inconsistency or otherwise interfere with an action taken

or planned by another agency; (3) Materially alter the budgetary impact of entitlements, grants,

user fees, or loan programs or the rights and obligations of recipients thereof; or (4) Raise novel

legal or policy issues arising out of legal mandates,thePr esi dent 6s priorities, o
forth in this Executive order. . 83(f).

61 Id. 86(a)(3)(B).
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agencies should not adopt rules unless they ¢
cosf®sf OOMB concludes that an agencyo6s rule do
of the Executive Order, the agency cannot publish the rule until it changes the rule or

resolves its disagreement over the rule with the White House.%3

Executive Order 12866 also imposes important planning responsibilities on agencies,
including independent agencies.Pur suant to the order, agencies
regul atory agendao that identifies al/l of the
the agencies®*The agenda must also include a fAregul a
important significant regulatory actions that the agency reasonably expects to issue in
proposed or final form i®® that fiscal year or

While Executive Order 12866 is the most significant order used by the President to
centralize review of agency regulations, Presidents have issued several other important
Executive Orders that require agencies to consider various factors when adopting rules,

62 Id. 81(b)(6).

63 Id. 886(b); 7; & 8. Supporters of the regulatory review process established by Executive

Order 12866 argue that it improves the legitimacy of agency rules because the process increases

the involvement of the President, who is accountable to the people as an elected official. See Lisa

Schultz Bressman, Edward L. Rubin & Kevin M. Stack, The Regulatory State 3d ed. 710 (Wolters

Kluwer 2020). They also argue that the process improves the efficacy and efficiency of agency

rulemaking, since OIRA can ensure consistency in rulemaking and avoid conflicts and

redundancies in rulemaking. Id. at 711. Critics, on the other hand, argue that OIRA focuses more

on costs than benefits in conducting cost-benefit analyses, so it undervalues the benefit of
regulations.ld. They al so complain that (1) OIRA doesndét ha
rules in a timely manner; (2) OIRA is involved too late in the process; and (3) the OIRA review

process provides regulated entities an opportunity to exert undue influence over agency decision-

making in a non-transparent manner. Id. One of the strongest defenses of aggressive OIRA

review of agency regulations was penned by now Justice Elena Kagan, who argued that strong

presidential control over regulatory agencies and decision-making promoted democratic
accountability. See Elena Kagan, Presidential Administration, 114 Harv. L. Rev. 2245 (2001). For

opposing views on the benefits of the OIRA review process, compare Cass R. Sunstein, The

Office of Information and Regulatory Affairs: Myths and Realities, 26 Harv. L. Rev. 1838 (2013)

(defending the process) with Sidney A. Shapiro, Does OIRA Improve the Rulemaking Process?

Cass Sunsteinds | o ABApAdmin. & Répe . News €, 6-8 (Fall 2013)
(expressing skepticism about Sunsteinds defense).
64 Executive Order 12866, 84(b).

65 Id. 84(c). The plan must include a summary of alternatives to the proposed actions and
estimates of anticipated costs and benefits; a statement of the need for each action; and the
agencybs schedule for act ildnThe Cdfioeooh tnforroatiomemd i n f [
Regul atory Affairs within OMB carries out OMB 6 !
agenciesd unified agendas and regul at.deeyOIRAl ans t h
Unified Agenda of Regulatory and Deregulatory  Actions, accessible at:
https://www.reginfo.gov/public/do/eAgendaMain (last visited March 13, 2023). Users can also

search the OIRA database for information regardi
regulations at: https://www.reginfo.gov/public/jsp/EO/eocDashboard.myjsp (last visited March 13,

2023).
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including Executive Order 131325, designed to advance principles of federalism;

Executive Order 12630%”, desi gned to prevent ft &kdutivgso of
Order 12898%8, designed to advance environmental justice.

CALI SECTION QUIZ

Before moving on to the next section, why not try a short quiz on the

material you just read at www.cali.org/lesson/19749. It should take about 10
minutes to complete.

66 See Executive Order 13132, Federalism (Aug. 4, 1999).

67 See Executive Order 12630, Governmental Actions And Interference With Constitutionally
Protected Property Rights (Mar. 15, 1988).

68 See Executive Order 12898, Federal Actions To Address Environmental Justice in
Minority Populations and Low-Income Populations (Feb. 11, 1994).
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Chapter 2 :

The Legislative Process
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l. How a Bill Becomes a Law

Any exploration of statutory interpretation must begin with an exploration of the way in
which a bill becomes a law. Although most judges focus primarily on the text of statutes
to ascertain meaning, some judges examine other sources to determine the purpose or
intent of the enacting legislature, or to identify the bargains with interest groups that
motivated the legislature to adopt the language it did. Judges willing to look for clues to
statutory meaning may find them in the legislative history for the statute, reviewing
statements made or documents produced at various points in the lawmaking process, as
well as amendments to the statute that were offered or rejected at various points in the
process. When one understands how the legislative process works, one can better
understand why statements were made, documents were produced, or amendments
were offered or rejected during the process, and one can decide how much weight courts
should accord those actions in interpreting the statute. Even if a judge is not willing to
consider legislative history when interpreting a statute, they may be willing to examine the
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structure of the statute, the use of language in other parts of the statute, or other statutes

to interpret the statute. Once again, though, when one understands the sequence of

procedural events that led the legislature to include particular language in a statute, one

can better understand whether the shorthand rules that apply to interpreting statutes

based on their structure make sense when interpreting that language. In short, therefore,
regardl ess of oneds phil osophischylundeasfapding ac h t
HOW laws are made, one can better understand WHY statutes include the language that

is ultimately included and why the language may be ambiguous.

Accordingly, the first section of this chapter focuses on the process Congress uses to

enact legislation. The chapter focuses on federal legislation, but most states follow

processes that are similar in many respects to the federal process (although Nebraska

has a unicameral legislature). A significant portion of this first section focuses on the

traditional approach to federal lawmaking that many readers may remember portrayed in

the Schoolhouse Rock Classic, | 6 m J u s whicl yoB ¢ah Wwatch here i f youor e
nostalgic. However, increasingly, Congress is bypassing that traditional process and
enacting |l aws through fAunorthodoxo approaches,
section.

A. Constitutional Limits

At the outset, it is important to note that there are
some basic constitutional limits on Congressional | Bicameralism 7 Art.1, 81,87,
law-making. Most significantly, a bill cannot become | €L.2

a law unless a bill containing the same language is Presentment - Art. |, § 7. cls.
adopted by the House of Representatives and the 9.9
Senate. This is the bicameralism requirement of
Article 1. In addition, the presentment clauses of the
Constitution require that legislation must be presented to the President before it can

become law. As will be noted later in this section, legislation can become a law without

the Presidentoés signat ur e piesentesl dmilee Presadeng fer, BUT
signature to satisfy the constitutional presentment requirement. Finally, the Constitution

I i mi t s Comgking authérity byaspecifically enumerating Congr ess® powert
Congress may only enact laws within its enumerated powers. The Internal Revenue

Code, for example, is enacted pursuant to Congr
collect taxes,06 whi |l e most feder al e rCleanr\Varemietn drea | |l aw
enacted pursuant to Congresso6 enudner ated powe

While the Constitution imposes those limits on Congressional lawmaking, Article I, 8 5
grants the House and Senate authority to establish their own rules of procedure for
enacting laws. As a result, there are some important differences in the legislative
procedures used in the House and the Senate. The differences, in part, reflect the
differences between the two chambers of Congress. The House of Representatives is
much largert han t he Senate and was established to
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of the people,#° whereas the Senate was
established as a check on the House, to protect the
rights of small states and political minorities.”
James Madison argued that the Senate was an

i mportant safeguard agai | eness
passiono that iinfluence me mber
the House and George Washington is reputed to

have called the Senate t Acool O

legislation, just as a saucer was used to cool hot
tea during the era.”* Consequently, you will notice
that the Senate has adopted several procedural
tools to encourage more deliberative consideration of legislation, while the House
imposes fewer roadblocks to the enactment of legislation. As a result, the House generally
approves many more bills than the Senate during each Congress.’?

Saucer i Public Domain

The following chart outlines the major differences between the structure of the House and
Senate contributing to the differences in the nature of lawmaking in the two chambers.

House of Representatives Senate
435 voting members’3 100 voting members
Representation for states is proportional Each state has two representatives

to state population

Each member represents a district thatis Each member represents the entire state
usually only a portion of a state

Members are elected for 2 year terms Members are elected for 6 year terms
69 United States House of Representatives, History of the House, available at:
https://www.house.gov/the-house-explained/history-of-the-house
0 United States Senate, Origins and Development, available at:
https://www.senate.gov/artandhistory/history/common/briefing/Origins _Development.htm
n United States Senate, Senate Created, available at:

https://www.senate.gov/artandhistory/history/minute/Senate Created.htm
2 According to data available on Congress.gov, in the 116" Congress, the House approved
777 bills, while the Senate approved 262.
& See Apportionment Act of 1911, Pub. L. 62-5, 37 Stat. 13
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Since House members represent smaller, often homogenous districts and must stand for
election every two years, they tend to pursue more partisan and short-term legislative
agendas than Senators, who represent entire states and only stand for election every six
years.

B. The Traditional Legislative Process

Introduction and Committee Referral

=-LEGISLATIVE PROCESS = Although much legislation is i
adopted t hrough iun

measures today, the traditional

o b process  begins  with  the
introduction of a bill by one or

y  PUBLIC LAW more members of Congress.
While a bill must eventually pass

both chambers, it can originate in

Presidentiel either chamber, except that
e revenue legislation (taxing and
i appropriations) must originate in

Introduction &
Referral of Bills

Committee
Consideration

Calendars &
Scheduling

House
Floor

Executive

Floor the  House.”*  Occasionally,

Senate
n the Senate

companion bills are introduced in
the House and Senate
simultaneously. When a bill is
introduced in either chamber, it is assigned a number, based on the chronological order
of introduction. Bills originating in the House are assigned a number beginning with the
prefix fwhiR.e bills originating in the Senate
t he pr &ffabilisfd enacted into law during the term’® of Congress in which it is
introduced, it dies at the end of the term.

After a bill is introduced, the legislative process differs in the two chambers. The speaker
of the House, with the advice of the House Parliamentarian, refers the bill to one or more
standing committees having jurisdiction over the subject matter of the bill. There are
twenty standing committees in the House, and it is not unusual for there to be some
dispute regarding which committee or committees have jurisdiction over a bill. If the bill is
referred to multiple committees, one committee is usually designated as the lead

“ U.S. CONST., Art. I, 8 7, cl. 1. Treaties and Presidential nominations are approved by the
Senate alone.
& Joint resolutions require bicameralism and presentment and are assigned numbers using

the prefixes @iH. HCoRorrsenttesomtions mistbe gassBdebyg hoth chambers,

but only express the sentiments of both chambers and are not laws, so they do not require
presentment to the President. They are assigned numbers using the
i S. Co naFindRye &simple resolution is passed by only one chamber and does not have the
forceoflaw.Si mpl e resol utions are assigned numbers usir
76 Each term of Congress consists oftwoone-y ear fAsessi onso.
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committee, but the bill must be reported out of all assigned committees before it can
ultimately be brought to the floor.

In the Senate, after a bill is assigned a number, it must be read three times before it is
ultimately adopted. Normally, the bill is read once when it is initially introduced and is read
a second time before being referred to a committee unless there is an objection. While
legislation does not need to be referred to a committee in the Senate, most legislation is
assigned by the majority leader of the Senate, with the advice of the Senate
Parliamentarian, to one or more of the sixteen standing committees in the Senate having
jurisdiction over the subject matter of the bill.

Committee Consideration

In both the House and the Senate, once a bill is assigned to a committee, the committee
chair has significant discretion in determining how the bill will be managed in the
committee. The committee chair is a member of the political party in the majority in the
chamber in which the committee sits, and a majority of the members of each committee
are members of that party.

When a bill is assigned to a committee,
the committee chair could decide to take
no action on the bill and simply kill it in
committee.”” Alternatively, the committee
chair could hold hearings on the bill.
Committees hold hearings to gather
information about the issues and
potential effects of legislation, to build a
record in support of the legislation (which
might be relied on by other legislators or
courts in some cases), or simply for
political purposes. Witnesses (who may be agency officials, experts in the subject matter
addressed in the legislation, representatives of potentially regulated entities, or
representatives of interest groups) provide oral or written testimony at hearings and
answer gquestions from members of the committee. The chair has significant discretion to
decide whether and when to schedule hearings, what witnesses to call to testify at
hearings, and what witnesses to call to provide written statements, rather than to testify.

Senate Comm. Hearing on Drilling in ANWR (click to view)

If a committee reportsthe b i | | out of committee, the commit:
bill before reporting the bill out of the committee. Co mmi t t ecapdmaska proces

m Committees also generally have subcommittees focusing on a smaller category of issues

within t he commi tteeds jurisdiction, and t he co
subcommittee for review before the legislation is considered by the committee. When the bill is

referred to a subcommittee, the subcommittee may take the same type of actions as are described

in this section for committees. If the subcommittee approves the bill, it will report the bill back to

the committee for action.
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involves debating and voting on amendments to the bill. Once again, the committee chair
retains discretion to determine the timing and nature of the mark-up process. Click here
to watch a video of a mark-up of legislation by the House Energy and Commerce
Committee. If the committee ultimately votes to approve the bill, with or without
amendments, the committee will prepare a report on the bill. The report will include the
text of the bill, describe its purposes, and explain the reasons for the committee's
recommendations on the bill. In some cases, the report will include separate statements
from the minority members of the committee. For an example of a committee report, you
can click here to view the Senate Environment and Public Works Committee report on
the Frank R. Lautenberg Chemical Safety for the 215t Century Act.

Calendaring, Floor Debate , and Amendment

In the House, after a bill is reported out of committee,

1| 2| ous it is placed on a calendar for consideration.

7 8 9 1011 Calendaring a bill does not guarantee debate on the

12 13 14 15-17 18 House floor, as the House leadership ultimately

1920 | 21| 222324 |25 decides which bills will be considered and when. A bill

06 27 28 29 30 31 can be brought to the House floor in one of two ways.

Calendar T N.CThe Duke In some cases, if 2/3 of the voting members of the

~ CCBY-SA4.0 House agree, a bill can be brought to the House floor
under susphneionfof the ruleso procedur e, wi

limits debate to 40 minutes and does not allow members to offer amendments.

In other cases, the House Rules Committee pr epar es a speci al Arul eo
resolution) establishing the process by which debate on the bill will take place on the

House floor. The rule will include the text of the bill and any limits on the timing of debate

and the number, type, or manner of making amendments to the bill. Click here to see an

example of a rule. The rule is reported from the Rules Committee to the House and voted

on by the members. If the rule is approved, the House generally resolves itself into the

fCommittee of the Whole House on the State of the Uniono and considers the bill

according to the terms of therule. | n t he A Commi tt e e ,00 fa ntemea m&Mmd Ise
can be introduced and approved by a simple majority and the votes of individual members

are not recorded. The ACommittee of, 0t hewdhel g¢ ¢Hanset u
approve legislation for the House, so, after debate and amendments are completed, the

Committee rises and reports the bill to the whole House, as amended, and the House

votes, by voice vote, on whether to approve the bill as reported by the Committee.”®

Regardless of how a bill gets to the House floor, House rules require introduced
amendments must be germane (on the precise subject of the legislation). There is no
requirement that amendments be germane in the Senate, though. In fact, there are far
fewer limits on debate or amendments in the Senate than in the House.

8 Members can request voice votes be taken on amendments adopted by the Committee of
the Whole House.
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In the Senate, legislation can reach the floor in a number of ways. In some cases, the
Senate majority | ermuneouscaengentageemekiooatiining tte linfits
on debate and amendment of legislation that will be brought to the floor. If the Senators
approve a unanimous consent agreement, the legislation is brought to the floor and
considered according to the procedures outlined in the agreement. However, since a
unanimous consent agreement must be unanimous, individual Senators have a lot of
power to prevent legislation from moving forward through this process. When a
unanimous consent agreement is being negotiated, any Senator may inform the majority
leader that they object to unanimous consent, in which case they are said to have put a
Ahol do on the bildl

Legislation can be brought to the Senate floor by the
majority leader without a unanimous consent
agreement, but without an agreement, the normal
rules of Senate debate apply. Under the normal
rules, most issues considered by the Senate
(including a motion to proceed on a bill, a motion to
amend a bill, and a motion to approve a bill) are not
subject to any limits on debate. A simple majority vote
of the Senators to end debate on a bill, amendment, or other motion will not be sufficient

to end debat e, fi8basteSoe noart oirns ecfafne cfit |, i nsi st on e
or prevent final votes on bills, amendments, or motions. In addition, as noted above,

Senate rules allow members to introduce wholly unrelated amendments to a bill, which

can lead to wide-ranging and unpredictable debate.

Senator Rand Paul filibustering

If a bill is being considered on the Senate floor under the normal Senate rules, the only

way to end debate on clauremd&dnateoRule X8| providesithatv o k e A
Senators can limit debate on a bill amendment or motion by a supermajority vote. If 3/5

of the members voting (60 senators) agree, further consideration of the bill can be limited

to 30 hours, during which time amendments can be limited to a pre-approved list of

germane amendments. After the 30 hours of debate, the Senate will take a final vote on

the bill, and the final vote only requires a simple majority for approval.

Reconciling Bills

Once a bill is approved by either the House or the Senate, it must be approved by the
other chamber and presented to the President for signature before it can become a law.
When one chamber passes a bill, it is prepared in official form (engrossed ) and sent to
the other chamber. At that point, there are a few options. First, the second chamber might
pass the bill as it was sent, using the normal process for enacting legislation in that
chamber. The bill will then be prepared in its final form (enrolled ) and sent to the
President for signature. If, however, the second chamber, in considering the bill, makes
any changes to the bill passed by the first chamber, the second chamber will send the
amended bill back to the first chamber for approval. The same options are then available
to the first chamber. It can approve the amended bill that it received from the second
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chamber or make amendments and send the bill back to the second chamber. The

process of sending a bill back amdendinent t h be
exchange, 06 and may continue unti |l both chambers p

If the two chambers have passed separate bills and cannot reconcile them through
Aamendment exchange, 0 the |l eader s i n bot h C
fconference committee.0 Conference committees are composed of members from the

House and Senate, usually chosen from members on the committees in each chamber

that have jurisdiction over the legislation. The conference committee attempts to negotiate

an agreement on a compromise bill that includes elements from each of the competing

bills. While the committee is not supposed to alter text previously approved by both

chambers in their consideration of the bills, committees frequently violate that rule in

practice. If the committee can create a bill that is supported by a majority of the conferees

from both chamber s, t h eonferemeamepdrtd e € opr ¢ har @9 0@
legislation.” The format of the conference committee report is similar to other committee

reports, in that it includes the text of the proposed legislation, describes the purposes of

the | egislation, and explains the reasdins for
and the reasons for the committeeds .Msavithi si ons
other committee reports, the committee report may include a minority report explaining

the areas in which some members disagree with the report and the reasons for their
disagreement. The conference committee report is then sent to both chambers to be

approved through the normal legislative process for each chamber. If the report is

approved by both chambers, the legislation will be enrolled and sent to the President for

signature.

Presentment and Presidential Action

After the legislation passes both chambers, it is presented to the President as an enrolled

bill, and the President has ten days to sign or veto the bill.2° If the President signs the bill,

it becomes a law. If the President does nothing within the ten days, the bill becomes a

law without his signature. If, however, the President vetoes the bill, it is returned to the

chamber where it originated.®! If 2/3 of the members in that chamber vote to over-ride the

veto, it is sent to the other chamber. If 2/3 of the members of the second chamber also
votetooverr i de the veto, the bildl becomes a | aw o
t he Pr esgnatueent 6 s si

Once a bill has been signed by the President or has been approved without the

Presidentds signatur e, it is sent to the Offi
IS The Conference Committee report for the FAA Modernization and Reform Act of 2012 is

accessible here and you can search for Committee reports on Congress.gov through this link.

80 The Presidentds vet o powe rrideahe deto@Qerivedronelstisled power
I, 8 7 of the Constitution.

81 The President can only veto an entire bill, not a portionofthebil. The Al i ne i tem ve

held invalid by the Supreme Court in Clinton v. New York, 524 U.S. 417 (1998).
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Law number (again, based on the chronological order in which it was passed), and
included in the Statutes at Large.
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Resources

How Our Laws are Made (Congress.gov); Enactment of a Law
(Congress.gov)

Leqislative Process Videos (Congress.gov)

Summary of the Legislative Process provided by the House and the Senate
Congress.gov (daily activities of Congress, including hearings and votes)
Resources from the House of Representatives and the Senate

Standing Rules of the House

Standing Rules of the Senate

Federalist Papers (Full text)

Glossary of Legislative Terms 1 Congress.gov; Senate Glossary

Search for legislation, committee reports, Cong. Record on Congress.gov
Search for committee hearings on Gov.info; Sample Committee hearing
video

Video of Congressional hearings and proceedings i Congress.gov; CSPAN
Video of Floor Proceedings from the House and Senate

State Leqislative Websites

Library of Congress research guides for state legislative materials

| 6m J u$ SchalhdBse Raock

Model Statute and Rule Construction Act (National Conference of

Commissioners of Uniform State Laws)
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Flowchart of the Typical Legislative

Process
Bill is drafted
. ¥
House — The Bill is introduced by a Senate — The Bill is introduced by a Senator,
Representative and usually referred to read once or twice and usually referred to
one or more standing committees one or more standing committees .
T v

House — Committee Action — Committees Senate — Committee Action — Committees
may hold hearings, mark up the bill, or may hold hearings, mark up the bill, or refer

refer the bill to a subcommittee. If the the bill to a subcommittee. If the
Committee passes the bill, it reports the Committee passes the bill, it reports the bill

bill out of committee. out of committee.

v ¥ v 3
House — Suspension House — Rules Senate — Unanimous Senate — Bill goes to
of the rules — Bill is Committee prepares a consent agreement the floor without
sent to House Floor rule to control debate. sends bill to the floor. unanimous consent
for debate. agreement.
v

House — If the House
approves the rule, the
Committee of the Whole
debates the bill, may amend
it pursuant to the rule, and v

repartsithebilltaitheHouse Senate — Floor debate and amendments
A '3 controlled by unanimous consent agreement. If
House — Floor Activity — House debates and votes on no agreement, few limits on debate or
the bill — only germane amendments. If passed, the bill amendments. Filibustering possible. If passed,
goes (1) to the Senate if not already passed there; (2) the bill goes (1) to the House if not already
to the President (if passed in Senate already) or (3) passed there; (2) to the President (if passed in
conference (if needed). House already) or (3) conference (if needed).

Ty /

Reconciliation — Bill passed by one chamber sent to other chamber
and passed without amendments OR Conference committee
prepares compromise bill that is passed by both chambers.

President signs, vetoes or takes no action on the bill. Congress can over-ride (2/3 vote).
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Questions and Comments

1. Vetogates: Laws are very difficult to pass. From 2001 through 2021, less than 4%

of all bills that were introduced in the House or Senate were enacted into law. See

govtrack, Statistics and Historical Comparison. After reading the description of the

traditional legislative process above, you probably understand why. The process includes

numer ous Adoeptoceduaat reqairements that opponents of legislation can use

to kill legislation. See McNollgast, Positive Canons: The Role of Legislative Bargains in

Statutory Interpretation, 80 GEO. L.J. 705, 720 (1992). How many can you identify? The
existence of so many vetogates necessitates 0
in most cases.

2. Persuasive voices: If a judge is willing to look at legislative history to interpret a
statute, the judge may be willing to accord more deference to statements or actions taken
by certain individuals rather than others because the judge believes that the actor played
a significant role in controlling the shape of the law that is being interpreted. Based on the
description of the traditional legislative process outlined above, which legislators might be
viewed as influential actors in shaping the legislation?

3. The filibuster: Perhaps the most famous example in popular culture of the endless

debate associated with the filibuster is the speech given by Jimmy Stewart in Mr. Smith

Goes to Washington. Although the Senate changed its rules in 1975 to provide that

Senators could prevent votes on bills, amendments, and other motions simply by

indicating their intent to filibuster, without actually having to speak continuously, Senators

continue to engage in such theatrics on occasion for political purposes. Some of the more
noteworthy examples of Senate filibustering over the past few decades are Senator Ted

Cruzds recitation of andSenaonRaBdPaud 6and 3Hdmmur i ||
the nomination of a CIA Director.

The filibuster is a creation of the Senate and is not required by the Constitution. In fact, it
was originally used in the House beginning in 1789, but the House stopped using it in
1841. The Senate limited the ability of Senators to curtail debate as early as 1806 and
adopted a right of unlimited debate in 1856. In 1917, the Senate amended its rules to
allow a vote of 2/3 of the Senate to end debate. After the filibuster process was used
repeatedly to prevent enactment of civil rights legislation in the 1960s, the Senate
modified its rules in 1975 to allow 60 Senators to defeat a filibuster. The Senate modified
its rules again in 2013 to allow a simple majority of Senators to vote to end debate on
most Presidential nominees, other than Supreme Court Justices. In 2017, the Senate
again amended its rules to allow a simple majority of Senators to vote to end debate on
Supreme Court nominations.

What goals is the filibuster supposed to advance? Does it advance those goals today?
Should the filibuster be eliminated or modified in some manner? For a look at the issue
as seen by late night television comedians, you might want to check out these videos by
John Oliver and Trevor Noah.
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4. The Congressional Record : The Congressional Record is the official record of
the proceedings and debates of Congress and is available online at:
https://www.congress.gov/congressional-record. Legi sl at or s may #Andrevi se
remarks made on the floor of the House and Senate, so the Congressional Record
includes many statements that were never actually made in Congress. Those statements,
however, are generally preceded in the. Congre

5. Theories of the Legislative Process : Academics have advanced several
theories to describe how the legislative process works. Conceptually, they can be divided
into interest group (pluralist) , proceduralist , and institutional theories.®?

Under any of the finterest group theories ,0interest groups 22 play an important role in

the legislative process. finterest group liberals 6 vi ew i nterest groups
influence on the legislative process, because they arise in every sector of our lives and

can check the influence of other groups in the bargaining for legislation.®* For interest

group liberals, legislators will adopt moderate and well-considered laws because they

have been presented with a range of options, understand the variety of interests of

groups, and seek to find an equilibrium that balances all those competing interests.°

Public choice theorists are less optimistic about the role of interest groups in the
development of legislation. Contrary to the rosy predictions of interest group liberals, most
of the interest groups that form represent small groups of citizens with narrow interests,
rather than large groups of citizens with diverse interests.®® According to public choice
theory, legislators have an interest in re-election and are inclined to act in that interest.
Since they understand that the interest groups are more likely than the larger diffuse
public to be able to influence the outcome of their next election campaign, they advance
legislation that benefits those interest groups.&’

In contrast to the interest group theories, proceduralist theorists focus on legislation as
the output of a complex set of procedures designed to encourage public deliberation
about legislative proposals and to provide an opportunity for minority views to be

82 See William N. Eskridge, Jr., Philip P. Frickey, & Elizabeth Garrett, LEGISLATION AND
STATUTORY INTERPRETATION 67 (Foundation Press 2000).

83 JamesMadisond ef i ned fAinterest groupsod as fAa number
a majority or minority of the whole, who are united and actuated by some common impulse of
passion, or of interest, adverse to the rights of the citizens, or to the permanent and aggregate
interests of the community.0See The Federalist No. 10.

84 See Theodore Lowi, THE END OF LIBERALISM: THE SECOND REPUBLIC OF THE
UNITED STATES 51 (2d ed. 1979).

85 See Eskridge, Frickey & Garrett, supra note 82, at 83. Supporters of this theory assert that
interest groups counter oppressive government and provide members of the public with
meaningful opportunities to participate in the legislative process. Id. at 83-84.

86 See Mancur Olson, THE LOGIC OF COLLECTIVE ACTION: PUBLIC GOODS AND THE
THEORY OF GROUPS (1965).

87 See Eskridge, Frickey & Garrett, supra note 82, at 91-94.

69


https://www.congress.gov/congressional-record
https://founders.archives.gov/documents/Madison/01-10-02-0178

meaningfully considered.® Proceduralists commend the system of vetogates outlined in
the prior section of this chapter as tools to advance the goals of deliberation and
consideration of a diversity of viewpoints.8® While vetogates make legislating difficult,
proceduralists often point out that one of the goals of the Framers of the Constitution was
to reduce the amount of legislation.*°

Institutional theories , like positive political theory , provide a third conceptual vision of

the legislative process. Under positive political theory, legislators understand that other

political actors will influence the outcome of legislation, so they act in anticipation of those
actors to ensure that the | egislation %il!/l ul
Thus, when legislators develop legislation, they develop it in a manner that they think will

win the support of the other actors involved in the legislative process (the median

legislator and the President) and even the Supreme Court, which may ultimately be asked

to review the law.%?

C. AUnorthodoxo Lawmaking

Over the last half century, Congress has become increasingly polarized. According to a
2017 Quorum analysis, bipartisan legislative efforts decreased by 30% between 1989
and 2017. Similarly, a 2014 Pew Research Center report found that members of
Congress voted along purely ideological lines in 93% of the roll call votes in the 113t
Congress. As members of Congress have adopted increasingly partisan positions,
legislative gridlock has become the norm. Between 1973 and 1992, each Congress
enacted an average of 697 laws. See govirack, Statistics and Historical Comparison.
Between 2011 and 2020, however, each Congress only enacted about half as many laws
(339). Id. It is not hard to understand why the legislative process has been grinding to a
halt when a polarized Congress has, at its di
in the preceding section.

Nevertheless, just as flife finds a way,d® Congress has found ways to enact some
important legislation outside of the traditional processes. Dub b e d Aunortho
| awmakingo by politi cai Coagressehastincreasingl@tarned or a Si n
appropriations legislation , the reconciliation process , and omnibus legislation as
vehicles to enact major legislation, including the Affordable Care Act and major tax cuts

88 Id. at 68-81.

89 Id. at 78-81.

90 See The Federalist No. 73.

9 See Eskridge, Frickey & Garrett, supra note 82, at 97-103; Daniel Rodriguez & Barry
Weingast, The Positive Political Theory of Legislative History: New Perspectives on the 1964 Civil
Rights Act and Its Interpretation, 151 U. Pa. L. Rev. 1417 (2003); William N. Eskridge, Jr. & John
Ferejohn, The Article |, Section 7 Game, 80 Geo. L. Rev. 523 (1992).

92 See Bressman, Rubin & Stack, supra note 63, at 59. T h e fimedi an |l egi sl at
legislator in the middle necessary to secure majority support for the legislation.old.

% JURASSIC PARK (Universal Pictures 1993) (Warning provided by Dr. lan Malcom).

94 Barbara Sinclair, UNORTHODOX LAWMAKING: NEW LEGISLATIVE PROCESSES IN
THE U.S. CONGRESS (1% ed 1997).
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by Presidents Trump and Bush. As will be apparent below, all those processes are less
transparent and involve more centralized control by party leaders  than the traditional
processes. In the first year of the 112" Congress, only 7 (8%) of the 91 bills that were

enacted followed the traditional legislative process, with committee consideration in both
chambers.®* Commi tt ees play a much smaller role in
laws are not referred to committees, or are referred to several committees
simultaneously, with the committee outputs being blended by the House Speaker or

Senate Majority Leader into the legislation that will be enacted. Of the 91 bills enacted

during the first session of the 112" Congress, 41% were not considered by committees

in either chamber®®* Conf erence committees are evemw rarer
and only three of the 91 bills in the first session of the 112" Congress were considered

by a conference committee.®’

Appropriations legislation and the reconciliation process have become significant
alternatives to the traditional legislative process. Traditionally, according to House and

Senate rules, appropriations bills were designed to provide funding for existing laws and

were not supposed to create new substantive law.%® Those limits are not based on the
Constitution, however, and can be waived. As a result, legislators have begun to use the
budget Afreconc.itd enact maon fegislatioro autsides of the traditional

process. In 1974, Congress passed the Congressional Budget Act of 1974 to establish
procedures for reconciling the two budget resolutions that are often considered by

Congress each year.®® Pursuant to that law, reconciliation legislation cannot be
filibustered in the Senate, and legislators cannot add nongermane amendments to the

legislation in either chamber.'% Thus, the reconciliation process avoids several of the

i mportant Afvet ogateso of t.RAkhoughrtlred974 lavo was | |l eqgi
merely designed as a vehicle to reconcile the two budget resolutions that were being
considered annually by Congress, legislators have expanded the use of the process to

pass major substantive legislaton. Ther e are | imits on Congresso
process, as the legislation enacted through that process must be budget-related, but

Congress has used the process to enact portions of the Affordable Care Act, as well as

major tax cuts during the Bush and Trump Administrations, and the American Rescue

Plan Act of 2021 (COVID-19 Stimulus Package).

The enactment of the Affordable Care Act also involved omnibus lawmaking, another
maj or form of @ unoWwih onnibdus legislateony eneakety mfgegislative

9% See Lisa Schultz Bressman and Abbe R. Gluck, Statutory Interpretation From the inside:
An Empirical Study of Congressional Drafting, Delegation, and the Canons: Part |, 66 Stan. L.
Rev. 725, 762 (2014).

96 Id.
o7 Id.
9% See James V. Saturno, Limitations in Appropriations Measures: An Overview of

Procedural Issues, Cong. Res. Serv. No. R41634, Nov. 30, 2016, available at:
https://fas.org/sgp/crs/misc/R41634.pdf

9 P.L. 93-344, 88 Stat. 297 (93d Cong., 2d Sess. 1974).

100 Id.
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proposals, sometimes including budget proposals, are bundled together in a single

legislative proposal. The proposals have often been previously introduced as separate

bills and may have been considered by separate committees, in the current Congress or

a prior Congress. Congressional leaders in the House and Senate combine the multiple

|l egi sl ative proposals, which often address ve
bill. That bill is then considered by the House and Senate as a whole, without referral to
committees. In recent sessions of Congress, 12% of major legislation has been omnibus
legislation.'* Similarly, between 1986 and 2016, 191 of the 390 appropriations laws were

enacted through omnibus legislation.102

Questions and Comments

1. What is lost ? Unorthodox lawmaking has the obvious advantage of allowing
Congress to enact laws with less than a supermajority of support by avoiding many of the
Avet ogateso of t h .eButtat whati cost?oWhatl valupsr avec less ar
compromi sed when Congress adopts | aws using i

Problem 2 -1: Finding Legislative History  for Free

Click here for a video tutorial on how to navigate
Congress.gov

1. One can locate a lot of legislative history on federal laws for free through
Congress.gov. To search for legislative history on Congress.gov, c |l i ck on
opti ons o0 dr sgardhdaronthe Congrésegov homepage. With that selection,
one can easily search for legislation by bill or public law number, containing specific terms,
introduced by specific members, or acted upon by specific committees. Using that tool (or
any other research tool), how many laws were enacted by the 115" Congress and the
116" Congress? For the 116™ Congress, (a) how many of those laws originated in the
House and how many originated in the Senate; (b) which Senator sponsored the most
bills that were enacted into law?; (c) how many bills considered by the Senate
Environment and Public Works committee were enacted into law?; (d) what policy area
was the subject of the most bills that were enacted into law; (e) how many bills were
vetoed that eventually became law; and (f) which bill had the most co-sponsors? In the
100" Congress, how many bills were vetoed that eventually became law?

101 See Bressman, Rubin & Stack, supra note 63, at 54.

102 See James V. Saturno & Jessica Tollestrup, Omnibus Appropriations Act: Overview of
Recent Practices, Cong. Res. Serv. Rep. No. RL32473, January 14, 2016, available at:
https://fas.org/sgp/crs/misc/RL32473.pdf

72


https://fas.org/sgp/crs/misc/RL32473.pdf
https://www.congress.gov/
https://youtu.be/ufywiNwDu_k

Problem 2 -1 (continued)

2. From Congress.gov, one can also find detailed information about the legislative
process for all bills introduced in each Congress (at least going back to the 93d
Congress, before which the history is not as comprehensive), regardless of whether they
are ultimately enacted into law. How many bills and resolutions were introduced in the
116™ Congress? How many of those addressed environmental protection? How many of
the environmental protection bills did not become law? How many of those
environmental protection bills that @IHodvn
many bills and resolutions were introduced in the 96" Congress? How many of those
addressed environmental protection?

3. Now, |l etds take a | ook at a | aw that
provide detailed history regarding the legislative process. In 1980, Congress passed the
Super fund | aw, al so known as t he i Co

Compensation and Liability Act of 1980.0What is the Public Law Number for that law, in
which chamber was the legislation originally introduced, and who was the sponsor of the
bill? Were there any co-sponsors? When the bill was introduced in the House, was it
referred to any committees and were the referrals simultaneous or consecutive? Did the
House committee(s) amend the legislation before reporting it out? When the bill came to
the House floor the first time, was it brought to the floor pursuant to a rule or under
suspension of the rules? Was the bill amended on the House floor? After the bill passed
the House, it was sent to the Senate. Was it referred to any committees in the Senate?
Did it come to the Senate floor with or without unanimous consent? From the legislative
hi story, youoll not e t h élouSedii, averethough tha Serate ¢
had been considering a similar bill, S. 1480, which was introduced in the Senate almost
a year earlier than the House bill. The Senate ultimately passed the House bill with
amendments, though, so the bills had to be reconciled. Did the House pass the bill as
amended by the Senate, or was the bill sent to a conference committee? How many
Representatives voted in favor of the bill as amended by the Senate that was returned
to the House?

4. The 242-page American Rescue Plan Act of 2021 (COVID legislation) is an
example of the more r ec e rntwhiéhuchamiet didotideobil ¢
originate and was it assigned to any committees in that chamber? How much time did
the House allow for debate on the legislation? Was the bill referred to any committee in
the Senate? Was the bill brought to the Senate floor with unanimous consent? Why was
there no filibustering of the bill in the Senate? How many amendments were proposed
to the bill on the Senate floor and how many passed the Senate? Take a look at the cost
estimates prepared for the bill by the Congressional Budget Office as passed by the
Senate on March 6, 2021. How much of an increase in the budget did the CBO estimate
the legislation would have between 2021 and 2030?
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Problem 2 -1 (continued)

5. You can also search for Congressional Committee reports on Congress.gov
(beginning with the 104" Congress). The Safe Drinking Water Act was amended in 1996
by Public Law Number 104-182. Yo u 6 | | notice this | egi sl
traditional processes and was reviewed by the Senate Environment and Public Works
Committee. When the Senate sent the legislation to the House, the House amended it to
adopt a different bill previously considered through the House Commerce Committee, so
theSenateds version was not.Sisce thé Hotise and Sehiateuf
adopted significantly different bills, the chambers decided to appoint a conference
committee to reconcile the two bills. You will note that both the Senate Environment
Committee and the Conference Committee prepared reports for the legislation. What are
the report numbers for each report? According to the Senate committee report, what event
motivated Congress to propose the legislation? According to the report, did the Senate
committee hold any hearings on the legislation? How many Senators on the Committee
voted in favor of the report from the Committee? The conference committee report notes
t hat t he House and Senat e bill s t ook
contaminant | evel g idathe £anferées ultimatelyradoptnhe Harise s
or Senate approach in the compromise legislation?

6. You can also search the Congressional Record by date or individual legislators to
find remarks related to consideration of legislation. If, for instance, you want to read
remarks related to the consideration of the Safe Drinking Water Act Amendments on the
Senate floor on November 29,1996, ac c e s s t h.afer tlhedil vas read,sviiah e
Senator made remarks? (Hint: His remarks begin on page S17734.) Debate on the bill
passed by the Senate (see above) began in the House on July 17, 1996. Immediately
after the bill was read and after Representative Bliley moved to amend the bill by
substituting the House version of the law, Representative Stupak rose to raise concerns
about the legislation. What was the nature of his concerns?

7. Web pages for Congressional committees are also a valuable source of free
legislative history. You can access them from govinfo. (Note that govinfo is not linking to
the official committee web pages, and many committees have their own web pages with
more or similar information.) Through the govinfo interface, in addition to bills and reports
from the committee, you can access information relating to hearings, committee prints,
and other documents. For instance, from govinfo, you can discover that the Senate
Committee on Environment and Public Works held a hearing on February 21, 2021 (117"
Congress) addressing Al nvesting in Trans
hearing? According to Senator Carper 6s opening remar i
Congress put into emergency funds over the 10 years prior to the hearing to supplement
the Highway Trust Fund to address our aging infrastructure needs? Although you cannot
access the video for that hearing from govinfo, archived video for many of the hearings is
available through CSPAN o.rFor mstance,dhe mided fordghe s
Senate Environment Committeeds F enebsiecalNoye
i The permalink for that hearing is also accessible here.)
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ll.  The Legislative Drafting Process

The preceding sections focused on how a bill becomes a law under the traditional

| egi sl ative process anBithdévdaoes a illbhecame & bill? Whoo c e s s e
drafts legislation? Although legislation can only be introduced in Congress by members

of Congress, Senators and Representatives rarely write any legislation on their own and

most members of Congress read very little of the actual statutory text in the legislation on

which they vote. There are four general categories of legislative drafters, including (1)

individual members of Congress ; (2) Congressional committees ; (3) the Executive

Branch (usually administrative agencies); and (4) interest groups .

Individual Members

Senators or Representatives may author proposed legislation individually or with one or

more other members of Congress. In those circumstances, though, the legislators

generally rely on either (1) their personal staff or (2) staff from the Congressional Offices

of Legislative Counsel to draft the actual legislative text. On their personal staff, members

of Congress employ legislative staff and communications staff . Communications staff

do not generally draft any legislation and focus primarily with assisting the member on

serving their constituents and getting re-elected. Legislative staff, on the other hand, focus

primarily on policy development and are involved in drafting legislation for the member, if

the |l egislation wildl be dr af.Whild ledisiativeasiaffessn e o0 n
focus primarily on policy devel opnrekecion,andt hey c
constituent service goals when drafting legislation for the member. The amount of

expertise that a legislative staffer has on a particular issue will often depend on the size

of the member 6slftheempinked hastaismadl legistataved dtaff, each staff

member will need to focus on a broader range of policy matters.

As noted above, members of Congress do not rely solely on their own staff to draft
legislation. Both the House of Representatives and the Senate have an Office of
Legislative Counsel . Unlike the staff of individual members, the Office of Legislative
Counsel is non-partisan and works with members of both parties and with Congressional
committees to draft legislation or to edit or review legislation. According to a survey of
legislative drafters conducted by Professors Lisa Bressman and Abbe Gluck, most of the
drafting of statutory text is done by the Offices of Legislative Counsel, rather than by
legislative staff of individual members.1%3

103 See Bressman & Gluck, supra note 95, at 740. Legislative bodies have even begun to use
artificial intelligence tools to assist with the legislative drafting. See Mohar Chatterjee, Machines
That Dr aft Law: T HPeliljcd, r ®ec. H4,e RQ23, e accessible at:
https://www.politico.com/newsletters/digital-future-daily/2023/02/14/machines-that-draft-laws-
theyre-heeeere-00082858 (last visited June 13, 2023).
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Congressional Committees

A second category of legislative drafters is Congressional committees. Once again, it is
generally not the legislators who sit on the committees doing the drafting. Instead,
legislation drafted by committees is frequently drafted by legislative staff for the
committee. Legislative staff are hired by the Committee chair and the ranking members
of the committee, so they work, in essence, for the chair and ranking members. Compared
to the legislative staff of individual members, the legislative staff of committees have a
much narrower policy focus and generally have much deeper expertise in the policy area.
Unlike legislative staff for individual members, they do not have any incentive to draft
legislation that will advance the re-election prospects for individual members or the
interests of specific states or geographic districts. In addition to their own legislative staff,
committees also frequently rely on the House and Senate Offices of Legislative Counsel
to draft, edit, or review legislation for them, just as individual members rely on those
offices.

Committee drafted legislation can come in a variety of forms, as illustrated in the following
table:

Partisan Committee Drafting Committee staff from one party draft legislation to
be supported by that party.

Bipartisan Committee Drafting Committee staff from both parties draft legislation to
be supported by both parties.

Bipartisan Bicameral Drafting Committee staff from both parties in both chambers
draft legislation to be supported by both parties in
both chambers.

Multi -Committee Drafting Committees work together to draft legislation that
will be referred to multiple committees.

Through the survey of legislative drafters discussed above, Professors Bressman and
Gluck found great diversity in the drafting processes used by different committees, as
committees frequently have different drafting rules and conventions and employ different
procedures for drafting.'®* Professors Bressman and Gluck also found that when
committees are involved in drafting legislation, they frequently draft bills in a manner that
allows the committee to maintain jurisdiction over the law after it is enacted.1%°

104 Id. at 752.
105 Id. at 753.
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Agencies

Administrative agencies, usually within the
Executive branch (but sometimes independent
agencies), are a third major category of legislative
drafters. As part of a 2015 survey of agency staff
engaged in rulemaking conducted for the
Administrative Conference of the United States
(ACUS), Professor Christopher Walker found that
78% of the agency respondents indicated that e ,
their agency falways 0T g, Ridquatersbuiding i Public Domain
drafting statutes administered by their agency.1%¢

Agencies may be involved in the drafting process in several different ways, as they may
(1) draft legislation on behalf of the Executive Branch (for the President); (2) draft
legislation on behalf of individual members of Congress or on behalf of Congressional
committees; or (3) provide informal advice (technical assistance) on legislation to
members of Congress or Congressional committees. Pr of essor Wal ker 6s 2
found that agencies provide technical assistance on virtually all bills enacted directly

affecting their agency.%’

~l ved

Just as members of Congress do not, in most cases, personally draft the bills they

introduce, the President of the United States does not draft legislation the White House

advances to Congress. Instead, agencies usually draft such legislation and send it to the

White House for review before the President sends it on to Congress.1%® While agencies

draft legislation for the White House, agencies also draft and review legislation for

Congress. Agencies often have expertise that Congress lacks, and agencies prefer to get

involved in the legislative process early to prevent Congress from moving forward with

| egi sl ati on t hat i ncludes mi st akes createsonf | i c
implementation problems for agencies. However, agencies do not have unlimited

authority to work with Congress on their own.

The President has established procedures t o
legislative activities through the Office of Management and Budget (OMB) within the
White House. OMB Circular A-19 requires agencies to (1) submit their annual legislative
program to OMB for coordination and cl earance
includes proposals for or endorsements of proposed legislation) to OMB for preclearance;

and (3) S utbsndi tomMmrempoposed | egi sl at.ifdRre ptoa t ©MB
include fAany written expression of official v
106 See Christopher J. Walker, Federal Agencies in _the Legislative Process: Technical

Assistance in Statutory Drafting, Final Report to the Administrative Conference of the United
States2(Nov.2015) (hereinafter AACUS Reporto).

107 |d

108 The President has
measures as he shalll

t he Constitutional aut hori
j udqgueS. COelETe arsla83y and expedien
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for (1) transmittal to any committee, member, officer or employee of Congress, or staff of

any committee or member, or (2) presentation as testimony before a congressional

committee.0 See OMB Circular A-19, § 5e. However, agencies do not need to submit

|l egi sl ation to OMB for clearance if they prepse
committee or a member of Congress, provided that they state in their transmittal letters

that the drafting service does not constitute a commitment with respect to the position of

the Administratild®7.or the agency. o0

In light of the OMB guidance, if agencies draft legislation for members of Congress or

Congressional commi ttees or provi de Aof fici e
Congress, the agencies must have their work pre-cleared by OMB. On the other hand,
Aunofficial o advice on | egislati ormrofdednbg ! udi ng
agencies does not have to be pre-cleared by OMB. Consequently, agencies frequently
provide fAtechnical assistanceo to members of

throughout the legislative process without obtaining OMB clearance. In fact, most agency

legislative drafting is done through these unofficial channels. OMB Circular A-19 requires

agencies to advise OMB of technical assistance requests that they receive and to provide

OMB with a copy of their response to any requests, id., b u t Professor Wal ke
survey of agency staff found that agencies generally do not comply with those
requirements and that OMB has not made any systematic effort to enforce those
requirements.’® Pr of essor Wal kerds study also demonsH
technical assistance to members of Congress regardless of the political affiliations of the
members.*®® Whi | e Congress al most always accepts a
members and committees are | ess l' i kely to a
comments.t!

Most agencies employ their own legislative counsel , charged with drafting and reviewing

legislation in the same way that the House and Senate Legislative Counsel provide those

services for Congress. However , agenciesod6 legislative coul
staff members who provide drafting assistance to Congress or the Executive Branch.

Agencies usually follow one of the following models for coordinating legislative drafting

and technical assistance requests within the agency**?:

109 See Walker, ACUS Report, supra note 106, at 10.

110 |d

m See Jarrod Shobe, Agencies as Legislators: An Empirical Study of the Role of Agencies
in the Legislative Process, 85 Geo. Wash. L. Rev. 451, 481 (2017).

112 See Walker, ACUS Report, supra note 27, at 28-29.
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Centralized Legislative Counsel Model Legislative Counsel is the primary drafter

(predominant model) of legislation and technical assistance
responses.
Decentralized Agency Experts Model Legislative Affairs Office is the official

Congressional liaison, but technical
assistance requests are addressed by
bureau level policy and program experts
and attorneysd Legislative Counsel plays

a limited role.
Centralized Legislative Affairs Office Legislative Affairs Office is the official
(more frequently used with contact for technical assistance requests
independent agencies) and provides responses to Congress for

those requestsd coordinating with the
agency policy and program experts and
attorneys, including Legislative Counsel.

Interest Groups

Interest groups are the final category of legislative drafters. In some cases, the Executive
Branch may work with industry groups (including regulated industries) and/or public
interest groups or other regulatory beneficiaries to draft legislation. In other cases, interest
groups, industry representatives, academics, individual policy experts, or organizations
like ACUS or the American Law Institute may draft legislation on behalf of Members of
Congress or Congressional committees. Legislators may also rely on uniform laws or
model laws to draft legislation. This process is ubiquitous at the state level. A 2019 USA
Today investigation found that more than 10,000 bills were introduced in state legislatures
in the preceding eight years that were based on uniform or model legislation prepared by
special interest groups. A large percentage of those state laws were based on laws
drafted by the American Leqgislative Exchange Council (ALEC), which describes itself as
a mambership organization of state legislators dedicated to the principles of limited
government, free markets and federalism. &

Resources

1 Center for Public Integrity Report re: Model Laws
1 Ghostwriting the Government (Harvard Political Review)

1 Last Week Tonight with John Oliver i State Leqgislatures and
ALEC

113 See ALEC, About ALEC, accessible at: https://www.alec.org/about/
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Questions and Comments

1. Rationales for drafting legislation: Professor Jesse Cross has observed that
members of Congress occasionally draft legislation or include text in legislation even
though they do not want courts to implement the legislation or text.}*4 In some cases, the
audience for the legislation or text is constituents, and the legislation or text is drafted to
indicate to the constituents that the member hears their concerns and supports them.
AMessage billso are frequently introduced by 1
though they have no chance of being enacted as laws.'!® In other cases, Cross argues,
the audience for legislation or text in legislation is agencies, and the language is included
to direct agencies to take certain actions or implement certain policies regardless of
whether courts will enforce the directives.''® Members include the language because
Congress can influence or control agency action in ways that do not require judicial
enforcement.!'’ Finally, in some cases, the audience for text in legislation is the
nonpartisan Congressional offices like the Congressional Budget Office.''® Members may
include language in legislation, for instance, to obtain a favorable budget score from the
Congressional Budget Office in its review of legislation. Professor Cross argues that, in
interpreting statutes, courts should ignore (i.e. not enforce) language included by
Congress to address the non-judicial audiences outlined above. Should Congress ignore
such language that is enacted into law? How could such language be identified?

2. Agency technical assistance: As noted above, agencies routinely provide
technical assistance to Members of Congress and Congressional committees regardless
of the political affiliation of the requester. Why might agencies be so willing to provide
technical assistance? Although Congress frequently seeks agency technical assistance
on legislation, structural roadblocks within agencies have generally prevented agencies
from providing technical assistance on appropriations legislation.’’® As Congress
increasingly relies on appropriations legislation and the reconciliation process to enact
laws, most of the benefits for Congress and agencies are lost.

3. Drafters of unorthodox legislation: As Congress enacts more legislation through
omnibus bills and reconciliation bills, which persons or entities play a more central role in
the drafting process and which persons or entities are involved less frequently in the
drafting process?

4. Drafting manuals : When Members of Congress or Congressional Committees
draft legislation, they frequently rely on drafting manuals that outline uniform rules and
conventions to be used for drafting. Recognizing what those rules and conventions say

114 See Jesse M. Cross, When Courts Should Ignore Statutory Text, 26 Geo. Mason L. Rev.
453, 457 (2018).

115 See Ganesh Sitaraman, The Origins of Legislation, 91 Notre Dame L. Rev. 79, 109 (2015).
116 See Cross, supra note 114, at 457-458.

117 |d

118 |d

119 See Walker, ACUS Report, supra note 106, at 11, 16.
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can assist a court in determining why text is (1) written in a particular manner; (2) included
in legislation; or (3) included in a specific location in the legislation. The Offices of
Legislative Counsel for the House and for the Senate each have drafting manuals that
they ask members to follow when drafting legislation. The manual for the House is
available here. The Office of Legislative Counsel for the House also provides members
wi t h Inteoductiéin to Legislative Draftingd a nd a Quicla Gudlg.o Infiaddition to
those drafting manuals, Congressional committees frequently implement their own style
guides and rules. Committees may also take different approaches to legislative drafting.
Some committees, for exampl e, engage 1in
debates and amends legislation using narratives about what the text should accomplish,
rather than using the actual text.1?°

Just as Congress relies on drafting manuals, many agencies have adopted legislative
drafting manuals which are not always identical to Congressional drafting manuals. Thus,
if a court focuses on the identity of the drafter when engaging in statutory interpretation,
it would be helpful for the court to be familiar with the rules and conventions set forth in
agency drafting manuals, as well as the drafting manuals of the Congressional Offices of
Legislative Counsel and Congressional committees.

lll.  Anatomy of a Law

Most laws have a similar structure that is most apparent when examining the law as
enacted, before the law is codified. This section outlines the basic structure of a law using
the Toxic Substances Control Act (TSCA) as an example. Not every law includes all of
the types of provisions identified in this section, and not every law is structured in precisely
the order outlined in this section. Nevertheless, most federal laws are organized in a
manner roughly approximating the structure outlined in this section. The first page of
TSCA, including the table of contents, is reproduced below.

120 See Bressman & Gluck, supra note 95, at 750.
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PUBLIC LAW 94-469—0CT. 11, 1976 90 STAT. 2003

Public Law 94-469
94th Congress

An Act

To lat and p buman health and the i by Oct. 11, 1976
tricti in chemical

iri ing and ¥ use on b
and for other purposes. [S. 3149)

Be it enacted by the Senate and House of Representatives of the )
United States of America in Congress assemb Toxic Substances

SECTION 1. SHORT TITLE AND TABLE OF CONTENTS. Lo .
This Act may be cited as the “Toxic Substances Control Act”. :20:!5(: 2601
TABLE OF CONTENTS ’

. Short title and table of contents,
Findings, policy, and intent.
Definitions.

- 5ope

6. Regulation of h d h 1 sub and

3 laws,
10, Research, development, councuon dissemination, and utilization of data.
. 11 Inspections and subpoenas.

13, Entry lnno customs territory of the United States.
14. Disclosure of data.

15. Prohibited acts.

16. Penalties.

. 17. Specific enforcement and seizure.

18. Preemption.

Act,
ut and evaluation of test methods,

E‘;‘ﬁ?ﬁ?f?é‘iiﬁi?ﬂ‘fﬁf?{ﬁf?ﬁﬁ

. Annual report.
81. Effective date.
SEC. 2. FINDINGS, POLICY, AND INTENT.
(a) Fixprves—The Congress finds that— 15 USC 2601.
(1) human lmnﬁmd the environment are being exposed each
yeartoa lume number of chemical substances and mixtures;

(2) mlnachemwd substances and mixtures which
are conaunty being developed and produced, there are some
whose manufacture, processing, distribution in commerce, use, or
digposal may present an unreasonable risk of injury to health or
the environment ; an:

(3), the effective ion of interstate commerce in such
chemml nb.tame- m aloo neoenhtes the reguhtmn

of intrastate substances and mixtures,

(b) Poucy —It is tho of the Umted States that—
(1) ad dhadevelopad with respect to the effect
ofehqm nb.uneeemd mixtures on health and the environ-
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At the broadest level, most laws have the following three components: (1) Introductory
Material ; (2) The Core Provisions of the Law  (establishing and implementing rights and
duties); and (3) Ancillary Provisions

A. Introductory Material

Most statutes include the following provisions as introductory material: (1) Public Law

Number; (2) Long Title and Enacting Clause ; (3) Short Title ; (4) Findings and

Purposes ; and (5) Definitions . As noted above, for federal laws, legislation is assigned
a Public Law Number when enacted based on the chronological order of enactment. For
TSCA, the Public Law Number is Public Law 94-469, signifying it was the 469" law
enacted by the 94" Congress. If you look at the example above, you will notice that the
law was enacted on October 11, 1976, and published on page 2003 of Volume 90 of the
Statutes at Large (more on that in the next section of this chapter). You will also notice
that the bill enacted into law was originally introduced as S.3149.

Long Title and Enacting Clause

Immediately after the Public Law Number, legislation usually includes a long title and an
enacting clause. According to the House Drafting Manual, t he | ong ti t |
and briefly describe what a bill does.0 The title gives legislators and the public general
notice regarding the purpose or function of the law. In TSCA, above, the long title is the
provision that begins with dlrAnmediadety tfollofjving]the
long title is the enacting clause. Technically, only material following the enacting clause
isenactedintolaw.| n TSCA, the enacting clause 1is
€0

Short Title

Many laws include a short title after the enacting clause, and the House Drafting Manual
recommends including them for major legislation or to facilitate cross-references in
statutes. As the name suggests, the short title is a condensed title (often an acronym)
that is added for political or marketing purposes, or to make it easier to refer to the bill
generally. Theipopul ar n amthed.&. Code generallygefers to the short titles
of statutes. As will be discussed later, some courts examine titles (including the long and
short titles) to determine the meaning of ambiguous provisions in statutes. The short title

e shot

regul

t he

of TSCAJ The Toxic Substances Control Actd i s f |l agged above with

Title. o
Findings and Purposes

Following the short title of the law, laws frequently include legislative findings and a listing
of the purposes for the law. The fApurposeso generally

objectives in enacting the law, while the findings often include more detailed factual
findings and outline the reasons why the law was enacted. The findings section may also
be used to identify the constitutional basis for the law. As noted later in this book, some
courts will look at the purposes section to aid in interpreting ambiguous provisions in the
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law to achieve the purposes established for the law. The House Drafting Manual counsels
against including purpose sections in laws (which it claims are redundant), except to
identify the constitutional basis for the law. Section 2 of TSCA, above, is an example of a
findings and purposes section.

Definitions

If laws include definitions that apply across the law, they are often collected in a single
Adef i ni t i.dvhilethatseetiontisioftenincluded in the introductory section, some
laws include a fi d e f iseciioh towamstite end of the law. If laws include definitions
only applying to portions of the law, those definitions will be included in the portion of the

l aw to which they wildl apply rather. Thehan
fdefinitionsodo section is included to provide

of the statutes referenced repeatedly throughout the law; to clarify legislative intent when
the law includes a term that could have multiple meanings; or to replace the ordinary
meaning of a term with a different meaning. The Clean Water Act, for instance, defines
Anavigable waterso as fdAwaters of the Uni

t ed
4

do not necessarily dobeceoth 30fdSChe sihhei gawdes.

section and includes definitions for @AStateo
various U. S. territories and possessions
definition for a term that could have several general meanings), and Adi st r i

commerceo (an important term that outl:]
law).

B. Core Provisions of the Law

The second general portion of a law is the portion outlining the core provisions of the law.
This usually includes provisions that create rights or duties and provisions that
implement and enforce the rights and duties created by the law. Although the two
sections will be described separately, it is not always easy to separate the two types of
provisions in practice, as the law may include provisions that simultaneously create a duty
and establish a penalty for violating that duty. A law may provide, forinst anc e ,

person who operates a vehicle in a park may be fined $100 for each offense,06 wi t hou't
A N

nes

t hat

including a separate provision that states

Rights and Duties

The core provisions of most laws are the provisions establishing rights and duties. The
provisions prohibit or require specific conduct, set standards and outline the scope of
standards, and may impose obligations on government actors as well as the public. The
provisions may also incentivize, rather than require, private conduct. TSCA Sections 4
(establishing testing requirements), 5 (requiring manufacturing and processing notices),
6 (providing for the regulation of hazardous chemical substances and mixtures), 8
(establishing recordkeeping and reporting requirements), and 16 (prohibited acts) are
some examples of rights and duties provisions.
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Implementation and Enforcement

The other core provisions of most laws are the provisions setting forth procedures,
sanctions, and remedies for implementing and enforcing the rights and duties created by

the law. If the statute creates an agency or gives the agency enforcement and
implementation authorities, those will usually be included in this section of the law. TSCA
Sections 11 (inspections and subpoenas), 16 (penalties), 17 (specific enforcement and
seizure), and 20 (citizensd civil actions)
enforcement provisions.

C. Ancillary Provisions

The last general portion of a law is the portion addressing ancillary matters. This portion
usually appears at the end of the law. Some of the provisions that may be included in this
portion of the law include effective dates , authorization and a ppropriations
provisions , and conforming amendments . In rare cases, sunset provisions |,
terminating the law on a specific date or when certain conditions have been met, are also
included in this portion of the law.

Effective Date

Federal laws are generally effective upon enactment. Congress can delay the effective
date for the law generally or for specific provisions of the law by specifying alternate
effective dates. Even though TSCA was enacted in October, 1976, Congress, in Section
31 of the Act, delayed the effective date until January 1, 1977.

Authorization and Appropriations Provisions

If the government needs to spend money to implement and enforce a law, the law
frequently includes provisions authorizing specific amounts of money to be appropriated

to a government agency or actor for specific time periods for purposes specified in the
Aaut hor i z at.iAmantborizatioropvovisson o ia different from an appropriations
provision .Anaut hori zation provision fiauthorizeso
make an appropriation of money to the government. An appropriations provision, on the

other hand, actually appropriates money from the Treasury to be paid to the government
agency or actor for a specific time period and for a specific purpose. TSCA, in Section 29,
includes an authorization provision.

Conforming Amendments

Conforming amendments address how to reconcile the law with existing laws and include
(1) renumbering of existing code sections ; (2) repeals of existing laws ; (3)
severability clauses ; and (4) preemption clauses .

Repeals by implication are disfavored, so Congress usually includes explicit provisions in
laws to repeal existing law(s) or portions of existing law(s) if it intends the new law to
supersede the existing law(s).
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Severability clauses are included to address the manner in which a court should
interpret a statute if a portion of the statute is held to be unconstitutional or is otherwise
invalidated. When a court invalidates a portion of a statute, it must determine whether the
rest of the statute can still be enforced or whether the entire statute should be invalidated
because a portion of it was held to be invalid. If the court concludes that Congress would
have intended to have the remainder of the statute enforced even though a portion of the
statute was invalidated, the court will sever the invalid portion from the remainder of the
statute and enforce the rest. If, on the other hand, the court determines that Congress
would not have intended to have the remainder of the statute enforced without the invalid
portion, the court will invalidate the whole statute, finding that the provision is
inseverable . In a severability clause (or inseverability clause), Congress can indicate
whether it intends that specific portions of the law are severable from the rest of the law
or whether the entire law should be invalidated if those provisions are invalidated.
Congress might include such clauses when it anticipates that there may be provisions
that could be invalidated. Most courts treat severability clauses as evidence of
Congressod intent, t hough, rather than a
the statutory interpretation issue. There is no severability clause in TSCA.

Preemption clauses in federal laws address whether the law will displace state law, so
that states cannot enforce state legislation or common law in the area addressed in the
federal law. Even without an express provision addressing preemption, though, a court
might find that a federal law implicitly preempts state law. Section 18 of TSCA includes a
provision that preempts state law in limited circumstances, but otherwise provides that
states can continue to enforce their own laws.

D. Structure Conventions

As you browse through TSCA or other statutes, you will notice that federal laws follow
some general conventions regarding structure, usually established by the drafting
manuals of the Office of Legislative Counsel. For instance, as in TSCA, many laws include
a table of contents in the introductory material. If a law is very long, it is often divided into
separate edadichl e$§ whi ch a dSkctiensand stbsectomsefiaws
often have headings or titles, and the House Drafting Manual suggests that section
headings should be used for all sections if they are used at all. The laws also generally
follow standard numbering conventions. Other than titles, the top level components of

doptin

topi c:

| aws ar e ,0fi saencdt itohnesy ar e numb eRroeedding downward,i ng wi

sections are followed by subsections (labeling starting with (a)); paragraphs (labeling
starting with (1)); sub-paragraphs (labeling starting with (A)); clauses (labeling starting
with (i)); and sub-clauses (labeling starting with (1)).
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Problem 2 -2: Anatomy of a Statute

Find the statute that created the Federal Motor Carrier Safety Administration and identify the
Public Law Number, Long Title, and Short Title of the statute. In addition, answer the following
guestions about the statute:

1. What is the number of the bill that became the statute?

2. Where was Section 1 of the statute codified in the United States Code?

3. Does the statute include a separate section defining terms for purposes of the statute?
4. What findings did Congress make regarding the number of crashes involving motor

carriers or the need for inspections of motor carriers?

5. What is the first purpose identified by Congress for the statute?

6. The statute creates the Federal Motor Carrier Safety Administration (FMCA). Is that
agency an independent regulatory agency? Does the statute require that the Administrator
have any special skills or background? Note that Title | of the statute creates the agency and
transfers money and various responsibilities to the agency.

7. What powers and duties are assigned to the Federal Motor Carrier Safety
Administration under the statute? Does Congress, in Title I, assign the agency any additional
duties?

8. Does the statute include any provisions authorizing expenditures to implement motor
carrier safety?

9. What is the effective date of the statute?

10. In Title Il of the statute, Congress amends many other statutes to address motor carrier

safety. Does the statute require the Secretary of Transportation to implement any of those
requirements through rulemaking? If so, which sections of the statute require the Secretary to
implement requirements through rulemaking?

11. Does Congress, in Title Il of the statute, provide the Secretary of Transportation with
authority to implement any of the requirements of the statute through adjudication (i.e. by
iIssuing an order)? If so, which sections authorize the Secretary to make decisions through
adjudication?

12. Section 201(a) amends Section 31310(b)(1) of Title 49 of the U.S. Code to include
additional grounds for disqualifying persons from operating a commercial motor vehicle. How
long is a person disqualified from operating a commercial motor vehicle under that provision?
13. Section 202(a) amends Section 30311(a)(6) of Title 49 of the U.S. Code to include
additional obligations for States in overseeing motor carrier safety. What are the
repercussions, for states, if they do not comply with the requirements of 49 U.S.C. § 31311(a)?
14. Does the statute create any new civil penalties or provide the Secretary with the
authority to impose new or additional civil penalties beyond those in existence at the time of
the enactment of the statute?

15. Does the statute creating the FMCA include a severability provision or preemption
provision?
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V. The Codification Process

When a federal law is first enacted, it is assigned a & ¢
Public Law number as discussed above, and it is A
publ i shed as aGofiesnménpPuldlishingd
Office (GPO). At the end of each session of ll-
Congress??!, the GPO compiles t h a't s estips ||
laws into Statutes at Large . The Statutes at Large
reproduces the laws from each session exactly as
enacted by Congress. The printed edition of the
Statutes at Large is legal evidence of the laws,
concurrent resolutions, proclamations by the President, Statutes at Large i Photo by Coolceasar
and proposed and ratified amendments to the CCBY-SA3.0

Constitution. See 1 U.S.C. § 112. After laws are published as slip laws and published in

the StatutesatLarge , t hey aroe ofirc oidnicfoi repddJnitadtSeaigs Codet o t he

The United States Code (U.S. Code) was envisioned as a harmonized compilation of all
of the | aws of general ddchpgermandnt i natre e.s&¥ Whereas the
Statutes at Large is organized chronologically by date of enactment, the U.S. Code
arranges and consolidates statutes based on the subjects that they address. As of 2021,
the U.S. Code was divided into 53 different tittes. The pr ocess of AfAc
U.S. Code is carried out by the Office of Law Revision Counsel of the House of
Representatives (OLRC). As illustrated below, the OLRC often re-organizes laws or
removes sections of the laws in the codification process to create a more readable and
uniform code, so the laws, when codified, usually do not look the same in the U.S. Code

as in the Statutes at Large.

Within the U.S. Code, there are actually two types of law: positive law and non -positive

law .23 Approximately half of the titles in the U.S. Code have been arranged by the OLRC
into harmonized compilations from the law found in the Statutes at Large. Those
compilations were then submitted to Congress and Congress enacted them into law.?4
Once Congress enacts a title of the U.S. Code into law, it is positive law and replaces
the Statutes at Large as legal evidence of the law.?> Once atitle is positive law, Congress
must make all future amendments to that title by reference to the specific sections of the

121 As of December, 2023, GPO had only published the Statutes at Large through 2017 on
its website.
122 Act of June 27, 1866, ch. 140, 14 Stat. 74.

123 Section 205(c) of House Resolution No. 988, 93d Congress, as enacted into law by Public
Law 93-554 (2 U.S.C. 285b), provides the mandate for positive law codification.
124 For an example of a bill that codifies a title as positive law, see Public Law 111-314, which

enacted Title 51 of the Code.
125 1 U.S.C. § 204.
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title to be amended.'?% The titles preceded by an asterisk on this listing provided by OLRC
have been enacted into positive law.

The remaining titles in the U.S. Code have been arranged into harmonized compilations
of the law by OLRC but have not yet been enacted into law by Congress. Those titles are
non -positive law and are merely prima facie evidence of the law. If there is a conflict
between the text in the non-positive law titles of the U.S. Code and the text in the Statutes
at Large, the text in the Statutes at Large takes precedence over the text in the non-
positive law titles of the U.S. Code. See United States v. Ward, 131 F.3d 335, 339-40 (3d
Cir 1997).

The process of uhdertaken byyhe OLARE vades liepenwding on whether
the law to be codified is amending positive law or non-positive law. With every law, OLRC
reviews each provision of the law to decide whether and where the provision will be
included in the U.S. Code. OLRC has greater discretion when codifying non -positive law
than when codifying positive law. For non-positive law, OLRC must first determine which
secti ons o fgenedalandlpamaneatr, @ liecause only genner al
provisions are included in the U.S. Code.'?” Appropriations provisions, for instance, are
not permanent, so OLRC generally will not include them in the U.S. Code. If OLRC
determines that a provision of a statute is general and permanent, it will then decide
where to place it in the U.S. Code. If the law amends an existing provision of law, OLRC
will simply amend the existing provision in the U.S. Code. However, if the provision is
completely new, OLRC has significant discretion in deciding how to incorporate the
provision into the U.S. Code. As a result, provisions in a single law may be codified in
multiple different titles of the U.S. Code. In addition, in many cases, OLRC may choose
to include text enacted by Congress in explanatory notes in the U.S. Code rather than in
stand-alone sections of the Code. OLRC does not consult with Congress when codifying
non-positive laws.

When Congress enacts a law that should be codified in a title of the U.S. Code enacted
as positive law , OLRC has less discretion in codifying the law. As noted above, for
positive law titles, Congress is supposed to indicate, in any amendment, the sections of
the positive law to be amended. When Congress does that, OLRC has no discretion to
change or re-organize the law in any way. However, if Congress enacts a law that closely
relates to a title of positive law, but does not directly amend the positive law, OLRC must
either (1) include the law in a note following a section of the positive law title, or (2)
incorporate the law into a non-positive law title, as described in the preceding
paragraph.t?®

As is evident from the discussion above, although the codification process is supposed
to create a more organized and uniform compilation of the laws of the United States, it

126 See Jarrod Shobe, Codification and the Hidden Work of Congress, 67 U.C.L.A. L. Rev.
640, 645 (2020).
127 Id. at 656.
128 Id. at 658.
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creates some problems. First, most bills enacted by Congress end up being codified in

several different titles in the U.S. Code.'?° Consequently, when reading the U.S. Code it

is often difficult to determine which law created the provision one is reading, as the U.S.

Code does not necessarily include all of the provisions of a law sequentially and

separated from provisions of any other law.*3° More importantly, many sections of a law

may be omitted from the US. Code version because they are
permanent,0 and t he headings or numbering for p
reorganized. Finally, OLRC includes many provisions of law enacted by Congress in the

editorial notes for other provisions of the U.S. Code.3! Those provisions are difficult to

locate and, because of the way in which the notes are included, it may be difficult to

determine which material in the notes was enacted by Congress, as opposed to purely

editorial notes added by OLRC.'3? The types of statutory provisions most frequently

included in the notes are effective dates, short titles, regulations, rules of construction,

purposes, findings, savings provisions, and study and reporting requirements.133

Questions and Comments

1. Unorthodox lawmaking: Many federal laws are being enacted through omnibus

legislation and through appropriations legislation (and reconciliation). Because omnibus

bills are drafted by many different committees or entities and may address many different

substantive areas of law, they tend to be long and include more errors and inconsistencies

than laws enacted through the traditional processes.*** Consequently, there are many

more fArough edgeso that need to be smoothed
more opportunities for OLRC to misinterpret Congressional intent when reorganizing and

removing provisions from the law. Because omnibus laws include so many different

provisions addressing different topics, the laws will usually be codified across an even

broader scope of titles than laws that address a narrower topic(s).** In general, the law

as codified wildl l' i kely reflect OLRCOs work t
the traditional processes.

Laws passed through the reconciliation process that include appropriations provisions
also create codification problems for OLRC. While appropriations laws are not supposed
to include substantive provisions, as noted above, Congress frequently ignores that self-
imposed rule. As a resul t, | aws passed through dAunor
appropriations provisions that also include substantive law requirements.3¢ While OLRC

129 Id. at 661.

130 Id. The notes in the Code usually identify the statute originally creating the provision, as
well as any statutes amending it, but will not specify which language in the provision was originally
included and which language was changed in the amendments. Id.

131 Id. at 666-667.

132 |d
133 |d
134 Id. at 674-675.
135 Id.

136 Id. at 676.
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will not codify appropriations provisions because they are not general and permanent, it
must take extra care to identify substantive provisions intertwined with appropriations
provisions which should be codified.3’

2. Al ternative compi | atniaddition to thé officidl eersiinbtitee 0 :

U.S. Code, there are several unofficial versions maintained by other entities, where the

structure of the laws more closely resembles the structure of the original laws enacted by

Congress. Many of the entities maintain unofficial versions of the U.S. Code in order to

assist them in interpreting the laws or in drafting new laws. The Office of Legislative

Counsel for the House of Representatives, for example, maintains a collection of laws

that either do not appear in the U.S. Code or have been included in a title of the Code not

enacted into positive law. Similarly, many federal agencies maintain a collection of the

laws that they administer or that affect them directly.'3 As with the Office of Legal

Counsel, the laws in the agency collection more closely resemble the structure of the

original laws and include all of the language enacted by Congress. Finally, private
companies, including West (Thomson Reuters) (U.S. Code Annotated) and LexisNexis

(U.S. Code Service), publish their own versions of the U.S. Code. Professor Jesse Cross

raises concerns that the establishment of alternative, easier to understand versions of the
codecreates an fiuneven playing field for t hos
di sadvantage in accessing®and understanding t

CALI CHAPTER QUIZ

Now that youdve fini s h ehbrtdlikenpghe materic at
www.cali.org/lesson/19750. It should take about 30 minutes to complete.

137 Id.
138 Id. at 682-683.
139 Id. at 644.
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Chapter 3:

Theories of Interpretation

Arhe hard truth of the matter is that American courts
have no intelligible, generally accepted, and consistently
applied theory of statutory interpretation. 0

HENRY M. HART, JR. & ALBERT M. SACKS

l. Introduction

The first two chapters of this book focused on the relative powers of Congress and the
Executive Branch in the creation of statutes and the procedures that Congress uses to
make statutes. This chapter shifts the focus to courts and the interpretation of statutes.
As noted above, many statutes adopted after the New Deal delegate powers to agencies
to implement and administer statutes. Consequently, agencies often interpret statutes
before courts interpret them. While the way agencies interpret statutes can have
significant impacts on the public and can affect the manner in which courts interpret those
statutes, those impacts and effects will be addressed later in this book. This chapter
focuses, instead, on statutory interpretation by courts .

Judges use various theories and tools to interpret statutes, regardless of whether the
statutes involve administrative agencies, but judges modify their interpretive approach to
some extent when administrative agencies are involved. Agencies rely on many of the
same theories and tools when deciding, in the absence of judicial direction, how to
interpret ambiguous statutes, as do lawyers when counseling and advocating for clients.

Theories are the broad, general philosophical approaches to statutory interpretation, and
focus on the goals of statutory interpretation. Theories address questions such as (1)
whether laws should be interpreted based simply on the text as enacted; (2) whether they
should be interpreted in a manner that advances the intent of the enacting legislature,
even though that interpretation creates tension with the language enacted; (3) whether
they should be interpreted in a manner that advances the overall purposes of the
legislation; and (4) whether they should be interpreted dynamically, to evolve to address
changes in the law and society.
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Tools, on the other hand, are the specific rules and canons that courts apply to interpret
statutes once they have chosen a theory to use when interpreting the statute. Some
examples of traditional rules and canons of statutory interpretation are (1) language in a
statute that can have multiple meanings should be interpreted according to the ordinary
meaning of the language; and (2) when a word that can have several meanings is used
in a list of other words, the word should be interpreted to have a meaning that is consistent
with the meanings of the other words with which it is used. This chapter will focus on the
theories of statutory interpretation. The tools are covered in subsequent chapters.

lI.  Lack of Uniformity in Statutory Interpretation

Take heed, readers, if you hope that this book will identify a consistent, uniform approach
for statutory interpretation by courts. As Henry Hart & Albert Sacks, | e a d e rLegyal
Processo movement in the 1950s, observed (he
hard truth of the matter is that American courts have no intelligible, generally accepted,
and consistently applied theory of statutory interpretation. & While many judges rely on
particular theories, few judges are dogmatic in their adherence to a single theory and
judges routinely apply the canons and other tools of interpretation in seemingly
inconsistent ways across the spectrum of cases that they decide.**! Significantly, while
court sstag decigsoi ef f ect t o t he languageropstartesathey
donot gi v e siamgecidiso e f f e ankethotlsothat aneeused to interpret statutes
(methodological stare decisis). Unlike most other areas of law, judges do not accord any
precedential value to the theories or tools used to interpret statutes by higher courts
(including the Supreme Court) or by their own court, even when they are interpreting a
statute that they, or a higher court, has already interpreted.#? Thus, even though a court
may have interpreted a statutory term according to its primary dictionary definition in one
case, in a later case, the same or a lower court might interpret another section of that
same statute broadly to achieve the underlying purposes of the statute, ignoring a primary
dictionary definition.

Critics argue that the lack of uniformity and consistency makes it difficult for the public
and lawyers to predict how courts will interpret statutes and gives courts too much
discretion to interpret statutes based on personal preferences rather than legislative

140 HENRY M. HART, JR. & ALBERT M. SACKS, THE LEGAL PROCESS: BASIC
PROBLEMS IN THE MAKING AND APPLICATION OF LAW 1169 (William N. Eskridge, Jr. &
Philip P. Frickey eds., 1994). See also, Antonin Scalia, Common-Law Courts in a Civil-Law
System: The Role of United States Federal Courts in Interpreting the Constitution and Laws, in A
MATTER OF INTERPRETATION: FEDERAL COURTS AND THE LAW 3, 14 (Amy Gutmann ed.,
1997).

141 See Abbe R. Gluck & Richard A. Posner, Statutory Interpretation on the Bench: A Survey
of Forty-Two Judges on the Federal Courts of Appeals, 131 Harv. L. Rev. 1298, 1302 (2018).

142 Id. For an examinati on of | ower courtsbo

interpretation decisions, see Aaron-Andrew O. Bruhl, Communicating the Canons: How Lower
Courts React When the Supreme Court Changes the Rules of Statutory Interpretation, 100 Minn.
L. Rev. 481 (2015).
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preferences.'*® Even though judges frequently apply canons of construction (tools ) to
interpret statutes, Karl Llewellyn famously illustrated decades ago that most canons have
a counter-canon that could be argued to apply in similar circumstances to suggest a
different interpretation of the statute than the interpretation suggested by the primary
canon.'** Accordingly, critics argue that the ad-hoc application of canons allows judges
to point to authority to support whatever interpretation aligns with their policy
preferences.14

Many states have attempted to create a more consistent and uniform system of statutory
interpretation by adopting statutory directives. A statutory directive is a provision enacted
bythel egi sl ature that clearly indicates to
a statute or provisions in the statute should be interpreted.}#® State legislatures have
frequently enacted canons of construction or entire codes of construction as statutory
directives.'#” At the federal level, Congress has been more sparing in the adoption of
statutory directives. Professor Abbe Gluck maintains that Congress has adopted
At housandso of rules of construction, b
preemption clauses, savings clauses, and severability clauses, which are narrowly
targeted to address specific issues in individual statutes.'*® One of the few general
statutory directives adopted at the federal level is the Dictionary Act, which states, among
other things, that singular terms in federal statutes include plural terms, words used in the
present tense include the present and future tense, and words importing the masculine
gender also include the feminine gender.4°

Several commentators have advocated for adoption of broader federal statutory directives
to address the cacophony of statutory interpretation in federal courts. Professor Nicholas
Rosenkranz has proposed that Congress and the courts adopt Federal Rules of Statutory
Interpretation through a process similar to the process used to codify the Federal Rules

143 See, e.g., Nicholas Quinn Rosenkranz, Federal Rules of Statutory Interpretation, 115
Harv. L. Rev. 2085, 2141-2142 (2002).
144 See Karl N. Llewellyn, Remarks on the Theory of Appellate Decision and the Rules or

Canons about How Statutes are to be Construed, 3 Vand. L. Rev. 395 (1950).

145 See Rosenkranz, supra note 143, at 2142.

146 See Linda D. Jellum, iWhi ch i s to Be Master, oThe J
Statutory Directives Violate Separation of Powers, 56 U.C.L.A. L. Rev. 837 (2009).

147 See Rosenkranz, supra note 143, at 2089-90 (noting that all 50 states and the District of
Columbia have interpretive codes and citing many of the statutory provisions); Glen Staszewski,
The Dumbing Down of Statutory Interpretation, 95 B.U. L. Rev. 209, 217 (2015); Abbe R. Gluck,
The States as Laboratories of Statutory Interpretation: Methodological Consensus and the New
Modified Textualism, 119 Yale L. L. J. 1750, 1786 (2010).

148 See Abbe R. Gluck, The Federal Common Law of Statutory Interpretation: Erie for the Age
of Statutes, 54 Wm. & Mary L. Rev. 753, 791-792, 802-803 (2013). See also Jarrod Shobe,
Congressional Rules of Interpretation, 63 Wm & Mary L. Rev. 1997 (2022) (identifying thousands
of Congressional Arul es of andrertiézmg judges fot relyang on
canons that have not been enacted as law).

149 1U.S.C. 81
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of Evidence and Federal Rules of Civil Procedure.*® Thus far, though, Congress has not
significantly expanded its use of statutory directives and there remains no uniform,
consistent approach to statutory interpretation in American courts.

Questions and Comments

1. Constitutional authority : Does the Constitution address whether courts or
Congress can, or should, establish rules regarding the interpretation of statutes? What is
the role of the courts under Article IlI? Is there authority in Article | for Congress to
establish rules that courts should use when interpreting statutes? Are there any
constitutional limits on the rules that Congress could require courts to follow when
interpreting statutes? See Nicholas Quinn Rosenkranz, Federal Rules of Statutory
Interpretation, 115 Harv. L. Rev. 2085, 2091, 2102-2121, 2156 (2002). See also Kevin M.
Stack, Purposivism in the Executive Branch: How Agencies Interpret Statutes, 109 NW.
Univ.L. Rev. 871, 918-919 (2015); Abbe R. Gluck, The Federal Common Law of Statutory
Interpretation: Erie for the Age of Statutes, 54 Wm. & Mary L. Rev. 753, 803 (2013), citing
Antonin Scalia & Bryan A. Garner, READING LAW: THE INTERPRETATION OF LEGAL
TEXTS 244-245 (2012); Linda D. Jellum, i Wh i ¢ h  iMastet,0d he Bugliciary or the
Leqislature? When Statutory Directives Violate Separation of Powers, 56 U.C.L.A. L. Rev.
837, 841-842, 947, 879, 890-896 (2009); Jonathan T. Molot, Reexamining Marbury in the
Administrative State: A Structural and Institutional Defense of Judicial Power over
Statutory Interpretation, 96 NW. U. L. Rev. 1239, 1246 (2002).

2. Expertise and accountability : If both Congress and courts have constitutional
authority to establish rules regarding the interpretation of statutes, what arguments might
be made in favor of having one branch establish such rules, based on factors including
expertise and accountability? Should such rules be established retroactively on a case-
by-case basis or proactively and holistically? How would your response to that question
impact which branch would be better situated to establish such rules?

3. Broad rules of statutory interpretation v. narrow rules of statutory

interpretation : Are there any concerns raised by a legislatively created rule of statutory
interpretation that applies generally to all statutes, or all statutes of a specific type, as
opposed to a legislatively created rule of statutory interpretation that applies to a single
statute? See Nicholas Quinn Rosenkranz, Federal Rules of Statutory Interpretation, 115

150 See Rosenkranz, supra note 143. A's an alternative t o Rosenkr :
O6Connor has argued in favor of the adoptSeeon of a
Gary E. Qedaemanigfirst) of Statutory Interpretation, 7 N. Y. U. J. Legi s.
333, 334 (2003). However, some commentators suggest that neither federal rules nor a

Restatement is necessary as consensus methods of statutory interpretation are developing and

that an influential book authored by Justice Antonin Scalia and Brian Garner could serve as a de

facto treatise on interpreting statutes. See Lawrence M. Solan, |s it Time for a Restatement of

Statutory Interpretation?, 79 Brooklyn L. Rev. 733 (2014).
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Harv. L. Rev. 2085, 2113-2114 (2002); Jellum, iWhich is to Be Master,0 supra, at 837,
841-42, 879, 895-896.

4. Codification and rules

of statutory interpretation:  As

noted in the prior chapter, when

statutes are codified, rules of

statutory construction are often

moved to sections of the U.S.

Code that are separate from

other portions of the statute to

which they apply or are simply

included in editorial notes in the

Code. Consequently, lawyers

and judges may fail to apply

those rules when interpreting

the statute. This problem is exhibited quite
clearly in the U.S. S uYptesevnmigitecdC Siaies, t5043U.SAR& i1 si o n
(2015).

Red Grouper i Public Domain Photo by NOAA

In that case, the Court was interpreting a section of Title 18 of the U.S. Code that imposes
sanctions on anyone who #Aknowingly alters, d ¢
falsifies, or makes a false entry in any record, document, or tangible object with the intent

to impede, obstruct, or influence an investigation by a federal agency.018 U.S. C. § 1519.

John Yates was a commercial fisherman who ordered a crew member to toss a red

grouper into the sea to prevent federal authorities from confirming that he harvested

undersized fish. 574 U.S. at 528 (Click here for a video of his story.) The government

mai ntained that the fish that was thrown over:tk
had, therefore, violated Section 1519 of Title 18. Id. A plurality of the Court rejected the
government 6s argument, relying, i n part, on t
and the fact that t heestruction, alteratién, of falsficatiommf 151 9
records in Federal investigations and bankruptcy.old. at 529. Justice Alito authored a

concurring opinion that also relied, in part, on the title of the section. Id. at 552. However,

neither of those opinions or the opinion of the dissenting Justices noted that Title 18

includesaprovi si on, tucked into a note by the codif
a | egislative construction is to be drawn by
particular section is placed, nor PYAloftheason o f

Justices ignored, or were unaware of, the rule of construction adopted by Congress for
Title 18 of the U.S. Code, which was relegated to the notes in the Code.

151 See Act June 25, 1948, ch. 645, § 19, 62 Stat. 862.
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lll.  Role of the Court 1 Faithful Agent or Junior Partner?

The theory of interpretation that a court will adopt when interpreting
astatute wil/l depend, to some exten
relationship between the Judicial Branch and the Legislative Branch.

Most judges, and most theories, are based on the idea that courts

ar e faithfal agénts © of t he F Whgn they mterpret e .
statutes, judges strive to give effect to the intent of the legislature,

rather than substituting their own policy views.'™>*The Af ai t hf ul &
mo del relies, i n part ,unitaryndrater Di of i on
Artfrom Open Clip ot | € @ 1 s [*aThe noodel i® rooted in the constitutional separation

Library i Public Domain ~ of powers, whereby Congress, not courts, has the power to make

laws.'>> Most of the major theories of interpretation, including

textual i s m, purposi Vvism, and intentional i sm,
agento model |, although the theories diverge v
way to effectuate %he | egislatureds intent.

There is, however, a competing model that is much less
widelyembraced.l n | i eu of a nAfait model , s
judges envi si ojaniort parenérs 0 r thd e
legislature.*>” Those judges reject the view that their role
is Iimited to i mplementing ' atureds i
believe that courts should enrich statutory law by
interpreting laws consistent with contemporary values,

even if such interpretations conflict with unambiguous Handshake i lllustration by Wickey-nl -
CCBY-SA3.0

182 See, e.g., Abbe R. Gluck and Lisa Schultz Bressman, Statutory Interpretation from the
Inside - An Empirical Study of Congressional Drafting, Delegation, and the Canons: Part |, 65
Stan. L. Rev. 901 (2013); Amy Coney Barrett, Substantive Canons and Faithful Agency, 90 B.U.
L. Rev. 109, 110 (2010); Jonathan T. Molot, The Rise and Fall of Textualism, 106 COLUM. L.
REV. 1, 10 n.26 (2006); Eskridge, Frickey & Garrett, supra note 82, at 5-8; John F. Manning,
Textualism and the Equity of the Statute, 101 Colum. L. Rev. 1 (2001).

153 See Cross, When Courts Should Ignore Statutory Text, supra note 114, at 453; Abner J.
Mikva & Eric Lane, LEGISLATIVE PROCESS 103 (2d ed. 2002).

154 See Gluck & Bressman, supra note 152, at 915.

155 See , Jonathan T. Molot, Reexamining Marbury in the Administrative State: A Structural
and Institutional Defense of Judicial Power over Statutory Interpretation, 96 NW. U. L. Rev. 1239,
1250-1254 (2002); Edward H. Levi, An Introduction to Legal Reasoning, 15 U. Chi. L. Rev. 501,
520 (1948).

156 See Barrett, supra note 152, at 112-113 (contrasting textualism and purposivism).

157 See Mark Seidenfeld, Te xt ual i smés Theor e tlnpkcatibnfddStaiukory u pt cy
Interpretation, 100 B.U. L. Rev. 1817 (2020).
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statutory text.*®* Thi s model is the foundation for the
discussed below.%9

Regardl ess of whether statutory interpretatio
Aj uni or partnero model , t h euniversalisbd | apprgeaech at
statutory interpretation, in the sense that they are applied in the same manner regardless

of the statute that is being interpreted.'®° A judge interpreting a statute through textualism

will interpret the statute using the same canons, presumptions, and tools regardless of

the subject matter of the statute or the way the statute was enacted. Increasingly,
however, academi cs aatiruaiversatist 0 capphgcéadorom of t
where the theories are applied differently based on the subject matter of the statute being

interpreted or the procedures used to enact the statute.'6!

The following sections of this chapter introduce the

major theories of statutory interpretation. Although Theories of Interpretation
this chapter will not focus on the specific tools .
. L 1 Textualism
(canons, etc.) used to interpret statutes, it will .
introduce some of them. As you read the cases, T Purpo_swls_m
you wi || di scover that ﬂlnten.tlon.alllsm e of a
of interpretation may influence which tools the T Imaginative
judge will use to interpret a statute. The most Reconstruction
extreme textualists, for instance, will not consult T Dynamic Statutory
legislative history to interpret statutory language. Interpretation
The two major theories of statutory interpretation —_—

today are textualism and purposivism . This chapter will introduce those theories as well
as three other theories that are less popular today but have historical significance: (1)
intentionalism ; (2) imaginative reconstruction ; and (3) dynamic statutory
interpretation .

Questions and Comments

1. Are courts really ac t i n gfaitafgl agie nt s 0 legfslature? ePrior to her
elevation to the Supreme Court, Justice Amy Cohen Barrett argued that many substantive
canons of statutory construction are designed to advance specific policy objectives,
independent of the intent of the enacting legislature (i.e. canons to avoid interference with

158 See Barrett, supra note 152, at 113-114. See also Seidenfeld, supra note 157, at 1834.
159 See Barrett, supra note 152, at 113-114. See also William N. Eskridge, Jr., All About
Words: Early Understandings of the "Judicial Power" in Statutory Interpretation, 1776-1806, 101
Colum. L. Rev. 990, 995-996 (2001) (arguing that the judicial power in Article Il includes an
equitable power to alter statutory text); William N. Eskridge, Textualism, the Unknown Ideal?, 96
Mich. L. Rev. 1509, 1522-32 (1998).

160 See Bressman & Gluck, supra note 95, at 797; Sitaraman, supra note 115, at 116.
Professor Ganesh Sitaraman attributes the universalism, in part, to the acceptance by most
theories of the fiction of a unitary drafter. Id.

161 See Sitaraman, supra note 115, at 116-119; Bressman & Gluck, supra note 95, at 797.
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the powers of states or local governments, the rule of lenity; etc.) and that judges, even
textualist judges, who apply those canons to interpret statutes are adopting a dynamic
approach to statutory Il nterpretation,
legislature. See Amy Coney Barrett, Substantive Canons and Faithful Agency, 90 B.U. L.
Rev. 109, 116 (2010).

Similarly, Professors Abbe Gluck and Lisa Bressman surveyed 137 attorneys who drafted
legislation for Congress and determined that, in many cases, the drafters were unaware
of canons of statutory construction and did not draft statutes with those canons in mind.
Abbe R. Gluck and Lisa Schultz Bressman, Statutory Interpretation from the Inside - An
Empirical Study of Congressional Drafting, Delegation, and the Canons: Part |, 65 Stan.
L. Rev. 901, 906-907, 947 (2013). Considering those findings, Gluck and Bressman
suggest that using those canons to interpret statutes does not necessarily advance
Congressodo i ntendatblB9lthany cases

Professor Jesse Cross also argues that
legislature at times, but he bases his criticism on judicial enforcement of statutory
language that was enacted for non-judicial audiences. See Jesse M. Cross, When Courts
Should Ignore Statutory Text, 26 Geo. Mason L. Rev. 453 (2018). Cross asserts that
Congress frequently includes language in statutes that was directed to agencies,
constituents, or other non-judicial audiences and which was never intended to be
enforced. Id. at 457. By interpreting the statutes to enforce that language, Cross argues
that courts are ignoring the intent of Congress. Id.

2. Other goals for judicial interpretation of statutes? If courts are not simply
agents of the legislature when interpreting statutes, what other roles should courts play?
Professors Bressman and Gluck discuss whether courts could interpret statutes in ways
(1) that could force Congress to change the ways that it drafts laws (in response to the
judicial methods of interpretation); (2) to impose coherence on the U.S. Code; or (3) to
make laws more predictable for the public. See Gluck & Bressman, supra, at 905, 917,
950, 961. Are those appropriate roles for the Judicial Branch?

3. Anti-universalist proposal s: The arguments for anti-universalist application of
theories of interpretation are most forceful when focused on modifying approaches to
interpretation based on the procedures used to enact statutes. For instance, the whole
act rule is a canon of construction relied upon frequently by textualists that provides that
words that are used in multiple places within a statute should be interpreted to have the
same meaning. The canon is based on the fiction that Congress, when drafting the
statute, was acting holistically, and was aware of all the instances where a term was used
within the statute when it used the term in the statute and intended for the term to have
the same meaning every time that it was used. While that fiction may not be unreasonable
when applied to some short statutes adopted through the traditional law-making
procedures, it is not defensible when applied to complex statutes adopted though
omnibus law-making. As noted in the prior chapter, in many cases, omnibus bills are
created by combining many laws that were developed independently without reference to
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each other. Thus, it does not make sense to apply the canon to such a statute.
Accordingly, anti-universalist supporters would argue that textualists should apply the
canon differently, or not apply the canon at all, when interpreting omnibus statutes.

4, Different statutory interpretation approaches for different courts? Some
scholars have even suggested that different courts should adopt different approaches to
statutory interpretation based on the institutional characteristics of the reviewing court.
For instance, since a higher-level appellate court will likely hear fewer cases and have
more resources than lower courts, it may be appropriate for lower courts to rely on simpler
rules and canons to interpret statutes, instead of relying on in-depth analysis of legislative
history and intricate analysis of the text. See Aaron-Andrew P. Bruhl, Hierarchy and
Heterogeneity: How to Read a Statute in a Lower Court, 97 Cornell L. Rev. 433 (2012).
Similarly, since judges in some courts are elected while others are appointed, it may be
more appropriate for judges who are elected to rely on purposivist theories of
interpretation, since the public can vote them out of office if they disagree with the
interpretive approach adopted by the judges. See Aaron-Andrew P. Bruhl & Ethan J. Lieb,
Elected Judges and Statutory Interpretation, 79 U. Chi. L. Rev. 1215 (2012). What are
the advantages and disadvantages of varying the method of interpretation based on the
position of the court within the judicial hierarchy or the manner in which the judges are
selected? Are there constitutional justifications for adopting different methods of
interpretation?

CALI SECTION QUIZ

Before moving on to the next section, why not try a short quiz on the material
you just read at www.cali.org/lesson/19751. It should take about 15 minutes
to complete.

V. Textualism
A. The Theory

The predominant theory of interpretation applied at both the federal level and the state
level is textualism. As the name implies, textualists interpret statutes by focusing on the
ordinary meaning of the enacted text. They look for the meaning i t h adasorable
person would gather from the text of the law, placed alongside the remainder of the
corpus juris [the body of law]o obfective meaning ).16? Textualists will frequently examine

162 See Antonin Scalia, Common-Law Courts in a Civil-Law System: The Role of United
States Federal Courts in_Interpreting the Constitution and Laws, in A MATTER OF
INTERPRETATION: FEDERAL COURTS AND THE LAW 17 (Amy Gutmann ed., 1997). As
Judge Frank Easterbrook has observed, textualists
words as they would sound in the mind of a skilled, objectively reasonable user of words.0 See
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the structure of the statute and the context in which language is used in the statute to
determine the ordinary meaning of the text but are generally reluctant to consult
legislative history or other extrinsic sources to interpret the text.153 New textualists |,
a modern incarnation of textualism, will never examine legislative history.1®* Some
textualists will not even rely on grammar rules, canons of construction, or other extrinsic
sources unless the text that is being interpreted is ambiguous or absurd , although most
textualists will rely on those sources without making that initial determination.®® In
general, though, if the ordinary meaning of the text is clear, textualists will not adopt an
interpretation of the text that conflicts with that ordinary meaning unless the application of
the statute according to its ordinary meaning leads to an absurd result .16®

Al t hough the textualist theory of interpretat
the judicial / legislative relationship, textualists do not search beyond the text for

legislative intent because they believe that the text is the best evidenceoft he | egi sl at u
intent.'” Textualists ful fildl t h eherlegistatre &y datifully i f ai t h
implementing the text enacted by the legislature. From a constitutional standpoint,

textualists maintain that only the text (and not legislative history or other extrinsic sources)

was enacted by the legislature into law through the process of bicameralism and
presentment, so courts allow members of the legislature to circumvent those procedures

when courts rely on legislative history and other extrinsic sources to interpret the meaning

of the text enacted into law.® In addition, many textualists assert that it is inappropriate

to search beyond a s legidative inténsbecausexthereisoosmglec er t a i

Frank H. Easterbrook, The Role of Original Intent in Statutory Construction, 11 Harv. J.L. & Pub.

Pol§ 59, 65 (1988).

163 See Molot, supra note 152, at 2-4. Textualists may also examine the language, structure

and context of other statutes to interpret text in a statute.

164 See Eskridge, Brudney, Chafetz, Frickey & Garrett, supra note 17, at 499-500.

165 See Linda D. Jellum, THE LEGISLATIVE PROCESS, STATUTORY INTERPRETATION,

AND ADMINISTRTATIVE AGENCIES 89 (Carolina Academic Press 2016).

166 The Aabsurd resulto exception is discussed in
167 See Seidenfeld, supra note 157, at 1821; Barrett, supra note 152, at 112. As Justice

Bar r et t Thalegislatise process is path-dependent and riddled with compromise. é The

|l anguage may appear awkward because competing fact
competing principles.o To respect the deals that
of this complex process i the statutory text I must control.0 Barrett, supra note 152, at 112-113.

See also Bressman, Rubin, & Stack, supranote63,at1 57 (fiBy sticking to the
confine é groups to the deals they extracted €é0).
168 See Seidenfeld, supra note 157, at 1827; Scalia, Common Law Courts, supra note 23, at

17; John F. Manning, Textualism and Legislative Intent, 91 Va. L. Rev. 419, 445 (2005). See also

Linda D. Jellum & David Charles Hricik, MODERN STATUTORY INTERPRETATION:
PROBLEMS, THEORIES AND LAWYERING STRATEGIES 45 (Carolina Academic Press 2d ed.

2009); Carol Chomsky, Unlocking the Mysteries of Holy Trinity: Spirit, Letter and History in

Statutory Interpretation, 100 Colum. L. Rev. 901, 951 (2000).
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intent for any legislation.'®® A legislaturei s a ,0fi tntoe y'’@Accordingly, the search
for a collective intent on behalf of a legislature from sources extrinsic to the text is
pointless.*’t

While textualists believe that textualism is the only theory of interpretation supported by
the U.S. Constitution, they maintain that it has many other benefits. First, because it
focuses on the ordinary meaning of the text as understood by reasonable readers, the
theory gives the public clear notice of what the law requires.'’> Members of the public do
not have to research legislative history, reconstruct legislative intent, or try to figure out
the goals of the legislature in order to determine the rights and obligations created by a
law. They simply must read the law.

Textualists also claim that textualism reduces opportunities for judicial activism and
ideological decision-making, while purposivism enables judges to make law.'’® They
argue that ffocusing on @enuine but unexpressed legislative intentbinvites the danger
t hat judges owi l |l in fact pursue their own

169 See Seidenfeld, supra note 157, at 1824; John F. Manning, Without the Pretense of
Leqislative Intent, 130 Harv. L. Rev. 2397, 2425-31 (2017); Gluck & Bressman, supra note 152,

at 915, 965. See also Max Radin, Statutory Interpretation, 43 Harv. L. Rev. 863, 872 (1930).

170 See Kenneth Shepsle, Congress i s a O6They, 6 Not an ,o6lt
12 Intl Rev. L & Econ. 239 (1992). Nevertheless, supporters of statutory interpretation theories

that focus on intent counter that groups can have common goals or a common agenda, even
though the individual members of the group have different motives. See Jellum, supra note 165,

at 103; Eskridge, et al, supra note 25, at 422-424. Professor Brian Feinstein argues that due to
changes in contemporary legislative processes,Congr ess should now be Vi ewe
legislative history should be reviewed in that light. See Brian D. Feinstein, Congress is an It: A New

View of legislative History, 73 Emory L. J. 1317 (2024).

171 See Seidenfeld, supra note 157, at 1824; Antonin Scalia, Judicial Deference to
Administrative Interpretations of Law, 1989 Duke L. J. 51 1 , 517 (A[ T]he quest f
legislative intent is probably awild-g o 0 s e ¢ h a s e Pmafasgowabie. Glugk pushes back

on the notion that moder n toktke legeslatires sesrchiagr fer A f ai t
legislative intent. She argues that modern textualists elevate the search for the meaning of

language as understood by ordinary readers over the search for the meaning of language

intended by the enacting legislature. See, e.g., Abbe R. Gluck, Overruling Chevron Without a

Coherent Theory of Statutory Interpretation and the Court-Congress Relationship, 62 Harv. J. on

Legis. 20 (2024).

o

172 See Gluck & Bressman, supra note 152, at 913; Seidenfeld, supra note 157, at 1819,

1848.

173 See Seidenfeld, supra note 157, at 1819; Scalia, Common Law Courts, supra note 23, at

17-18; Molot, The Rise and Fall of Textualism, supra note 152, at 25-26. See also Gluck & Posner,

supra note 141, at 1321. Pr of essor Mar k S e i dy stdnaatd chccourast of s t hat
comparative institutional advantage, courts are institutionally inferior to the legislature for making

policy, not only because they are much less politically accountable but also because they have

less ability to inform themselves about the substantive implications of their interpretations.old. at

1840.
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encroach into the |l egislative function™y maki
If a statute is outdated because of changes in social values or other changes in the legal

landscape, textualists argue that it is up to the legislature, not courts, to update the

statute.'’® If courts enforce the statutes as written, the legislature can amend them if it

(and the public) demand change.

Finally, textualists assert that consistent application of textualism by courts would improve
the legislative process because it would reduce the incentive for legislators to try to pad
legislative history or otherwise manipulate the legislative process to influence the
interpretation of statutes.'’®

Questions and Comments

1. Notice to the public: While some supporters of textualism tout its value in
providing clear notice to the public regarding the rights and duties created by laws, some
strains of textualism are also originalist, focusing on the meaning of text as it was
understood at the time that the statute was enacted. How would that impact the extent to
which textualist interpretations of statutes provide clear notice to the public about rights
and duties?

2. Textualism and codification Issues : Textualists often interpret language in
statutes by examining the structure of the statute, the context in which the language is
used in the statute, and occasionally the titles of sections in the statute. As noted in the
prior chapter, though, when statutes are codified in the U.S. Code, provisions in statutes
are reorganized and often scattered throughout different titles in the Code. In addition,
language included in statutes may be left out of the Code entirely or placed in editorial
notes. What implications does this have for textualist interpretation of statutes? Would it
be more appropriate to interpret statutes by examining sources other than the Code? See
Jarrod Shobe, Codification and the Hidden Work of Congress, 67 U.C.L.A. L. Rev. 640
(2020).

3. Waiting for Congress to act: Textualists prefer to allow Congress to update

statutes when they no longer make sense in light of changes in society or the underlying

legal landscape. Does that approach make sense today? Why might Congress not act to

change a statute? See Mark Seidenfeld, Te x t ual i smés Theoreti cal B
Implication for Statutory Interpretation, 100 B.U. L. Rev. 1817, 1844 (2020).

174 See Congressional Research Service, Statutory Interpretation: Theories, Tools and
Trends 14, C.R.S. Rep. No. R45153 (April 5, 2018).

175 See Seidenfeld, supra note 157, at 1821, 1843-1844.

176 See Gluck & Bressman, supra note 152, at 913; Bressman, Rubin & Stack, supra note
63, at 340.
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B. Textualism in Action

The dissenting opinion of Justice Thomas in
General Dynamics Land Systems, Inc. v. Cline,
540 U.S. 581 (2004) provides a nice example
of textualism in action. The case focused on
whether the Age Discrimination in Employment
Act (ADEA), which had been interpreted to |
prohibit discrimination against older workersin
favor of younger workers, also prohibited
discrimination against younger workers in
favor of older workers . The majority focused

on the purpose and history of the ADEA, as General Dynamics HQ i Photo by Nwalser7 i CC
well as its text, to conclude that the Act did not BY-SA 4.0

prohibit  discrimination against younger

workers in favor of older workers. Justice Thomas, in a dissent joined by Justice Kennedy,
concluded that the plain meaning of the statute was clear and prohibited all discrimination
based on age. The pertinent statutory language examined by the Court is reproduced

bel ow, followed by the majorityds description
the case, and then Just i cTée ofahaoyomeest forthe casesise nt i n g
here.

Statutory Provisions

29 U.S.C. § 623(a): Employer practices

It shall be unlawful for an employer?

(1) to € discriminate against any individual with respect to his compensation, terms,
conditions, or privileges of empl,o¥ment,

29 U.S.C. §623(e): Printing or publication of notice or advertisement indicating
preference, limitation, etc

It shall be unlawful for an employer, labor organization, or employment agency to print or
publish, or cause to be printed or published, any notice or advertisement relating to
employmenté indicating any preference, limitation, specification, or discrimination, based
on age.

29 U.S.C. §623(f): Lawful practices; age an occupational qualification; other
reasonable factors; laws of foreign workplace; seniority system; employee benefit
plans; discharge or discipline for good cause

It shall not be unlawful for an employer, employment agency, or labor organizationd

(1) to take any action otherwise prohibited under subsections (a), (b), (c), or (e) of this
section where age is a bona fide occupational qualification reasonably necessary to the
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normal operation of the particular business, or where the differentiation is based on
reasonable factors other than age, é

29 U.S.C. § 631(a): Individuals at least 40 years of age

The prohibitions in this chapter shall be limited to individuals who are at least 40 years of
age.

Factual Background and Procedur aMajadty st ory (f
Opinion)

In 1997, a collective-bargaining agreement between petitioner General Dynamics and the
United Auto Workers eliminated the companyds
subsequently retired employees, except as to then-current workers at least 50 years old.
Respondents (collectively, Cline) were then at least 40 and thus protected by the Act, see
29 U.S.C. § 631(a), but under 50 and so without promise of the benefits. All of them
objected to the new terms, although some had retired before the change in order to get
the prior advantage, some retired afterwards with no benefit, and some worked on,
knowing the new contract would give them no health coverage when they were through.

Before the Equal Employment Opportunity Commission (EEOC or Commission) they
claimed that the agreement violated the ADEA,
€ with respect to é compensati on, ter ms, con
because of [their] age, 0 A6 2t&lGenprédl Dynamic§ame EEOC
the union to settle informally with Cline.

When they failed, Cline brought this action against General Dynamics, combining claims

under the ADEA and state | aw. The District Col
age discrimination, 0 upon which, i tunderiteer ved,
ADEA. *** | t di smissed in reliance on Hanilten vSevent |
Caterpillar Inc.,***, t hat At he ADEA 6does not protect &

*k%k

A divided panel of the Sixth Circuit reversed, *** with the majority reasoning that the
prohibition of A623(a) (1), covering discrimin
such individual 6s age, o0 is so clear on its f
coverage to protect only the older worker against the younger, it would have said so. ***

The court acknowledged the conflict of its ruling with earlier cases *** from the First

Circuit, but it criticized the cases going the other way for paying too much attention to the
Ahortatory, generalized | anguageo of the congr
*** The Sixth Circuit drew support for its view from the position taken by the EEOC in an

interpretive regulation. ***

We granted certiorari to resolve the conflict among the Circuits, 538 U.S. 976 (2003).
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GENERAL DYNAMICS LAND
SYSTEMS, INC., Resources for the Case

V. DENNIS CLINE ET AL.
540 U.S. 581 (2004)

Unedited Opinion (From Justia)
Oral Argument (From the Oyez Project)
Case Background (From Quimbee)

JUSTICE THOMAS with whom Video Summary (Prof. Stevenson i South Texas
College of Law)

JUSTICE KENNEDY joins , dissenting.

This should have been an easy case.

The plain language of 29 U.S.C. 8§ 623(a)(1) mandates a particular outcome: that the
respondents are able to sue for discrimination against them in favor of older workers. The
agency charged with enforcing the statute has adopted a regulation and issued an opinion
as an adjudicator, both of which adopt this natural interpretation of the provision. And the
only portion of legislative history relevant to the question before us is consistent with this
outcome. Despite the fact that these traditional tools of statutory interpretation lead
inexorably to the conclusion that respondents can state a claim for discrimination against
the relatively young, the Court, apparently disappointed by this result, today adopts a
different interpretation. In doing so, the Court, of necessity, creates a new tool of statutory

interpretation, and then proceeds to give
di spositive weight. Because | cannot agree

anti-discrimination statutes, | respectfully dissent.
|

AThe starting point for [the] intecCgnmenityati on
t hat
St e

for Creative Non-Violence v. Reid, **andficourt s must pr esume
in a statute what it means and @enaegtisut Nah
Bank v. Germain ***. Thus, rather than looking through the historical background of the
Age Discrimination in Employment Act of 1967 (ADEA), | would instead start with the text
of A623(a) (1) itself, and if fAthe words
Woul d be] *ompl ete. o

The plain language of the ADEA clearly allows for suits brought by the relatively young

a

of

whendi scri minated against in favor of the

because of such 29W3Id. &623{a)(B),lisdat restrigted fo aiscrimination
because of relatively older age. If an employer fired a worker for the sole reason that the
worker was under 45, it would be entirely natural to say that the worker had been
discriminated against because of his age. | struggle to think of what other phrase | would
use to describe such behavior. | wonder how the Court would describe such incidents,
because the Court apparently considers such usage to be unusual, atypical, or aberrant.

Seeante ** (concl uding t hat t he Aicommon usage

h

t
Wi

[t h

r el

di scrimination against the relatively young

of [an] individual 6s ageo) .

The parties do identify a possible ambiguity, centering on the multiple meanings of the
word fAage. 0 As the parties not e, Afage, O
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(1993). First, this secondary meaning is, of course, less commonly used than the primary
meaning, and appears restricted to those few instances where it is clear in the immediate
context of the phrase that it coul dvhitbwithe no o
age, 0 Ameri can Heupratan3,eor iileiycetsi oénh ad iy mRamdorh h age,
House Dictionary of the English Language 37 (2d ed. 1987), cannot possibly be using
Afageo to include fAiyoung age, 0 unli ke a phrase

Second, the use of the word fAageo in other poli
doubt . The ADEAGs ad9 &ISC. $6R23(ey anp rthe tband fidei o n ,
occupational qualification defense, 8623(f)(1), would both be rendered incoherent if the

term filaged in those provisions! Mboughitiseued t o m
t hat otphhreesfumpti on t hat identical words wused i
intended to haveothes ss@oame imeagnididhg@&@nd can be o0V
is clear, *** the presumption is not rebutted here. As noted, the plain and common reading

of the phrase fisuch individual 6s ageo refers
very least, it is manifestly unclear that it bars only discrimination against the relatively

older. Only by incorrectly concluding that 8623(a)(1) clearly and unequivocally bars only

di scriminati on a santd atg8adam the Courththen coricldde that the
icontexto of AA623(f)(1) and 623(e) allows |
A a g Antepat 1306 14.

The one structural argument raised by the Court in defense of its interpretation of
Adi scriminates €& because of such individual 6s
protections to those over 40 years of age. See 29 U.S.C. § 631(a). At first glance, this
might look odd when paired with the conclusion that §623(a)(1) bars discrimination
against the relatively young as well as the relatively old, but there is a perfectly rational
explanation. Congress could easily conclude that age discrimination directed against
those under 40 is not as damaging, since a young worker unjustly fired is likely to find a
new job or otherwise recover from the discrimination. A person over 40 fired due to
irrational age discrimination (whether because the worker is too young or too old) might
have a more difficult time recovering from the discharge and finding new employment. ***

This plain reading of the ADEA is bolstered by the interpretation of the agency charged
with administering the statute. A regulation issued by the Equal Employment Opportunity
Commi ssion (EEOC) adopts t h29CFR&I6252(@)RO0B)ar y t o

7w Section 623(f)(1) provides a defense wher
qualificatiohi®mi tédingedbowder age, 0 then A623(
only where a defense 1is not needed, Ssince un
against the relatively young is always legal under the ADEA. Section 623(e) bans the

Aprint[ingnhnotéi ceofdr aamdverti sement relating to
Il i mitation, specification, or discrimination
mean only fAdolder age, 0 an employer could pri.
applicants for a new job (where hiring or considering only young applicants is banned by

the ADEA), but could not print advertisements requesting only older applicants (where

hiring only ol der applicants would be | egal u
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and the only binding EEOC decision that addresses the question before us also adopted

the view cont r ar Yartetov. Ruhyen, *€ d agree witls the Ceuet that we

need not address whether deference under Chevron U.S. A. Inc. v. Natural Resources

Defense Council, Inc.,**woul d apply to the EEOCO6wantg,&gul at i
16. Of course,Isoconcl ude because the EEOCO0Os interpre
best reading of the statute. The Courtdés posi

the Court disagrees with my interpretation of the language of the statute, it strains

credulity to argue that such a reading is so unreasonable that an agency could not adopt

it. To suggest that, in the iIinstant case, the
guestion, not even about pur eanty attl& istoigeote ambi g
the entirely reasonable (and, incidentally, correct) contrary interpretation of the ADEA that

the EEOC and | advocate.

Finally, the only relevant piece of legislative history addressing the question before the
Courti whether it would be possible for a younger individual to sue based on
discrimination against him in favor of an older individuali comports with the plain reading
of the text. Senator Yarborough, in the only exchange that the parties identified from the
legislative history discussing this particular question, confirmed that the text really meant
what it said. See 113 Cong. Rec. 31255 (1967). *** Although the statute is clear, and
hence there is no need to delve into the legislative history, this history merely confirms
that the plain reading of the text is correct.

Strangely, the Court does not explain why it departs from accepted methods of
interpreting statutes. It does, however, clearly set forth its principal reason for adopting

its particular reading of the phraseidi scri mi nate €é based on [ an]
NMoA of its opinion. AThe point here, o the Cou
abstract how the ADEA uses the word 6age, d but
6di scriminate @f bé¢aay i ndi vidual 6s socalge. 6 /
history emphatically points to the sense of age discrimination as aimed against the old,

and t his i di omati c understandi ng Antesat t4onf i r m
(emphasis added) . The Court does not define T
something different from legislative history, because the Court refers to legislative history

as a separate interpretive tool in the very same sentence. Indeed, the Court has never
defined fAsocial historyo in any previous opini
|l ooking to fAsocial historyo as a method of st

this unprecedented step, and then places dispositive weight on the new concept.

It appears that the Court considers the fAsoc
because of [an] individual 6s ageo to be the p
passed the ADEA. In each section of its analysis, the Court pointedly notes that there was
no evidence of widespread problems of anti-youth discrimination, and that the primary
concerns of Executive Branch officials and Members of Congress pertained to problems
that workers generally faced as they increased in age. The Court reaches its final, legal
conclusion as to the meaningofthephr ase (t hat #Aordinary peopl e ¢
usage of |l anguageo would Atalk about di scrir
[referring to] di scriibd)n aotniloyn aafgtaeirn scto ntchleu do | nd
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ADEA was concerned to protect a relatively old worker from discrimination that works to

the advantage of the relatively youngo and t |
younger workers were suffering at the expense of their elders, let alone that a social

problem required a federal statute to place a younger worker in parity with an older

o n elbidd Hence, the Court apparently concludes that if Congress has in mind a

particular, principal, or primary form of discrimination when it passes an anti-
discrimination provision pr ohi bi t i ng persons from Adiscrin
personal quality],o then the phrase fAdiscri mi|
covers the principal or most common form of discrimination relating to this personal

quality.

*kk

As the ADEA clearly prohibits discrimination
individual is too old or too young, | would affirm the Court of Appeals. Because the Court

resorts to interpretive sleight of hand to avoid addressing the plain language of the ADEA,

| respectfully dissent.

Questions and Comments

1. Language at issue: What was the language of the statute that the Court was
interpreting? Does Justice Thomas suggest that the Court should examine any extrinsic
sources to determine whether the statutory language is ambiguous? What are the
different meanings of the statutory language identified by Justice Thomas? Does Justice
Thomas believe that reasonable people understand one meaning, which is more
commonly understood, as the meaning of the language? Does the majority believe that
the statutory language is clear or ambiguous?

2. Context: Textualists will often examine the structure of a statute and the context
in which language is used to determine the meaning of the language. What other sections
of the statute did Justice Thomas examine to determine the meaning of the language in
issue? What presumption regarding the usage of language within a statute does Justice
Thomas rely on to interpret the language at issue and what conclusion does he draw from
the usage of the language in other sections of the statute? How does Justice Thomas
reconcile his interpretation of the statute with 29 U.S.C. § 631(a)?

3. Agency interpretations:  As you learn more about statutory interpretation, you will
discover that courts frequently defer to the reasonable interpretation of statutory language
adopted by an agency charged with administering the statute when the language is
ambiguous. In this case, the EEOC was charged with administering the ADEA and had
adopted a regulation that provided that the ADEA prohibited discrimination against
younger workers as well as older workers. See 29 C.F.R. § 1625.2 (2003) ( pr ovitdi ng
is unlawful € for an employer to discriminate in hiring or in any other way by giving
preference because of age between individuals 40 and over.9 The United States filed an
amicus brief in _the case, supporting the approach taken by the EEOC. Did Justice
Thomas defer to the EEOCG6s reading of the sta
and the agencyds i nt er?mriet atthieo nmawaosr irte/a sroenjaebc
interpretation because it was unreasonable? The EEOCO0s <current inter
statute appears on its websited At is not illegal for an employer or other covered
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entity to favor an older worker over a younger one, even if both workers are age 40 or
older.o

4. Legislative history: Based on Justice Thomasd stateme
di ssent (nAif the words of the statute are ui
compl eteod), s it necessary for him to exami

interpret the language at issue? Why, then, do you think he examined the legislative
history, and what did he find when looking there?

5. Social history: Textualists believe that the language adopted by Congress is the

best expression of Congressodé intent, so they
enactment of statutes or the purposes of Congress in enacting statutes. From reading
Justice Thomasodé dissent, does it appear t hat

issues? How much weight does Justice Thomas believe the majority gave that evidence
and how much weight does he believe courts should accord to such evidence?

6. Statutory directives: While federal judges can choose to apply any of the theories
of interpretation, many states have adopted statutory directives that require judges to
follow a particular approach when interpreting statutes. To the extent that states have
addressed this issue in directives, they usually have required judges to interpret statutes
using textualism. See, e.g., CONN. GEN. STAT. ANN. § 1-2z; COLO. REV. STAT. § 2-
4-203; HAW. REV. STAT. ANN. 8§ 1-15; 1 PA. CONS. STAT. § 1921(b). Why do you
believe that legislatures prefer textualism? What should that indicate generally about
these theories of interpretation?

7. When should a textualist use tools beyond the text ? In a dissenting opinion in

Chisom v. Roemer, 501 U.S.380(1991), Justi ce $thoaghtwa hadadoptegd , A

a regular method for interpreting the meaning of language in a statute: first, find the

ordinary meaning of the language in its textual context; and second, using established

canons of construction, ask whether there is any clear indication that some permissible

meaning other than the ordinary one applies. If not -- and especially if a good reason for

the ordinary meaning appears plain -- we apply that ordinary meaning.oWhi | e Scal i ai
opinioninChisoma nd T h o ma s 6Gewremli Dgnamias aré both textualist opinions,

do you notice any difference in the way that the opinions discuss when it is appropriate

to consult tools of interpretation beyond the text?

V. Purposivism

The other major, and clearly distinct, theory of interpretation used by some judges today
is purposivism. This approach grew out of the legal process school of legal theory in the
1950s and is most frequently associated with Henry M. Hart and Albert M. Sacks.1’®
Purposivist judges believe that legislatures enact laws for specific purposes and that laws

178 See Henry M. Hart & Albert M. Sacks, THE LEGAL PROCESS: BASIC PROBLEMS IN
THE MAKING AND APPLICATION OF LAW 1148 (William N. Eskridge, Jr. & Phillip P. Frickey
eds., 1994).
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should be interpreted to advance those purposes.'’® Hart and Sacks described the
purposivist methodology as follows:

f(1) Decide what purpose ought to be attributed to the statute and any
subordinate provision of it € ; and then

(2) Interpret the words of the statute immediately in question so as to carry
out [that] purpose as best it can, making sure however, that it does not give
the words either -

(a) a meaning they cannot bear, or

(4) ameaning thatwouldiivi ol ate any establishe

Henry M. Hart & Albert M. Sacks, THE LEGAL PROCESS: BASIC PROBLEMS IN THE
MAKING AND APPLICATION OF LAW 1374 (William N. Eskridge, Jr. & Phillip P. Frickey
eds., 1994).

A. Identify the Purpose; Advance the Purpose

The first two steps outlined above are most frequently associated with the purposivist
approach to interpreting statutes. When interpreting statutory language, purposivists (1)
identify the purpose of the statute; and (2) interpret the statute in the manner that
advances that purpose. Whereas textualists are reluctant to consult extrinsic sources,
purposivists will examine a range of sources to ascertain the purpose of a statute,
including not only the text and structure of the statute, but also the legislative history and
the history of enactment of the statute (focusing on the problems that motivated the
legislature to enact the law.)*® Hart & Sacks described several guidelines to use in
identifying the purpose of a statute. First, they stressed the importance of an enacted
statement of purpose ! included in the text of the legislation as a primary source for
determining the purpose of the statute,

serve as a guide to interpretation, is consistent with the words and context of the statute

andisrel evant to the quest il% 8econd, them eaatioried that a t

identifying the purpose of a statute can
wi t h di ffering degrees o f definitenesso

(recognizing that there may be multiple purposes for a statute).® Third, they counseled
that the interpreter should try to determine the purpose that was envisioned by the

179 See Robert A. Katzman, JUDGING STATUTES 31 (2014).

180 See Congressional Research Service, supra note 35, at 12-13.

181 The previous chapter examined the structure of statutes, including the purposes and
findings provisions in statutes. For a good discussion of enacted purposes, see Jarrod Shobe,
Enacted Legislative Findings and Purposes, 86 U. Chi. L. Rev. 669 (2019).

182 See Hart & Sacks, supra note 178, at 1374.

183 Id. at 1374-1380.
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enacting legislature not by f ocus umayrrentof golitidaleexpedierce t

that swirl around a legislative session,0 but assuming that the | egi ¢
ireasonabl e persons pursuing P é&ashptiegdrdued pur po
that, in ascertaining purpose, it is appropriate to examine the state of the law immediately

before enactment of the statute, its development before that, and general public

knowledge of what was considered to be the mischief that needed remedying.® Fifth,

even though the interpreterods goal i's to dete
the enacting legislature, Hart & Sacks maintained that judicial, administrative, and popular

construction of a statute after its enactment are relevant in attributing a purpose to the

statute.'86

B. What About the Text?

While the purposivist approach to statutory interpretation is usually associated with the

two-step analysis outlined above, Hart & Sacks stressed that a statute should not be
interpreted to give the words fia meapuipssg t hey
of the statute. Thus, like textualists, purposivists will generally begin their interpretation

of a statute with the text of the statute . If the statutory language is clear
(Aunmi stakabl ed), most pur posi v iudherdoexamihed st op
the purposes of the statute.'®” Occasionally, though, purposivists will follow that analysis

to determine if the statutory language is ambiguous. If the statutory language is
ambiguous, purposivists will follow the two-step analysis outlined above. Finally, in some

extreme cases, when the text of a statute is clear, but leads to an absurd result or a result

the legislature clearly could not have intended, purposivists will depart from the plain

meaning of the text and engage in the two-step analysis outlined above.18

C. Foundation for the Theory

Purposivists, like textualists, generally view themselves as ffaithful agents 0 of the
legislature.’® However, while textualists believe that statutory language is the best
evidence of legislative intent, purposivists are willing to consult a wider variety of sources

184 |d
185 Id.
186 Id. As alast resort, Hart & Sacks suggested that courts could determine legislative purpose

based on fian appropriate presumptionoldrawn from s
187 Id. at 1125.

188 After courts engage in the two step analysis outlined above and ensure that the
interpretation does not conflict with a clear textual reading of the statute, Hart & Sacks indicate

that courts should ensure that t hkdishedmpdlicyofgleaet at i on
statement.0See Hart & Sacks, supra note 178, at 1374. Those policies include, but are not limited

to, policies against criminalizing conduct that is not thought to be blameworthy and policies

against impinging on constitutionally protected values. Id. at 1376-1377. Before a purposivist

judge adopts a statutory interpretation that violates such policies, Hart & Sacks counsel that the

judge must ascertain that the | egislature has spo
the issue. Id.

189 See Barrett, supra note 152, at 112-113.
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to ascertain the intent of the enacting legislature. In that regard, purposivists resemble
intentionalists, another group of theorists discussed below. However, while purposivists
and intentionalists examine similar sources to determine the intent of the enacting
legislature, intentionalists focus on identifying the specific intent of the legislature
regarding the interpretive issue before the court, while purposivists focus on identifying
the general purpose that the enacting legislature was trying to achieve and interpret the
statute to achieve that purpose.'®® Consequently, if the social and legal landscape of the
nation have changed significantly between the time a law was enacted and the time it is
being interpreted, a purposivist judge might adopt a dynamic interpretation of a statute
that carries out the purposes of the enacting legislature, even though the enacting
legislature might have intended a different interpretation of the statute based on the social
and legal landscape that existed at the time of enactment. In light of the possibility that
purposivist judges could interpret statutes in such a dynamic fashion, some academics
suggest that purposivists might be more willing to view themselves as partners to the
legislature, rather than faithful agents.**!

D. Criticisms of the Approach

Critics of purposivism complain that problems arise in implementing the theory because
statutes frequently have multiple purposes, so judges must choose one purpose from
many to engage in the two-step analysis of purposivism. Critics argue that (1) judges are
ill equipped to determine which purpose predominates because the processes by which
laws are made are too complex and the records of that process are contradictory or
unavailable; and (2) judges are inappropriately making the law and doing so based on
ideological judgments when choosing which purpose predominates.'®? Codification
idiosyncrasies also complicate the identification of statutory purposes, as enacted
purposes provisions of statutes are frequently relegated to editorial notes in the U.S. Code
or left out of the Code entirely.**2

Detractors of purposivism also challenge the implementation of the second step of the
traditional purposivism analysis, arguing that it is not always clear which interpretation of
a statute best advances the purpose of a statute even when there may be consensus

190 See Bressman, Rubin & Stack, supra note 63, at 155. Purposivists are more skeptical
than intentionalists that it is possible to determine the specific intent of the enacting legislature,
given the complexities of the legislative process and the reality that the legislature may not have
a shared intent.

101 See Seidenfeld, supra note 157, at 1821.

192 See Manning, supra note 29, at 430; Antonin Scalia & Bryan A. Garner, READING
LAW: THE INTERPRETATION OF LEGAL TEXTS 18, 20-21, 376-378 (2012). Justice
Scalia and Bryan Garner argue that purposivism is too easily manipulable, allowing the
judge to ignore the text and Aachieve
purpose.0See Scalia & Garner, supra at 18.

193 See Jarrod Shobe, Codification and the Hidden Work of Congress, supra note 126, at
643, 667, 688. In that regard, the codification process could be contributing to the modern trend
away from purposivism.
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regarding the purpose. Here again, critics complain that judges may choose the
interpretation that best advances the statutory purpose based on ideological
considerations.

E.  Purposivism in Action

Perhaps the best example of purposivism (and mostwell-kk nown) i s the Suprenmn
1892 decision, Church of the Holy Trinity v. United States, which is reproduced below.

The statutory language at issue and the title of the statute have been bolded and italicized

below.

CHURCH OF THE HOLY TRINITY V.

Resources for the Case UNITED STATES
Unedited Opinion (From Justia
Video Summary (P(rof. Stevens)on 1 South Texas 143 U.S. 457 (1892)
Cellzge e o) MR. JUSTICE BREWER delivered the
The Story of the Case (by Professor Carol -
Siersin opinion of the Court.
Plaintiff in error is
a corporation duly o
organized and incorporated as a religious society under the laws jﬂf&
of the State of New York. E. Walpole Warren was, prior to nﬂ?\

September, 1887, an alien residing in England. In that month the
plaintiff in error made a contract with him by which he was to " ‘=% ,
remove to the City of New York and enter into its service as rector ;-;;n-,'; : IWW\E
and pastor, and in pursuance of such contract, Warren did so N
remove and enter upon such service. It is claimed by the United @ jigbh s
States that this contract on the part of the plaintiff in error was _ Churchof the Holy
forbidden by 23 Stat. 332, c. 164, and an action was commenced iy T Public bomain
to recover the penalty prescribed by that act. The circuit court held that the contract was
within the prohibition of the statute, and rendered judgment accordingly, *** and the single
guestion presented for our determination is whether it erred in that conclusion.

The first section describes the act forbidden, and is in these words:

"Be it enacted by the Senate and House of Representatives of the United States of
America in Congress assembled, that from and after the passage of this act it shall
be unlawful for any person, company, partnership, or corporation, in any manner
whatsoever , to prepay the transportation, or in any way assist or encourage the
importation or migration, of any alien or aliens, any foreigner or foreigners, into the
United States, its territories, or the District of Columbia under contract or
agreement, parol or special, express or implied, made previous to the importation
or migration of such alien or aliens, foreigner or foreigners, to perform labor or
service of any kind in the United States, its territories, or the District of Columbia."”
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It must be conceded that the act of the corporation is within the letter of this section, for
the relation of rector to his church is one of service, and implies labor on the one side with
compensation on the other. Not only are the general words "labor" and "service" both
used, but also, as it were to guard against any narrow interpretation and emphasize a
breadth of meaning, to them is added "of any kind," and further, as noticed by the circuit
judge in his opinion, the fifth section, which makes specific exceptions, among them
professional actors, artists, lecturers, singers, and domestic servants, strengthens the
idea that every other kind of labor and service was intended to be reached by the first
section. While there is great force to this reasoning, we cannot think Congress intended
to denounce with penalties a transaction like that in the present case. It is a familiar rule
that a thing may be within the letter of the statute and yet not within the statute because
not within its spirit nor within the intention of its makers. This has been often asserted,
and the reports are full of cases illustrating its application. This is not the substitution of
the will of the judge for that of the legislator, for frequently words of general meaning are
used in a statute, words broad enough to include an act in question, and yet a
consideration of the whole legislation, or of the circumstances surrounding its enactment,
or of the absurd results which follow from giving such broad meaning to the words, makes
it unreasonable to believe that the legislator intended to include the particular act. * * *

[As the Court noted in United States v. Kirby, 7 Wall. 482, 486:] "All laws should receive
a sensible construction. General terms should be so limited in their application as not to
lead to injustice, oppression, or an absurd consequence. It will always therefore be
presumed that the legislature intended exceptions to its language which would avoid
results of this character. The reason of the law in such cases should prevail over its letter.
The common sense of man approves the judgment mentioned by Puffendorf, that the
Bolognian law which enacted 'that whoever drew blood in the streets should be punished
with the utmost severity' did not extend to the surgeon who opened the vein of a person
that fell down in the street in a fit. The same common sense accepts the ruling, cited by
Plowden, that the statute of 1st Edw. Il which enacts that a prisoner who breaks prison
shall be guilty of felony, does not extend to a prisoner who breaks out when the prison is
on fire, 'for he is not to be hanged because he would not stay to be burnt." And we think
that a like common sense will sanction the ruling we make, that the act of Congress which
punishes the obstruction or retarding of the passage of the mail, or of its carrier, does not
apply to a case of temporary detention of the mail caused by the arrest of the carrier upon
an indictment for murder.” * * *

Among other things which may be considered in determining the intent of the legislature
is the title of the act. We do not mean that it may be used to add to or take from the body
of the statute, but it may help to interpret its meaning. * * * [T]he title of this act is "An
act to prohibit the importation and migration of foreigners and aliens under
contract or agreement to perform labor in the United States, its territories, and the
District of Columbia. 0 Obviously the thought expressed in this reaches only to the work
of the manual laborer, as distinguished from that of the professional man. No one reading
such a title would suppose that Congress had in its mind any purpose of staying the
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coming into this country of ministers of the gospel, or, indeed, of any class whose toil is
that of the brain. The common understanding of the terms "labor" and "laborers" does not
include preaching and preachers, and it is to be assumed that words and phrases are
used in their ordinary meaning. So whatever of light is thrown upon the statute by the
language of the title indicates an exclusion from its penal provisions of all contracts for
the employment of ministers, rectors, and pastors.

Again, another guide to the meaning of a statute is found in the evil which it is designed
to remedy, and for this the court properly looks at contemporaneous events, the situation
as it existed, and as it was pressed upon the attention of the legislative body. *** The
situation which called for this statute was briefly but fully stated by MR. JUSTICE BROWN
when, as district judge, he decided the case of United States v. Craig, 28 F. 795, 798:
"The motives and history of the act are matters of common knowledge. It had become the
practice for large capitalists in this country to contract with their agents abroad for the
shipment of great numbers of an ignorant and servile class of foreign laborers, under
contracts by which the employer agreed, upon the one hand, to prepay their passage,
while, upon the other hand, the laborers agreed to work after their arrival for a certain time
at a low rate of wages. The effect of this was to break down the labor market and to
reduce other laborers engaged in like occupations to the level of the assisted immigrant.
The evil finally became so flagrant that an appeal was made to Congress for relief by the
passage of the act in question, the design of which was to raise the standard of foreign
immigrants and to discountenance the migration of those who had not sufficient means
in their own hands, or those of their friends, to pay their passage."”

It appears also from the petitions and in the testimony presented before the committees
of Congress that it was this cheap, unskilled labor which was making the trouble, and the
influx of which Congress sought to prevent. It was never suggested that we had in this
country a surplus of brain toilers, and least of all that the market for the services of
Christian ministers was depressed by foreign competition. Those were matters to which
the attention of Congress or of the people was not directed. So far, then, as the evil which
was sought to be remedied interprets the statute, it also guides to an exclusion of this
contract from the penalties of the act.

A singular circumstance throwing light upon the intent of Congress is found in this extract
from the report of the Senate committee on education and labor recommending the
passage of the bill: "The general facts and considerations which induce the committee to
recommend the passage of this bill are set forth in the report of the committee of the
house. The committee report the bill back without amendment, although there are certain
features thereof which might well be changed or modified in the hope that the bill may not
fail of passage during the present session. Especially would the committee have
otherwise recommended amendments, substituting for the expression, ‘labor and
service," whenever it occurs in the body of the bill, the words 'manual labor' or 'manual
service,' as sufficiently broad to accomplish the purposes of the bill, and that such
amendments would remove objections which a sharp and perhaps unfriendly criticism
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may urge to the proposed legislation. The committee, however, believing that the bill in
its present form will be construed as including only those whose labor or service is manual
in character, and being very desirous that the bill become a law before the adjournment,
have reported the bill without change."” P. 6059, Congressional Record, 48th Cong. And
referring back to the report of the committee of the house, there appears this language:
"It seeks to restrain and prohibit the immigration or importation of laborers who would
have never seen our shores but for the inducements and allurements of men whose only
object is to obtain labor at the lowest possible rate, regardless of the social and material
wellbeing of our own citizens, and regardless of the evil consequences which result to
American laborers from such immigration. This class of immigrants care nothing about
our institutions, and in many instances never even heard of them. They are men whose
passage is paid by the importers. They come here under contract to labor for a certain
number of years. They are ignorant of our social condition, and, that they may remain so,
they are isolated and prevented from coming into contact with Americans. They are
generally from the lowest social stratum, and live upon the coarsest food, and in hovels
of a character before unknown to American workmen. They, as a rule, do not become
citizens, and are certainly not a desirable acquisition to the body politic. The inevitable
tendency of their presence among us is to degrade American labor and to reduce it to the
level of the imported pauper labor.0Page 5359, Congressional Record, 48th Congress.

We find, therefore, that the title of the act, the evil which was intended to be remedied,
the circumstances surrounding the appeal to Congress, the reports of the committee of
each house, all concur in affirming that the intent of Congress was simply to stay the influx
of this cheap unskilled labor.

But, beyond all these matters, no purpose of action against religion can be imputed to
any legislation, state or national, because this is a religious people. This is historically
true. From the discovery of this continent to the present hour, there is a single voice
making this affirmation. The commission to Christopher Columbus, prior to his sail
westward, is from "Ferdinand and Isabella, by the grace of God, King and Queen of
Castile," etc., and recites that "it is hoped that by God's assistance some of the continents
and islands in the ocean will be discovered," etc. The first colonial grant, that made to Sir
Walter Raleigh in 1584, was from "Elizabeth, by the grace of God, of England, Fraunce
and Ireland, Queene, defender of the faith," etc., and the grant authorizing him to enact
statutes of the government of the proposed colony provided that "they be not against the
true Christian faith nowe professed in the Church of England.o* * *

If we examine the constitutions of the various states, we find in them a constant
recognition of religious obligations. Every Constitution of every one of the forty-four states
contains language which, either directly or by clear implication, recognizes a profound
reverence for religion, and an assumption that its influence in all human affairs is essential
to the wellbeing of the community. * * *

Even the Constitution of the United States, which is supposed to have little touch upon
the private life of the individual, contains in the First Amendment a declaration common
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to the constitutions of all the states, as follows: "Congress shall make no law respecting
an establishment of religion, or prohibiting the free exercise thereof," etc., and also
provides in Article I, Section 7, a provision common to many constitutions, that the
executive shall have ten days (Sundays excepted) within which to determine whether he
will approve or veto a bill. * * *

If we pass beyond these matters to a view of American life, as expressed by its laws, its
business, its customs, and its society, we find everywhere a clear recognition of the same
truth. Among other matters, note the following: the form of oath universally prevailing,
concluding with an appeal to the Almighty; the custom of opening sessions of all
deliberative bodies and most conventions with prayer; the prefatory words of all wills, "In
the name of God, amen;" the laws respecting the observance of the Sabbath, with the
general cessation of all secular business, and the closing of courts, legislatures, and other
similar public assemblies on that day; the churches and church organizations which
abound in every city, town, and hamlet; the multitude of charitable organizations existing
everywhere under Christian auspices; the gigantic missionary associations, with general
support, and aiming to establish Christian missions in every quarter of the globe. These,
and many other matters which might be noticed, add a volume of unofficial declarations
to the mass of organic utterances that this is a Christian nation. In the face of all these,
shall it be believed that a Congress of the United States intended to make it a
misdemeanor for a church of this country to contract for the services of a Christian
minister residing in another nation? * * *

The judgment will be reversed, and the case remanded for further proceedings in
accordance with this opinion.

VIDEO LECTURE

Click here for a video lecture on Church of the Holy Trinity
v. United States by Professor Stephen Johnson.

Questions and Comments

1. Plain meaning: As noted above, even purposivists generally begin their statutory
analysis by examining the text to determine whether it is clear or ambiguous. What is the
statutory language in the Alien Contract Labor Act that the Court is examining and what
is the statutory interpretation question that the Court is trying to resolve? Does the Court
conclude that the text clearly addresses the question before the Court? Why or why not?
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Is there a purely textualistar gument that could be made to sup
(based on the exemptions listed in section 5 of the statute)?

2. Departing from the plain meaning:  Contrary to the approach suggested by Hart
& Sacks and followed by most purposivists, the Court rejects the clear, unambiguous
meaning of the text and adopts an alternative interpretation of the statute. When does the
Court suggest that it is acceptable to depart from clear statutory text? Does Justice
Brewer believe that judges are legislating when they depart from clear text?

3. Titles: In order to determine the purpose of the enacting legislature, purposivists
will frequently examine the text of the statute as well as the structure of the statute. The
majority in the instant case examines the long title of the statute to aid in identifying the
stat ut e 6.9What doespJossce Brewer conclude based on the long title? Do you
agree with his reasoning? Is the long title of a statute enacted by Congress?

4. Ot her extrinsic sources used t o:lInddditiemr mi ne
to examining the text and structure of a statute to determine its purpose, purposivists
frequently look at the history of enactment of the statute, focusing on the problems that
existed at the time of enactment and the pressure that was put on the legislature to
address those problems. What events did Justice Brewer suggest motivated Congress to
enact the Alien Contract Labor Act? Wh at was t he fAmischiefess or
was responding?

=
D

5. Legislative history: In clear contrast to the approach taken by many textualists,
purposivists frequently explore legislative history to determine the purpose of statutes.
Which portions of the legislative history did Justice Brewer examine and what purpose
did he suggest those excerpts supported? There are many different types of legislative
history that can be considered, including statements of individual legislators at hearings,
statements by sponsors of legislation, and committee reports. Supporters of the use of
legislative history identify some types of legislative history as more persuasive than
others. Would the portions of the legislative history cited by the Court be particularly
persuasive? Why or why not?

6. A religious nation: Why does the Court spend so much time focusing on the fact
that the United States was fia r llsithgtiretevast peop |
to determining the purpose of the prohibition? Are there constitutional implications?

7. Postscript: In 1891, while Holy Trinity was being litigated, Congress amended the
Alien Contract Labor Act to explicitly exclude ministers but did not apply the new statute
to pending proceedings. See Act of March 3, 1891, 26 Stat. 1084, 1085. How should that

i mpact the Courtdés interpretation of the pri ol
Holy Trinity?

119


https://govtrackus.s3.amazonaws.com/legislink/pdf/stat/26/STATUTE-26-Pg1084a.pdf

Professional Identity Formation /Professional Responsibility

The Holy Trinity Court based its holding, in part, on a conclusion that the United
States i s a noRAlguably the Gourt raisadt the dssue because it was
relevant in determining the purpose or intent of the enacting legislature, but it raises
a larger question for lawyers and law students. What influence does, or should, your
religion or faith system have on your practice of law? Are there values or beliefs from
your faith system that will help you counsel and serve your client? Are they limited to
ethical beliefs and values or are there other beliefs and values? How should or will
you respond if there is a conflict between those values and beliefs and the interests
expressed by your client, assuming that the client is not expressing an interest in
pursuing illegal or unethical ends? How, if at all, does Rule 1.2 of the Model Rules of
Professional Conduct limit your ability to address such conflicts?

F.  Conflicting Purposes

One of the criticisms to purposivism noted above is that statutes may have multiple
purposes and purposivism gives judges the power to choose which purpose
predominates, enabling them to choose the interpretation that aligns with their ideological
preferences. Daigle v. Shell, which follows, is an example of a case decided, in part,
based on the purpose of a statute (CERCLA) that has dueling purposes. The history of
CERCLA is outlined here and the cleanup plan for the waste site in the case is here.

DAIGLE V. SHELL
972 F.2d 1527 (10* Cir. 1992)

BALDOCK, Circuit Judge.

This *** case arises from the cleanup effort at the Rocky Mountain Arsenal (the Arsenal),
a federally controlled Comprehensive Environmental Response, Compensation, and
Liability Act (CERCLA) site near Commerce City, Colorado. 42 U.S.C.A. § 9601 et
seq. The Plaintiffs-appellees, a group of individuals who reside near the Arsenal, seek
"response costs" from Defendants-appellants Shell Oil Company (Shell) and the
Government for medical monitoring under CERCLA 8 107(a), 42 U.S.C.A. 8 9607(a) * * *
Plaintiffs contend that they suffered personal injury and property damage as a result of
airborne pollutants released during the joint cleanup effort at the Arsenal by Shell and the
Government.
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Rocky Mountain Arsenal South Plant Chemical Storage Tanks i Public Domain

Shell filed a Rule 12(b)(6) motion to dismiss the CERCLA claim * * * The Government
filed a separate Rule 12(b)(6) motion to dismiss the CERCLA claim * * * With some
uncertainty because of the factual immaturity of the case and the complete lack of
appellate guidance, the district court denied the motions to dismiss the CERCLA medical
monitoring claims. * * *

Shell and the Government appeal, contending that "response costs" under CERCLA
§ 107(a) do not encompass medical monitoring costs. * * *

We reverse the rulings denying dismissal of the CERCLA § 107(a) "response cost" claims
against Shell and the Government. * * * The case is remanded to the district court for
proceedings consistent with this opinion.

|. Background

This controversy stems from the year 1956, when the Army constructed and began using
Basin F, a ninety-three acre hazardous waste surface impoundment on the Arsenal. The
Army, as operator of the Arsenal, used Basin F to impound hazardous waste generated
from its chemical warfare agent, chemical product and incendiary munition manufacturing
activities. In addition, Shell used Basin F under lease from the Army to impound
hazardous waste generated in its herbicide and pesticide manufacturing activities on the
Arsenal. The combined activities of the Army and Shell on the Arsenal resulted in one of
the worst hazardous waste pollution sites in the country, and Basin F is only a small
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portion of the problem. Army officials have estimated that the twenty-seven square mile
Arsenal has 120 contamination sites which contain huge quantities of liquid and solid
wastes, some of which is unique because of the mixture of private herbicide and pesticide
manufacturing activities with Army munitions manufacturing activities. * * * Earnest
response to these problems began in 1984, when the Army, with guidance from EPA,
began a Remedial Investigation and Feasibility Study (RI/FS) pursuantto CERCLA § 104,
42 U.S.C.A. 8 9604. The purpose of this study was to identify contamination sites and
determine the feasibility of proposed responses. As part of this extremely long and
complex process, the Army identified fourteen specific sites which needed Interim
Response Actions (IRA's) to stop the spread of contaminants so as to protect human
health and the environment. As indicated by their classification, these actions were to
take place in the interim, before the implementation of a permanent, remedial response.
Basin F was among the fourteen priority sites.

Hazardous wastes apparently had leaked from Basin F into the surrounding environment
for many years before the IRA finally began in April 1988. The IRA was taken as a joint
effort by the Army and Shell in agreement with EPA and the State of Colorado. In
accordance with the agreed upon plan, the government contracted Ebasco Constructors,
Inc., a private contractor, to transfer the liquid hazardous waste from Basin F to on-site
storage tanks and lined surface impoundments, move contaminated solids into a lined
and capped waste pile, and place a clay cap, top soil and vegetation over soils remaining
within the Basin. The bulk of this year-long process ended in March 1989 with the capping
of the solid waste pile.

The parties involved in the Arsenal cleanup have litigated extensively in an effort to assign
responsibility under CERCLA and various state statutes for the cleanup. This case,
however, centers not on the necessary costs of the IRA but on alleged injuries resulting
from the cleanup effort itself. The containment effort stirred up noxious odors and airborne
pollutants that blew over Plaintiffs’ residences, most of which were located in a trailer park
one-and-a-half miles due west of Basin F. Some Plaintiffs registered complaints at least
by December 1988, but the government decided that the odors were "a source of
intermittent discomfort which [was] outweighed by the long-term benefit to the community
of the removal activity conducted at Basin F." * * * Plaintiffs allege that this "intermittent
discomfort” brought on property and economic damages and a variety of ailments ranging
from conjunctivitis to skin rashes as well as the possibility of latent disease. * * *

[I. Medical Monitoring

Plaintiffs seek the establishment of a fund to finance longterm "medical monitoring" or
"medical surveillance" designed to detect the onset of any latent disease that may have
been caused by exposure to toxic fumes stirred up during the Basin F cleanup. In their
amended complaint, Plaintiffs state that the fund and the monitoring are necessary "to
assist plaintiffs and class members in the prevention or early detection and treatment of
chronic disease.” * * * This type of action has been increasingly recognized by state courts
as necessary given the latent nature of many diseases caused by exposure to hazardous
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materials and the traditional common law tort doctrine requirement that an injury be
manifest. In re Paoli RR. Yard PCB Litigation, 916 F.2d 829, 849 (3d Cir.1990) (citing
cases), cert. denied, 111 S.Ct. 1584 (1991). State tort law, however, is not at issue here.
Plaintiffs instead seek redress in CERCLA § 107(a) private right of recovery for "response
costs." Whether § 107(a) response costs include medical monitoring is an issue of first
impression in the courts of appeals, although several district courts have decided the
issue. * *

We turn first to the purpose and structure of CERCLA Congress enacted CERCLA to
facilitate the expeditious cleanup of environmental contamination caused by hazardous
waste releases. See Colorado v. Idarado Mining Co., 916 F.2d 1486, 1488 (10th Cir.
1990), cert. denied, 111 S.Ct. 1584 (1991). In furtherance of this purpose, the Act
establishes several mechanisms to respond to releases or threatened releases and
delineates the respective powers and rights of governmental entities and private
parties. Id. At issue here is § 107(a), which is designed to further the overall objective of
shifting liability for cleanup costs to responsible parties. Id. The statute provides that
certain responsible parties may be sued for ***

(B) any other necessary costs of response incurred by any other person consistent
with the national contingency plan; *** and

(D) the costs of any health assessment or health effects study carried out under
section 9604(i) of this title.

42 U.S.C.A. 89607(a)(4) (emphasis supplied). *** At issue is whether Plaintiffs'
monitoring claim falls within the subsection (B) private right of recovery for "any other
necessary costs of response...."

In keeping with its notorious lack of clarity, CERCLA leads us down a convoluted path to
the definition of "any other necessary costs of response.” Actually, the drafters did not
directly define the phrase as a whole, opting instead to define only the term "response.”
CERCLA §101(25), 42 U.S.C.A. 8§9601(25). A "response"” is a "removal action" or a
"remedial action." Id. "Removal actions," in turn, are actions designed to effect an interim
solution to a contamination problem:

“remove" or "removal" means the cleanup or removal of released hazardous
substances from the environment, such actions as may be necessary taken in the
event of the threat of release of hazardous substances into the environment, such
actions as may be necessary to monitor, assess, and evaluate the release or
threat of release of hazardous substances, the disposal of removed material, or the
taking of such other actions as may be necessary to prevent, minimize, or mitigate
damage to the public health or welfare or to the environment, which may otherwise
result from a release or threat of release. * * *

42 U.S.C.A. 8 9601(23) (emphasis supplied). "Remedial actions," on the other hand, are
designed to effect a permanent solution to the contamination problem:
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"remedy” or "remedial action" means those actions consistent with permanent
remedy taken instead of or in addition to removal actions in the event of a release
or threatened release of hazardous substance into the environment, to prevent or
minimize the release of hazardous substances so that they do not migrate to cause
substantial danger to present or future public health or welfare or the environment.
The term includes, but is not limited to, such actions at the location of the release
as storage, confinement, perimeter protection using dikes, trenches, or ditches,
clay cover, neutralization, * * * and any monitoring reasonably required to assure
that such actions protect the public health and welfare and the environment....

42 U.S.C.A. 8 9601(24) (emphasis supplied).

In arguing for affirmance of the district court's denial of Defendants' 12(b)(6) motions,
Plaintiffs direct our attention to the emphasized language, which in both definitions refers
to "monitoring” in the "public health and welfare" context. They argue that this plain
language clearly covers the monitoring costs they seek, citing Brewer v. Ravan, 680
F.Supp. 1176 (M.D.Tenn. 1988), and several cases which cursorily arrived at the same
result as Brewer. * * Applying what it considered the plain language of the definitions,
the Brewer court held that § 9601 "removal" and "remedial” costs encompass medical
monitoring as long as the monitoring is "conducted to assess the effect of the release or
discharge on public health or to identify potential public health problems presented by the
release.” Id. at 1179. This holding apparently was persuasive to the district court in this
case, although it did not write a memorandum in support of its ruling.

Plaintiffs correctly assert that certain monitoring costs are recoverable as "removal action"
or "remedial action" "response costs."” The express statutory language admits of no other
result; however, we think Plaintiffs and the Brewer court go awry in affording a broad
sweep to the "public health and welfare" language in the definitions. Several district
courts, led by the comprehensive analysis in Coburn v. Sun Chemical Corp., 28 Env't
Rep.Cas. (BNA) 1665, 1988 WL 120739 (E.D.Pa. Nov. 9, 1988), have expressly
rejected Brewer as too broad, basing their conclusion on an examination of the plain
language of the definitions in context with the overall structure and history of CERCLA. *
* Defendants base their argument for reversal on the reasoning of these courts.

Turning to the context of the "monitoring” and "health and welfare" language, we note that
both definitions are directed at containing and cleaning up hazardous substance releases.
For example, the "monitor[ing]" allowed for under the "removal action" definition relates
under the plain statutory language only to an evaluation of the extent of a "release or
threat of release of hazardous substances.” 42 U.S.C.A. § 9601(23). And the "remedial
action" definition expressly focuses only on actions necessary to "prevent or minimize the
release of hazardous substances so that they do not migrate to cause substantial danger
to present or future public health or welfare or the environment.” 1d. § 9601(24).

Plaintiffs, however, concentrate on the additional § 9601(23) phrase referring to "other
actions as may be necessary to prevent, minimize, or mitigate damage to the public health
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or welfare...." They contend that this should be read broadly to cover any type of
monitoring that would mitigate health problems. Medical monitoring would mitigate the
potential individual health problems of Plaintiffs, but the general provision for prevention
or mitigation of "damage to public health or welfare" must be interpreted consistently with
the specific examples of "removal costs" enumerated in the definition. * * * The specific
examples all prevent or mitigate damage to public health by preventing contact between
the spreading contaminants and the public. See, for example, the suggested actions
regarding fencing, alternate water supplies, and temporary housing. Supra p. 1534.
Although the statute provides that "removal" costs are not limited to these specific
examples, we think it only reasonable under traditional statutory canons of construction
to conclude that any other recoverable costs must at least be of a similar
type. See Ambrogi, 750 F.Supp. at 1247 (discussing ejusdem generis). Long term health
monitoring of the sort requested by Plaintiffs  "to assist plaintiffs and class members in
the prevention or early detection and treatment of chronic disease,"” * * * clearly has
nothing to do with preventing contact between a "release or threatened release" and the
public. The release has already occurred.

Our limited construction of the definition of "response costs" is supported by reference to
legislative history, "sparse" as it is. *** Plaintiffs' request for medical monitoring to allow
"prevention or early detection and treatment of chronic disease" smacks of a cause of
action for damages resulting from personal injury. And the history of the enactment of
CERCLA reveals that both houses of Congress considered and rejected any provision for
recovery of private damages unrelated to the cleanup effort, including medical expenses.
Each chamber of Congress considered Bills which contained provisions for causes of
action for certain economic damages and for personal injury. For example, the original
House Bill contained a provision for private recovery of "all damages for personal injury,
injury to real or personal property, and economic loss, resulting from such release or
threatened release." *** This provision did not make it out of committee, and the final Bill
as enacted by the House included no provision for medical expense recovery. *** The
Senate Bill also contained a provision for private recovery of "all out-of-pocket medical
expenses, including rehabilitation costs or burial expenses, due to personal injury."” ***
But this provision was later deleted by amendment, and H.R. 7020 was ultimately
substituted as a compromise bill, amended, enacted by both chambers and signed into
law without any reference to medical expenses.

District courts examining this evolution have looked to statements of Senator Randolph,
the cosponsor of the compromise bill, for explanation. *** Senator Randolph expressly
acknowledged the intentional deletion of any private cause of action for personal injury;
the Senator stated that "[w]e have deleted the Federal cause of action for medical
expenses or income loss." *** Given Senator Randolph's status as a cosponsor of the
compromise bill, we find his statements a reliable indicator of Congressional intent to
exclude "medical expenses" from recovery. His remarks, as well as statements from other
Senators and Representatives throughout the evolution of CERCLA, confirm the obvious
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implication that Congress intentionally deleted all personal rights to recovery of medical
expenses from CERCLA. * * *

Given the language of the response costs definitions and the history and structure of
CERCLA, we hold that the medical monitoring which Plaintiffs seek is not recoverable
under CERCLA § 107(a). We therefore reverse the district court's order denying Shell's
and the Government's motion to dismiss.

Questions and Comments

1. Plain meaning: In Holy Trinity, as in most cases, the Court began its opinion with

a discussion of the plain meaning of the text in question. The court in Daiglefit ur ns f i r s
to the purpose of CERCLA to interpret the text. What was the statutory interpretation

guestion that the court was trying to resolve? Purposivist judges focus on the purpose of

the statute to resolve ambiguity, to confirm the plain meaning of statutory text, or, in

unusual cases (like Holy Trinity), to interpret the text contrary to its plain meaning. Did the

statutory text in Daigle have a clear meaning? Was the court examining the purpose of

CERCLA to confirm plain meaning, resolve ambiguity, or reach an interpretation

inconsistent with or contrary to its plain meaning?

2. Dueling purposes: The court and the plaintiffs focused on two distinct purposes
of CERCLA. What were the two purposes of CERCLA discussed in the opinion? There
were no dissenting judges in Daigle. However, can you articulate a purposivist reading of
CERCLA that would support the plaintiffs 6laim for medical monitoring costs?

3. Text and context: The Daigle court determined the purpose of CERCLA based
on the text of several sections of CERCLA other than Section 107(a), which did not define
Ar es pon DWhydid the ceurt conclude that the text used in those other provisions
demonstrated that Congress did not include Section 107(a) in CERCLA to advance the
purposes identified by the plaintifis? How did the plaintiffs argue that those same
provisions demonstrated that Congress included Section 107(a) to advance the purposes
that they identified?

4, Legislative history: As in Holy Trinity, the Daigle court consulted legislative

history to assist in resolving the statutory interpretation question. (The legislative history

for CERCLA is available here.) However, is the court examining the legislative history to
determine the gener al purpose of CERCLA or t
specific intent regarding the issue in this case? What does the court find in the legislative

history? Are the types of legislative history cited by the court more or less persuasive than

the types of legislative history cited by the Holy Trinity Court? As you read the cases in

this book, you will find that it is often difficult to label opinions as textualist, purposivist, or

any ot perbetiasise judges may include anal yses
single opinion.

5. Health assessment or health effects studies: Why coul dndét the pl ai
medical monitoring costs under Section 107(a)(4)(D)?
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6. Post-script : Several other circuit courts later addressed the issue in Daigle and
reached the same conclusion as the Tenth Circuit, despite the dueling purposes of
CERCLA. See Giovanni v. United States Dep't of the Navy, 906 F.3d 94, 106-110 (3d Cir.
2018); Syms v. Olin Corp., 408 F.3d 95, 105 (2d Cir. 2005); Price v. United States Navy,
39 F.3d 1011, 1016-17 (9th Cir. 1994).

G. Advancing the Purpose

As noted above, just as critics complain that purposivism allows judges too much
discretion to identify the purpose of statutes, critics also complain that judges have too

much discretion in determining whether a particular interpretation of a statute advances

the purposes of the statute. In the following case, the court was interpreting a statute that

had conflicting purposes, so the court had to determine which purpose controlled and

whether the actions taken by a government agency were consistent withthe court 6s
chosen purpose. Although the court and the government defendants ultimately agree, in

the case, on the primary purpose of the statute at issue, the court and government

disagree regarding whether the government decision that was challenged was consistent

with that purpose. The plans referenced in the opinion are available here.

GREATER YELLOWSTONE COALITION V. KEMPTHORNE
577 F.SUPP. 2D 183 (D.D.C. 2008)
EMMET G. SULLIVAN, District Judge.

The instant case represents the latest in a series of challenges to the regulations
promulgated by the National Park Service ("NPS") concerning snowmobile use in the
National Parks. The regulations currently at issue propose new restrictions
on recreational snowmobiling in Yellowstone and Grand Teton National Parks and the
John D. Rockefeller Jr. Memorial Parkway (collectively "the parks"). There are two
plaintiffs in this action. The first is the Greater Yellowstone Coalition, a group of
conservation organizations that "take an active interest in maintaining the integrity of the
National Park System." * * * The second Plaintiff is the National Parks Conservation
Association ("NPCA"), the largest national organization in the United States dedicated to
the protection and enhancement of the National Park System. * * * Defendants are the
National Park Service, Dirk Kempthorne, in his official capacity as the Secretary of the
Interior, Mary Bomar in her official capacity as Director of the National Park Service, and
Mike Snyder in his official capacity as Director of the Intermountain Region of the U.S.
National Park Service (collectively "NPS").
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The new Winter Use Plan ("WUP," "Rule," or "Plan") promulgated by Defendants allows
540 recreational snowmobiles and eighty-three snowcoaches to enter Yellowstone
National Park every day. * * * Plaintiffs *** claim that the plan violates the NPS Organic
Act * * * Specifically, Plaintiffs' arguments focus on the WUP's substantive and procedural
deficiencies as they relate to the plan's
impacts on the parks' natural soundscapes,
air quality, and wildlife. Agreeing that there
are no facts in dispute, Plaintiffs and
Defendants have filed cross-motions for
summary judgment. The Court held a
hearing on the motions on August 27, 2008,
and the parties filed short post-hearing
briefs. Upon consideration of the motions,
the responses and replies thereto, oral
argument at the hearing, the post-hearing
briefs, the applicable law, and the entire
administrative record in this case, the
Court GRANTS Plaintiffs’ Motion for Summary Judgment and DENIES Defendants'
Motion. The 2007 Winter Use Plan, the 2007 Final Environmental Impact Statement
("FEIS™), and the 2007 Record of Decision ("ROD") are hereby vacated and remanded to
the agency for proceedings consistent with this opinion.

Snowmobile photo i Public Domain

|. Procedural History

This Court's involvement in the ongoing series of cases regarding Yellowstone's winter
management began in 1997 and has continued nearly without pause to the present day.
*** Qver the years, environmental and recreation groups have challenged the Park
Service's restrictions on the use of snowmobiles in the parks, with the more recent
controversies growing out of a year 2000 Record of Decision ("2000 ROD") which found
that the use of snowmobiles at present levels so harmed the integrity of the parks'
resources and values that it violated the NPS Organic Act. *** In light of this finding, in
2001, NPS published a Final Rule calling for the eventual phase-out of personal
snowmobiles in the parks, and instead recommended continued winter access through
the use of a snowcoach mass transit system. *** The "phase-out rule," promulgated by
the Clinton administration, was published the day after President George W. Bush took
office and was immediately stayed pending a review of the Rule by the new
administration. *** In response to litigation brought by snowmobile manufacturers and
enthusiasts, NPS prepared a Supplemental EIS ("SEIS") in 2003. The SEIS proposed a
dramatic change of course. In place of the planned phase-out, NPS set a new limit of 950
snowmobiles per day in Yellowstone. *** Following two lawsuits in this Court and one in
the District of Wyoming, NPS put into effect a "Temporary Winter Use Plan" which allowed
a daily limit of 720 snowmobiles. Under the temporary plan, all snowmobiles entering the
parks were required to meet "best available technology" standards for noise and
emissions and were also required to be accompanied by a commercial guide. This
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temporary plan was to be in effect for three winter seasons, from 2004 through 2007, and
then replaced with a long-term winter use plan in 2007/2008. It is the new long-term plan
that is the subject of the instant case.

On September 24, 2007, NPS published its Winter Use Plan Final Environmental Impact
Statement ("FEIS"). The complete plan was published in a November 20, 2007 Record
of Decision ("2007 ROD"). The 2007 ROD claims to address this "Court's various
concerns regarding the winter use 2003 Supplemental EIS" and allows 540 recreational
snowmobiles per day, subject to "best available technology"” [air pollution] standards,
(hereinafter, "BAT"), 100% commercial guiding, and a requirement that all snowmobilers
travel in groups of eleven or less. The Rule also requires that all snowcoaches and
administrative snowmobiles implement BAT standards by 2011. *** On November 20 and
21, 2007, two lawsuits were filed in this Court by GYC and NPCA, respectively. * * * [Both
lawsuits claimed that] the 2007 Final Rule violates the National Park Service Organic Act
* * * The cases were consolidated by Order of this Court on March 19, 2008.

The Plan at issue was selected as one of seven alternatives analyzed [by the Park
Service.] The alternatives ranged from a "no action" alternative which would have ended
all oversnow vehicle ("OSV") use in the parks, to an "expanded recreational use"
alternative which would have allowed up to 1025 snowmobiles per day. The details of the
Winter Use Plan (also known as "Alternative 7" in the FEIS) are as follows. Recreational
snowmobiles are limited to 540 per day in Yellowstone and snowcoaches are limited to
eighty-three per day. All snowmobiles must meet Best Available Technology ("BAT")
standards for emissions and noise. Snowcoaches and administrative snowmobiles
(including park staff and concessionaires) must also meet BAT standards by the 2011-
2012 winter season. All snowmobiles must be accompanied by commercial guides and
must travel in groups of one to eleven. * * *

[ The court then noted that the governmentos pl
actions by the State of Wyoming, Park County, and several snowmobile trade groups.

Those plaintiffs argued that the limit of 540 snowmobiles per day in the plan was too

restrictive and the rule violated the Organic Act. Those cases were brought in Wyoming

and the federal defendants sought to have this case transferred to Wyoming, but the court

denied the defendantsd request . ]

Il. Legal Standards

* % %

3. Governing Statutory Mandates

** * NPS is *** bound by specific statutory mandates that define the Service's mission
and impose independent requirements upon the agency. Plaintiffs challenge the WUP as
contrary to the National Park Service Organic Act * * *

The NPS was created in 1916 and charged with the duty to
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promote and regulate the use of the . . . national parks, monuments, and
reservations hereinafter specified . . . by such means and measures as conform to
the fundamental purpose of the said parks, monuments, and reservations, which
purpose is to conserve the scenery and the natural and historic objects and the
wildlife therein and to provide for the enjoyment of the same in such manner and
by such means as will leave them unimpaired for the enjoyment of future
generations.

16 U.S.C. 8 1. Congress supplemented and clarified these provisions through the General
Authorities Act in 1970, and again through enactment of the "Redwood Amendment" in
1978. That Act, as amended, reinforced that management of the parks "shall be
consistent with the Organic Act" and declared that the "protection, management, and
administration of these areas shall be conducted in light of the high public value and
integrity of the National Park Service and shall not be exercised in derogation of the
values and purposes for which these areas have been established, except as may have
been or shall be directly and specifically provided by Congress." *** The NPS's 2006
Management Policies, which interpret the above directives, designate the Organic Act as
"the most important statutory directive for the National Park Service." ***

[Il. DISCUSSION 1. Statutory Interpretation of Conservation Mandate

As an initial matter, both parties agree that the Organic Act imposes a "conservation
mandate" upon NPS, and that that mandate is articulated in 8§ 1.4.3 of the 2006 NPS
Policies. However, the parties disagree over precisely what the mandate requires and
when it is triggered. Section 1.4.3 provides, in its entirety,

The fundamental purpose of the national park system, established by the Organic
Act and reaffirmed by the General Authorities Act, as amended, begins with a
mandate to conserve park resources and values. This mandate is independent of
the separate prohibition on impairment and applies all the time with respect to all
park resources and values, even when there is no risk that any park resources or
values may be impaired. NPS managers must always seek ways to avoid, or to
minimize to the greatest extent practicable, adverse impacts on park resources
and values. However, the laws do give the Service the management discretion to
allow impacts to park resources and values when necessary and appropriate to
fulfill the purposes of the park, so long as the impact does not constitute impairment
of the affected resources and values.

The fundamental purpose of all parks also includes providing for the enjoyment of
park resources and values by the people of the United States. The enjoyment that
is contemplated by the statute is broad; it is the enjoyment of all the people of the
United States and includes enjoyment both by people who visit the parks and by
those who appreciate them from afar. It also includes deriving benefit (including
scientific knowledge) and inspiration from the parks, as well as other forms of
enjoyment and inspiration. Congress, recognizing that the enjoyment by future
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generations of the national parks can be ensured only if the superb quality of park
resources and values is left unimpaired, has provided that when there is a conflict
between conserving resources and values and providing for enjoyment of them,
conservation is to be predominant. This is how courts have consistently interpreted
the Organic Act.

NPS Policies, § 1.4.3.

Relying on the above passage, NPS argues that the conservation mandate of the Organic
Act is only triggered when the impacts from a particular use rise to the level of
"unacceptable impacts." *** Defendants paraphrase the mandate as follows: "[i]f
unacceptable impacts are found, the Service deems the proposed use of park recourses
to be in conflict with their conservation and therefore prohibits the proposed use.0 ***
Applying this theory to the instant case, Defendants argue that because NPS has
determined that the impacts of snowmobiling are "acceptable,” then there is no "conflict"
between conservation and use, and therefore the requirement that conservation
predominate is not implicated. *** NPS reasons that the above-referenced "management
discretion to allow impacts" encompasses the decision to allow the WUP's admittedly
adverse impacts to the parks' natural soundscape, air quality, and wildlife, because those
impacts do not conflict with conservation.

At the hearing, NPS argued that the adverse impacts of snowmobiling are acceptable
because the Organic Act allows adverse impacts if they are unavoidable and appropriate.

* % %

Plaintiffs strenuously disagree with this characterization of the Organic Act. While
recognizing that the NPS has broad discretion to carry out its mission, Plaintiffs contend
that the WUP impermissibly permits adverse impacts to park resources merely to provide
another form of recreation. *** Plaintiffs argue that *** NPS has not explained how
snowmobiling is "necessary and appropriate to fulfill the purposes of the park” such that
the adverse impacts are acceptable, nor have they explained how the Plan seeks "ways
to avoid, or to minimize to the greatest extent practicable, adverse impacts on park
resources and values." ***

Plaintiffs point out that under the temporary use plan in place over the past three years,
NPS's own "adaptive management thresholds" for air quality and soundscape protection
have been exceeded on multiple occasions without generating a response from NPS. ***
Plaintiffs argue that because actual daily use under the temporary plan has averaged only
between 260-290 snowmobiles, and NPS's own thresholds for noise and air pollution
have been exceeded in spite of the low numbers, allowing up to 540 snowmobiles per
day will effectively double the environmental harms seen under the temporary plan.
Plaintiffs insist that this result cannot be squared with the Organic Act, regardless of how
NPS chooses to define "conflict."

The Court agrees. The Organic Act clearly states, and Defendants concede, that the
fundamental purpose of the national park system is to conserve park resources and
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values. Section 1.4.3 of the NPS Policies, which provides the NPS's official interpretation
of the Organic Act, states that "conservation is to be predominant.”

Defendants claim that the Act "establishes the fundamental purposes of conservation and
enjoyment but is silent as to how those two purposes should be analyzed." *** While it is
true that the Act is "silent as to the specifics of Park management,” *** Defendants' own
official interpretation of the Organic Act explicitly instructs NPS on how to balance
conservation and enjoyment. Namely, in the case of a conflict, "conservation is to be
predominant.” NPS Policies, § 1.4.3. Moreover, while it is true that "enjoyment” is also a
fundamental purpose of the parks, enjoyment is qualified in the Organic Act in a way that
conservation is not. The Organic Act charges NPS with the duty to "provide for the
enjoyment” of the parks' resources and values in "such manner and by such means as
will leave them unimpaired for the enjoyment of future generations.” 16 U.S.C. § 1. This
is not blanket permission to have fun in the parks in any way the NPS sees fit. As Plaintiffs
articulated at the hearing, the "enjoyment" referenced in the Organic Act is not enjoyment
for its own sake, or even enjoyment of the parks generally, but rather the enjoyment of
"the scenery and natural and historic objects and the wildlife" in the parks in a manner
that will allow future generations to enjoy them as well. Id. Accordingly, while NPS has
the discretion to balance the "sometimes conflicting policies of resource conservation and
visitor enjoyment in determining what activities should be permitted or prohibited,” *** that
discretion is bounded by the terms of the Organic Act itself. NPS cannot circumvent this
limitation through conclusory declarations that certain adverse impacts are acceptable,
without explaining why those impacts are necessary and appropriate to fulfill the purposes
of the park. See NPS Policies, § 1.4.3.

The limits on NPS's discretion have been recognized by this Circuit. In Daingerfield, this
Circuit upheld the NPS's choice of an interchange design that NPS had concluded "would
have the least deleterious effect on the environment.” 40 F.3d at 446. The Court noted
that the Organic Act "gives the Park Service broad, but not unlimited discretion in
determining what actions are best calculated to protect Park resources.” Id. (emphasis
added). While not explicitly holding that NPS is required to choose the least deleterious
option, the Circuit did cite with approval to the District Court's observation that "the only
choice left to the Park Service was to approve the least intrusive interchange possible,
which it did, or refuse to approve any interchange at all.” Id. at n. 3. Accordingly, at the
very least, NPS is required to exercise its discretion in a manner that is "calculated to
protect park resources" and genuinely seeks to minimize adverse impacts on park
resources and values. See Daingerfield, 40 F.3d at 446; NPS Policies, § 1.4.3. * **

The record contains many compelling examples of the magnitude of this decision, but
none more so than a letter from eleven former National Park Service Directors. *** Dated
March 26, 2007, the letter was written in response to the original "preferred alternative”
for the WUP, which would have allowed 720 snowmobiles per day, a proposal the former
directors urged "would radically contravene both the letter and spirit of the 2006
Management Policies.” *** While that number was ultimately reduced to 540, the letter
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contends that further reducing the limit to zero, "while expanding public access on modern
snowcoaches, would further improve the park's health." *** Relying on the same studies
found in the FEIS, the former directors argue that increasing snowmobile use over the
current average of 250 snowmobiles per day would increase air and noise pollution and
"sidestep a recent recommendation by Park Service scientists" that traffic should be kept
"at or below current levels, not expanded.o

* % %

[The Court then concluded that the snowmobile plan adopted by the Park Service would
impair park resources and cause unacceptable impacts on the parks. Ultimately,
therefore, the court concluded that the plan violated the Organic Act.]

Plaintiffs’ Motion for Summary Judgment is GRANTED and Defendants' Cross-Motion for
Summary Judgment is DENIED. The Winter Use Plan, 2007 ROD, and 2007 FEIS are
vacated and remanded to the agency for proceedings consistent with this opinion. An
appropriate Order accompanies this Memorandum Opinion.

Questions and Comments

1. Changes in the interpretation of the statute: As you read the factual background
of the case, you probably noticed that the National Park Service frequently changed its
rules regarding the appropriate number of recreational snowmobiles authorized per day
in Yellowstone. You may have recognized that the Park Service rules changed regularly
when Presidential administrations changed. As you read this book, you will notice that
this is a common trend when agencies are authorized to administer and interpret statutes.
Later chapters will focus on the procedures that agencies must follow and the analyses
that agencies must conduct when changing rules, so those issues will be addressed then.

2. Plain meaning: As in Daigle, the Greater Yellowstone court did not begin with an
examination of the plain meaning of the statutory text. The plaintiffs were arguing that the
National Park Service (NPS) violated the National Park Service Organic Act by approving
a plan that allowed 540 recreational snowmobiles to be used each day in Yellowstone.
Did the text of the Organic Act clearly address whether it was appropriate for the NPS to
authorize the use of 540 snowmobiles per day?

3. Purposes: What were the competing purposes of the Organic Act that the court

identified in Section 1 of the Organic Act? How did the court determine which purpose

controlled and which purpose did the court determine controlled? Did the court examine

other provisions of the Organic Act to read Section 1 in context? Did the court examine

the | egislative history to ascertain the enac
purposes? Did the court discuss the circumstances surrounding the enactment of the

legislation, as the Court did in Holy Trinity?

4, Section 1.4.3 : The court spends a considerable amount of time focusing on
Section 1.4.3 to determine that the conservation purpose of the Organic Act takes
precedence over other purposes of the Act when there is a conflict between the purposes.
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Section 1.4.3, however, is not a statute, but is part of a series of policies adopted by the
NPS to implement the Organic Act and other authorities. You will recall that Hart & Sacks
suggested that it was appropriate to consider subsequent administrative interpretations
of a statute to determine the purpose of the statute. Later chapters will focus directly on

the weight courts give to agenciesd interpret:
principle.

5. Advancing the purpose of the statute: Once the court concludes that the
conservation purpose of the Organic Act takes precedence over other purposes, the court

must stildl determine whether the NPSO6 rule th

access Yellowstone National Park each day is consistent with the conservation purpose
of the Act. How does the NPS argue that the statute should be interpreted to carry out
the conservation purpose while also allowing uses of the park that provide for enjoyment
of the National Parks? Does the court agree with the NPS®O

will notice that the Court again i s .Agybwing o]
read more cases in this book, you will notice that it is not unusual for courts to rely on
agenciesod interpretations of statutWhydoeso gui d

the NPS believe that its rule is consistent with its interpretation in Section 1.4.3? Does the
court agree? Why or why not?

H.  Comparing Textualism and Purposivism

In their most extreme forms, textualism and purposivism are clearly distinct theories of
statutory interpretation. Historically, there was also an ideological divide between
adherents of the opposing theories. Traditionally, the leaders in the textualist movement
were ideological conservatives, while the leaders in the purposivist movement were
ideological liberals.1%* Some academics have speculated that conservative judges and
academics oppose purposivism because an exploration of statutory purposes tends to
broaden the scope of government regulatory authority in statutes.® Similarly, ideological
conservatives prefer that decisions are made by democratically accountable decision-
makers, and argue that textualism constrains judges from basing their decisions on their
personal views.1%

194 See Stuart Minor Benjamin & Kristen M. Renberg, The Par adoxi cal | mpact
Campaign Against Legislative History, 105 Cornell L. Rev. 1023 (2020).

195 Id. at 1044.

196 Id. at 1046-1047. Critics of textualism counter, though, that judges can use the canons of
statutory interpretation equally adeptly in textualism to interpret statutes in a manner that aligns
with their ideology. See Robin Kundis Craig, The Stevens/Scalia Principle and Why It Matters:
Statutory Conversations and a Cultural Critical Critigue of the Strict Plain Meaning Approach, 79
Tul. L. Rev. 955, 972 (2005); Albert C. Lin, Erosive Interpretation of Environmental Law in the
Supr eme Co 04 Teidns42 Bldusiod L. Rev. 565, 580-581, 601-602 (2005); Jonathan R.
Macey & Geoffrey P. Miller, The Canons of Statutory Construction and Judicial Preferences, 45
Vand. L. Rev. 647, 649 (1992).
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While the contrast between textualism and purposivism is clear when
the theories are applied in their most extreme forms, few judges
adopt such extreme approaches, and many scholars believe that the
theories are converging.'®” Regardless of which theory they adopt,
most judges begin their analysis with the text. As Justice Elena
Kagan has observed, i Weldpraeticarhany
textualists are willing to consider extrinsic sources of interpretation if
the text is ambiguous and many purposivists delay any focus on such
sources until an examination of the text demonstrates that it is
ambiguous.'®® In fact, few judges identify themselves as adhering
rigidly to a single theory and many judges apply aspects of both
theories on a case by case basis (as well as other theories described
below).2%0

Perhaps the best example of the

t

o

Justice Kagan Photo 1
Oyez Projecti CC BY-
SA 3.0

2015 decision in King v. Burwell, 135 S.Ct. 2480 (2015), descr i bed by
constrained 2P The gad mgumentfontheccase is available here.

KING V. BURWELL
135 S.Ct. 2480 (2015)

Resources for the Case

Unedited Opinion (From Justia)

CHIEF JUSTICE ROBERTS delivered | 2f@lAraument (From the Oyez Project)

the opinion of the Court.

* K * South Texas College of Law)
Briefs in the Case i Scotus Blog

I
A

197 See Richard H. Fallon, Jr., Three Symmetries Between Textualist and Purposivist

Case Background (From Quimbee)
Video Summary i Pt. 1/ Pt. 2 (Prof. Stevenson i

Theories of Statutory Interpretationd and the Irreducible Roles of Values and Judgment Within

Both, 99 CORNELL L. REV. 685 (2014); Molot, The Rise and Fall of Textualism, supra note 152,

at 3; Caleb Nelson, What is Textualism?, 91 Va. L. Rev. 347, 348 (2005).

198 See Justice Elena Kagan, The Scalia Lecture: A Dialogue with Justice Kagan on the

Reading of Statutes at 8:28 (Nov. 17, 2015), https://www.youtube.com/watch?v=dpEtszFT0Tg.

199 See Gluck & Posner, supra note 141, at 1300-1301; Congressional Research Service,

supranote 35, at16-17.i New t extualistso wild/l

be derived from the text of the statute and the purpose is defined clearly. Modern purposivists

convergenece

some

(
a

examine statut ol

tend to justify purposivist interpretations as consistent with the statutory text.

200 In their survey of 42 federal appellate court judges, Abbe Gluck and Judge Richard Posner
found that none of the judges was willing to associate themselves with textualism without some
gualification and none identified as purposivists. See Gluck & Posner, supra note 141, at 1301-

1303.

201 See Michael J. Cedrone, Supreme Silence and Precedential Pragmatism: King v. Burwell

and Statutory Interpretation in the Federal Courts of Appeals, 103 Marg. L. Rev. 43 (2019).
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The Patient Protection and Affordable Care Act [Affordable Care Act] ***grew out of a

long history of failed health insurance reform. In the 1990s, several States began
experimenting with ways to expand peopl ebs ac:«
was to impose a pair of insurance market regulationsd a A g u ar a n tregq@rdments s u e 0
which barred insurers from denying coverage to any person because of his health, and a
Acommunity ratingo requirement, which barred
premiums for the same reason. Together, those requirements were designed to ensure

that anyone who wanted to buy health insurance could do so.

The guaranteed issue and community rating requirements achieved that goal, but they
had an unintended consequence: They encouraged people to wait until they got sick to
buy insurance. Why buy insurance coverage when you are healthy, if you can buy the
same coverage for the same price when you become ill? This consequenced known as
Aadver se Osledltoeacsedoranldsurers were forced to increase premiums to
account for the fact that, more and more, it was the sick rather than the healthy who were
buying insurance. And that consequence fed back into the first: As the cost of insurance
rose, even more people waited until they became ill to buy it.

This | ed to an economic fAdeath spiral.o As p
number of people buying insurance sank lower and lower, insurers began to leave the

market entirely. As a result, the number of people without insurance increased
dramatically.

* % %

B

The Affordable Care Act adopts *** three key reforms [to address those problems.] First,
the Act adopts the guaranteed issue and community rating requirements. The Act
provides that Aeach health insurance i ®suer t
individual . . . market in a State must accept every . . . individual in the State that applies
for such 42dvS C€.&3Peygid(a). The Act also bars insurers from charging
hi gher premiums on the basis of a personds he

Second, the Act generally requires individuals to maintain health insurance coverage or

make a payment to the IRS. 26 U. S. C. 85000A. Congress recognized that, without an
incentive, Aimany individuals would waiead to pu
car 4.0 S. C. 818091(2)(). So Congress adopted a coverage requirement to

Ami ni mize this adverse selection and broaden
heal t hy i ndi vidual s, whi ch wi |l ¥ Congrese also heal t h
provided an exemption from the coverage requirement for anyone who has to spend more

than eight percent of his income on health insurance. 26 U. S. C. 885000A(e)(1)(A),

(€)(D)(B)(i).
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Third, the Act seeks to make insurance more affordable by giving refundable tax credits
to individuals with household incomes between 100 percent and 400 percent of the
federal poverty line. 836B. * * *

These three reforms are closely intertwined. As noted, Congress found that the
guaranteed issue and community rating requirements would not work without the
coverage requirement. 818091(2)(l). And the coverage requirement would not work
without the tax credits. * * *

C

I n addition to those three reforms, the Act
State where people can shop for insurance, usually online. 42 U. S. C. §18031(b)(1). An
Exchange may be created in one of tachcStaways.
shall . . . establish an American Health Benefit Exchange... f or t Ibid. Se&dnd,t e . 0
if a State nonetheless chooses not to establish its own Exchange, the Act provides that

the Secretary of Heal t h a.nedtablidluanad operafeesuch i c e s
Exchange within the State.o A18041(c) (1).

The issue in this case Iis whether the Act s
Federal Exchange rather than a State Exchange. The Act initially provides that tax credits

r

f

t

Ashall be allowedo for 26anS. C. 836B@. The Acbthem t a x p @

provides that the amount of the tax credit depends in part on whether the taxpayer has
enroll ed in an 1 nsur anc e espblished by the Stateguider i a n
section 1311 of the Patient Protection and Affordable Care Act [hereinafter 42 U. S. C.

A1 8 0 326 [)..SAC. §836B(b)i (c) (emphasis added). * * *

At this point, 16 States and the District of Columbia have established their own
Exchanges; the other 34 States have elected to have HHS do so.

D

Petitioners are four individuals who live in Virginia, which has a Federal Exchange. They

do not wish to purchase health insurance.
qualify as fdan Exchange est als8lCd.s hfeld8 Ob3kkyt, e
should not receive any tax credits. That would make the cost of buying insurance more

E x

I n
st

t han ei ght percent of their 1 ncome, whi ch wol

requirement. * * *

* % %

The parties dispute whether Section 36B authorizes tax credits for individuals who enroll
in an insurance plan through a Federal Exchange. Petitioners argue that a Federal
Exchange is not fdan Exchange es$ &bl AsBed1lbpy
* The Government responds that * * * the ph
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under [42 U.S.C. A18031]0 should be read to include
Respondents 201 25.

* k% %

It is *** our task to determine the correct reading of Section 36B. If the statutory language
is plain, we must enforce it accordind@orto its
ambiguityd of certain words or phrases may only become evident when placed in

context.o *** So when deciding whether the | al
their context and with a view to their place
after all, is fito construe statutes, not i sol

A

We begin with the text of Section 36B. As relevant here, Section 36B allows an individual
to receive tax <credits only if the individua
Exchange established by the State under [42 U. S. C. §18031].0* * *

First, al/|l parties agree that a Feder al Excha
of Section 368B. ** % Section 180 3.lestgblistoani des t
American Health Benefit Exchange... f or the State. 0 Ads€ms8 1 ( b) (!
a requirement, the Act gives the States Aafl e

they want to establish an Exchange. 818041(b). If the State chooses not to do so, Section
18041 provides t hat..esthabbsh &he aperaetsach Exchangewvathinl
the State. o A18041(c) (1) (emphasis added) .

By using the phrase fAisuch Exchange, 0 Secti on
and operate the same Exchange that the State was directed to establish under Section

18031. See Blackds Law Dictionary 1661 (10th
t hose; having just been mentionedo). Il n ot he
Exchanges are equivalentd they must meet the same requirements, perform the same

functions, and serve the same purposes. * * * A Federal Exchange therefore counts as

fan &rRgbdo under Section 368B.

Second, we must determine whether a Feder al E
for purposes of Section 36B. At the outset, it might seem that a Federal Exchange cannot
ful fildl this requirement. After all 6 Stateke Act
and t he Di st r ida defioifion tBad |deesnmat antlude the Federal
Government. 42U.S.C. A18024(d). But when read in cont
in the overal/l statutory scheme, 0 thatmeamisng

not so clear. ***

After telling each State to establish an Exchange, Section 18031 provides that all

Exchanges Ashall make available quali4ied h e
USC. A18031(d)(2)(A). Section 18032 t patn defi
as an i ndi vidual wh o Aresi des i n t he St at
A18032(f)(1)(A). And thatoés a problem: | f we
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the Exchangeo its most natnom@luameftnedg, ndher
Federal Exchanges. But the Act clearly contemplates that there will be qualified

individuals on every Exchange. As we just mentioned, the Act requires all Exchanges to

Amake available qualified héadmethingpn Exahaiget o qu a
could not do if there were no such individuals. 818031(d)(2)(A). And the Act tells the
Exchange, in decidingwhich heal th plans to offer, ited consi
individuals . .. i n the State or St ates i ndagadmj ch su
something the Exchange could not do if qualified individuals did not exist.
§18031(e)(1)(B). This problem arises repeatedly throughout the Act. See, e.g.,
A18031(b)(2) (allowing a Stfarfpreviding...sarveestoe fAone
both qualified individuals and qualified smal
Exchanges for those two groups).

These provisions suggest that the Act may not
Stateo in its most natural sense. Thus, the m
it appears when read out of context.

Third, we must determine whether a Fe8&r al E X
A18031].0 This too might seem a requirement

because it is Section 18041 that tell sucht he Se
Exchange. 0 But here again, the way different

otherwise.

The Act defines the term AExchangeo to mean
established wunder s €A () (2D).nlf wa 8Pt thatodefidit® ity g
Section 18041, t he Act tells the Secretary t
Health Benef it Exchange established under sectio
18041 authorizes the Secretary to establish an Exchange under Section 18031, not (or

not only) under Section 18041. Otherwise, the Federal Exchange, by definition, would not

be an AExchangeo at all . ***

This interpretat3.6n AI8GILderf i [#¥4L West with t
of the requirements that an Exchange must meet are in Section 18031, so it is sensible

to regard all Exchanges as established under that provision. In addition, every time the

Act uses the word fAExchange, 0 the definitiona
phrase fAExchange established wunder section 1,
established under Section 180 3 Irequirerheatsvetldor e, | i
apply to them. * * *

The upshot of all this is that the phrase fAan
USC. A18031]0 is properly viewed as ambiguous
to State Exchanges. But it is also possible that the phrase refers to all Exchangesd both
State and Federald at least for purposes of the tax credits. * * * But State and Federal
Exchanges would differ in a fundamental way if tax credits were available only on State
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Exchangesd one type of Exchange would help make insurance more affordable by
providing billions of dollars to the Statesbo

* k% %

The Affordable Care Act contains more than a few examples of inartful drafting. (To cite
just one, the Act creates three separate Section 1563s. See 124 Stat. 270, 911, 912.)

Sever al features of the Actods passagngressontr ik
wrote key parts o f the Act behind c¢cl osed door s, rat h
|l egi sl ative process. o0 Cannan, A Legislative

Legislative Procedure Shapes Legislative History, 105 L. Lib. J. 131, 163 (2013). And

Congress passed much of the Act using a complicated budgetary procedure known as
Areconciliation, 0 which I imited opportunities
Senat e ds -wotefilinester reGurement. Id., at 1591 167. As a result, the Act does

not reflect the type of care and deliberation that one might expect of such significant

legislation. * * *

Anyway, we fAmust do our best, bearing i n min

construction that the words of a statute must be read in their context and with a view to

their place in the ov*erall statutory scheme. 0
B

Given that the text is ambiguous, we must turn to the broader structure of the Act to

determine the meaning of Section 36B. * * * Here, the statutory scheme compels us to

reject petitionersd interpretation bemause i
mar ket in any State with a Federal Exchange,
that Congress designed the Act to avoid. See New York State Dept. of Social

Servs. v. Dublino, 413 U. S. 405,4191420 (1973) (AWe cannot inter
to negate their own stated purposes. 0) .

* % %

The combination of no tax credits and an ineffective coverage requirement could well

push a Stateds individual i nsurance mar ket in
premiums would increase by 47 percent and enrollment would decrease by 70 percent.

*** Another study predicts that premiums would increase by 35 percent and enrollment

would decrease by 69 percent. *** And those effects would not be limited to individuals

who purchase insurance on the Exchanges. Because the Act requires insurers to treat

the entire individual market as a single risk pool, 42 U. S. C. §18032(c)(1), premiums

outside the Exchange would rise along with those inside the Exchange. ***

It is implausible that Congress meant the Act to operate in this manner. See National
Federation of Independent Businessv. Sebelius, 567 U.S. 519 (2012)

(Scalia, Kennedy, Thomas,andAl i t o, JJ., dissenting) (slip o
subsidies . .. the exchanges would not operate as Congress intended and may not
oper ate at all . o). Congress ma d e t he guar a
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requirements applicable in every State in the Nation. But those requirements only work
when combined with the coverage requirement and the tax credits. So it stands to reason
that Congress meant for those provisions to apply in every State as well.

* k% %

D

Petitionersdéd arguments about the plain meanin
meaning of the phrase filan Exchang8&CestAdBIOBdh &c
may seem plain Awhen viewed in isol aableoan, 0 su
' ight of [t he s* mthis insgahce,dhe coatexivahdostruetureof the Act

compel us to depart from what would otherwise be the most natural reading of the

pertinent statutory phrase.

Reliance on context and structure in statutor
for great wariness lest what professes to be mere rendering becomes creation and
attempted interpretation of | egi sl rmdsondowe becom

have given, however, such reliance is appropriate in this case, and leads us to conclude
that Section 36B allows tax credits for insurance purchased on any Exchange created
under the Act. Those credits are necessary for the Federal Exchanges to function like
their State Exchange counterparts, and to avoid the type of calamitous result that
Congress plainly meant to avoid.

* % %

The judgment of the United States Court of Appeals for the Fourth Circuit is
Affirmed.

JUSTICE SCALIA, with whom JUSTICE THOMAS and JUSTICE ALITO join,
dissenting.

The Court holds that when the Patient Protection and Affordable Care Act says
AExchange established by the Stateodo it means
Feder al Government. o0 That is of course quite
explanation make it no less so.

* % %

This case requires us to decide whether someone who buys insurance on an Exchange
established by the Secretary gets tax credits. You would think the answer would be
obviousd so obvious there would hardly be a need for the Supreme Court to hear a case
about it. In order to receive any money under 836B, an individual must enroll in an
insurance plan through an AExchange establish
and Human Services is not a State. So an Exchange established by the Secretary is not

141



an Exchange established by the Stated which means people who buy health insurance
through such an Exchange get no money under 836B.

Words no longer have meaning if an Exchange that is not established by a State is
Afestablished by the State. o It is hard to com
state Exchanges than to use the words festabl
up with a reason to inaltwede otttherwdmhmasn Ay tphe
credits to state Exchanges. * * * Under all the usual rules of interpretation, in short, the

Government should lose this case. But normal rules of interpretation seem always to yield

to the overriding principle of the present Court: The Affordable Care Act must be saved.

* % %

The Court persists that [the statut e] Awoul d
available on federal Exchanges. Ante, at 14. Even if that observation were true, it would
show only oddity, not ambiguity. Laws often include unusual or mismatched provisions.
The Affordable Care Act spans 900 pages; it would be amazing if its provisions all lined
up perfectly with eachother. Thi s Court nAdoes ..justbecausethese | eg
text as written creates an apparent anomaly. o

* * %

For its next defense of the indefensible, t h
design and purposes. *** This reasoning suffers from no shortage of flaws. To begin with,

Aeven the most formidabl e argument concernir
overcome the clarity [of ] the statutebs text

to the extent they help clarify an otherwise ambiguous provision. Could anyone maintain

with a straight face that 836B is unclear?

* % %

Compounding its errors, the Court forgets that it is no more appropriate to consider one

of a statuteds purposes in isolation than it
pursues just one purpose at all costs, and no statutory scheme encompasses just one

element. Most relevant here, the Affordable Care Act displays a congressional preference

for state participation in the establishment of Exchanges: Each State gets the first
opportunity to set up its Exchange, 42 U. S. C. 818031(b); States that take up the
opportunity receive federreall aftuenrdd itmg efsdra bfl a csthii\
818031(a)(3); and the Secretary may establish an Exchange in a State only as a fallback,
§18041(c). But setting up and running an Exchange involve significant burdensd meeting

strict deadlines, 818041(b), implementing requirements related to the offering of
insurance plans, 818031(d)(4), setting up outreach programs, 818031(i), and ensuring

that the Exchange is self-sustaining by 2015, §18031(d)(5)(A). A State would have much
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less reason to take on these burdens if its citizens could receive tax credits no matter who

establishes its Exchange. (Now that the Internal Revenue Service has interpreted §36B

to authorize tax credits everywhere, by the way, 34 States have failed to set up their own

Exchanges. Ante, at 6.) So even if making credits available on all Exchanges advances

the goal of improving healthcare markets, it frustrates the goal of encouraging state

involvement in the implementation of the Act. This is what justifies going out of our way

to read fiestablished by the Stateo to mean fie:
the Stateo?

* % %

v
Perhaps sensing the dismal failure of iits eff
means fAestablished by the State or the Federa

the pertinent statut or yAntp, atrld $hes Caud, haiveverghast f ul d
nofreef l oating power Ato rescue CoHNOyly whersitist r om i
patently obvious to a reasonable reader that a drafting mistake has occurred may a court
correct the mistake. The occurrence of a misprint may be apparent from the face of the

l aw, as it is where the Affordable Car* Act i
The occurrence of a misprint may also be apparent because a provision decrees an
absurdresutdo a consequence fiso monstrous, that al/l r

uni te in reject™mBgs36Bdees aopgorheiramatelyi close to eatisfying
that demanding standard. It is entirely plausible that tax credits were restricted to state
Exchanges deliberatelyd for example, in order to encourage States to establish their own
Exchanges. We therefore have no authority to dismiss the terms of the law as a drafting
fumble.

* k% %

\
The Courtos deci sion reflects the philosoph)
interpretive distortions it takes in order to correct a supposed flaw in the statutory
machinery. Th a't phil osophy i gnores t he Ameri ca
give Congressii [ a] | | |l egi sl ative Powerso enumerated

made Congress, not this Court, responsible for both making laws and mending them. This

Court holds only the judicial powerd the power to pronounce the law as Congress has

enacted it. We lack the prerogative to repair laws that do not work out in practice, just as

the people lack the ability to throw us out of office if they dislike the solutions we concoct.

We must al ways remember, therefore, mpoet 0[] o]
upon it.o **=*

Trying to make its judge-empowering approach seem respectful of congressional
authority, the Court asserts that its decision merely ensures that the Affordable Care Act
operates the way Congr eAng, afilindiasnof all,[what hakeso oper
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the Court so sure that Congress fimeanto tax cr
evidence of what Congress meant comes from the terms of the law, and those terms
show beyond all question that tax credits are available only on state Exchanges. More
importantly, the Court forgets that ours is a government of laws and not of men. That
means we are governed by the terms of our laws, not by the unenacted will of our

| awmakers. dl f Co n gsoneethiag déferemtdronewhat it intended, thanw
it should amend the statute to conform to its
no roving license . . . to disregard clear language simply on the view that . . . Congress
Omust have intendeddé something broader. o ***
Even |l ess defensibl e, i f possi bl e, is the Co

justified because this Act fAdoes not reflect t
expect of such sig*itishotourglace to Judye thesqliaktyt of the rcared

and deliberation that went into this or any other law. A law enacted by voice vote with no

deliberation whatever is fully as binding upon us as one enacted after years of study,

months of committee hearings, and weeks of debate. Much less is it our place to make

everything come out right when Congress does not do its job properly. Itis up to Congress

to design its laws with care, and it is up to the people to hold them to account if they fail

to carry out that responsibility.

Rather than rewriting the law under the pretense of interpreting it, the Court should have
left 1t to Congress to decide what to do abol
Exchanges.

* % %

Perhaps the Patient Protection and Affordable Care Act will attain the enduring status of

the Social Security Actorthe Taft-Har t | ey Act; perhaps not. But
on the Act will surely be remembered through the years. The somersaults of statutory
interpretation they have performed (fApenaltyo
the Stateo means only increment al Medi cai d pa
Stated means not establ i shed byendldssty, tStheat e) w
confusion of honest jurisprudence. And the cases will publish forever the discouraging

truth that the Supreme Court of the United States favors some laws over others and is

prepared to do whatever it takes to uphold and assist its favorites.

| dissent.
Questions and Comments

1. Statutory language: What was the text being interpreted by the Court and what
interpretive question was the Court trying to resolve? What did the challengers argue the
text meant and what did the government argue it meant? Which interpretation did the
majority adopt and which interpretation did the dissent adopt?

2. Plain meaning: In classic textualist form, the dissent argues that the plain
meaning of the Affordable Care Act is clear, so the Court must interpret it according to its
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plain meaning. Does the majority agree that the plain meaning is clear? Does the Court
determine whether the text is ambiguous before or after examining other portions of the
statute? The dissent argues that courts should depart from the plain meaning only when
applying it according to its plain meaning leads to an absurd result. Does the majority
agree? Does the dissent believe that applying the statute according to its plain meaning
would be absurd?

3. Purposivism: After concluding that the text is ambiguous, the majority suggests
that its interpretation of the statute is necessary to achieve the purposes of the statute. In
many ways, the opinion has purposivist tones, as the Court, at the outset of the opinion,
discusses the circumstances that led to the enactment of the statute and explains, in Part
[I.B. why its interpretation of the statute advances the purposes for which the statute was
enacted. The majority claims tothhe odctCiomgra&s sa fifmp
its will, and justifies its reliance on the text by arguing that the language in the statute is
ambiguous. Why does the majority say that its interpretation is necessary to advance the
purpose of the Affordable Care Act? When does the dissent argue that it is appropriate
to interpret statutes to achieve their purposes? What is the alternative purpose that the
dissent argues the majority ignored in the case?

4, Unorthodox lawmaking: The majority notes that there are several provisions in

the Affordable Care Act thapw aré¢ atke tesuvht a
manner in which the statute was enacted. Does the majority believe that the statute

should be interpreted differently than other statutes drafted in more traditional ways?

Does the dissent agree? For an interesting discussion of the legislative history of the ACA,

see John Cannan, A Legislative History of the Affordable Care Act: How Legislative

Procedure Shapes Legislative History,105 L. Lib. J. 131 (2013), cited by the Court.

5. Proper roles: In what ways does the dissent believe that the majority has stepped
out of its proper judicial role? If the statutory language as drafted is truly unworkable, what
remedy does the dissent suggest i s appropriat

6. Impact on decision -making in the appellate courts:  As noted in Chapter 2,
courts do not generally accord methodological stare decisis to statutory interpretation
canons or theories. While King v. Burwell established important administrative law
principles (that were edited out of the opinion above), the decision seems to have had
little effect on the statutory interpretation methodology employed by federal appellate
courts. In a 2019 article, Professor Michael Cedrone examined seventy-two federal
appellate court decisions that cited King v. Burwell in the two years following the decision
and he found that the decision did not spark a new purposivist revolution in the courts.
I nstead, he found fia dynamic | andscape i n whi
ideological battles over interpretive principles [and where courts] freely pursue the best
reading of statutory text through textual and purposive means.o0See Michael J. Cedrone,
Supreme_Silence and Precedential Pragmatism: King v. Burwell and Statutory
Interpretation in the Federal Courts of Appeals, 103 Marq. L. Rev. 43, 47 (2019).
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VI. Other Theories of Interpretation

While textualism and purposivism are the predominant theories of statutory interpretation
today, judges have relied on other theories in the past and still rely, to some extent, on
other theories today. One theory that is closely related to purposivism is intentionalism .
Intentionalist judges interpret statutes to ascertain the intent of the enacting legislature

on the specific issue before the court.?%? They look at statutes through a similar lens as
purposivists in that they focus on the text, legislative history, and the conditions at the

ti me of enact ment of a statute to deter mi

directly bear on £%hlL&ke purpagivisss)ttey start ey dosusing ort tleen t .

text of the statute, but they may turn to extrinsic sources once they have determined that

the statutebds text i s ambiguous or they
text is ambiguous or absurd.?% Not surprisingly, as intentionalists search for the intent of
the enacting |l egi sl atur e, the theory i

judicial/legislative relationship.?% Intentionalists differ from purposivists in the level of
generality of their inquiries into legislative intent. While purposivists attempt to determine
the general purposes for which a statute was enacted and interpret the statute to advance
those purposes, intentionalists search for the actual intent of the enacting legislature on
the specific question that the court is trying to resolve.2%

Critics argue that the search for legislative intent is futile because the legislature does not
have a collective intent or because the collective intent cannot be discovered through the
means utilized through an examination of legislative history or the other means used by
intentionalists.?°” Even though groups can have collective intents, detractors of
intentionalism criticize the efforts of intentionalists to determine the intent through
examination of legislative history and statements of individual legislators.?%® After all,
critics argue, it is not clear whether a court, in ascertaining the intent of the enacting
legislature, should put more weight on the views expressed by the 515 Senator whose
vote was needed to pass the bill, the 67" Senator whose vote was needed to break the
filibuster on the bill, or any other member of Congress or committee in Congress.2%
Textualists also criticize intentionalists because intentionalists, like purposivists, examine
legislative history and other extrinsic sources to interpret statutory meaning and they

202 See See, e.g., Jonathan R. Siegel, The Inexorable Radicalization of Textualism, 158 U.
Pa. L. Rev. 117, 123-24 (2009).
203 See Bressman, Rubin, & Stack, supra note 63, at 155.

204 Id. at 328. See also Jellum, supra note 165, at 102-104.

205 See William N. Eskridge, Jr., DYNAMIC STATUTORY INTERPRETATION 14 (1994);
Jellum, supra note 165, at 102-103.

206 See Bressman, Rubin, & Stack, supra note 63, at 155.

207 See Eskridge, Brudney, Chafetz, Frickey, & Garrett, supra note 17, at 422-423; Jellum,
supra note 165, at 103.

208 Id. at 423-324. See also Bressman, Rubin & Stack, supra note 63, at 326-327; Jellum,
supra note 165, at 103.

209 See Jellum, supra note 165, at 103. See also Bressman, Rubin & Stack, supra note 63,
at 325.
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argue that the legislature only enacts the text that is included in statutes, and not the
intent behind the text.2%°

A modern offshoot of intentionalism is the imaginative reconstruction
theory of statutory interpretation. It was first proposed by Dean Roscoe
Pound in 1907?11, and later championed by Judge Richard Posner.?'?
Under the theory, the court acknowledges that the enacting legislature
probably did not have an actual intent regarding the statutory interpretation
guestion it is trying to resolve, but the court attempts to reconstruct what the
enacting legislature would have intended if it thought about the question.?13
Roscoe Pound: AS with intentionalism, judges applying this theory rely on legislative
Public Domain  history and the circumstances surrounding the enactment of the
legislation, as well as the text of the statute, to help reconstruct what the enacting
legislature would have intended if faced with the interpretive question.?'* Judges will
consider the values and attitudes of the legislators at the time the statute was enacted,

as well as fAany sign of | egi sl at iojudgesshoulde nt r e
interpret the statute.?>Li ke all the theories discussed so
agent o model of the relationship .Hdmeagmaeven t he

reconstruction is challenged on the same grounds as other theories that look beyond the

statutory text and look for intent of a collective body?%¢ but is also criticized because

judges using the theory are not seeking to enforce the law passed by the legislature, but

the | aw that the | egislature would have passec
interpretation question before the courtt Justi ce RehnqulestSiiesp vopi ni o
United States, 440 U.S. 668 (1979), is a good example of an opinion utilizing the

imaginative reconstruction theory.

A final theory of interpretation that is used less frequently is dynamic statutory
interpretation . Unlike the other theories, this theory views judges as partners of the

|l egi sl atur e, rat he#’ Thehtteeory wag ehantpibnedudy Prafgssont s . 0
William Eskridge and resembles common law decision-making, in that judges interpret

the law to change over time as social views and the legal landscape change.?'® With

dynamic interpretation, it is entirely possible that a judge could interpret a statute in a way

that the judge acknowledges the enacting legislature would not have intended because

the social values and underlying law have changed in the years since the statute was

210 See Bressman, Rubin & Stack, supra note 63, at 328.

a1 See Roscoe Pound, Spurious Interpretation, 7 Colum. L. Rev. 379 (1907).

212 See Bressman, Rubin & Stack, supra note 63, at 156.

213 Id. See also Jellum, supra note 165, at 109.

214 See Jellum, supra note 165, at 109.

215 See Richard A. Posner, Statutory Interpretation in the Classroom and in the Courtroom,
50 U. Chi. L. Rev. 800, 817-818 (1983).

216 See Jellum, supra note 165, at 109.

a7 Id. at 127. See also Seidenfeld, supra note 157, at 1821.
218 See William N. Eskridge, Jr., Dynamic Statutory Interpretation, 135 U. Pa. L. Rev. 1479
(1987).
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enacted.?'® Eskridge argues, for instance, that even though the 1964 Congress would not
have intended to approve affirmative action programs, the Supreme Court, in its 1979
decision in United Steelworkers of America v. Weber, 443 U.S. 193 (1979), may have
used dynamic statutory interpretation to interpret the 1964 Civil Rights Act to authorize
such programs, in order to achieve the goals of the statute.??°

Even though dynamic statutory interpretation is rarely used as an independent theory of
interpretation, it has been criticized more than most other theories. First, to the extent that
the theory allows judges to interpret statutes in ways that the legislature would not have
intended, critics assert that the theory violates separation of powers principles and is bad
from a policy perspective because judges do not have the expertise to make law based
on the changed social and legal landscape and judges do not have the democratic
accountability of legislators. Second, to the extent that the theory allows judges to ignore
the text of statutes in order to update them, it reduces public notice of what the law
requires and disrupts public planning. Finally, the theory gives judges too much power to
make decisions based on personal and ideological preferences. Supporters of the theory
counter, though, that dynamic interpretation is a fairer and more just method of
interpretation and more consistent with public perception of what the law should be, based
on current understanding of the meaning of the law in society.

The following case demonstrates the dynamic statutory interpretation theory. A news
story about the case, with an interview with the plaintiff, is available here.

HIVELY V. IVY TECH COMMUNITY COLLEGE OF INDIANA
853 F.3d 339 (7™ Cir. 2017)

WOOD, Chief Judge.

Title VII of the Civil Rights Act of 1964 makes it unlawful for employers subject to the Act
to discriminate on the basis of a person's "race, color, religion, sex, or national origin...."
42 U.S.C. § 2000e-2(a). For many years, the courts of appeals of this country understood
the prohibition against sex discrimination to exclude discrimination on the basis of a
person's sexual orientation. The Supreme Court, however, has never spoken to that
guestion. In this case, we have been asked to take a fresh look at our position in light of
developments at the Supreme Court extending over two decades. We have done so, and

219 Id. Eskri dge argued that A[i ] nterpretation

dialectical creation. Interpretation is not mere exegesis to pinpoint historical meaning, but
hermeneutics to apply that meaning to current problems and creations.o Id. at 1482. While

Apurposivisto judges might read a statute dynamic

differently than the enacting legislature may have, in light of changes in society and the law,

Adynamic statutory i nt er pnsieetmathod af mtérpretimy\statigas that s

is not hinged directly to the actual or imagined intent of the enacting legislature.
220 See Eskridge, Brudney, Chafetz, Frickey, & Garrett, supra note 17, at 422-423; Jellum,
supra note 165, at 73-74.
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we conclude today that discrimination on the basis of sexual orientation is a form of sex
discrimination. We therefore reverse the district court's judgment dismissing Kimberly
Hively's suit against lvy Tech Community College and remand for further proceedings.

Hively is openly lesbian. She began teaching as a part-time, adjunct professor at vy Tech

Community College's South Bend campus in 2000. Hoping to improve her lot, she applied

for at least six full-time positions between 2009 and 2014. These efforts were
unsuccessful; worse yet, in July 2014 her part-time contract was not renewed. Believing

that lvy Tech was spurning her because of her sexual orientation, she filed * * * this action

inthe districtcourt. [ The court di smissed Hi VedtothiSsourtl aws ui t
A panel of this court affirmed the district c
other <circuits have held that Title VIIO&s pr
does not apply to discrimination based on sexual orientation. This court then agreed to

rehear the case en banc.]

I
A

The question before us is not whether this court can, or should, "amend" Title VII to add
a new protected category to the familiar list of "race, color, religion, sex, or national origin."
42 U.S.C. § 2000e-2(a). Obviously that lies beyond our power. We must decide instead
what it means to discriminate on the basis of sex, and in particular, whether actions taken
on the basis of sexual orientation are a subset of actions taken on the basis of sex. This
is a pure gquestion of statutory interpretation and thus well within the judiciary's
competence.

Much ink has been spilled about the proper way to go about the task of statutory
interpretation. One can stick, to the greatest extent possible, to the language enacted by
the legislature; one could consult the legislative history that led up to the bill that became
law; one could examine later actions of the legislature (i.e. efforts to amend the law and
later enactments) for whatever light they may shed; and one could use a combination of
these methods. * * *

Few people would insist that there is a need to delve into secondary sources if the statute
is plain on its face. Even if it is not pellucid, the best source for disambiguation is the
broader context of the statute that the legislature - in this case, Congress - passed.

* % %

Our interpretive task is guided *** by the Supreme Court's approach in the closely related
case of Oncale, where it had this to say as it addressed the question whether Title VII
covers sexual harassment inflicted by a man on a male victim:

We see no justification in the statutory language or our precedents for a categorical
rule excluding same-sex harassment claims from the coverage of Title VII. As
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some courts have observed, male-on-male sexual harassment in the workplace
was assuredly not the principal evil Congress was concerned with when it enacted
Title VII. But statutory prohibitions often go beyond the principal evil to cover
reasonably comparable evils, and it is ultimately the provisions of our laws rather
than the principal concerns of our legislators by which we are governed. Title VII
prohibits discriminat[ion]... because of ... sex in the terms or conditions of
employment. Our holding that this includes sexual harassment must extend to
sexual harassment of any kind that meets the statutory requirements.

523 U.S. at 79-80 *** The Court could not have been clearer: the fact that the enacting
Congress may not have anticipated a particular application of the law cannot stand in the
way of the provisions of the law that are on the books.

It is therefore neither here nor there that the Congress that enacted the Civil Rights Act
in 1964 and chose to include sex as a prohibited basis for employment discrimination (no
matter why it did so) may not have realized or understood the full scope of the words it
chose. Indeed, in the years since 1964, Title VII has been understood to cover far more
than the simple decision of an employer not to hire a woman for Job A, or a man for Job
B. The Supreme Court has held that the prohibition against sex discrimination reaches
sexual harassment in the workplace, *** including same-sex workplace harassment, ***;
it reaches discrimination based on actuarial assumptions about a person's longevity, ***;
and it reaches discrimination based on a person's failure to conform to a certain set of
gender stereotypes ***, It is quite possible that these interpretations may also have
surprised some who served in the 88th Congress. Nevertheless, experience with the law
has led the Supreme Court to recognize that each of these examples is a covered form
of sex discrimination. * * *

[ The court then analyzed Hivelyds claim that
on the basis of sexual orientation under the
cases, in which the court attempts to determine whether the plaintiff had described a

situation in which, holding all other things constant and changing only her sex, she would

have been treated the same way. The court concludes that if Hively were a man who was

married to, living with, or dating a woman, and all other facts remained the same, vy Tech

would not have fired her. Accordingly, the court held that Ivy Tech was disadvantaging

her in the case because she was a woman, rather than a man. Thus, they were
discriminating against her based onhersex. The court al so hel d that
were discrimination based on sex under the associational theory adopted by the Supreme

Court in Loving v. Virginia and similar cases.]

Today's decision must be understood against the backdrop of the Supreme Court's
decisions, not only in the field of employment discrimination, but also in the area of
broader discrimination on the basis of sexual orientation. We already have discussed the
employment cases, especially Hopkins and Oncale. The latter line of cases began with
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Romer v. Evans, 517 U.S. 620 (1996), in which the Court held that a provision of the
Colorado Constitution forbidding any organ of government in the state from taking action
designed to protect "homosexual, lesbian, or bisexual" persons violated the federal Equal
Protection Clause. Romer was followed by Lawrence v. Texas, 539 U.S. 558 (2003), in
which the Court found that a Texas statute criminalizing homosexual intimacy between
consenting adults violated the liberty provision of the Due Process Clause. Next came
United States v. Windsor, 133 S.Ct. 2675 (2013), which addressed the constitutionality of
the part of the Defense of Marriage Act (DOMA) that excluded a same-sex partner from
the definition of "spouse” in other federal statutes. The Court held that this part of DOMA
"violate[d] basic due process and equal protection principles applicable to the Federal
Government."*** Finally, the Court's decision in [Obergefell v. Hodges, 576 U.S. 644
(2015)] held that the right to marry is a fundamental liberty right, protected by the Due
Process and Equal Protection Clauses of the Fourteenth Amendment. *** The Court wrote
that "[i]t is now clear that the challenged laws burden the liberty of same-sex couples, and
it must be further acknowledged that they abridge central precepts of equality.o***

It would require considerable calisthenics to remove the "sex" from "sexual orientation."
The effort to do so has led to confusing and contradictory results, as our panel opinion
illustrated so well. The EEOC concluded *** that such an effort cannot be reconciled with
the straightforward language of Title VII. ***

This is not to say that authority to the contrary does not exist. As we acknowledged at the
outset of this opinion, it does. But this court sits en banc to consider what the correct rule
of law is now in light of the Supreme Court's authoritative interpretations, not what
someone thought it meant one, ten, or twenty years ago. The logic of the Supreme Court's
decisions, as well as the common-sense reality that it is actually impossible to
discriminate on the basis of sexual orientation without discriminating on the basis of sex,
persuade us that the time has come to overrule our previous cases that have endeavored
to find and observe that line.

* % %

We hold ***that a person who alleges that she experienced employment discrimination
on the basis of her sexual orientation has put forth a case of sex discrimination for Title
VII purposes. It was therefore wrong to dismiss Hively's complaint for failure to state a
claim. The judgment of the district court is REVERSED and the case is REMANDED for
further proceedings.

POSNER, Circuit Judge, concurring.

| agree that we should reverse, and | join the majority opinion, but | wish to explore an
alternative approach that may be more straightforward.

* % %

[llnterpretation can mean giving a fresh meaning to a statement (which can be a
statement found in a constitutional or statutory text) 8 a meaning that infuses the
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statement with vitality and significance today. An example of this *** form of interpretation
- the form that in my mind is most clearly applicable to the present case - is the Sherman
Antitrust Act, enacted in 1890, long before there was a sophisticated understanding of the
economics of monopoly and competition. Times have changed; and for more than thirty
years the Act has been interpreted in conformity to the modern, not the nineteenth-
century, understanding of the relevant economics. The Act has thus been updated by, or
in the name of, judicial interpretation - the form of interpretation that consists of making
old law satisfy modern needs and understandings. And a common form of interpretation
it is, despite its flouting "original meaning." Statutes and constitutional provisions
frequently are interpreted on the basis of present need and present understanding rather
than original meaning @ constitutional provisions even more frequently, because most of
them are older than most statutes.

Title VII of the Civil Rights Act of 1964, now more than half a century old, invites an
interpretation that will update it to the present, a present that differs markedly from the
era in which the Act was enacted. But | need to emphasize that this third form of
interpretation & call it judicial interpretive updating & presupposes a lengthy interval
between enactment and (re)interpretation. A statute when passed has an understood
meaning; it takes years, often many years, for a shift in the political and cultural
environment to change the understanding of the statute.

* % %

It is well-nigh certain that homosexuality, male or female, did not figure in the minds of
the legislators who enacted Title VII. *** [W]hat is certain is that the word "sex" in Title VII
had no immediate reference to homosexuality; many years would elapse before it could
be understood to include homosexuality.

A diehard "originalist" would argue that what was believed in 1964 defines the scope of
the statute for as long as the statutory text remains unchanged, and therefore until
changed by Congress's amending or replacing the statute. But as | noted earlier, statutory
and constitutional provisions frequently are interpreted on the basis of present need and
understanding rather than original meaning. * * *

Nothing has changed more in the decades since the enactment of the statute than
attitudes toward sex.

[Judge Posner then described the changes in society and the changes in case law
upholding same sex marriage and providing protections for persons based on their sexual
orientation.]

| am reluctant however to base the new interpretation of discrimination on account of sex
in Title VII on such cases as Oncale v. Sundowner Offshore Services, Inc., 523 U.S. 75,
118 S.Ct. 998, 140 L.Ed.2d 201 (1998), a case of sexual harassment of one man by other
men, held by the Supreme Court to violate Title VII's prohibition of sex discrimination. ***
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Another decision we should avoid in ascribing present meaning to Title VIl is Loving v.
Virginia, 388 U.S. 1, 87 S.Ct. 1817, 18 L.Ed.2d 1010 (1967), which Hively argues protects
her right to associate intimately with a person of the same sex. That was a constitutional
case, based on race. It outlawed state prohibitions of interracial marriage. It had nothing
to do with the recently enacted Title VII. ***

The most tenable and straightforward ground for deciding in favor of Hively is that while
in 1964 sex discrimination meant discrimination against men or women as such and not
against subsets of men or women *** the concept of sex discrimination has since
broadened in light of the recognition, which barely existed in 1964, that there are
significant numbers of both men and women who have a sexual orientation that sets them
apart from the heterosexual members of their genetic sex (male or female) *** Title VIl in
terms forbids only sex discrimination, but we now understand discrimination against
homosexual men and women to be a form of sex discrimination; and to paraphrase
Holmes, "We must consider what this country has become in deciding what that [statute]
has reserved.”

* % %

| would prefer to see us acknowledge openly that today we, who are judges rather than
members of Congress, are imposing on a half-century-old statute a meaning of "sex
discrimination" that the Congress that enacted it would not have accepted. This is
something courts do fairly frequently to avoid statutory obsolescence and concomitantly
to avoid placing the entire burden of updating old statutes on the legislative branch. We
should not leave the impression that we are merely the obedient servants of the 88th
Congress (1963-1965), carrying out their wishes. We are not. We are taking advantage
of what the last half century has taught.

SYKES, Circuit Judge, with whom BAUER and KANNE, Circuit Judges, join, dissenting.

Any case heard by the full court is important. This one is momentous. All the more reason
to pay careful attention to the limits on the court's role. The question before the en banc
court is one of statutory interpretation. The majority deploys a judge-empowering,
common-law decision method that leaves a great deal of room for judicial discretion. So
does Judge Posner in his concurrence. Neither is faithful to the statutory text, read fairly,
as a reasonable person would have understood it when it was adopted. The result is a
statutory amendment courtesy of unelected judges. Judge Posner admits this; he
embraces and argues for this conception of judicial power. The majority does not,
preferring instead to smuggle in the statutory amendment under cover of an aggressive
reading of loosely related Supreme Court precedents. Either way, the result is the same:
the circumvention of the legislative process by which the people govern themselves.

Respect for the constraints imposed on the judiciary by a system of written law must begin
with fidelity to the traditional first principle of statutory interpretation: When a statute
supplies the rule of decision, our role is to give effect to the enacted text, interpreting the
statutory language as a reasonable person would have understood it at the time of
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enactment. We are not authorized to infuse the text with a new or unconventional meaning
or to update it to respond to changed social, economic, or political conditions.

In a handful of statutory contexts, Congress has vested the federal courts with authority
to consider and make new rules of law in the common-law way. The Sherman Act is the
archetype of the so-called "common-law statutes,” but there are very few of these and
Title VIl is not one of them. *** So our role is interpretive only; we lack the discretion to
ascribe to Title VIl a meaning it did not bear at its inception. Sitting en banc permits us to
overturn our own precedents, but in a statutory case, we do not sit as a common-law court
free to engage in "judicial interpretive updating,” as Judge Posner calls it, or to do the
same thing by pressing hard on tenuously related Supreme Court opinions, as the
majority does.

Judicial statutory updating, whether overt or covert, cannot be reconciled with the
constitutional design. The Constitution establishes a procedure for enacting and
amending statutes: bicameralism and presentment. See U.S. CONST. art. I, §7.
Needless to say, statutory amendments brought to you by the judiciary do not pass
through this process. That is why a textualist decision method matters: When we assume
the power to alter the original public meaning of a statute through the process of
interpretation, we assume a power that is not ours. The Constitution assigns the power
to make and amend statutory law to the elected representatives of the people. However
welcome today's decision might be as a policy matter, it comes at a great cost to
representative self-government.

Title VII of the Civil Rights Act of 1964 makes it unlawful for an employer "to fail or refuse
to hire or to discharge any individual, or otherwise to discriminate against any individual
... because of such individual's race, color, religion, sex, or national origin." 42 U.S.C.
§ 2000e-2(a)(1). Sexual orientation is not on the list of forbidden categories of
employment discrimination, and we have long and consistently held that employment
decisions based on a person's sexual orientation do not classify people on the basis of
sex and thus are not covered by Title VII's prohibition of discrimination "because of sex."
*** This interpretation has been stable for many decades and is broadly accepted; all
circuits agree that sexual-orientation discrimination is a distinct form of discrimination and
is not synonymous with sex discrimination. ***

Today the court jettisons the prevailing interpretation and installs the polar opposite.
Suddenly sexual-orientation discrimination is sex discrimination and thus is actionable
under Title VII. What justification is offered for this radical change in a well-established,
uniform interpretation of an important & indeed, transformational & statute? My
colleagues take note of the Supreme Court's "absence from the debate."*** What debate?
There is no debate, at least not in the relevant sense. Our long-standing interpretation of
Title VII is not an outlier. From the statute's inception to the present day, the appellate
courts have unanimously and repeatedly read the statute the same way, as my
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colleagues must and do acknowledge. *** The Supreme Court has had no need to weigh
in, and the unanimity among the courts of appeals strongly suggests that our long-settled
interpretation is correct.

Of course, there is a robust debate on this subject in our culture, media, and politics.
Attitudes about gay rights have dramatically shifted in the 53 years since the Civil Rights
Act was adopted. Lambda Legal's proposed new reading of Title VIl 8 offered on behalf
of plaintiff Kimberly Hively at the appellate stage of this litigation 8 has a strong foothold
in current popular opinion.

This striking cultural change informs a case for legislative change and might eventually
persuade the people's representatives to amend the statute to implement a new public
policy. But it does not bear on the sole inquiry properly before the en banc court: Is the
prevailing interpretation of Title VII 8 that discrimination on the basis of sexual orientation

is different in kind and not a form of sex discrimination 8 wrong as an original matter? *
* %

B

To a fluent speaker of the English language & then and now d the ordinary meaning of
the word "sex" does not fairly include the concept of "sexual orientation.” The two terms
are never used interchangeably, and the latter is not subsumed within the former; there
is no overlap in meaning. Contrary to the majority's vivid rhetorical claim, it does not take
"considerable calisthenics" to separate the two. *** The words plainly describe different
traits, and the separate and distinct meaning of each term is easily grasped. More
specifically to the point here, discrimination "because of sex" is not reasonably
understood to include discrimination based on sexual orientation, a different immutable
characteristic. Classifying people by sexual orientation is different than classifying them
by sex. The two traits are categorically distinct and widely recognized as such. There is
no ambiguity or vagueness here. * * *

C

This commonsense understanding is confirmed by the language Congress uses when it
does legislate against sexual-orientation discrimination. For example, the Violence
Against Women Act prohibits funded programs and activities from discriminating "on the
basis of actual or perceived race, color, religion, national origin, sex, gender identity, ...
sexual orientation, or disability." 42 U.S.C. § 13925(b)(13)(A) (emphases added). *** The
federal Hate Crimes Act is another example. It imposes a heightened punishment for
causing or attempting to cause bodily injury "to any person, because of the actual or
perceived religion, national origin, gender, sexual orientation, gender identity, or disability
of any person.”" 18 U.S.C. 8§ 249(a)(2)(A) (emphases added). Other examples can be
found elsewhere in the U.S. Code. * * *
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State and local antidiscrimination laws likewise distinguish between sex discrimination
and sexual-orientation discrimination by listing them separately as distinct forms of
unlawful discrimination. * * *

| could go on, but the point has been made. This uniformity of usage is powerful objective
evidence that sexual-orientation discrimination is broadly recognized as an independent
category of discrimination and is not synonymous with sex discrimination.

My colleagues in the majority superficially acknowledge Ulane's "truism" that sex
discrimination is discrimination based on a person's biological sex. *** As they see it,
however, even if sex discrimination is understood in the ordinary way, sexual-orientation
discrimination is sex discrimination because "it is actually impossible to discriminate on
the basis of sexual orientation without discriminating on the basis of sex." ***

Not true. An employer who refuses to hire homosexuals is not drawing a line based on
the job applicant's sex. He is not excluding gay men because they are men and lesbians
because they are women. His discriminatory motivation is independent of and unrelated
to the applicant's sex. Sexism (misandry and misogyny) and homophobia are separate
kinds of prejudice that classify people in distinct ways based on different immutable
characteristics. Simply put, sexual-orientation discrimination doesn't classify people by
sex; it doesn't draw male/female distinctions but instead targets homosexual men and
women for harsher treatment than heterosexual men and women. * * *

This brings me back to where | started. The court's new liability rule is entirely judge-
made; it does not derive from the text of Title VII in any meaningful sense. The court has
arrogated to itself the power to create a new protected category under Title VII. Common-
law liability rules may judicially evolve in this way,but statutory law is fundamentally
different. Our constitutional structure requires us to respect the difference.

It's understandable that the court is impatient to protect lesbians and gay men from
workplace discrimination without waiting for Congress to act. Legislative change is
arduous and can be slow to come. But we're not authorized to amend Title VII by
interpretation. The ordinary, reasonable, and fair meaning of sex discrimination as that
term is used in Title VIl does not include discrimination based on sexual orientation, a
wholly different kind of discrimination. Because Title VII does not by its terms prohibit
sexual-orientation discrimination, Hively's case was properly dismissed. | respectfully
dissent.
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Questions and Comments

1. Statutory interpretation question: What was the statutory interpretation question
that the court was trying to resolve? Was there any prior appellate court or Supreme Court
precedent directly addressing that question?

2. Faithful agent or partner? The majority and Judge Posner, concurring, adopt
dynamic readings of the statute. Does he or the majority see the court as a faithful agent
of the legislature? Does either attempt to interpret the statute in a way that is consistent
with the intent of the enacting legislature?

3. Differing approaches: The majority and Judge Posner take different paths to the
conclusion that Adiscrimination based o
orientation. How does the majority justify its reading of the statute and how does Judge
Posner differ though reaching the same result? Does either opinion focus on the plain
meaning of the text, the structure of the statute, the legislative history, or the
circumstances leading to its enactment?

4, Dynamic interpretation:  Both the majority and Judge Posner discuss the
changes in social views and attitudes and the changes in the legal landscape between
the time that the Civil Rights Act was enacted in 1964 and the time of the decision as
justifications for updating the law. Does Judge Posner suggest that the approach that he
is taking in the case is an approach that should be used when interpreting every statute?
Does the dissent agree that courts should update outdated laws or interpret them in a
common law manner? Why or why not?

5. Textualism: The opinion of the dissenting judges outlines the classical textualist
interpretation of the statute. Why does the dissent argue

n

sexo

t hat

sex0 should not be interpreted to incPmde di s

2020, the Supreme Court held, in Bostock v. Clayton County, 140 S.Ct. 1731 (2020), that
discrimination based on sexual orientation violates Title VII. Justice Gorsuch, for the
majority, adopted a textualist reading of the statute, holding that it is impossible to
discriminate against a person based on sexual orientation without discriminating against
them, in part, based on sex. Justices Kavanaugh and Alito, in separate dissents, also
relied on textualism, but they concluded that discrimination based on sexual orientation
does not violate Title VII.

6. Theories of interpretation:  To the extent that a courtd using dynamic statutory
interpretationd ignores the clear meaning of a statute and other evidence of a contrary
intent by the enacting legislature, that opinion will likely be criticized on the grounds that
the court is making law and violating constitutional principles of separation of powers.
Putting aside that extreme situation, Professor Nicholas Rosenkranz argues that the
Constitution does not require courts to apply specific theories of interpretation. See
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Nicholas Quinn Rosenkranz, Federal Rules of Statutory Interpretation, 115 Harv. L. Rev.
2085 (2002). As a corollary, then, Congress could include directives in legislation that
require courts to apply specific theories when interpreting particular statutes. Even without
such explicit directives, Professor Kevin Stack argues that modern regulatory statutes
impose a duty on agencies to implement the statutes that they enforce in accordance with
the purposes the statutes establish. See Kevin M. Stack, Purposivism in the Executive
Branch: How Agencies Interpret Statutes, 109 NW. U. L. Rev. 871, 876 (2015).

Problem 3 -1: The Case of the Speluncean Explorers

In a classic 1949 law review article, Professor Lon Fuller explored the dueling theories
of statutory interpretation and the proper roles of the legislative, judicial, and executive
branches through a series of fictional judicial opinions addressing an appeal of a
murder conviction for several explorers who resorted to cannibalism when trapped in
a cave. You can read the article, Lon L. Fuller, The Case of the Speluncean Explorers,
62 Harv. L. Rev. 616 (1949) through JSTOR or HeinOnline. After you read the article,
answer the following questions:

1. What was the statutory language at issue in the case and did the statute include
any exceptions to the prohibited activity?
2. Which Justices adopted a textualist interpretation of the statute and what is the

textualist interpretation? Neither of the Justices who adopts a textualist interpretation
of the statute necessarily believes that the defendants should be executed. Why, then,
does each of those Justices suggest that the statute should be interpreted according
to its plain meaning?l s any Justice concer?ned with
3. Which Justice would have overturned
purposivism and what was the purposivist reading of the statute set forth by that
Justice? When does that Justice suggest that courts should depart from a literal
reading of a statute? Two other Justices criticize the purposivist approach in their
opinions. On what grounds do they criticize the approach as applied to the facts of this
case?
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Problem 3 -1: The Case of the Speluncean Explorers (continued)

4. On what grounds would Justice Handy
On what theory is Justice Handy relying? What criticisms might be raised regarding
the manner in which Justice Handy decidedthecase?| s Handy 0s apag
|l ess defensible than Justic@& Fosteros
5. Do any of the Justices discuss the authority of courts to correct legislative
mistakes? Is there disagreement among the Justices regarding the proper role for
courts?

Professional Identity Formation /Professional Responsibility

Although the fictional case of the Speluncean Explorers focused on an issue of
statutory interpretation, the government has discretion to determine whether and
when to prosecute persons for violations of the law. Imagine that you are the
prosecutor charged with deciding whether to bring an action for murder against the
defendants in the case. What personal values and traits would you rely on to help
you determine whether to bring the action against the defendants? What impact
would a decision to prosecute or decline prosecution have on the defendants, the
relatives of Whetmore and society at large? What other information would you want
to know to help you determine whether to prosecute? Why? If fidelity to the law is
one of the virtues of a professional lawyer, see Patrick Emery Longan, Daisy Hurst
Floyd, & Timothy Floyd, THE FORMATION OF PROFESSIONAL IDENTITY, 6-7
(Routledge, 2020), how would that impact your choice?
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Problem 3 -2: No Vehicles in the Park

In the spring of 1940, a teenager injured ten pre-school children while driving his car
through the Springfield Veterans Park in Springfield, Ames. Two weeks later, several
children were riding bicycles through the Midway Community Park and struck a group
of picknickers. These were only a few of a series of highly publicized accidents in
public parks in the State of Ames during that year.

In response to those events, Representative Linda Jolly introduced a bill in the state
House of Representatives to prohibit the operation of vehicles in public parks. During
debate on the bill on the House floor, Representative Mykel Symons introduced an

amendment to the bill that would inclu
any mechanized mode of transportation. Symons argued that it was necessary to
define the term because it was not cl-e
controlled airplanes.n Radi o controll ed aircraft ar
argued, fnas they are |l oud, difficult t
property when their operators could not control them.o Representative Jolly rose to
speak after Representative Symonsand sai d, feveryone al

i nclude mechanized modes of transport a
need to say that in the statute.ORe pr esent ati ve Symonsod p
ultimately voted down in the House.

When the bill was being considered in the Senate Transportation Committee, Senator
Dylan Flood noted his concern that the House bill could be read to prohibit the
operat