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A note to teachers

Brian N. Larson

Welcome to this volume and to this note for teachers! We believe it will be
valuable for anyone adopting, or considering adopting, this text to read
this note first. It first addresses our rationale for this volume, including its
scope and coverage; second, its current state and the status of our Teaching
Manual; third, an example of how the volume can work in a first-semester
1L class; and finally, some choices we have made that may annoy some
teachers and even students but that we think are justifiable.

0.1 Rationale for this volume

We believed the prices of textbooks are high, the electronic versions of
textbooks are disappointing, and editions change often and sometimes on
short notice. This book was meant to be our response. We didn’t want to
make money from being textbook authors. We just wanted a book that
works the way we want it to. Starting around 2018, I created a draft and
began using it in my classes. In spring 2023, I reached out to others in the
community of scholars and teachers of legal analysis, reasoning, research,
and communication to find collaborators to help me finish the project. Our
collective efforts are evident in this draft.

Some points worth observing about this rationale are our commitment to
open access and remixability; our rhetorical focus on teaching legal skills;
the scope and coverage of this volume; and our sense that there are many
ways to work through this volume, many ways of ‘telling the story of legal
writing,” in 1L and perhaps 2L writing classes.

Open access & remixability

We have worked with caLi® and eLangdell® Press to make this book
an open educational resource (oer). Within the generous confines of the
Creative Commons license (see the copyright page for details), teachers are
free to copy, remix, and remodel this text for their own purposes.

We typeset the book using IXTEX, an open-source typesetting application,
and soon after the final por and print versions of the text are available, the
ATEX source code will also be available online. So it would possible, for
example, for a legal writing program at a law school to adopt a customized
version of this textbook with the school’s branding and resources particular
to that institution. You could change things you don’t like, delete things
you don’t need, and add things you think are missing.!

0.1 Rationale for this volume . . 1
Open access & remixability . 1
Rhetorical stance & focus . . 2
Scope & coverage . . ..... 3

0.2 Current state of the volume . 3

0.3 How to teach with this book 4
Scaffolding with low-stakes

eXeICiSeS . . v v v v v v v v v 4

Chunking the building

blocks .............. 5
0.4 Different voices/different

choices.............. 8

Link to book table of contents (PDF only)

1: Fair warning: IATEX can be something of
a beast to learn, and just getting the whole
volume to recompile after minor changes
can take several minutes, so you might
want to think carefully about whether to
take on editing the IATEX source code.
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2: Christopher Sprigman, Jennifer Romig,
etal., The Indigo Book: An Open and Compat-
ible Implementation of A Uniform System of
Citation (2d ed. 2022, 2023 revs.), https:
//indigobook.github.io/versions/
indigobook-2.0- rev2023-2.html.

3: Our references to it also include cross
references to the ALwp Guide and Bluebook.

But because the book in por form is free of charge, there’s no reason you
can't just use portions of this text as part of a class built around another
textbook or no textbook at all. If you require students to buy the print
version of this book, of course, they may expect you to make pretty extensive
use of it.

The ppF version is also richly interlinked, with a main table of contents that
links to all chapters and sections in them; a mini-Toc at the beginning of
each chapter with links internal to the chapter and a link back to the main
Toc; and many cross-references in the text, each of which should directly
link to the applicable location. (My students have found the ability to
navigate the ppor extremely valuable. Not lugging another textbook around
is also attractive to many.)

We also show our commitment to oers by making all our references to
citation guides link to the Indigo Book,? itself an oEr presentation of the
standard legal style of citation.

Finally, we have caLr’s assurance that it will generate a version of the
text suitable for screen readers or other assistive technology. This pDF,
unfortunately, does not measure up on that basis.

Rhetorical stance & focus

In this volume, we have taken what we think of as a rheforical stance to the
teaching of legal skills. In the West, the study of rhetoric and the philosophy
of law were born together 2500 years ago in a few Mediterranean city states,
and the disciplines have been intertwined ever since, though some modern
legal theorists say legal analysis is all about logic and has nothing to do
with rhetoric. In our view, law and rhetoric belong together. Adopting a
rhetorical stance to legal writing means teaching students to be attentive to
the differences that they see in language use and writing, to understand
why those differences might be present, to be aware of the audiences and
the constraints of the situations in which they are communicating, and to
make their own rhetorical choices based on this information.

Our goal with this volume is to teach students how to think about the core
concepts of the law, but to recognize at every step of the way that what
counts in legal writing is the audience. The audience for a trial brief is
different than the audience for a predictive analysis in an email. A judge
may be a very different audience for writing than opposing counsel. One
judge may view the audience for which they are writing very differently
than another judge would, which matters very much for a clerk trying to
draft an opinion for the judge. Even two different senior lawyers in the
same firm may have different views about what their audiences expect
from writing, meaning that a new associate has to be prepared to speak in
different voices to different audiences depending on which senior attorney
they are writing for.

These differences can exist at the highest levels. For example, what passes
for a client-advice email depends on the law firm, the client, the type of
matter, and even the lawyer whose signature will be at the bottom of it. It


https://indigobook.github.io/versions/indigobook-2.0-rev2023-2.html
https://indigobook.github.io/versions/indigobook-2.0-rev2023-2.html
https://indigobook.github.io/versions/indigobook-2.0-rev2023-2.html

0.2 Current state of the volume

might have a different level of organization at the highest level. It might
have a different style of presentation (perhaps bending or twisting the
creAcC paradigm taught in this text). It might adopt different usage, spelling,
and punctuation standards. This book can’t teach all those alternatives, but
we overtly try to make students think about these details in their contexts
so they have the necessary adaptability to deal with new contexts.

Scope & coverage

Any experienced teacher of legal skills glancing even briefly through
the table of contents of this text will immediately recognize that it is
(a) overinclusive and (b) underinclusive. It is overinclusive in the sense
that we are presenting different avenues into the topics relevant to legal
communication, offering more chapters than any professor will likely wish
to assign in two 1L semesters, and describing too many genres of legal
communication to fit into a 1L syllabus. It is underinclusive in that our
chapters on genres (see Chapter 27 through Chapter 40) tend to provide
pretty high-level coverage of the topics. For example, Chapter 28, on
professional email, does not cover all the variations you might encounter
when writing emails in the great variety of sub-genres in which email
manifests in any given lawyer’s practice.

This approach is by design! We expect that experienced teachers introducing
any of the genres in this book to students as part of a major graded
assignment will have their own handouts, copies of articles, and other
resources to teach the genre well. But even novice teachers should be able to
use the applicable genre chapters in this book to present a basic assignment
attentive to the characteristics of any of these genres.

0.2 Current state of the volume

Though this volume is complete and ready to use, we are still completing the
Teaching Manual as of May 2025; we anticipate it being complete sometime
in June 2025. The ™ will be a Word /ppr document made available on
cALI®’s site only to teachers. The ™ will include:

1. Sample syllabi for use in a 1L legal-writing program, one set of
fall/spring syllabi that emphasizes one approach and one set that
emphasizes another. Each syllabus should show how a teacher can
capitalize both on the textbook’s breadth and its non-sequential
structure.

2. Lists of additional readings that may prove useful either for teachers
or students for particular chapters or sections of the text.

3. For each chapter, identities of any chapters or sections elsewhere in
the book that we think students need to read or might benefit from
reading before the current chapter.

4. For each chapter and some sections, identifying any applicable
handouts or other teaching aids in an ‘exhibits folder” available to
teachers; noting any concepts that seem tricky to us to introduce to

3
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If you are a student in this class, STOP
for a moment and read this note! This
section of the note to teachers outlines
only one way of using this textbook. Your
professor may use a radically different ap-
proach, and it will probably be a good one.
You should never approach your profes-
sor with the contents of this section and
ask ‘Why aren’t we doing things this way
in our class?’

4: Where an exercise indicates ‘comple-
tion points,” that means that if the student
submits on time and the teaching assis-
tant believes the student made a good-
faith effort, the student gets full points.
On quizzes, I usually set them to allow
multiple attempts and students get full
points if they get a majority of answers
correct on at least one attempt.

Figure 1: This is the learning-process
graphic Larson shows students at the be-
ginning of their 11 legal writing class.

students and how we handle them; offering alternative vocabulary
for some terms we use; and providing questions for comprehension
or proficiency quizzes if you want to give them to students to see
whether they are doing the reading.

5. Sample exercises and assignments keyed to the textbook’s presenta-
tion.

0.3 How to teach with this book

We do not intend for you to assign the chapters of this book to students
in order from beginning to end. Rather, we recommend that you choose a
story of your own about effective legal communication. Here is how I've
been using this text during the 1L first semester in a three-credit legal
writing class at a school with a twelve-week semester. I use an approach
that chunks and scaffolds learning, as described in Section 25.4.

Scaffolding with low-stakes exercises

I show students the graphic in Figure 1 and explain that we follow a basic
procedure all year:*

» Acquiring knowledge. This they do through reading something,
usually in this textbook. Students may have to take a comprehension
quiz.

» Practicing skill. This is learning by doing. Students put their knowl-
edge to work, practicing the skill(s) they read about for completion
points. We do this usually without prior discussion in class. Some-
times this means writing a short text; sometimes it means evaluating
one of the examples in this textbook.

» Formative assessment 1. This is learning by assessing others” work.
Students review each other’s work and comment on it, using evalua-
tive criteria from this text, for completion points. Having to articulate
the concepts in the text as part of their evaluations of each other
strengthens their understanding of material.

Acquire Knowledge Formative Assessment Iterate as Necessary

) R

Practice Skill

LARW learning process

Summative Assessment

Infographic vector adapled from katemangostar - www.freepik.com
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» Formative assessment 2. We nearly always workshop the resulting
peer reviews in class time, discussing students” work and talking
through choices students made. Seeing other students’ efforts gives
them more ability to imagine different ways of taking on the same
task. And hearing my reaction to selected examples prompts ques-
tions from them about their own work. Note that this workshop,
where students see each other’s writing, also makes students more
accountable for these exercises that otherwise have low stakes.’

» Missing link. Figure 1 doesn’t show a missing link. Before proceeding
to summative assessment, I ask students to practice the same skill
again, either by writing something new or by revising what they
already did. This is part of the Iterate as necessary icon.

» Summative assessment. These assignments are the few in the fall
that I actually grade for their quality, rather than just the student’s
completion. My fall semester usually includes three, culminating in
a full predictive/objective memo project, including research.

» Iterate as necessary. Every completion-point exercise and graded
assignment is a chance to have students practice what they learned in
previous iterations. By practicing skills more than once and iterating
them in slightly varying circumstances, we can teach students to be
skilled and adaptable.

Chunking the building blocks

I chunk the material with the following goals. First, I want to be sure
students have some basic background. We then proceed to two short
chunks, one on elementary legal reasoning and communication and one
on more advanced legal analogy and the memo genre. The final chunk
(which is really probably two or three concurrent intertwined chunks) is
the students’ first full research and writing project in memo form.

The basics. There is some basic information that I feel students must
have about this class and about the law when we get started. Each year,
depending on the school’s orientation plans and who my students’” other
teachers are, | may expect they will get some of this elsewhere. But I usually
assign much of the material under this heading to students for them to
read before they get to their first class with me.

» Chapter 1 (Introduction for students) (five pages). This chapter intro-
duces the legal writing class and textbook.

» Chapter 2 (What is law?) (eight pages). This seems a necessary
introduction from my prospective. Some professors would find it
unnecessary, figuring students will get some kind of gestalt sense of
the answer in their first few weeks of law school. I make this chapter
optional if I'm sure that the school’s orientation discusses this topic.

» Chapter 16 (Humans in the legal context) (eight pages). Because my
students do a lot of peer review and because lawyers often interact
with a wide variety of people in law school and afterwards, I place a
special focus on treating other people (even those whom we think we
dislike and those with whom we disagree profoundly) with respect.

5: For details on this pedagogy, see Brian
N. Larson, Centering Students’ Rhetorical
Knowledge: The Community of Inquiry as
Formative Assessment, 27 Legal Writing 223
(2023).
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I ask students to place a special focus on Section 16.5 (Guiding one
another with peer review).

» Chapter 17 (Sources of American law & precedent) (ten pages). I refer
to this chapter and the essential framework and vocabulary it gives
students frequently throughout the 1L year.

» Chapter 41 (Appendix: Plagiarism) (six pages). Students ‘sign’ a
pledge to conform to my policy by taking a quiz in our Lwms.

» I have students read Section 39.1 (Elevator pitches) (one page) and
have each post an elevator pitch on our peer-review platform. They
give feedback to two or three other students before our first class,
where we discuss the norms for peer review in the class.

Elementary legal reasoning & presentation skills. The goal of this chunk
is to get students to the point where they can perform a very basic legal
analysis and communicate it to a law-trained audience after the first
three weeks of class or so. At that point, I want them to show rule-based
arguments and case-based arguments intended to explain rules. (The next
chunk includes more advanced case-based, or ‘analogical,” reasoning.) This
chunk and the following ones intertwine material from the three major parts
of the text, LEGAL REASONING, LEGAL CONTEXTS, and LEGAL COMMUNICATION.

» From the LEGAL REASONING part of the text, students read:

¢ Chapter 3 (Overview of legal reasoning) (six pages).

* Chapter 4 (Stating the question(s)) (four pages).

¢ Chapter 5 (Rule-based reasoning) (seven pages).

¢ Chapter 6 (Case-based reasoning) (five pages).

¢ Chapter 14 (Writing a simple analysis) (22 pages). This chapter
is the beating heart of the semester. We refer back to it multi-
ple times. At this stage, however, we focus only on the creac
components.

» From the LEGAL cONTExTS part of the text, students read:

¢ Chapter 18 (The civil case) (eight pages). The first half of the
semester, I would only teach with civil problems. The second
half might be civil or criminal.  might make this chapter optional
if I'm sure my students” CivPro prof gives a broad overview like
this early in the semester. If I were to use criminal problems in
the first half of the semester, I would have students read Chapter
19 (The criminal case) instead.

¢ Chapter 20 (Outlining rules in legal texts) (nine pages).

* Chapter 23 (Reading opinions of courts) (four pages). From
the APPENDIX CHAPTERS, students also read the annotated court
opinion either in Chapter 51 (Appendix: Opinion in Lake v.
Wal-Mart Stores) (ten pages) or Chapter 52 (Appendix: Opinion
in Ronnigen v. Hertogs) (six pages).

» From the LEGAL coMMUNICATION part of the text, students read:

* Chapter 27 (Overview of correspondence) (five pages).
¢ Chapter 28 (Professional email) (ten pages).

» Exercises and assignments.
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¢ Students write weekly for completion points, peer review, and
workshopping in class. They learn how to state the question they
are going to answer, write a simple application of a simple rule,
and write a simple analysis where a case provides explanation
for a statutory rule. They do at least one of these exercises in
the form of an email.

* Graded assignment. Students write an analysis of a legal question
in the form of an email, applying rule-based reasoning. I mark,
but do not grade, mechanical errors and include references to
applicable sections of Chapter 42 (Appendix: Words, sentences &
paragraphs), Chapter 43 (Appendix: Using verbs), and Chapter
44 (Appendix: Writing mechanics).

Legal analogies and the memo genre. In the second three weeks of class,
students learn to use cases as examples in the compare-and-contrast form
that is at the heart of legal reasoning. They also become acquainted with
the memo genre.

» From the LEGAL REASONING part of the text, students reread:

* Chapter 6 (Case-based reasoning) (five pages).
* Chapter 14 (Writing a simple analysis) (22 pages). We return to
this chapter continually during the first semester.

» From the LEGAL coNTExTS part of the text, students read:

¢ Chapter 21 (Understanding legal citations) (eight pages).

* Chapter 22 (Reading enacted law) (eight pages) (along with the
example in Appendix Chapter 45). I sometimes postpone this
chapter until later in the semester, particularly if the problem in
this chunk does not include statutory interpretation.

» From the LEGAL comMMmuUNIcATION part of the text, students read:

¢ Chapter 29 (Memoranda) (nine pages). I encourage students to
skim the chapter at this stage. We review it for the next chunk.

» From the APPENDIX CHAPTERS, students read:

e Chapter 46 (Appendix: Leung scenario & responses) (eight
pages) and Section 47.1 (Fair-use problem, phase I) (fourteen
pages). We use these examples of student writing in exercises.

e Chapter 52 (Appendix: Opinion in Ronnigen v. Hertogs) (six
pages) and Chapter 53 (Appendix: Opinion in Togstad v. Vesely,
Otto, Miller & Keefe) (eleven pages), cases that figure in Chapter
46.

e Chapter 45 (Appendix: Example of a statute in context) (to
accompany Chapter 22).

» Exercises and assignments.

¢ Students write weekly for completion points, peer review, and
workshopping in class. They get more practice writing emails
and analyses.

¢ Graded assignment. Students write an analysis of a legal question
in the form of a memo (without question presented, brief answer,
factual background, or conclusion sections), applying rule-based
reasoning and case-based reasoning using a closed universe of
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between four and six cases. I supply them a memo template
that simplifies formatting issues. I mark and grade mechanical
errors, but they have small weight in the assignment grading.

Planning and executing a research project. After fall break, in the final
six weeks of the semester, students learn how to take a legal project from
start to finish, including researching and writing a full-memo. The goal is
for students to have a high-quality writing sample at the end of the first
semester.

» From the LEGAL REASONING part of the text, students read:

¢ Chapter 11 (The analysis & writing process) (nine pages).
¢ Chapter 12 (Legal research) (eight pages).

* Chapter 13 (Facts in the law) (six pages).

¢ Chapter 15 (Writing a complex analysis) (eleven pages).

» From the LEGAL coNTEXTs part of the text, students read:

* Chapter 19 (The criminal case) (twelve pages) or Chapter 18 (The
civil case), whichever was not assigned in the first chunk.
¢ Chapter 26 (Material contexts) (eight pages).

v

From the LEGAL coMMUNICATION part of the text, students reread:

¢ Chapter 29 (Memoranda) (nine pages). In this rereading, we
focus on the parts of the memo other than the discussion.

v

From the ArPPENDIX CHAPTERS, students read:
¢ Appendix Chapter 50 (Appendix: Opinion in Filippi v. Filippi)
(twelve pages). We read this case to learn about rule synthesis.

» Exercises and assignments.

¢ Students write weekly for completion points, peer review, and
workshopping in class. Students start by writing question pre-
sented, brief answer, factual background, and conclusion sec-
tions for the memo they wrote in the previous chunk. There are
other writing exercises associated with research for this project.

* Graded assignment. Students write an analysis of a legal question
in the form of a memo, including question presented, brief
answer, factual background, and conclusion sections, having
performed the necessary research. I mark and grade mechanical
errors, and they have relatively large weight in the assignment
grading.

0.4 Different voices/different choices

Voices. Readers will note differences in presentation from chapter to chapter
because we were not strict about contributors conforming to one style of
writing or one ‘voice.’

Choice. We also consciously made certain choices about usage and style.
Some of these choices were controversial with peer reviewers.

» We use contractions in the text.
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» We use third-person, plural pronouns to refer to individuals of
unknown gender.
» We write in the first person.

We nevertheless made these choices because we want to cultivate in students
a rhetorical awareness of the texts they read. Relatively early in the text, we
explain these choices to students. In other parts of the text, we explain that
many legal readers don’t like these choices. We teach our students to be
sensitive to audience and context and choose the right approach for the
circumstances.

Our approach to citations. This is a textbook for 1Ls, and we believe it’s
helpful for them to see citations that look like those they will encounter in
practice documents. Unfortunately, some of the in-line citations used in
practice documents according to the Indigo Book, ALwp Guide and Bluebook
are unwieldy. This text takes a hybrid approach: Citations to authorities
appear in samples and examples of legal writing in-line as if the text were
a practice document except where we think they make the text difficult to
follow, in which case they ‘fly out” into numbered sidenotes.

Quotations. We use what likely seems (and may well be) an idiosyncratic
approach to quotation marks. When referring to words and phrases, we
put them in single quotation marks. We use the same approach for ‘scare
quotes,” the quotation marks that go around expressions that the author
wishes to put into question or doubt. We use double quotation marks only
for quotations of the words of others. For emphasis, we use italics. See
these examples.

We use ‘they” to refer to individuals of unknown gender.

If I were to write ‘The plaintiff is represented by our firm,” you
would note that the sentence includes an instance of passive
voice.

These instances of ‘legal analogy’ are really examples of case-
based reasoning and not analogies at all.

Garner describes these as “zombie nouns,” which seems a little
harsh to me.®

This chunk of the semester emphasizes case-based reasoning.

6: Bryan A. Garner, The Redbook § 14.3(c)
(5th ed. 2023). We use double quotes here,
because these are Garner’s words, which
also explains the citation.
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1: In this book, you will note that we use
single quotation marks to refer to a word
or phrase in its citation form; that is, when
we are talking about the word or phrase
itself. When we quote from some text or
authority, we use double quotation marks.
This practice is a little unusual, but we
want you to think about the difference
between quoting someone else who is
using certain words and our talk about the
words themselves. You will find a guide
to a typical approach for using quotation
marks in legal writing in Section 44.4.

2: You will find examples of objective or
predictive communications to clients in
Section 14.2, Section 37.2, Section 46.3, and
Chapter 47.

3: You will find examples of such per-
suasive communications in Section 31.4,
Section 31.5, Chapter 33, Chapter 35, and
Chapter 48.

4: See Section 42.5 for common pet peeves
of your likely readers. Ask your teacher
about theirs. Later, when in practice or
clerkship, ask your supervising attorney
or judge about theirs!

Introduction for students

Brian N. Larson

1.1 Legal argumentation

We designed this book for use in the first year of law school by students
taking a course in legal analysis, research, reasoning, writing, and speaking.
The title ‘legal argumentation’! emphasizes the fact that every instance
of legal communication you learn about in such a class either makes or
anticipates an opposing argument.

There are two main classes of legal writing taught in the first-year curricu-
lum:

» Predictive. Given a set of hypothetical facts and a body of law, the
instructor expects the students to predict the legal outcome for a
hypothetical client. This type of communication is sometimes called
‘objective,” because the analysis is not supposed to assume that the
hypothetical client is right. In fact, learning to communicate bad news
to a client is an important skill. Furthermore, you cannot effectively
help a client out of a bad situation if you do not properly assess how
bad the situation really is.?

» Persuasive. Given a set of hypothetical facts and a body of law, the
instructor expects the student to deliver persuasive communication
to a hypothetical decision-maker (often a judge or panel of judges) to
persuade them to rule in favor of the student’s hypothetical client.
In this type of communication, the conclusion for which the student
argues is foregone: The hypothetical client is right. The student must
make the best case possible on their client’s behalf.?

This distinction is as least somewhat illusory, though. When predicting an
outcome, you must consider the strongest argument that you can make for
your client’s position and the strongest argument the other side can make
for its, then choose the stronger of those two arguments. When persuading
a judge, you must make the strongest argument for your client, and you
must anticipate, refute, rebut, and defuse the strongest argument from
your opponent’s side.

The analysis that underlies both types of communication is largely the
same: Find the strongest arguments on each side. The presentation varies
depending on whether you are trying to predict or persuade. This book
addresses both analysis and presentation.

This book also spends a great deal of time addressing questions of fairly
minute detail. Lawyers (and law professors and judges) are often quite
pedantic people.* They concern themselves with fine details of grammar,



punctuation, and word choice. Some of these objects of pedantry, like
choosing words precisely and writing good citations, are essential for
effective communication. Others, like preferences against contractions and
peeves about prepositions ending sentences, are merely preferences of
their adherents. Of course, if you're working for a judge who insists that
there must be two spaces between sentences instead of one, you had better
adhere to that preference.

Wait, aren’t contractions a little informal?

In the previous sentence and in the caption of this box, we have used
contractions (‘you're’ and ‘aren’t’). The subsection on using contractions
at page 364 notes that many legal writers strongly dislike contractions
in formal legal writing. So you might ask why we should tell you there
to be cautious about using contractions in your legal writing while
simultaneously using contractions freely in this textbook. The answer is
that this textbook is our communication to you, the student, and we’d
like to sound a little more informal and friendly. As the discussion of
contractions at page 364 notes, to be an effective legal writer, you should
be rhetorically sensitive to contexts and adapt your practices to them.
Of course, you should avoid contractions entirely in your class if your
teacher says so. But out in the world of practice, you will have other
possible choices.

1.2 The design of this book

The book is divided into three major parts, with appendices that provide
additional tools in a fourth part:

» Legal Reasoning. Analyzing a legal problem requires that you apply
some body of law to some body of facts. The process is rational
in that our system expects parties to offer good reasons—not just
impassioned rhetoric—for the legal outcomes they desire. This part
explains the major argumentative moves that are permitted and
widely used in the law. It cannot only address rational tactics, however,
as nonrational tactics play a significant role, even in predictive
analyses.

» Legal Contexts. Legal argumentation happens in the broad context
of our legal system—the U.S. Constitution, federal statutes and
regulations, state constitutions, statutes and regulations, and even
private contracts between parties. Legal argumentation also always
happens in some kind of real-world context:> within a law office or
firm, within a business relationship between parties, in a courtroom,
a before an arbitrator, etc. This part explains those contexts.

» Legal Communication. This part describes various ways of present-
ing your legal analysis. These might include writing an email to
another lawyer in your firm, a ‘demand letter’ to a counterparty, a
memorandum analyzing a legal question for a client, a brief to a
court to persuade it to rule your client’s way on an issue, an oral
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argument before the same court, and many other genres or kinds of
legal communication.

Following these three parts is a fourth that consists of several appendices,
the first of which tackle some key grammatical and mechanical issues, and
the rest of which function as teaching aids.

To make the best use of this book, you will not read it cover to cover.
Instead, you should read the parts your instructor assigns in the order
they® assign them. You are thus not likely to read the chapters in numerical
order. Instead, your teacher will have you read chapters in the order most
applicable to their syllabus. There may be chapters your teacher does not
assign, and your teacher may substitute other resources that they prefer
for some chapters of this book.

You may find some of the chapters, especially in the first part on legal
reasoning, a little esoteric, as they focus on the rational processes in legal
reasoning. Don't let that discourage you from exploring the many examples
and guides to various techniques and genres later in the book.”

1.3 What this book does not do

Here is a list of things that this book will not teach you or to which it will
merely introduce you. You will need to look elsewhere for help with these
types of information and skills.

» Guide you to mastery. This book is the first step on a long journey
to mastering legal argumentation. You will not master it in your first
year.

» Provide a clear answer every time. As this book often notes, there
are varying perspectives on how lawyers and judges should argue
the law. Sometimes there is not a simple answer, even if there is
often a safe answer. In some contexts, for example, there will be a
presumption that you should avoid risks; there, the lack of a simple
answer might lead the client to prefer a cautious course of action.
Other times, there is no clear answer at all. One of the skills you will
polish as a law student is being comfortable with uncertainty.

» Introduce you to every genre of legal communication. The Legal
Communication part of this volume introduces you to genres with
which your teacher may wish you to be familiar during your first
year in law school. Your teacher may not plan to introduce all these
genres to you; do not be surprised if that is the case. Your teacher
may also introduce you to one or more of the many other genres of
legal communication, such as policy guides, investigative reports,
specialized letters, and so on, that simply cannot fit in this volume.

» Focus on communicating with laypeople. As a specific example
of the last bullet, learning to communicate with folks who are not
law-trained is an advanced skill, one you can really master only after
learning how to communicate to other lawyers. Chapter 37 touches
on client communication, but you will learn much more about it later



in law school, especially in clinical courses, internships, externships,
and clerkships.

1.4 How to succeed

Dedicate time to revision! Every year, first-year law students wonder how
best to succeed in legal communication. Every year, thousands admit at
the end of their first year that they did not believe their professors at the
beginning of the year when they said, “You will need to spend a long
time writing, re-writing, editing, revising, and proofreading your legal
writing—far more than you imagine.”

Even highly skilled and experienced lawyers sim-
ply cannot succeed in legal communication by do-
ing it at the last minute.

A former student of mine, when reviewing this manuscript, recom-
mended that I make this alert much more prominent. She wrote: “Even
after my pre-law mentors, other law students, and you warned me not
to procrastinate in legal writing, I had to learn this lesson on my own. I
know many other 1Ls share this experience.”®

Some folks estimate that the author of a good memo or brief spends 50-80%
of their time revising with only the balance available for the first draft.”
On the bright side, that should be liberating in a way. Your first draft can
be complete garbage if you have plenty of time to revise. If you planin a
way that leaves that much time, you can observe the adage: ‘Get it down. ..
then get it right!” You may need to turn what you initially put on paper or
your computer completely upside down, so don’t worry too much about
that first draft.

If you don’t give yourself that time, your results will not be good. Your best
first draft is never likely to be better than a ‘D’ without careful revision. You
cannot write a twelve-page memo or brief in law school the night before
it’s due and expect to get anything like an ‘A’
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Figure 1.1: How do you succeed in legal communication? Planning, especially planning to spend a lot of time in the revision and proofreading
phases. Image: Oleksii Bychkov https://www.oleksiibychkov.com.
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1.5 Ethics: Your success matters

At various points in this book, we’ll point out how your duty to behave
ethically intersects with your efforts to reason and write about the law. But
there is a general ethical duty for lawyers to be competent, and this seems
like a good time to bring that up.

You need to perform legal argumentation—and the underlying skills of
analysis, research, and writing—well because you have a duty to your
clients to represent them competently. The very first substantive rule of
the American Bar Association’s Model Rules of Professional Conduct
provides:

A lawyer shall provide competent representation to a client.
Competent representation requires the legal knowledge, skill,
thoroughness and preparation reasonably necessary for the
representation.

Model Rules of Pro. Conduct R. 1.1 (Am. Bar Ass'n 2018).

Legal argumentation encompasses all the key requirements—knowledge,
skill, thoroughness and preparation—that this rule requires.

I've said before that ‘writing is the lens through which lawyers focus their
legal knowledge.” I believe it’s fair to say that you really know the law only
if you can express it in argumentative form, applying it to your client’s
facts.

Your work will never be perfect. Nobody’s is. But colleagues, clients, and
judges with whom you interact will come to trust you more readily and
more completely if you ensure you are prepared and demonstrate that
preparation in the quality of your legal argumentation.



What is law?

Brian N. Larson

This chapter very briefly introduces an important question often neglected
in the first-year legal curriculum: ‘What is law?’ The question is important
because one’s answer to it affects what one would expect the answer to a
second question should be: “What is legal argumentation?’

Of course, this little chapter can hardly be said to give a full account of
the nature of law. Whole courses are dedicated to the question. But it can
get you thinking first about what it means for a system to be a legal system
and then what we might consider to be appropriate argumentation for
deliberating in such a system. We start by thinking about rules and what it
means for them to be part of a legal system. We then consider theoretical
views of the content of the law that have predominated in Anglo-American
circles for the last 200 years or so, natural law and positivism. Folks who
embrace positivism, procedural natural law, or both are drawn to the idea
of textualism, which we will touch on brieﬂy.1 The theories that Section 2.2
through Section 2.4 summarize are vulnerable to the criticisms in Section
2.5.

Section 2.6 then emphasizes that lawyers cannot afford to rely on a single
theoretical perspective on the law when attempting to persuade a judge or
opposing party to accept a legal argument. You have no way of knowing
which philosophy the judge actually practices (whatever their public
statements about it may be), and you have no way of knowing whether
the judge might be persuaded by considerations outside that philosophy
if only you bring them to the judge’s attention. This leads us to practical
reason in law, the brand of argumentation in which lawyers must be
prepared to engage, regardless of their theoretical or philosophical stripes.
Practical reason is the method that this text embraces, and indeed, that
most practicing lawyers live by. The section concludes with a summary of
some of the types of practical reason Chief Justice John Marshall (perhaps
the most famous U.S. Supreme Court Chief Justice) used in an early case.

2.1 Rules & laws

(Human) Law: The body of rules, whether proceeding from
formal enactment or from custom, which a particular state or
community recognizes as binding on its members or subjects.

—Law, n. Li.1l.a., Oxford English Dictionary.

This simple definition seems quite broad, in part because of the terms that
it comprises. The definition relies first on the term “rule.” A rule is probably
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2: Fictional contexts may sometimes
present fatal consequences for failing to
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best understood as a statement of how certain consequences attach to an
action or state of affairs. The scope of “state or community” is unclear. It
could mean just governmental actors, as in “state or municipality,” or it
could mean any social actors, as in “state or social group.” Finally, it is
not certain what “binding” means here, though presumably, it means that
there are consequences for not obeying the rule.

Consider some examples:

» A cooking recipe might warn you not to have any oil in a bowl that
you will use to whip egg whites, as egg whites will not whip and
stiffen in the presence of oil. The community of experienced cooks
recognizes this as a sort of rule. But the recipe’s rule arises not from
enactment or custom but from the laws of chemistry and would seem
not to be a part of any human legal system.

» The convention that one should not wear white clothes between Labor
Day and Memorial Day now seems quite dated. In its heyday, folks
might have looked down on you for failing to practice the convention,
but the only sanctions were likely to be informal social ones that
members of the community imposed, such as sneering comments
behind your back.? It would seem this is not a law in part because
there were no binding consequences.

» Rules of conduct for customers in a shopping mall might be seen as
binding, in the sense that they have consequences: Violate them, and
you will be ejected from the mall. Here, though, it’s hard to argue that
a state or community recognized the rules. Only the mall’s owner or
operator does so. It would seem this is not a law as a result.3

Rules that might be laws vary not only in whether they are formally or
informally enacted, recognized by states or communities, and binding.
They vary based on their complexity and on who enforces them. Consider
the rules of a sport like baseball.

Most of us would not think of the rules of baseball as a legal system, but
they certainly meet the oep’s definition: Baseball players and umpires (and
to a certain extent, the fans) are members of a community that has formally
enacted a set of rules that is binding on the players and umpires.*

The rules of a game like baseball can be quite complicated, and those of
Major League Baseball run to some 190 pages. Nevertheless, they deal with
a very narrow range of human activity: the playing of a single sport. They
also tend to be pretty straightforward to apply. For example, those things
that count as a strike in baseball are narrowly defined by the rules. So a
pitch is a strike as thrown if “any part of the ball passes through any part
of the strike zone.” Id. at 155. The strike zone in turn is defined as “that
area over home plate the upper limit of which is a horizontal line at the
midpoint between the top of the shoulders and the top of the uniform
pants, and the lower level is a line at the hollow beneath the kneecap.”
Id. The rule language is so carefully drafted that one could imagine a
computer algorithm being able to decide whether a pitch was a strike or a
ball. Making such a decision is hardly something that most folks would be
willing to pay a lawyer for, and we certainly don’t expect that our judges
are determining something so rudimentary.’ Not only do baseball’s rules
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seem extraordinarily simple in comparison to our legal system, but we also
instinctively doubt that a system of rules not enforced by the government
is a set of laws.

Compare the rules of baseball to the rules of law of a state such as lowa,
for example. Iowa’s legal rules are vastly more complicated than those of
baseball and call for more subtle judgments. Iowa’s rules of law are also
different from baseball in that they have the coercive power of the state
behind them. If you break the law of baseball, you lose the game. The
authority imposing the rule of conduct is a baseball league. If you break
the laws of Iowa, the authority imposing consequences is the state, which
can put you in jail, take away your property, and otherwise coerce you.

The thing you have come to law school to study is the legal system, the
system that makes and enforces that body of rules, whether proceeding from formal
enactment or from custom, which a particular community recognizes as binding
on its members or subjects and which the government of that community enforces
by coercion. We are left with a problem, though: What is the content of those
rules proceeding from formal enactment or custom?

There are varying opinions on what we should regard as the content of
the laws that bind us. Some thinkers look to natural law grounded in
religious texts or an imagined natural state of humanity. Others look to the
expectations of any community of people about what the law should be. Still
other thinkers desire to adhere strictly to the words of laws that legislators
and legislatures (and similar bodies) enact, giving rise to the notion of
textualism. But ultimately, lawyers make use of all these approaches—and
others—when engaging in practical reason about what the law is.

2.2 Natural law

Rooted deeply in most cultural understandings is the idea that the law is
or should be connected somehow to a natural order of things. In the West,
such views are at least as old is the Roman statesman Cicero (Ist c. BCE).
Many theories of natural law in the modern West have roots in the notion
of natural law that Thomas Aquinas (13th c. CE) set out. There are at least
two principal threads of natural-law theory. One thread is that natural
law is known from religious traditions: in Aquinas’s case, the Bible of the
Christian faith (in the version accepted by the Roman Catholic Church).
The other thread, common to Western thinkers in the 17th century and
onward, is that we can look at the world around us and reason about what
the law should be from the way the world is.

The first of these threads is challenged in a pluralistic society such as the
U.S., where even people in the same denomination of Christianity cannot
agree on what their god’s law is. The latter thread is challenged in two
ways: First, it’s not clear that looking at the world around us and seeing how
it is can reasonably serve as justification for rules about what the law should
be. An effort to make such a justification is what philosophers sometimes
call the is-ought problem or the naturalistic fallacy.® Some thinkers in the
West’s so-called ‘Enlightenment’ reasoned from how they thought humans
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would have behaved in a state of nature, that is, before the creation of human
societies and their laws, to claims about what human society and laws
should look like. Without any direct evidence about that state of nature,
however, they had to resort to imagining it based upon how humans behave
in our societies—something that should be obvious to you as a form of
circular reasoning.

What's worse, those philosophers at least sometimes engaged in motivated
reasoning to pick and choose from the world around us those facts that
best supported their arguments.” For example, John Locke’s (17th-18th
century CE) theories about property took an angle that is by no means
logically necessary but that conveniently justified the taking of property
from indigenous peoples of the Americas during his lifetime and afterwards.
Immanuel Kant (18th-19th century CE) similarly made ‘logical” arguments
for classifying peoples of the world in such a way as to justify European
colonialism.

Nevertheless, many of us have a general sense that the content of the law
should be morally grounded—that the law should not be immoral. Many
leading figures in the framing of the American constitution and laying the
foundations for interpreting it in the early nineteenth century expressly
cited natural-law principles. Supreme Court Justice Joseph Story published
treatises on the law of his time in which he asserted that we could deduce
the law from the principles of natural law. But how many of the principles of
Story’s natural law would contemporary Americans be willing to embrace?
If you got to vote on the U.S. Constitution today, how many of its authors’
moral predilections would you share? How many would you share even
with your fellow contemporary Americans?

The challenge of natural law, therefore, is getting a grasp on what exactly it
should be in a nation with widely divergent moral and ethical ideas and
ideals.

Given this seemingly overwhelming challenge about what the law is or
ought to be, perhaps there may be natural laws about how we make and
enforce the laws.

2.3 Procedural natural law

Human societies make laws, and one philosopher, Lon Fuller, argued
that there were natural laws governing the process of law-making and
enforcement. He argued that for a system to be a legal system, it should
have an inner morality, exhibiting the following characteristics:®

» Generality. Laws should be general rules and not apply only to
specific people. For example, a law should not say, ‘Everyone except
white men must pay sales tax.” There are, of course, laws that seem
valid that apply only to some people. But those distinctions usually
need to be grounded in some articulated public interest. For example,
children might not be permitted to drive cars on grounds that they
do not have the physical or mental capacities necessary to do so.
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» Publicity. Persons subject to laws should be able to find out what the
laws are. There should not be secret laws.

» Comprehensibility. Those subject to laws should be able to under-
stand them.

» Possibility. The law should not require people to do things that are
impossible.

» Non-retroactivity. Laws should not punish people for acts that were
legal when committed in the past.

» Consistency. Laws should not contradict one another, at least within
a given jurisdiction.

» Stability. Laws should not change very frequently. ‘Frequently” is
relative, of course, but certainly laws should not change daily or
weekly.

» Enforcement. The law should be enforced as it is enacted. In other
words, there should not be laws on the books that the authorities do
not enforce or, worse, that the authorities enforce against only some
citizens.

You may have doubts about whether the American legal system exhibits
these characteristics, but research suggests that not only Americans, but
people around the world expect their legal systems to conform to these
norms.’ Folks in different cultures might not agree about the rights of
women, religious minorities, or sexual minorities, but they largely agree
about these principles. In other words, Fuller’s procedural norms are
practically universal.

Our discussion still has not told us what the content of the law is, but it
hints at the process for determining it.

2.4 Legal positivism

The okep definition allows for the rules to “proceed[] from formal enactment
or from custom.” The paradigmatic instance of “formal enactment” is when
a legislature passes a law that the executive signs (or at least does not veto).
Such law is also called ‘posited” law, the law “put forth’ by a person or body
of people legitimately empowered to do so. From that term, we get the
name of a group of philosophies called legal positivism, which generally and
to one degree or another hold that the content of the law is what authorized
officials enact as the law.

This sort of procedure for making laws, assuming it goes on in public,
seems at least to satisfy the publicity and stability requirements that Fuller
identified. Given that legislators are folks just like us and assuming that
they read what they are voting on, we’d also expect such laws to be
comprehensible. Fuller’s other goals have to do more with the content of
those laws.

A strong Anglo-American tradition since the early 1900s, positivism holds
that what the content of the law is bears no necessary relation to what the
law should be; that is, morality plays no role in what the law is. Morality
may play a motivating effect on making law (including on the procedures
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discussed above), and it may have an effect on applying the law if the law’s
text appeals to moral principles. But the law itself may be moral or not.

There is a trivial way in which this is instinctively true. For example,
according to their laws, Americans drive on the right-hand side of the road
and folks in the UK on the left-hand side. It’s hard to argue that one or the
other of these laws is morally superior.

Given some of the commitments of positivism and the nearly universal
natural-law procedural principles that should guide the development
and enforcement of laws according to Fuller, it is not surprising that
legal theorists are very much attached to the text of enacted laws as the
principal source of their true meaning. This is hardly new: Cicero himself
acknowledged that the first place to look for the meaning of a law is its
text.

2.5 Problems with positivism & textualism

But positivism and textualism suffer from limitations that make them seem
an insufficient model for determining the content of the law.

Starting first with textualism, we shall see in Chapter 8 that the text is always
a good starting place when working with the law. But textualism—focusing
(almost) entirely on the text of the law—faces a number of challenges.
Some of them are discussed elsewhere in this text. A key challenge is that
there are rules of thumb for interpreting texts, sometimes called ‘canons
of interpretation’ or ‘canons of construction,” that can point in different
directions. When they do, the text by itself simply cannot answer the
question about which way the case should go, and the judge has to make a
practical decision on other bases.

Strict positivism also faces criticism when it is used to defend immoral laws.
The classic example is Nazi Germany. Most policies of the Nazi government
were enacted into written law according to procedures the German country
then recognized as legitimate, making them seem to be legitimate laws.
But the laws included things like unjustified and uncompensated taking of
the property of Jewish citizens and forced sterilization of “undesirables,’
making the laws seem immoral and therefore illegitimate.

We have an important response to the problem of immoral positivism from
Gustav Radbruch, a German jurist who was seen as an old-style positivist
before World War II. In 1945 he published a short essay called “Five
Minutes of Legal Philosophy.”? He still seems positivistic, but he now
raises a threshold, a point beyond which a law that is lawfully posited is so
wrong morally that it must be disobeyed. Radbruch ultimately says that
law must exhibit three characteristics (in a kind of balance) for it to have
moral force as law: public benefit, legal certainty, and justice.

Two of Radbruch’s criteria, public benefit and justice, require us to think
morally or ethically about what the law should be and should do. Balancing
competing canons of textual interpretation and more ethical questions
of public benefit and justice requires a kind of reasoning that is practical



and flexible, a kind of reasoning that has a long history in American
jurisprudence.

2.6 Practical reason in law

As the previous sections have shown, lawyers cannot afford to rely on a
single theoretical perspective on the law when attempting to persuade a
judge or opposing party to accept a legal argument. Lower-court judges
cannot rely on such perspectives when attempting to persuade higher-court
judges to uphold their decisions, either. (After all, a lower court’s opinion is
not just meant to justify the judge’s opinion to the parties, but it is meant to
fortify the judge’s decision against appellate review.) In fact, even the U.S.
Supreme Court cannot rely on a single philosophy if it wishes to maintain
institutional credibility.

What lawyers and judges commonly do is engage in a more flexible form
of practical reasoning. Yes, an enacted statute is an important source for
interpreting and applying a law, and the text of that statute is a critical
guide to its meaning, but courts in the United States have historically
evaluated many other issues.

Consider the opinion of Chief Justice John Marshall in the case of McCulloch
v. Maryland, 17 U.S. 159 (1819). Certainly, Marshall was well aware of the
constitutional text about which he wrote. Justice Antonin Scalia has claimed
that Marshall “is usually accounted the greatest of our Justices.”!! And
Scalia asserted that “the Supreme Court of the United States was firmly
committed to judicial textualism as early as the chief justiceship of John
Marshall.”12

In McCulloch, the Chief Justice had to decide whether the federal govern-
ment had power under the U.S. Constitution to create a national bank. The
First Congress of the United States had created a national bank by statute
but allowed the statute to lapse and the bank to be dissolved. After the War
of 1812, Congress created a new national bank, but the state of Maryland
challenged the federal government’s authority to do so. Maryland argued
that the federal government’s powers are limited to those expressed in the
federal Constitution, and that text nowhere expressly authorized Congress
to create a bank. Supporters of the bank pointed to section 10 of Article
I of the Constitution, which provided Congress the power “to make all
laws which shall be necessary and proper for carrying into execution” the
powers of the federal government.

In reaching the conclusion that the federal government had the power to
create a bank, Marshall did not just consider the text of the Constitution,
which lacked any reference to such a power, nor did he confine his analysis
to what exactly “necessary and proper” might mean in Article I, section
10. Instead, he provided an exhaustive analysis that considered all the
following factors:
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» He noted that the power of Congress to create a bank had been widely
accepted until the McCulloch case. This argument is grounded in
tradition.

» He concluded that we should not expect the text to list all the
powers by name, as enumerating every instrumentality the federal
government might need would have been impractically long. This
argument is a pragmatic one about the limitations of texts and the
convenience of legislators.

» He concluded that creating corporations, such as banks, is an “ancil-
lary power,” not a “great power.” This argument is an argument by
classification, which has no textual basis in the Constitution itself.

» He considered generally what would be the effects of construing
“necessary and proper” narrowly. These consequentialist arguments
consider not the just meaning of the text, but the impacts that various
meanings might have. Further, he raised the consequences of not
allowing this particular power as necessary and proper, given the
federal government’s recent experiences with financing the 1812 war.

» Marshall also drew analogies to the governments of the states and
territories of the United States.

Marshall’s opinion is not without its detractors, but it clearly illustrates the
rich variety of arguments that lawyers need to be able to make in support
of their positions, and it emphasizes the practical in practical reason.

In this text, we hope to offer you guidance for how to make and evaluate
such arguments.
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Overview of legal reasoning

Brian N. Larson

In this chapter, you will learn that there is a rational perspective about
what legal argumentation should be: that it should give good reasons for
believing the conclusions for which it argues. You will also learn that there
is a rhetorical perspective about what legal argumentation should be: that
it should be persuasive so your client wins. After this chapter introduces
these concepts, the following chapters will look at them in more detail.

3.1 Legal argumentation’s motivations

A proposition is just a statement that something either is or should be true.
Argumentation is a series of propositional sentences—called “premises—
arranged in a form that supports the truth or acceptability of another
propositional sentence, called a ‘conclusion.” A cliché example is this:

Premise: Diotima is a human.
Premise: All humans are mortal.
Conclusion: Therefore, Diotima is mortal.

Here, the two premises are propositions about the world and a particular
person in it, and together, they permit one to infer the conclusion, which is
itself another proposition.

Different kinds of arguments, including different kinds of evidence and
different adherence to the requirements of deductive logic, are applicable
in different domains of argumentation. Think about mathematical proofs
or scientific studies that rely on statistical induction—neither of which is a
good analog for what lawyers and judges do. Legal argumentation consists
of the forms of argumentation that are recognized as conventional in the
legal arena.

Two key points are worth noting: First, the law is almost always subject
to some debate. Even with a ‘settled rule’—like the permissibility of de
jure racial segregation in public services established in the infamous case
of Plessy v. Ferguson, 163 U.S. 537 (1896)—social context, judges, and legal
arguments come along—as they did to overturn segregation in Brown v.
Board of Education, 347 U.S. 483 (1954).

Second, as a lawyer, you will likely have clients, and your job will be
to advance your clients’ goals, provided doing so is within the ethical
constraints that the law imposes on you.! To the extent that a settled rule
works against your client, it will be your job to try to subject the rule to
debate.?



In the practical context of the lawyer advising clients or advocating for
them before judges and tribunals, you must know that the law is malleable,
both in its rules and in their application.? Even if every fiber of your being
tells you that there is or should be a clear answer to every legal question,
you cannot rely on that instinct when crafting arguments.

Butlegal argumentation is not a complete free-for-all: There are conventional
rational approaches to argumentation in the law that can provide good
reasons for believing their conclusions, even if they are not as iron-clad as
the deductive reasoning implied by the rules of baseball or as confident
as some positivists that the answer is always in the text.* This text calls
such arguments rational tactics, because they are designed to appeal to
the audience’s reason. Usually, however, there will be opposing lawyers
offering what they urge are better reasons to believe their conclusions. This
conversation is what ancient Western philosophers would have called
dialectic, the exchange of rational arguments in a deliberation.’

The dialectical motivation in law is thus, in part, the expectation that
argumentation anticipates a response. Even the argumentation that a court
provides in an opinion justifying a decision anticipates a response: If the
losing party does not accept a trial court opinion, it can often appeal. An
appeals court that does not accept the argument may overturn the lower
court’s decision. Finally, even the Supreme Court faces the possibility
that Congress or the states will not like the Court’s opinion and enact
legislation or even a constitutional amendment to reverse it. Of course, the
argumentation in courts’ opinions responds to a different situation than
that in the advocates’ briefs, but you get the idea.

Because lawyers have clients who want to win, they also engage in argu-
mentative techniques that appeal to their audiences’ emotions, unconscious
assumptions, and sometimes biases. This text calls these nonrational tac-
tics.

In summary, this section has identified the two motivations that govern
legal argumentation: the dialectical and the rhetorical. Dialectical here just
means that the argumentation aims to be rational or cogent and anticipates
a response. Rhetorical just means that the argumentation aims to be
persuasive—to win.

When you present a legal analysis in the form of legal argumentation—in
writing or orally—you are always trying to persuade, even your own
client or supervising attorney, that your analysis is thorough and correct.®
To succeed, your presentation needs to use both rational and nonrational
argumentative tactics.” It may also use narrative tactics to appeal to the
audience with storytelling techniques.®

3.2 Rational tactics

The dialectical motivation—and our sense of how law should work—tells
us that legal arguments should be rational or cogent.” The arguments that
an advocate makes before a judge are also dialectical in that they anticipate
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to warrant belief in its conclusion.” Trudy
Govier, The Philosophy of Argument 119
(1999). Notice that this chapter (and much
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ing to some interpretations of that term,
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Figure 3.1: In Toulmin’s model, a warrant
licenses the move from data to some claim.

10: Frans H. van Eemeren & Peter Hout-
losser, Strategic Maneuvering: A Synthetic
Recapitulation, 20 Argumentation 381, 382—
83 (2006).

Data Claim
(1) Harry was born so (2) Harry
in Bermuda . . . is a British
Warrant subject . . .

because (3) a person
born in Bermuda is
a British subject.

a verbal exchange, where both the other side and the judge will subject
them to critical assessment to “move from conjecture and opinion to more
secure belief.”? A rational tactic is one that makes it more sensible or
reasonable to believe the conclusion that the argument supports. Lawyers
very commonly combine three rational tactics—rule-based arguments,
case-based arguments, and policy arguments—to make their arguments
cogent.

Each of these tactics has at its heart three things: First, there is some
evaluative criterion or warrant that permits us to draw a conclusion in
the presence of some facts; second, some facts or data about the present
situation that could fit with the warrant; and finally, the conclusion or claim
that the warrant and data taken together support.

Philosopher Stephen Toulmin developed this data—warrant—claim model
in the 1950s, and his first example of it is depicted in Figure 3.1 according
to his model: “Harry was born in Bermuda, so Harry is a British subject,
because a person born in Bermuda is a British subject.” If we reorder this
sentence a litle, it looks something like a logical deduction:

Warrant or major premise: If a person was born in Bermuda, they
are a British subject.

Data or minor premise: Harry was born in Bermuda.

Claim or conclusion: Therefore, Harry is a British subject.

The warrant allows the reasoner to move from the data to the “claim,” the
conclusion that Harry is a British subject.

But in the law, the warrant is not always a rule like the one in this example.
In other words, not all legal reasoning is ‘rule-based’ reasoning, the subject
of Chapter 5. For Toulmin, and for us, there will be other possible kinds of
warrants.

For example, case-based arguments or ‘legal analogies’ take an example of
a previously adjudicated case and argue that the current case should come
out the same way.

Warrant or precedent: In a previous case, the petitioner was found
to be a British subject because he was born in Bermuda.

Data: Harry was born in Bermuda.

Claim or conclusion: Therefore, Harry is a British subject.
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You may instinctively feel that this argument is not quite as strong as the
rule-based one that preceded it, and you wouldn’t be wrong. Nevertheless,
such arguments are conventionally accepted in the law. Learn more about
them in Chapter 6.

Policy-based arguments identify a policy and claim that having a case with
certain data should result in a particular outcome. Sometimes they rely on
additional data and sub-arguments.

Warrant: Persons born in the overseas territories of the United
Kingdom should be deemed British citizens because:

» the foreign affairs and defense of overseas territories are
committed to the UK; and

» assignment of citizenship is critically connected to duties
of persons to defend their homeland and to their ability
to travel abroad.

Data 1: Harry was born in Bermuda.
Data 2: Bermuda is an oversees territory of the United Kingdom.

Claim: Therefore, Harry is a British subject.

If you look closely here, you will see that the policy argument is really two
intertwined arguments. One is the argument that those born in overseas
territories should be treated a certain way to achieve a certain outcome. The
opponent of this argument might marshal a number of counter-arguments.
You might also note that the arguer here is using a policy justification for a
new rule. In short, the warrant in this argument is basically the same as
the first example, the rule-based argument. But assuming that first rule is
not set out anywhere in enacted law, this argument makes an argument for
that rule. Learn more about policy arguments in Chapter 7.

Of these three rational tactics, rule-based reasoning is probably the most
popular among advocates and judges, though the two other rational tactics,

legal analogies and policy arguments, are also common.!

3.3 Interpreting legal language

As you may already have figured out, the sources for many rules for rule-
based reasoning, cases for case-based reasoning, and policies for policy-
based reasoning are other legal texts, including statutes, court opinions,
and a wide variety of others. One set of rational skills you will usually need
in the law is how to interpret the language you find in legal texts. Chapter
8 takes up that issue briefly, but you should focus attention also on Chapter
20, Chapter 22, Chapter 23, and Chapter 24, depending on what types of
textual authorities you are using for your analysis and arguments. Legal
interpretation is an art, however, so don’t expect to become expert at it your
first year in law school or even before you graduate. For many lawyers, it
takes years of experience to master.

11: See Brian N. Larson, Precedent as Ratio-
nal Persuasion, 25 Legal Writing 135 (2021),
https://ssrn.com/abstract=3540538
(showing that in one set of court briefs
and opinions, case-based arguments—or
legal analogies—were about half as
common as rule-based arguments, and
policy arguments were about half as
common as legal analogies).
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12: To understand how to make nonra-
tional tactics work, you need to know
something about how the human mind
works. You can find some information
about the cognitive context of human be-
ings in Chapter 25.

3.4 Nonrational tactics

Legal communication includes many characteristics that are important for
gaining the trust of the reader or listener but that do not directly support the
cogency of an argument. In other words, these nonrational tactics function to
make the argument more acceptable to the audience without (necessarily)
making it more rational. Nonrational tactics include rhetorical moves, but
they also include a broader array of techniques.'?

First and foremost, professional communication inspires confidence. It
results in a kind of prejudgment by the reader or listener that what
you've presented is more likely to be true because you've presented it well.
So, for example, satisfying the reader’s expectations for good grammar
and punctuation—though it does nothing to make your argument more
rational—can go a long way toward building your credibility. Similarly, the
task of ‘roadmapping’ for your reader, discussed in Section 14.11, makes it
easier to follow the development of your argument.

You can facilitate a positive audience response by analyzing the audience’s
situation and suiting your communication to it. This might affect your
word choice, sentence length, etc. But even when you are using rule-based
reasoning, you should recognize that you can state a rule in a way that is
rationally correct but also persuasive to your particular audience.

Finally, rhetorical tactics like alliteration, cadence, varying sentence length,
parallelism, simile, metaphor, and personification can make your com-
munication ‘land” better with the audience and perhaps make it more
memorable.

See Chapter 9 for a broader discussion of nonrational tactics.

3.5 Narrative tactics

One kind of tactic does not fall plainly into the rational or nonrational camp:
the narrative tactic. This approach is also sometimes called ‘storytelling’ or
‘applied legal storytelling.” Narrative reasoning is important in the law, as
in all types of practical reasoning, because it helps the audience understand
the context into which the legal facts fit. When using it, the argument’s
proponent often calls upon the imagination of the audience to understand
the facts in a certain light.

In that sense, the use of narrative tactics can be rational. Understanding
the context surrounding certain facts can be critical for assessing them
rationally. Narrative reasoning comes with many ethical risks, however.
One is that an argument’s proponent might use narrative to create a story
that relies on deep-seated—but unstated—stereotypes about participants
in the story. In such a situation, the argument’s proponent is appealing to
emotions and prejudice.

Chapter 10 discusses narrative reasoning in more detail.
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3.6 Complexity & the pivot to persuasion

The next seven chapters address the principal tactics you may use in your
legal argumentation. It may be helpful for you to think of those chapters
progressing in two ways:

» First, the chapters go from being easier for the novice practitioner
(that’s you!) to apply to being more complex. Rule-based reasoning
(Chapter 5) is most like the logic problems you may have been told are
useful for preparing you for law school. Rules-based arguments and
case-based arguments (Chapter 6) also come with fairly clearly cut
methods for assessing and attacking them. Policy-based arguments
(Chapter 7) and narrative reasoning (Chapter 10) may seem a little
harder to grasp, especially when you are trying to apply them to
legal problems. And you will spend much of the rest of law school
learning how to evaluate and attack arguments based on them.

» Second, the chapters go from focusing on more rational tactics to
focusing more on nonrational tactics. These changes represent a
continuum: Even in rule-based reasoning (Chapter 5), the rational
tactic that looks most like logical deduction, the pivot to persuasion
arises where you must look at ways to frame a rule so that it is
persuasive for your client’s position. In many problems, there will be
ahuge range of policy arguments (Chapter 7) and narrative arguments
(Chapter 10), and lawyers often chose among them with very clear
persuasive goals in mind. And arguments about the meaning of texts
(Chapter 8) often bring all these complexities together.

But before you can even begin analyzing a problem so that you can use
argumentation to find an answer, you need to be able to state what question
you are trying to answer. Chapter 4 provides some guidance there.
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Stating the question(s)

Brian N. Larson

Before you being researching and analyzing a legal question, you must at
least tentatively decide which question you are trying to answer. This is
often not as simple as you might think. This chapter provides you some
guidance on how to formulate the question you are trying to answer when
you do your research and analysis. Note that you may state the question
you form at this stage differently than the question you present in your
communications of your legal analyses.!

4.1 Ill-defined problems

In life, there are well-defined problems and ill-defined problems. Well-
defined problems are ones where you have an initial state, a set of “con-
straints,” and a “goal state or condition.”?> Consider the game of chess,
where the arrangement of the pieces on the board at the start of the game
is the initial state, the rules of chess are the constraints, and checkmating
the other king is the goal state.

Il-defined problems are those where the “problem is largely being made
up as it is being worked on.”® Imagine two seven-year-olds with a chess set
and no rulebook trying to make sense of the game. They would negotiate
where to put the pieces; they might select winning conditions or decide that
they will play a cooperative game instead. Without the rules, the problem
of how to play (their version of) chess is ill-defined.* Legal problems are
usually ill-defined: As a lawyer, you usually do not have a clear picture of
the initial state—that is, you don’t know all the facts. Though there are rules
in law, these constraints can sometimes be bent, reinterpreted, combined,
or avoided to produce different outcomes. And though your client may
have goals, they may eventually need to be balanced against other goals.

Even if you were an extraordinarily good writer in your previous training
or work, you may find that legal writing is quite different. What counts as
good writing in The Atlantic, in poetry, in a literature course, in a science lab,
etc., looks quite a bit different than what counts as good writing in a law
firm or courtroom. Sometimes good writers find legal writing frustrating
because the ‘formulas’ of legal writing can seem like straitjackets.

You should think of the legal writing formulas that you study in your first
year instead as foundations upon which you can build. It is possible to write
legal prose and to have it also be good prose. But you have to know the
basics first. Two formulas that will matter a lot are the predictive analysis
structure, described in more detail in Chapter 14, and creac, which Section
14.3 introduces and which you will use throughout your first year.



4.2 Maria’s brother the lawyer

These formulas or structures will look pretty well-defined to you. To a great
extent, your first-year experience in law school will simplify problems so
they, too, look more well-defined. But your experiences in practice will
be anything but. Lawyers cope with this complexity in part by carefully
defining the questions that they are trying to answer in their writing.

So we need to think about how to refine legal problems into legal questions.
Consider the hypothetical situation in the next section.

4.2 Maria’s brother the lawyer

Imagine this scenario:

After you are licensed to practice law and go to work in a law
office in your state, Maria Patel—an old friend—approaches
you about a legal matter. “My brother Michael is a lawyer,” she
tells you. “Michael is a jerk, always lording it over the rest of us
that he is a lawyer. Last week, when we met for coffee, he said,
‘It's too bad you never got beyond your English degree.” He’s
a complete ass!” She continues: “Michael and I were present
when our dad signed his will last year. Dad had been a little
shaky before, and he had some difficulty remembering things,
but we all agreed that he seemed fine that day.”

She pauses: “Dad died a couple months ago.” You tell her that
you are sorry for her loss. “Thank you,” she says. “Anyway,
Michael filed a lawsuit in federal court against the estate contest-
ing the will. He’s representing himself and says that he plans to
testify that Dad was incoherent the day he signed the will.” She
starts to cry a little: “During a hearing last week, he referred to
me as ‘retarded’ in front of the judge.” You acknowledge that
she must have felt terrible when he did that. “I did! But I'd like
to know whether it’s unethical for him to be both a lawyer and
a witness in the same case. If it is, I'm going to file an ethics
complaint against him!”

As a lawyer, you might recognize a great many possible questions here:

» The competence of a testator—Maria’s dad—at the time of the making
of a will is an important issue. If the elder Mr. Patel was incompetent
when he executed his will, the will may not be valid.

» There are court rules about whether a lawyer must be disqualified in
a particular case before the court. Those rules operate independently
of ethical rules about lawyer conduct.

» You wonder whether the use of insulting language in front of the
judge violates ethics rules or local court rules.

» A case about a will would normally not be in federal court unless
the parties—Michael and the estate, in this case—are residents of
different states. The court might not have jurisdiction here.

31
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Figure 4.1: Framing legal ques-
tions.  Image: Oleksii  Bychkov
https://www.oleksiibychkov.com.

» You know that it is sometimes practically unwise to file ethics com-

plaints against lawyers in pending actions, as courts may regard it as
harassing activity.

But Maria’s question does not arise from these issues. Her question relates
to the ethical consequences of Michael being both witness and lawyer in
the same case. You might make a first effort at framing the legal question
this way:

4.3

Under the rules of lawyer ethics, is it permitted to be both
lawyer and witness in the same legal proceeding?

How to frame questions

Here are guidelines for when you initially frame a legal question:

1.

If possible, frame it as a yes-or-no question. Your answer can still be

‘maybe’ or ‘probably,” but yes-or-no questions (and their answers)

are the easiest for your reader to understand. In Maria’s case, for
example, the question posed above is better than this: ‘Under what
circumstances, if any, can one be both a lawyer and witness in the
same legal proceeding?’

. Include in the question any facts that you think—at this stage—may

be relevant to finding the answer to the question. This is tough
when you are just getting started, because you have not yet done any
research, so you don’t know what facts are relevant. For example,
is it relevant that Michael is representing himself in the estate case?
If so, you might phrase the question this way: ‘Is it permitted for a
lawyer representing himself to be both lawyer and witness.. ..’

. Carve away from the question any issues that you have not been asked

to resolve. In Maria’s case, for example, she narrowed her request
of you in the last two sentences to the ethics of Michael being both
lawyer and witness in the same proceeding. Do not spend your time

WHAT DOES
THIS MEAN2
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answering questions relating to the other possible issues identified
above.

4. Butmake note of any legal issues that you carved away in the previous
step. Being a good lawyer means identifying issues of which your
client should be aware and for which you can provide services. For
example, you might ask her if she wants you to reach out to the
lawyer for the estate (who probably does not represent her) to check
on the disqualification and jurisdiction issues.

If possible, confirm with your client or the person assigning the work that
your framing of the legal question will provide the answer they want. In
the Maria example, you might send her an email later in the day:°

Attorney-client privileged communication
Dear Ms. Patel:

I enjoyed meeting you today in my office, and my condolences
again for the loss of your father. Based on our conversation
today, I understand you want me to determine, under our state’s
rules of lawyer ethics, whether it is permitted to be both lawyer
and witness in the same legal proceeding. Is that correct? I
need to confirm this with you before we do the research and
analysis.

You have not asked me so far whether it would be wise in
this case to file an ethics complaint, even if Michael’s conduct
warrants it. Courts sometimes dislike ethics complaints in
pending matters, as they may look like harassment. For the
time being, at least, you have also not asked me to consider
Michael’s underlying claims about the will or questions about
whether his lawsuit is barred by applicable rules. We are happy
to consider these matters, but will not move ahead on any of
them without your direction.

Thanks for your confidence in us, and we look forward to
serving your legal needs!

[Your email signature]

Finally, and perhaps most importantly, recognize that your question may need to
evolve. On a matter as simple as Maria’s, the confirmation email above may
be the last iteration of the question. You might offer her an answer to her
question the next day. On a bigger project, however, you may review the
law and discover that certain facts—facts your client has not yet provided
you—are critically important for your issue. After gathering those facts,
you may need to revise the question you are trying to answer. Even in
Maria’s case, as she reads your confirmation email, she may decide that
she does want you to explore some of the issues you carved away.
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6: You may want to look at the examples
of confirmation emails in Section 46.2,
which arise under the hypothetical situa-
tion in Section 46.1. Regarding the privi-
lege legend at the top of this email, you
may wish to review Section 28.5.
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Rule-based reasoning

Brian N. Larson

Chapter 3 noted that lawyers and judges prefer to use rule-based, or
deductive, reasoning wherever possible. This is true for the simple reason
that if a situation satisfies all the conditions of a deductive rule, the result
dictated by the rule should be compelled. Recall the cliché example from
Section 3.1:

Premise: Diotima is a human.
Premise: All humans are mortal.
Conclusion: Therefore, Diotima is mortal.

Jurist and philosopher Neil MacCormick sets this up in the form of a
classical deduction and generalizes it to legal rules:!

Major premise: If operative facts, then normative consequence.
Minor premise: Operative facts.

Conclusion: Therefore, normative consequence.

Sometimes, the operative facts can be expressed as yes/no or true/false
answers—sometimes called ‘elements.” At other times, they may be ar-
ranged into factors the legal reasoner must balance, or the legal reasoner
may have to apply a fotality of the circumstances test.

This chapter considers the forms of these ways of reasoning. Chapter 20,
Chapter 22, and Chapter 23 provide guidance on how to read and brief
them in statutes and court opinions.

5.1 Deductive rules & their elements

The simplest type of rule is the deductive rule, the one in which yes/no or
true/false answers will determine whether the rule applies. Of course, as
you will soon learn, things in the law are hardly ever that straightforward.

Consider a relatively simple example of a legal rule, the common-law rule
for the tort of civil battery. Imagine that the court of last resort in your
jurisdiction has formulated it this way: ‘"Anyone who intentionally touches
the body of another person in a harmful or offensive manner without the
other person’s consent is liable to the other person for damages.” This is a
common-law rule. In other words, it is a rule of law that developed over
time from court opinions, rather than being a statutory rule.? But you
should recognize that rules can just as easily be embodied in statutes (and
other enacted law) as in court opinions.
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The operative facts in the civil battery rule are all the true/false statements
that have to be evaluated as true for liability to apply in the instant case.
What are those facts here?

1. The defendant touched something.

2. The something they touched was the body of another person.
3. The touching was intentional.

4. The touching was

» Harmful
OR
» Offensive.

5. The other person did not consent to the touching.

Thus, there are five factual statements that need to be true for the plaintiff’s
claim to be good. The rule is conjunctive, meaning every one of the five
items in the list must be true for the normative consequence to attach. The
fourth item, however, is itself disjunctive; that is, it is true if either of the
alternatives surrounding the “or” is true. Lawyers and judges often refer
to such necessary operative facts as ‘elements.” In the case of civil battery,
the plaintiff must prove every element.

While applying a legal rule in a case, a court might identify the elements in a
way that is conventional in its jurisdiction. So, the court in your jurisdiction
might do it this way:

1. The defendant intended to touch the plaintiff.
2. The defendant did touch the plaintiff.
3. The touching was

» Harmful
OR
» Offensive.

4. The plaintiff did not consent to the touching.

But what if the case you consult does not offer the rule so neatly?> Consider
this statement of the rule from Pechan v. DynaPro, Inc., 622 N.E.2d 108,
117 (Ill. App. Ct. 1993).* Imagine your assignment in the instant case is to
determine whether your client has a claim against a stranger who walked up
to your client and, entirely without warning, provocation, or explanation,
punched them in the nose. Assume that the police arrested the defendant
for the act on grounds that it was a criminal offense.

Battery is defined as the willful touching of another person.
Parrish v. Donahue, 110 1ll. App. 3d 1081, 1083 (1982).°> The
touching may be by the aggressor or a substance or force put
in motion by the aggressor. Razor v. Kinsey, 55 Ill. App. 605, 614
(1894). An action for battery does not depend on the hostile
intent of the defendant, but on the absence of the plaintiff’s
consent to the contact. Cowan v. Ins. Co. of N. Am., 22 1ll. App.
3d 883, 893 (1974). “To be liable for battery, the defendant
must have done some affirmative act, intended to cause an
unpermitted contact.” Mink v. Univ. of Chi., 460 F. Supp. 713,
717 (N.D. 1IL. 1978). But see Nicholls v. Colwell, 113 111. App. 219,

3: In addition to this example, you might
find it instructive to read the Filippi opin-
ion in Chapter 50.

4: Stop a moment: What is the source of
this opinion? Consult Indigo Book Table T3,
Table T1 in the Bluebook, or Appendix 1(B)
in the ALWD Guide. Where is this court in
its jurisdiction’s hierarchy? Which other
courts does this opinion bind, if any?

5: I've modified the citations in this ex-
cerpt to abbreviate them and make them
consistent with current citation rules. Note
which courts the Illinois Appellate Court
cited here. Which of the opinions it cited
are binding on it?


https://indigobook.github.io/versions/indigobook-2.0-rev2023-2.html
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Figure 5.1: Is boxing a civil battery? Gen-
erally, no, because the boxers consent to
the touching that happens. But what if,
after a boxer goes down and the referee
blows the whistle to indicate the fight-
ing should stop, the other boxer keeps
punching? “Kick boxing” © 2007 Hiroyuki
Ishizawa. CC license https://perma.cc/
R68J - 2BNH.

222 (1903) (where the party inflicting the injury is not doing an
unlawful act, the intent to harm is material). Moreover, actions
may be brought against an employer for intentional injuries
“expressly authorized” by the employer. Meerbrey v. Marshall
Field & Co., 139 111. 2d 455, 464 (1990).

First, note that the first sentence does not even mention the plaintiff’s
consent. Further down in the paragraph, however, the court referred to
“the absence of the plaintiff’s consent” and “unpermitted contact.” So, is
lack of consent an element in this version of the rule? Here, the court used
two different phrases, “willful touching” and “affirmative act, intended . .. .”
Are they they same or different? The second sentence, the parenthetical
after the citation to Nicholls, and the last sentence seem to explain the rule,
but are they elements of it? This discussion does not seem to mention
“harmful” or “offensive” at all.

4

Taking into account your assignment, you might state the operative facts of
the rule in element form this way:

[Operative Facts] A defendant who

1. intentionally
2. touches the plaintiff
3. without the plaintiff’s consent

[Normative Consequence] is liable to the plaintiff for battery.

You can omit the discussion of “a substance or force put in motion by
the aggressor,” because in the instant case, the defendant touched our
client with their own body. You need not include the ‘intent to harm’ issue,
because that arises only if the touching was otherwise a lawful act. Finally,
you need not note the employer-liability issue, as that was not relevant here.
You might have omitted the third element on grounds that if the defendant
wants to claim they had the plaintiff’s consent, they will need to assert that;
the plaintiff does not need to raise the issue. I included it as an element


https://perma.cc/R68J-2BNH
https://perma.cc/R68J-2BNH

because the court said “the action for battery ... depend[s] ... on absence of
the plaintiff's consent...,” making it sound rather more like an element.®

It’s important to understand that the example I just gave is meant as a
general, theoretical one. As a lawyer, you must generally get used to writing
rules in two different ways. In the first, described thoroughly in Section
20.1, you completely outline the rule to fully understand it. In the second,
described in Section 14.4, you must present the rule in a manner useful for
resolving your particular legal problem, where you may carve away from
the rule bits that you do not need. Note that in the Illinois-battery example,
I did a little of both, perhaps. You should use the other sections as your
guides in practice.

So, articulating the rule as you will apply it in a given assignment is not a
trivial task. Even if you get the rule right, you should be prepared for the
other side to push back. And not all rules are deductive like this one. The
next sections take up these issues.

5.2 Critical questions

Normally, a deductive argument is compelling because the truth of the
premises compels the truth of the conclusion. So, imagine this factual
situation is your instant case:

Your client is at work and goes outside to find a colleague, whom
your client knows is in the ‘smokers’ pen,” a small area outside
the office where smokers are allowed to light up. Your client
and their colleague have a significant difference of opinion on a
work matter, and after a brief exchange, the colleague puckers
up and blows a whole lungful of cigarette smoke into your
client’s face. Your assignment is to decide whether your client
has a claim for battery against their colleague.

The major premise of the deductive argument is the rule statement I created
based on Pechan above. The minor premise is a statement to the effect
that:

1. Here, the colleague intentionally blew smoke
2. into our client’s face
3. without our client’s consent.

Conclusion: The colleague committed battery on our client.

But legal argumentation is dialectical, so the colleague’s lawyer will, of
course, try to undermine this deduction. To do so, they will ask themselves
certain questions that we call ‘critical questions.” Critical questions are
questions, the answers to which may undermine the argument at which
they are directed.

Here are the critical questions (CQs) that they may ask:
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6: In the Illinois case, the question of
“harmful” or “offensive” contact is taken
up separately as the question of damages;
they were not at issue in Pechan because
the lower court had dismissed the case
before damages could be assessed.
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7: Stop a moment: What kinds of author-
ities could have changed the law from
Pechan? See Chapter 17.

CQ 1 Rule Question. Is the legal rule advanced a deductive one? Does the
rule that functions as the major premise actually say that the legal
consequence applies in each and every case where the operative
facts are present?

CQ 2 Jurisdiction Question. Does the body of law from which the major
premise is drawn have authority over the persons or things in the
instant case?

CQ 3 Authority Question. Does the particular provision of this jurisdiction’s
laws from which the major premise is drawn govern the affairs in
the instant case?

CQ 4 Exception Precedent Question. Has any applicable legal authority
identified an exception to the rule or is there any previous similar
case where the rule was not applied?

CQ 5 Exception Policy Question. Does the policy underlying the rule suggest
there should be an exception in cases like the instant case?

CQ 6 Feature Qualification Question. With regard to each of the operative
facts, has any legal authority defined it or narrowed or expanded its
definition?

CQ 7 Instant Features Question. Does the instant case exhibit each and every
one of the operative facts in the major premise/rule?

Regarding CQ1, our rule appears to be deductive, as there are no stated
exceptions. But for CQ2, did the facts say that our client’s workplace is in
Illinois? If not, does the Pechan rule apply? The Pechan case is a 1993 Illinois
Appellate Court case; CQ3 asks whether some authority issued since then
has overruled it or changed the law.” Such a change might include creating
an exception (CQ4). Even if no court has yet created an exception, opposing
counsel may argue there should be an exception based on the policy that
underlies the legal rule (CQ5).

Often, the law develops to define elements in more detail, and CQs 6 &
7 call on the advocate to consider whether the current definitions apply
in the instant case. For example, Pechan itself helped to define some of the
elements a little further, noting that the “touching may be by the aggressor
or a substance or force put in motion by the aggressor.” Here, the opposing
attorney might argue that cigarette smoke is not a “substance or force,” so
there was no touching. The opposing attorney might also note that our
client voluntarily entered the smoker’s pen and argue that the entrance
constituted consent to exposure to smoke.

So, even if you think you have a simple deductive rule to apply, you should
anticipate the other side will raise critical questions. And if your opponent
presents you with a simple deductive argument, you should challenge it
with critical questions, too.

But not all rules are deductive and element-based, and two other kinds
of rules are quite common—factor-based rules and totality of the circum-
stances tests.



5.3 Factor-based rules

A factor-based or balancing test requires a court to consider two or more
factors and balance their effect.® Consider copyright law: Normally, if you
own a copyright in an original work, I'm not allowed to copy it—to make a
secondary use of it—without your permission. But there is an exception to
that general rule for fair use, so that copying “for purposes such as criticism,
comment, news reporting, teaching ..., scholarship, or research, is not an
infringement of copyright.” 17 U.S.C. § 107. Section 107 continues:

In determining whether the [secondary] use made of a[n origi-
nal] work in any particular case is a fair use the factors to be
considered shall include—

(1) the purpose and character of the [secondary] use, includ-
ing whether such use is of a commercial nature or is for
nonprofit educational purposes;

(2) the nature of the [original] copyrighted work;

(3) the amount and substantiality of the portion used [in the
secondary use] in relation to the [original] copyrighted
work as a whole; and

(4) the effect of the [secondary] use upon the potential market
for or value of the [original] copyrighted work.

To apply this rule, you must read cases to see how courts balance these
factors. In fair use, for example, if the court assesses the first factor and
finds the secondary use is a parody, it receives great protection, and the
other three factors become much less important. If the first-factor analysis
shows the secondary use is commercial and not a parody, then the fourth
factor gains added weight. In most cases, the second factor receives very
little weight, but there are exceptions to that, too.

So this rule is deductive at the highest level: If a secondary use is a fair use,
then there is no liability for copyright infringement. But to apply it, you
will need to compare your instant case to other cases, something discussed
in Chapter 6. Generally, you would assess each factor separately and then
follow with a balancing of them, something discussed further in Chapter
15.

5.4 Totality-of-the-circumstances tests

A rule that considers the totality of the circumstances does not separate factors
in the way that a factor-based test does.” Consider the opinion in Illinois
v. Gates, 462 U.S. 213 (1983). There, the Court considered an Illinois case
where a police investigator had obtained a search warrant based on a tip
from an informant. The Illinois Supreme Court concluded that there was
not probable cause under the Fourth Amendment of the U.S. Constitution for
the search warrant to issue.’ The Illinois court used an element-based test
involving the veracity, reliability, and basis of knowledge of the informant’s
report. The U.S. Supreme Court reversed:
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8: Section 20.5 provides practical guid-
ance for reading and briefing rules of this
kind.

9: Section 20.6 provides practical guid-
ance for reading and briefing rules of this
kind.

10: Why is the U.S. Supreme Court review-
ing the decision of the Illinois Supreme
Court here? Be sure you understand these
structural characteristics. For fuller dis-
cussion, see Section 17.2.
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11: Section 9.2 provides guidance on writ-
ing persuasive rule statements for those
situations.

12: See Chapter 13 for a discussion of writ-
ing facts.

We agree with the Illinois Supreme Court that an informant’s
“veracity,” “reliability” and “basis of knowledge” are all highly
relevant in determining the value of his report. We do not agree,
however, that these elements should be understood as entirely
separate and independent requirements to be rigidly exacted in
every case, which the opinion of the Supreme Court of Illinois
would imply. Rather, as detailed below, they should be un-
derstood simply as closely intertwined issues that may usefully
illuminate the commonsense, practical question whether there
is “probable cause” to believe that contraband or evidence is lo-
cated in a particular place. . .. This totality-of-the-circumstances
approach is far more consistent with our prior treatment of
probable cause than is any rigid demand that specific “tests”
be satisfied by every informant’s tip.

Id. at 230-31 (emphasis added) (notes omitted).

To apply this rule, you must read cases to see how courts assess the issues
the Court raised here. But you cannot merely weigh them and tally them.
Again, this rule is deductive at the highest level: The search warrant satisfies
the Fourth Amendment requirements only if the state had probable cause.
But to apply it, you need to compare your instant case to other cases,
something discussed in Chapter 6. Generally, you might assess each issue
separately and then follow with an assessment of the totality, constructing
a complex analysis of the kind discussed further in Chapter 15.

5.5 Rules & the pivot to persuasion

When you are writing persuasive arguments, as opposed to analytical or
objective analyses, you will probably be selective in how you frame the
rules for your legal problem so that your writing is the most persuasive it
can be to your reader.!!

You will also work hard to characterize the operative facts in your problem
in such a way that the rule does or does not apply (depending on what best
suits your client). Within ethical constraints, you are not just allowed but
expected to do so.1?



Case-based reasoning

Brian N. Larson

In Section 3.2, we reviewed the deductive argument structure, one where
the premises, if they are true, compel the conclusion. We noted, however,
in Chapter 5, and particularly Section 5.2, that deductive arguments in
the law are subject to several critical questions. Consider the Bill Leung
hypothetical problem in Appendix Chapter 46, where the question is
whether attorney Leung formed an attorney-client relationship with Nur
Abdelahi. If you read the court opinions in Ronnigen v. Hertogs (Appendix
Chapter 52) and Togstad (Appendix Chapter 53), you will see that there
is not one clearly defined set of circumstances under which a reasonable
person would rely on an attorney’s advice, the touchstone for determining
their relationship.

Often, to resolve these issues, you have to reason from case examples,
what lawyers typically call ‘analogizing.” Like rule-based reasoning, case-
based reasoning is also defeasible—it can be defeated—in the sense that
your analysis might be entirely consistent with previous cases but still not
persuade a court. Nevertheless, there are ways to make stronger and weaker
arguments. Legal analogies have a structure or argumentation scheme much
like the deductive rules discussed in Chapter 5.1 Also like deductive rules,
there are critical questions that can defeat an argument by legal analogy.

6.1 Argumentation scheme for legal analogy

To construct a basic legal analogy, you also use premises and a conclusion
as you did with legal deductive arguments, but here, the premises take a
different form. Here, ‘Cited Case’ refers to the case you are citing, which
probably has value as a precedent. ‘Instant Case’ refers to the legal question
you are trying to answer ’coday.2

Major Premise: Cited Case and Instant Case are relevantly similar
in that (a) both have features f; .. .f and (b) features f1 .. .f, are
relevant to legal category A.

Minor Premise: Legal category A applies in Cited Case.

Conclusion: Legal category A applies in Instant Case.

This is a very abstract representation of an argument by legal analogy. It
may be helpful to consider an example. The email from Anne Associate
in Section 14.2 attempts to determine whether her client ‘operated” his
vehicle under the Texas drunk-driving statute. Her client, the would-be
defendant Mr. Smith, was asleep at the wheel of his car when the police
officer detained him. His vehicle was not moving, though it was in the
Drive gear. The question was whether Mr. Smith had taken action “to affect

6.1 Argumentation scheme for

legal analogy . . . ....... 41
6.2 Critical questions . . . .. .. 43
6.3 A fortiori arguments . . . . . 44

6.4 Cases & the pivot to persua-

Link to book table of contents (PDF only)

1: This is a much-reduced treatment of
this subject that I take up in Brian N.
Larson, Law’s Enterprise: Argumentation
Schemes & Legal Analogy, 87 U. Cin. L.
Rev. 663 (2018). Available at https://
perma.cc/7ZGK-KPJ5.

2: Note that scholars of argumentation
theory often refer to this type of argument
as ‘argumentation from example,’ because
these arguments are typically not true
analogies. I may sometimes call them “ex-
emplary arguments’ or ‘arguments from
example.’


https://perma.cc/7ZGK-KPJ5
https://perma.cc/7ZGK-KPJ5
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3: The concept has more complicated di-
mensions, some of which are discussed
here: Christof Rapp, Aristotle’s Rhetoric,
The Stanford Encyclopedia of Philosophy
(Edward N. Zalta ed. Spring 2022 ed.),
https://perma.cc/6BW4- ZKYN.

the functioning of his vehicle in a manner that would enable the vehicle’s

”

use.

After explaining the principal rule governing drunk driving, drawn from
Texas statute and case law, Ms. Associate provides a case example: For
Barton, she notes that the case involved a situation where the defendant
was asleep with his feet on the vehicle’s clutch and brake; the court found
the defendant was operating the vehicle. She then uses a legal analogy to
resolve her client’s issue:

A jury would likely conclude you were operating your vehicle,
and a court would very likely uphold that verdict. By starting
the vehicle and placing it into Drive, you very likely took action
in a manner that would enable the vehicle’s use. Your case is
similar to Barton: In either case, the lifting of the driver’s foot
or feet—whether intentional or not—would have resulted in
the vehicle moving.

We can map this argument into the legal analogy argumentation scheme.

Major Premise: Barton and the instant case are relevantly similar
in that

» In both cases

* f1: An officer approached a defendant sleeping in his
car.

® f>: The car’s transmission was situated so that if the
driver’s feet had slipped from one or the other of the
pedals, the vehicle would have moved.

» Features f; and f, are relevant to determining whether
the defendant was operating the vehicle.

Minor Premise: The defendant in Barton was operating his
vehicle.

Conclusion: The defendant in the instant case was operating his
vehicle.

One question you might ask is whether Ms. Associate actually asserted
the second part of the major premise, that is, that features f; and f; are
relevant to determining whether a defendant was operating his vehicle.
You will find in many cases in legal writing that the authors leave that part
of the major premise unstated. It is nevertheless implied by the fact that the
author has described the reasoning of the judges in the Cited Case, noting
that they referred to those facts in their respective analyses. The assertion
of the relevance of f1 and f, is implied or enthymematic.

For our purposes, an enthymeme is just an argument in a form where a
premise or conclusion is left unstated.® As an example, imagine a politician
making the following argument:

Minor Premise: Hillary Clinton is a Democrat.

Conclusion: So she obviously wants to curtail Second Amend-
ment rights.


https://perma.cc/6BW4-ZKYN

Here, the major premise, ‘all Democrats want to curtail gun rights,” is
omitted, but it is certainly implied. There are many reasons why a speaker
or writer might not provide a complete argument. Sometimes, an omitted
premise is obviously false, or at least shaky (like the one in this example).
Sometimes, a speaker or writer will want to be able to deny having asserted
a particular premise or conclusion explicitly, even though they implied it.
And at least since the time of Aristotle, it has been believed that allowing
the audience to supply a conclusion or premise will enhance the audience’s
belief in the argument.

You may find the enthymeme useful in your legal practice, but generally in
your first year of law school, you should work to make all the premises and
conclusions in your arguments explicit. When you move to persuasive or
advocacy writing, you will encounter other situations where it may benefit
your client for you to use an enthymeme, but until then, stay away from
them in your own writing.

The key exception is here: When making arguments by legal analogy, you
will typically leave the relevance part of the major premise unstated. That
does not mean it is not there, though, as we shall now see.

6.2 Critical questions

There are critical questions for legal analogies just as there are for legal
deductions:*

CQ 1 Acceptable scheme question. Do the circumstances of this argument
permit application of a Cited Case as a legal analogy?

CQ 2 Similarity question. Regarding each feature f1...fy, is the feature
present both in the Cited Case and the Instant Case?

CQ 3 Relevance Question. On what basis are features f; .. .f, relevant to
legal category A?

CQ 4 Precedent Outcome Question. Did the Cited Case really assign legal
category A?

CQ 5 Relevant Dissimilarity Question. Are there some dissimilarities g1 .. .gn
between the Cited Case and the Instant Case that are relevant to
legal category A?

CQ 6 Inconsistent Precedent Question. Is there some other case that is also
similar to Instant Case in that both have features f; .. .fn, except that
legal category A is not applied in that other case?

CQ 7 Binding Precedent Question. To what extent is the Cited Case binding
on the court in the Instant Case?

CQ 8 Precedent Quality Question. Was the Cited Case wrongly decided?

Here as in Section 5.2, CQ1 asks the threshold question for every argu-
mentation scheme: Is it appropriate here? In theory, there may be some
circumstances where using a cited case is not tolerated, but it is difficult to
identify common examples. Also as usual, CQ2-CQ#4 test the accuracy of
the premises. CQ2’s reference to similarities between the cases refers both
to factual similarities (like whether the defendant’s feet were on the pedals)
and similarities in terms of the body of law that each was applying. CQ3

6.2 Critical questions

4: See Section 5.2.

43
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5: See Chapter 7.

6: Black’s counsels that you pronounce it
AY for-shee-OR-eye or AH for-shee-OR-ee.
I'say it AY for-shee-OR-ee.

considers whether the similar features between the cases are relevant to the
present body of law. This question is important whenever a case-to-case
comparison is made. Even though the argument might enthymematically
omit this step, the arguer should generally be able to articulate the policy
considerations that make the features relevant.> CQ4 merely tests whether
the proponent of the argument has correctly stated the outcome of the
Cited Case.

CQ5 and CQ6 invite new information that might undermine or defeat the
argument. CQ5 looks at dissimilarities between the Cited Case and the
Instant Case. These may be factual: For example, does it matter that the
defendant’s car in Barton had a manual transmission? The differences may
also relate to the body of law: A legal arguer will sometimes use a case
interpreting one aspect of the law as an example for how a court should
interpret a different part of the law. CQ6 is related to CQ3 because if the
answer to this question is ‘yes,’ it casts the relevance of features f; .. .f
into doubt; if they can be present both when legal category A is assigned
and when it is not, it is not clear that they are relevant to assigning the
category.

Finally, CQ7 and CQS8 situate the Cited Case and its value within the legal
system. If the answer to CQY7 is that the Cited Case is binding precedent,
that is, the Cited Case comes from a higher court in the same court hierarchy
and constrains the action of the court in the Instant Case, then the answer
to CQ8 may be irrelevant. If the answer to CQ7 is 'no,” then an opponent of
the argument has the option to try to dispose of the analogy by challenging
the quality of the decision in the Cited Case.

6.3 A fortiori arguments

An a fortiori argument, as Black’s Law Dictionary (11th ed. 2019) notes, is
one that should prevail by “even greater force of logic; even more so it
follows.”® Thus, “if a 14-year-old child cannot sign a binding contract, then,
a fortiori, a 13-year-old cannot.” Id.

Think back to the discussion of copyright fair use in Chapter 5. There, we
saw that the fair-use test has (at least) four factors, one of which is the
amount and substantiality of the original work that the secondary user
takes. If you have a 500-page novel and I copy five pages (1%) of it, that
factor might come out differently than if I copied 100 pages (20%) of it. As
it happens, though, there is no threshold percentage of the original work
that ensures that something either is or is not fair use. In some cases, the
secondary user copies the entire original work, and the court still concludes
it is fair use.

But imagine this scenario. I'm a university teacher who copies five pages
from a 500-page treatise (1%) and distributes them to students in my class
each semester. The copyright owner, Big Academic Press, Inc., sues me
for copyright infringement. I claim fair use. The following court opinions
contained very similar circumstances (professor, copies distributed only to
students, large treatise of similar kind):
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» Big Academic Press, Inc. v. Gupta. The court concluded this factor
weighed against fair use when the professor copied 15% of the
treatise’s pages.

» Giganto School Books Co. v. Martinez. The court concluded this factor
weighed in favor of fair use when the professor copied 8% of the
treatise’s pages.

» Giganto School Books Co. v. Jones. The court concluded this factor
weighed in favor of fair use when the professor copied 4% of the
treatise’s pages.

Of course, my lawyers would argue that if 8% and 4% of the original work
do not tip the scales against fair use, then certainly 1% cannot.

The example from Black’s Law Dictionary example hints at a risk with these
arguments: They are subject to the same critical questions as other legal
analogies. For example, is age the basis upon which the fourteen-year-old
could not sign a binding contract? Even if that was so, is age the only basis
on which the court decided? Perhaps the thirteen-year-old here is a genius
on her way to Oxford, and the fourteen-year-old there was just of average
intelligence?

Some legal writers actually use the term ‘a fortiori’ in their arguments. That’s
fine.” But it can also sound a bit pompous, and as my fair-use example
showed, it’s not necessary to make the point.®

6.4 Cases & the pivot to persuasion

Case-based reasoning can sometimes be very amenable to persuasive legal
writing. When your job is to persuade a reader rather than to objectively
assess a problem, you will choose among cases carefully to find the ones
that function best to support your client’s position.

An ethical caveat is in order here, though: If you are presenting arguments
and analysis to a court you must disclose adverse law that is controlling
on your case. So if a precedent case seems to go against you, it’s your job
to bring it up.” Lawyers address this problem in a variety of ways. But a
common one is to work hard to distinguish such negative precedents from
the instant case. Writers can do this as part of the counter-arguments in
their analyses. "’

Sometimes advocates will even relegate their efforts to distinguish the
bad cases to footnotes, perhaps in hopes that the reader won’t bother to
review them. Though that approach technically satisfies the ethical rules,
it can become rather obvious and a little tedious if the advocate uses it
continually.

7: Do remember to italicize the term.

8: For more, see Section 42.4 at page 366.

9: See Section 11.4 for a fuller discussion
of this ethical rule.

10: See the discussion of counter-
arguments in Section 14.9.
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Policy-based reasoning

Beverly Caro Duréus

In Section 3.2 you were briefly introduced to policy-based reasoning as
one of the rational tactics common in legal argument. In this chapter, we
will take a more in-depth look at policy-based reasoning and learn that
you should not think of adding it merely as an afterthought to a legal
argument. Rather it can be, in and of itself, as a situation warrants, the

‘main course,” or the central theme undergirding an argument. It may be

presented separately or interwoven in other portions of a legal argument.
And because policy is everywhere in the law, you should be sensitive to it
even if you have no intention of making a policy argument.

An argument based upon policy-based reasoning, sometimes simply re-
ferred to as a policy argument, is founded upon considerations within a
society or other social construct that are deemed essential to support or
to avoid, especially because of the impact that a court’s ruling may have
on a group or the public at large. Policy-based arguments identify a policy
and claim that having a case with certain facts should result in a particular
outcome.

This chapter provides several examples with specific types of fact patterns
that are readily amenable to policy arguments, including filling a gap in
the law, finding an exception to a rule, and overturning a long-standing
precedent. It also identifies general categories of policy arguments that
may be applicable to your client’s problems. It concludes by arguing that
you should always be looking for the policies that underlie the legal rules
and cases that you are applying in your reasoning.

7.1 Policy fills a gap

Policy arguments are often needed to fill a void in authorities. This is
especially true because the structures of the federal government and most
state governmental systems are trifurcated: The legislative branch writes
our laws; the executive branch carries them out; and the judicial branch
interprets and applies them. This type of separation of powers is designed
to ensure a good check and balance on each governmental branch and
to discourage any branch from growing too powerful. Of course, as up-
and-coming lawyers, you know that it is the judicial branch that hears and
resolves legal cases, and there is some portion of the public, at least, that
thinks the judiciary should just apply the law without interpreting it.

Occasionally, however, no settled law clearly applies to a legal question.
For our first example—a policy argument to fill a gap in the law—we



will return to one given in Section 3.2, which used the warrant-data-claim
model discussed in Chapter 3.

Warrant: Persons born in the overseas territories of the United
Kingdom should be deemed British citizens because:

» the foreign affairs and defense of overseas territories are
committed to the UK; and

» assignment of citizenship is critically connected to duties
of persons to defend their homeland and to their ability
to travel abroad.

Data 1: Harry was born in Bermuda.
Data 2: Bermuda is an oversees territory of the United Kingdom.

Claim: Therefore, Harry is a British subject.

As Section 3.2 noted, the policy argument is really two intertwined argu-
ments. One argument supports the adoption of a new rule, that ‘Persons
born in the overseas territories of the United Kingdom should be deemed
British citizens.! The second argument applies that rule to Harry’s case.
The proponent in this example offers two reasons for the new rule: First,
that the UK controls the foreign affairs of oversees territories, and second,
that the foreign-affairs power is integrally tied to citizenship of subjects in
those territories.

The opponent of this argument might marshal a number of counter-
arguments, each grounded in its own policy considerations. But the oppo-
nent might also marshal arguments from other rules of law or previous
cases. As I will note again below, the advocate will usually make the
argument for the policy as one that should apply to all parties who meet
its specifications—here, all persons born in oversees territories of the UK—
before attempting to apply the resulting policy (or its rule) to the party
in the instance case—here, Harry. Note that when policy arguments are
made regarding specific litigants in an action, they are often called ‘equity’
or ‘equitable” arguments, and focus on what is fair or equitable to that
specific litigant. Courts, however, are more inclined to rule based upon
policy arguments that impact more people.

In any event, the policy in this argument is grounded in questions about
the very strucure and purpose of government. But gap filling is commonly
necessary in other contexts. ‘Issues of first impression’ are those that a court
is considering for the first time and concerning which the laws are silent
or have not even been fully fashioned. Accordingly, litigants may have
no choice but to rely on policy-based reasoning to prevail. Some of those
hot topics and categories of cases of first impression might include fact
patterns involving cutting-edge technologies such as generative Al tools
ChatGPT, Harvey.Al, or Google Bard. A court may be asked to consider
how the use of these tools might infringe on intellectual property rights or
incorporate materials in violation of copyrights. When faced with that type
of argument, there may be equally compelling policies on the other side of
the aisle, arising from policy-based arguments that favor innovation.
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1: We assume this is a new rule, because
if there already existed a statutory or
common-law rule in support of this war-
rant, it would generally not be necessary
to make the policy argument for it. The
exception is when an advocate is making
a policy argument to overturn an existing,
settled rule. Consider how you might in-
corporate this type of policy discussion
into the structure for arguments about
what a rule should be, discussed in Sec-
tion 15.5.
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2: This hypothetical is based on the ex-
ample analysis of the the drunk-driver
scenario in Section 14.2, but it adds the
evidence from Ms. Boldy.

3: See Section 14.2 (citing Barton v. State,
882 5.W.2d 456, 459 (Tex. App.—Dallas
1994, no pet.)).

4: See Section 14.2 for that analysis.

7.2 Policy finds an exception

Sometimes, a well-settled rule or a well-established law may be vulnerable
to rational arguments that it should be changed. In those scenarios, the
court may need assistance from the advocates in fashioning a judicial
exception to the existing case law or to help clarify a gray or nuanced area
of the law. Enter the need for policy-based reasoning. An advocate may
attempt to articulate reasons why it is not a good idea or good policy for
the court to follow the law as it exists now.

Another illustration helps to make this point. Assume that you are the
judge hearing the appeal of a drunk-driving case in Texas.? The evidence
shows the following:

» According to the police report that Officer Rita Mariano filed on
August 5, 2023, and her later testimony in court:

* At 12:20 a.m. on August 5, she detained the defendant Chad
Smith after finding him asleep in his car on Oak Lawn Avenue
in Dallas.

¢ The vehicle, a blue Chevy Corvette, was running, Smith was in
the driver’s seat, and he was the only person in the vehicle.

* The vehicle was in a legal parking spot on the side of the street.

¢ The vehicle’s transmission was in Drive, but Smith’s foot was
resting on the brake, and at no time did the officer see the vehicle
move.

* After Officer Mariano roused Smith, he put the vehicle in Park
and agreed to her testing him with her breathalyzer.

¢ He blew 0.3% and concedes now that he was intoxicated.

» A friend of Smith’s, Ada Boldy, also testified at trial:

¢ She was with Smith for about four hours that evening at the
Stonevine Bar, which is immediately adjacent to the spot in
which Officer Mariano found Mr. Smith’s car.

¢ Smith had a lot to drink during that time, at least eight beers
and several shots of whisky.

* As they were getting ready to leave the bar, Smith said he
couldn’t drive home and that he was going to sit in his car with
the AC turned on until he slept off his ‘buzz.’

* They parted outside the bar on the morning of August 5. Smith
had gotten into his car and started it, firing up the AC. Boldy
had given him a goodnight kiss and gotten into her Uber at
12:10 (according to her Uber app).

At issue in the drunk-driving case against Mr. Smith was whether he
was “operating” his vehicle at the time Officer Mariano detained him.
Under the Texas law one may be deemed to be “operating” a vehicle if
the defendant can “affect the functioning” of the vehicle in a manner that
would enable the “vehicle’s use.”® Relying on analogous cases, the trial
court convicted Mr. Smith on the grounds that having the vehicle running
and—particularly—having it in the Drive gear was clear evidence that he
could affect the functioning of the vehicle in a manner that would enable
the vehicle’s use.*



Assume that during the appeal before you, the defense raises an issue it
had also raised at the trial. Mr. Smith’s counsel urges you to see a policy
argument here based on the desire not to impose a ‘chilling effect’” on
alleged drunk drivers who are in their cars and capable of driving but stay
off the roadway for safety reasons. The defendant wants you to conclude
more specifically that the state of Texas should not penalize drunk drivers
who do not enter a roadway, even if they could affect the functioning of the
vehicle in a manner that would enable the vehicle’s use. The defense stresses
that there is a greater likelihood that someone could be severely injured or
killed should drunk drivers operate their vehicles on the roadway, rather
than remaining on the roadside upon realizing that they are likely too
intoxicated to drive.

In brief, the defense here is arguing for an exception to the courts’ previous
rule or definition of what counts as operating a vehicle.

How can the defendant support this policy argument? If possible, the
proponent of a policy argument will offer legal authorities and often
empirical data to fashion a public policy without reference to the particular
case before the court. The proponent will then argue that the newly
fashioned policy should apply in the present case.

“A public policy argument is stronger when the explanation of the policy
cites a case or other authority that recognizes that public good” that
undergirds the policy-based reasoning advanced by the advocate.’ Some in
the legal writing academy even opine that policy arguments should always
be supported by authorities.® So, certainly, other court opinions identifying
and describing the public policy for which the defense argues are fair game,
even if they are not binding on the court hearing this appeal.

Another way to support the policy argument is with data. Imagine that
in support of this policy argument, a brief by an amicus curiae provides
statistics from the National Highway Safety Administration supporting
the defense’s theory. Though there are some limits to evidence that can be
admitted on appeal, policy arguments may be supported by any type of
legal authority or secondary data. Because your decision as the judge here
will impact many people, it is very valuable for you to have empirical data
to support your decision-making process.

A critical step in making the policy argument is tying the the policy to
the type of issue in the case before considering the facts of the instant case.
By doing so, counsel holds off arguing for application of the policy to the
defendant, instead asserting that it should apply to all people in a particular
type of situation. The goal of making a policy argument is to show that a
large group will benefit from the application of your desired point.

Thus, for example, if Mr. Smith’s counsel argues for a decision that incor-
porates a policy that favors the safety of others rather than just penalizing
drunk drivers, on appeal you might conclude:

Where, as here, the Court is passing judgment on an alleged
drunk driver, the Court should first consider that there is value
in not throwing the DWI book at drivers who conscientiously
take steps not to injure others by driving while intoxicated.
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5: An Advocate Persuades 65 (Joan Rocklin,
Robert B. Rocklin, Christine Coughlin &
Sandy Patrick, eds., 2d ed., 2022).

6: Mary Beth Beasley, A Practical Guide to
Appellate Advocacy 81 (2019).
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7: Note also that it is an example of an a
fortiori argument, discussed more fully in
Section 6.3.

When those drivers take steps to remain off the road to sleep
off their intoxication, that is a mitigating factor that should be
considered as the Court is trying to determine if the driver was
really “in control” of the vehicle. See, e.g., State ex rel. Dept. of Pub.
Safety v. Kelley, 172 P.3d 231, 236 (Okla. Civ. App. 2007). Kelley
held that there was no “actual physical control of a vehicle”
because in the interest of safety, the driver pulled over to avoid
driving while intoxicated.” Id. That court considered pulling off
the road to sleep off a buzz to be the next best thing to having a
designated driver or using a shared ride to get to one’s desired
destination. See generally id. We don’t reach that issue here, as
Mr. Smith never left his parking spot while intoxicated.

Nevertheless, the Court must agree that individuals who take
steps like those employed by Mr. Smith to avoid driving while
intoxicated are not typical reckless drunk drivers and should not
be treated as such. Rather, their efforts in promoting safety need
to be acknowledged, as maintaining safe roads has always been
a paramount concern in the state of Texas. Cf. id. (referencing
valid concern in the sister state of Oklahoma). We hold that
where the evidence shows that the defendant chose in the
interest of safety not to drive the vehicle on a roadway, and the
defendant did not in fact drive the vehicle on a roadway, the
jury may conclude that he did not operate the vehicle within the
of the statute.

Here, the combination of non-binding court authority from a nearby state
and empirical data supported the court’s decision to introduce an exception
into an existing definition of what it means to operate a vehicle while
intoxicated.” Thus, while the existing Texas case law as applied to Mr.
Smith might have yielded an unfavorable result, applying the policy-based
reasoning, not only to Mr. Smith but to all drunk drivers in Texas, makes
the roads a safer place to travel, or so you claim as the presiding judge.

7.3 Policy overturns settled law

The most potent, and often controversial, use of policy is to overturn settled
law. Consider this example. In 2022, the United States Supreme Court in
the case of Dobbs v. Jackson Women's Health Organization, 597 U.S. 215 (2022),
reviewed the constitutionality of Mississippi’s Gestational Age Act—a law
banning most abortions after fifteen weeks of pregnancy, with exceptions
for medical emergencies and fetal abnormalities. In a divided opinion, the
Court upheld the Mississippi law and overturned two long-standing U.S.
Supreme Court decisions, Roe v. Wade, 410 U.S. 959 (1973), and Planned
Parenthood v. Casey, 505 U.S. 833 (1992), and concluded that the Constitution
does not provide a right to have an abortion.

Throughout the litigation, on appeal, and beyond, advocates on both sides of
the issue made policy arguments in favor of and against the ban on abortions.
Anti-abortion advocates sought to protect unborn fetuses and advanced



arguments based on acknowledging the sanctity of life, compliance with the
Bible’s prohibition of murder, and favoring alternatives to abortion, such as
adoption.® On the other hand, reproductive-rights advocates urged policy
arguments based on a woman’s right to control her body, the necessity of
autonomy for women’s reproductive rights, and avoiding the overreach of
the government into private matters.’

In addition to using or refusing to follow existing precedents in arriving at
its decision, the Court in Dobbs heard all of these policy arguments.

7.4 Some grounds for policy

In the case of Harry in Section 7.1, we saw policy grounded in the very
structural purposes of government. For Mr. Smith in Section 7.2, the policy
category was public safety. And for the parties in Dobbs, discussed in
Section 7.3, the policies were grounded in religious authorities, principles
regarding the value of life, and questions of individual autonomy and
decisional privacy. All these categories of policy are in common use. Here
are a few other areas of the law that traditionally lend themselves to the
inclusion of policy arguments.

» Constitutions. One of the benefits of making a policy argument based
upon a constitutional provision is that the underlying constitutional
provision can be cited, in addition to authorities that support the
policy-based reasoning. Constitutional provisions rank higher in
authority than statutes and case law. Thus raising a constitutionally
based argument may garner a court’s attention.

» Police-citizen interactions. There also appears to be a lot of litigation
swarming around alleged police brutality and the violation of civil
rights. These kinds of cases readily lend themselves to the use of policy
arguments. Citizens have civil rights, but those in law enforcement
must have the power to serve and protect and to keep the peace.

» Discrimination. Dichotomies are also often drawn between people
who seek equal protection of the laws but who are discriminated
against at the hands of others based on their race, gender, religion,
sexual orientation, or other markers of diversity.

» The environment. Issues sensitizing the courts to the realities of
climate change and the need for societies not to contribute to pollution
and global warming are often raised as policies. But they are often
pitted against economic policies that favor the use of natural resources
to create jobs and keep product costs low.

» Economics. Many litigants use economics and cost-benefit analyses
to support their policy arguments.

» Morality, broadly. In addition, many policy-based arguments are
based upon religious, philosophical, and moral tenets.

Other bases for policy arguments are grounded in the functions of the courts
themselves. Among these are arguments based on judicial administration,
predicated on “the practical administration of the rule by the courts.”°
The goal at the heart of these arguments is a “fair and efficient judicial
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8: See, e.g., The National Right to Life
Organization, https://perma.cc/5VXG-
GU4Z.

9: See, e.g., Reproductive Freedom for All,
https://perma.cc/YR45-LZ37. You may
also find the table of contents of one of
the Dobbs briefs in Figure 35.2 interesting.

10: Legal Writing 346 (Richard K. Neu-
mann, Jr., . Lyn Entrikin & Sheila Simon,
eds., 3rd ed., 2015).
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11: Id.

12: Id.

13: Id.

14: Id. at 347.

15: Id. at 347-48.

16: Seeid.

system.”! An example that fits into this category is an argument that if
the court follows its trajectory and rules in favor of or against a point, it
will encourage a lot of undesired litigation as a result, which will congest
courts” dockets. This is often referred to as impermissibly “opening up the
floodgates of litigation.”!? Courts do not want to be overworked, and this
type of argument often piques a court’s attention. However, it has been
observed that sometimes this very argument is overused.'®

A similar type of policy argument points out the court’s institutional
competence.* This type of policy-based argument stresses that ‘making
laws is the job of the legislature, not the judiciary,” or that ‘the court
is impermissibly ruling by judicial fiat.” By raising this type of policy
argument, an advocate urges the court to wait and let the issue be decided
by the proper branch of the government—the legislative branch—urging
for respect to be given to the separation of powers and their established
boundaries. Of course, the wise advocate will use finesse, and not insults,
in communicating such an argument! Rather than saying the court is
‘incompetent’ to decide an issue, the advocate can remind the court that
the legislative body is better suited to doing so because its decision will
take into consideration the voice and choice of the people.'® Legislative
decisions are also often arrived at with the aid of expert testimony on both
sides of an issue, and such robust debate helps legislative hearings to be
thorough in a way that court cases are not.!® The point being made is that
in such a situation the court is not the best entity to decide an issue.

7.5 Policy everywhere

Policy arguments can be crafted rationally, so that they provide additional
reasons for a court to accept the arguments before it. They can also make
use of the nonrational tactics described in Chapter 9.

Regardless of whether and how you will make policy arguments, you
already know that you will have to make rule-based and case-based
arguments commonly in your work as a lawyer. Even while using those
more narrowly defined argumentative techniques, you should always be
considering the policies that underlie the rules and court cases that you read. In
fact, a considerable portion of your law school education is not so much
learning about rules and cases but rather learning the policy rationales that
underlie many parts of the law. At any time in your practice, whether as a
transactional lawyer or counselor or as a litigator, you should be prepared
to bring policy arguments to bear in support of your client’s preferred
interpretations of the law. Remember to support them with citations, even
if they are only to secondary sources.



Interpreting legal language

Beverly Caro Duréus

Practicing law is all about using and interpreting language. A common task
you will face is reasoning about legal texts and then making arguments
about those meanings. This is not mere semantics. The essence of the law is
in grasping the language in which it is conveyed.

Interpreting legal language depends to a certain extent on what kind of
language you are interpreting. There are chapters in this book dedicated
to the sources of law and the types of text they produce (Chapter 17) and
on how to read enacted law, such as statutes and regulations (Chapter 22),
court opinions (Chapter 23), contracts (Chapter 24), and the rules that you
find in all these legal texts (Chapter 20).

The first task in interpreting legal language is to read the language itself.
The text you are trying to interpret may be as little as a single word, clause,
or sentence, and each of those things exists within a larger statutory context.
You may have to make arguments about these issues using the vocabulary of
the English teacher or linguist, and you may find the appendices in Chapter
42, Chapter 43, and Chapter 44 useful for teaching you this vocabulary.

This chapter describes general tactics for interpreting language in these
texts, but with a focus on enacted law or statutory texts.! It makes note of
places where contract interpretation might be similar or different.>? When
you are interpreting the language in court opinions, you will generally
conform to the principles here, but there are other considerations to apply
there.?

Before we get started, note that this chapter makes reference to certain
‘canons of construction,” which are really just court-endorsed rules of thumb
for interpreting language. Oftentimes, a canon will have a Latin name.*

8.1 Grammar & punctuation

Something as little as punctuation and the words ‘in a’ can cause confusion.
Consider language from the Texas Medical Liability Act, which provided a
higher standard of proof for medical negligence

[iln a suit. .. arising out of the provision of emergency medical
care in a hospital emergency department or obstetrical unit
or in a surgical suite immediately following the evaluation or
treatment of a patient in a hospital emergency department.

The question is how much of the whole clause the final phrase applies to.
Should we read it this way?

[1] in a hospital
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1: See Section 17.2 for a discussion of these
types of text as authorities, Chapter 22
and Chapter 45 for how to read them,
and Section 8.6 for guidance on applying
them.

2: See Section 17.4 for a discussion of con-
tracts as authorities, Chapter 24 about how
to read them, and Section 8.7 for guidance
on applying them.

3: See Section 14.4; Section 14.7; Section
17.2; Section 17.5; Chapter 20; Chapter 23.

4: For a discussion of law French and
Latin, see page 366.
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Figure 8.1: Interpreting statutes requires
a toolset of canons and an in-depth under-
standing of language, grammar, and punc-
tuation. Image: Oleksii Bychkov https:
//www.oleksiibychkov.com.

5: Find a fuller discussion of this case in
Brian N. Larson, Practical Reason in Peril:
From Cicero to Texas Health Presbyterian, in
Rhetorical Traditions & Contemporary Law
70 (Brian N. Larson & Elizabeth C. Britt
eds., 2025) (available open accessat https:
//perma.cc/9wW9U - BSAE).

[a] emergency department or

[b] obstetrical unit or

[2] in a surgical suite immediately following the evaluation or
treatment of a patient in a hospital emergency department.

Or should we read it this way?
[1]in a
[a] hospital emergency department or
[b] obstetrical unit or
[c] in a surgical suite

[2] immediately following the evaluation or treatment of a
patient in a hospital emergency department.

These two parses of the language should make it clear to you where the
problem is: We cannot be sure whether the “evaluation or treatment” clause
applies only to the third of the locations (a surgical suite) or to all three
locations (emergency department, obstetrical unit, and surgical suite).

The Texas Court of Appeals struggled to decide this question in D.A. v.
Texas Health Presbyterian Hospital of Denton, 514 S.W.3d 431 (Tex. App.—Fort
Worth 2017, pet. granted), and the Texas Supreme Court came down the
opposite way in Texas Health Presbyterian Hospital of Denton v. D.A., 569
S.W.3d 126 (Tex. 2018).°

You can probably imagine one or two ways that the legislators could
have resolved this problem from the start. For example, if the legislature
meant the first parse above, it could have adopted the statute with the
alpha-numeric markers like the parse I did above.

There are many other ways to prevent this type of uncertainty.

Of course, this is statutory language, but the same problems can arise in
contract language. What if a contract provides:


https://www.oleksiibychkov.com
https://www.oleksiibychkov.com
https://perma.cc/9W9U-B8AE
https://perma.cc/9W9U-B8AE

Buyer shall pay seller a bonus of $1,000 for each delivery of
bricks, lumber, and gravel that meets ISO standards.

Must the delivery itself meet ISO standards? Must all bricks, lumber, and
gravel meet those standards? Or is it only the gravel that must meet the
standards?

This section shows that the structure of the grammar and punctuation of a
sentence can change the meaning of the phrase. Sometimes though, you
can’t pin down the meanings of specific words.

8.2 Word meanings

The previous section provides examples where the meanings of particular
words were not at issue but rather how they connected to each other in the
grammar of a sentence. Consider this hypothetical statute from the State of
Confusion:

§ 1783. Taxes on imported fruits.

(a) The import of lemons, limes, oranges, and similar fruits,
shall be taxed at the rate of $200 per load.

(b) Exotic fruits shall be taxed at the rate of $500 per load.

To make any sense of this provision, you need to know the meaning of
several words, including “load” and “exotic fruits.” So, for example, how
much is a load? As Section 22.3 notes, with a statute, you would want to
start by checking the sections in the statute near this one to see if they
define these terms. If not, you might look for a definition elsewhere in the
statutes. But let’s assume that nowhere in Confusion’s statutes are there
definitions of these two terms.

An interpreter might then look to a dictionary for a definition, but it seems
unlikely that a dictionary will provide a definite weight or volume for
what counts as a load. Perhaps you could look to a guide or standards
document from the fruit shipping industry or look at the International
Standards Organization (ISO) standards for containers for shipping fruit, if
there are any, to see if they have a standard weight or volume for a load
of fruit. Finally, you might have to consult with the traders who actually
handle fruits on the import docks of Confusion to find what counts as a
load there.

The statute’s language may leave you not only with uncertainty at the word
level, but also uncertainty about word meaning at the clause level. What
does “or similar fruits” mean in the context of “lemons, limes, oranges”? It

might mean other citrus fruits, a category in which the listed fruits belong.

But why would the legislature not just say citrus fruits if that’s what it
meant? Could it not also mean other fruits from trees, such as apples, or
pears? If it includes them, would it include stone fruits, such as peaches
and nectarines?

8.2 Word meanings
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You might begin your analysis with one of the most common canons of
statutory construction, ejusdem generis. Literally meaning ‘of the same kind,’
this interpretive canon means that where, as here, there is a term or catch
all phrase that follows a list, the catch all phrase includes items that are
similar in nature. Accordingly, the focus is on what the phrase “and similar
fruits” really means. But you might also find yourself wondering how this
helps: After all, you already knew that your problem was deciding which
fruits were similar to lemons, limes, and oranges. Without a clear answer,
you will make an argument for a broader or narrower scope depending on
what your client needs.

In addition to the uncertainty that arises within clauses of the statute, you
might also find uncertainty in their interactions with each other.

8.3 Dueling clauses

Thinking back to the example in the previous section, how do subsections
(a) and (b) of section 1783 interact? Assume for the moment that you have
determined that an “exotic fruit” is one where the price per pound of the
fruit in its raw, uncut state is $60 or more. If an importer handles especially
fancy limes that sell at $65 per pound, would those limes be taxed at $200
per load because they are limes or at $500 per load because they are exotic
fruits?

One principle in the law is that the more specific provision generally
supersedes a more general provision. So, if the statute said ‘fruits are taxed
$200 per load” and later said ‘exotic fruits are taxed at $500 per load,” a
court would understand that the higher rate applies only to the narrower
subset of the broader class. But in our example, which is the more general
rule, the one that applies to citrus “and similar” fruits or the one that
applies to exotic fruits? According to the hypothetical facts that started this
section, these classes are at best overlapping subsets of fruits.

The legislators in the state of Confusion could solve both of these problems
by creating a list that is mutually exclusive and collectively exhaustive
(sometimes called ‘mEcE’):

§1783. Taxes on imported fruits.

(a) Except as provided in subsections (b) and (c), the import of
all fruits shall be taxed at the rate of $150 per load.

(b) Lemons, limes, oranges, and other citrus fruits shall be taxed
at the rate of $200 per load.

(c) Exotic fruits, other than those identified in subsection (b),
shall be taxed at the rate of $500 per load.

Of course, even this MECE approach depends on a common understanding
of “fruit,” “citrus,” etc.



8.4 Intrinsic context

We have looked at grammar, punctuation, the meanings of individual
words, and the meanings of words within clauses and across adjacent
clauses. But legal texts often provide broader contexts. As Section 22.3
notes, for example, you may find definitions relating to a chapter in the
statutes within the section where they are used, within a given chapter or
title, or even at the beginning of the whole code.

You can also look to other sections of the same body of statutes or of the same
contract to find what some expression means. We can call this “intrinsic
context,” the context outside the language or clause you are interpreting but
within the same code of statutes or contract. For example, if pumpkins in
Confusion are commonly classed with citrus fruits elsewhere in its statutes,
you might draw the conclusion that section 1783(a) was meant to cover
pumpkins, too.

Similarly, you might find that other parts of the Texas Medical Liability
Act routinely apply a higher standard to prove malpractice liability where
the doctor treating the patient in an emergency has no familiarity with the
patient and a lower standard where the doctor is familiar with the patient.
How might that affect your interpretation of provision from that act in the
section above?

Use of this approach is consistent with the canon of interpretation in pari
materia, which means that statutes with the same subject or purpose should
be read together so that all of the provisions have consistent effects.

8.5 Extrinsic context

Often, you will find that you have to look outside the text of a statute, at what
is sometimes called ‘extrinsic” evidence or what we might call ‘extrinsic
context.” This would include the texts of debates and other materials
leading to the adoption of a statute, usually called ‘legislative history,” or
to documents from the executive branch describing how it interprets and
applies that statute.

Other kinds of extrinsic context include arguments about what the conse-
quences of adopting a certain interpretation would be. If the consequences
to a particular party in this case would be unfair or unreasonably bur-
densome, then you can make an equitable argument in your client’s favor.
If adopting a certain interpretation would be harmful to large groups of
people, you can make a policy-based argument.®

8.6 Statutory interpretation

There are whole books written on statutory interpretation. Some have
a more descriptive bent, telling readers what kinds of interpretive tools

8.4 Intrinsic context

6: See Chapter 7
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7: I refer to the March 10, 2023, version.
It’s available free of charge from the CRS
at https://crsreports.congress.gov/
product/pdf/R/R45153/6. It is ‘brief” in
the sense that it is only sixty-five pages
long. Many texts on the subject are hun-
dreds of pages long.

8: See generally John E. Murray & Tim-
othy Murray, Corbin on Contracts, chap-
ter 24 (2023); John Mark Goodman, The
Basics of Contract Interpretation: A Primer
for Non-Lawyers in the Construction In-
dustry, Bradley (August 4, 2023), https:
//perma.cc/286F-QSDA.

Figure 8.2: Interpreting contracts requires
a skillset similar to that for interpreting
enacted law, but with some slight vari-
ations. Image: Oleksii Bychkov https:
//www.oleksiibychkov.com.

courts actually use. Others have an explicitly normative bent, saying what
they think courts should do.

If you want to see a fairly neutral overview of statutory interpretation at
the U.S. federal level, you may find the Congressional Research Service’s
Statutory Interpretation: Theories, Tools, and Trends very useful. It is a brief
treatment of the history, major theories, and typical tools of statutory
construction in the United States.”

8.7 Contract interpretation

In deciding the meaning of contractual language, the general rule is that
a written contract’s terms should speak for themselves, without resort to
oral testimony, unless the terms are ambiguous. This is known as the parol
evidence rule. However, where terms are ambiguous, parties and courts
need assistance in trying to determine a plausible meaning. Extrinsic
evidence (information outside of the contract) may be consulted, and it
may include the course of conduct or performance between the parties, as
well as circumstantial evidence surrounding the transactions that led to
the development of the contract.

Thus, much like the rules of statutory construction, there are contractual
canons that can be consulted and applied. In addition to the rules already
mentioned, the following eight rules are useful and are presented here in
no particular order of importance.®

1. Ascertaining and giving effect to the parties’ intent should be gleaned
from the words used.

2. Provisions’ plain meanings should control, with an emphasis being
given to the ordinary, usual, and popular meaning of words.

3. If a court can determine the intent of the parties from the words,
testimony concerning the beliefs and subjective intent of the parties
is not relevant.

4. A goal is to preserve as much of a contract as possible.

CONTRACT
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. A court will construe terms in a manner that will give meaning to
all of the clauses and provisions in a contract, and not render some
parts of the contract or its terms superfluous or meaningless.

. Specific provisions prevail over general ones when they are inconsis-
tent.

. When a contract includes lists of items, things not listed are typically
excluded.

. Reformation rather than nullification of a contract should be the goal,
thus a contract should be interpreted in such a way as to preserve
and give meaning to as many of the provisions as possible.

8.7 Contract interpretation
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Nonrational tactics

Susan Tanner

Legal analysis typically relies on rational arguments—systematic applica-
tion of rules to facts and careful reasoning from precedent. However, effec-
tive legal writing also requires mastery of nonrational tactics—persuasive
techniques that appeal to emotion, style, and human psychology. This
chapter explores three key categories of nonrational tactics: rhetorical ap-
proaches for connecting with your audience, stylistic devices that enhance
persuasive impact, and structural techniques like roadmapping that guide
readers through complex arguments.

9.1 Communicating professionally to establish
ethos

For attorneys, effective communication goes beyond presenting a well-
structured case—it involves engaging in professional communication that
inspires confidence and establishes credibility. As a law student, you
should understand that your ability to communicate professionally can
significantly impact the reception of your arguments. When arguments are
presented well, they are more likely to be perceived as true by the audience
and you are more likely to establish credibility as the speaker.

Professional communication serves as a powerful tool in legal argumenta-
tion. It not only conveys information effectively but also inspires confidence
in the reader. When you present your case in a clear, organized, and pro-
fessional manner, you create a positive bias in the mind of the audience.
They are more inclined to believe that what you have presented is true
simply because you have presented it well. As law students, recognizing
and harnessing the power of professional communication is crucial to
establishing a strong foundation for your legal advocacy.

One of the key elements of professional communication is the establishment
of ethos—an appeal to credibility and trustworthiness. Ethos is essential
in legal argumentation as it helps to gain the trust and confidence of your
audience. We think of ethos as being constructed either through extrinsic
means (things that the speaker brings with them—things like their standing
in the community and their education) and through methods intrinsic to
the communication itself. You can build your ethos through your language
choices, demeanor, and adherence to ethical standards.

For example, using clear and concise language demonstrates your expertise
and knowledge of the subject matter. Acknowledging and accounting for
all the case law that is pertinent to your case will help establish you not
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only as an expert in this legal area, but also as someone who acts ethically
and respects the rule of law. Intrinsically constructed ethos can interact
with the logos and pathos of your argument. One who writes a logically
sound argument is more likely to be considered credible. And we tend to
trust people more when they can empathize with the emotions we feel and
can bring to mind appropriate emotional reactions.

There are some specific ways you can ensure that you are communicating
professionally. Many of these suggestions are also explained in other
chapters, but here is a quick explanation of how these tactics can influence
whether your communication is seen as professional.

1. Language and diction.! As a legal professional, it is important to use
clear and precise language in your legal writing and oral advocacy.
Consider the audience you are addressing and strive to communicate
your ideas in a manner that is accessible to them. By avoiding unnec-
essary legal jargon, convoluted sentences, and excessive legalese, you
enhance the professional tone of your arguments and make them
more persuasive. For instance, instead of using complex legal terms,
opt for plain-language explanations that can be understood by a
wider audience, including non-legal professionals.

2. Tone and demeanor. Maintaining an appropriate tone and demeanor
is essential for projecting professionalism and establishing ethos.
Your tone should strike a balance between assertiveness and respect-
fulness. Avoid using overly emotional language or personal attacks,
as they can undermine your credibility. Instead, adopt a calm and
composed demeanor that demonstrates your ability to engage in rea-
soned and professional discourse. Whether in written submissions,
oral presentations, or negotiations, maintaining a professional tone
contributes to the overall persuasiveness of your arguments.

3. Ethical considerations. Upholding ethical standards is not only a
requirement for legal practitioners but is also crucial for establishing
and maintaining ethos. Honesty, integrity, and fairness should guide
your communication in legal argumentation. Adhering to these
principles enhances your credibility and trustworthiness, reinforcing
the persuasiveness of your arguments. Remember: The way you
communicate reflects not only on your own professional reputation
but also on the integrity of the legal profession as a whole.

4. Non-verbal communication. Beyond verbal communication, non-
verbal cues also contribute to professional communication and ethos
in legal settings. Body language, eye contact, and facial expressions
can convey confidence, credibility, and professionalism. For example,
maintaining good posture and appropriate eye contact during court-
room appearances or client interactions demonstrates confidence and
respect. Being mindful of your non-verbal communication enhances
your overall professional image and reinforces the ethos you project
as a legal advocate.

1: See generally Chapter 42.
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9.2 Persuasive rule statements

While it is essential to state rules accurately and rationally, crafting rule
statements that are both logically sound and persuasive can significantly
enhance the effectiveness of your arguments. This section provides a brief
overview of how to construct rule statements that are not only rationally
correct but also compelling in their persuasive impact.

Precision and clarity. When formulating a rule statement, precision and
clarity are paramount. A persuasive rule statement should accurately and
concisely articulate the legal principle or standard at issue. Avoid ambiguity
or vagueness by using precise language and terms of art that are commonly
understood within the legal context. By clearly defining the scope and
parameters of the rule, you enhance its rational correctness and make it
more persuasive to your audience. Here is an example of a rule statement
where the key value is precision:

Under the doctrine of vicarious liability, an employer can be held
responsible for the negligent acts of its employees committed
within the scope of their employment.

A less precise rule statement might be:

When it comes to the idea of one person being accountable for
someone else’s mistakes at work, a boss might sometimes have
to answer for the actions of their workers.

This reformulated rule statement lacks specificity regarding the legal
doctrine invoked (vicarious liability) and the types of actions for which
an employer can be held responsible (negligent acts within the scope of
employment). It thus serves as a less effective guide for legal analysis.
Notice, though, that the second rule statement might be easier for a lay
audience to read. So what is clear to one audience might not be clear to
another one.

Emphasizing legal authority. To bolster the persuasive impact of your
rule statement, support it with relevant legal authority. Citing statutes,
precedents, or established legal principles lends credibility to your rule
statement and demonstrates its foundation in established legal doctrine.
Be sure to accurately reference and contextualize the legal authority to
strengthen the rational correctness and persuasive weight of your argument.
For example:

Pursuant to Section 2 of the Contract Act, an offer is defined as
a proposal made by one party to another with the intention of
creating a legally binding agreement.

Balancing simplicity and complexity. While rule statements should be
clear and accessible, they may sometimes involve intricate legal concepts.
Striking a balance between simplicity and complexity is essential to maintain
rational correctness and persuasive impact. Consider your audience’s level
of legal knowledge and adjust the complexity of your rule statement
accordingly. Present complex legal principles in a manner that is easily
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understandable, using plain language explanations or illustrative examples.
Observe this approach:

The reasonable person standard, employed in negligence cases,
requires an individual to exercise the level of care that an
ordinary person would exercise under similar circumstances.

Tailoring to audience perspectives. To maximize the persuasive power of
your rule statement, consider the perspectives and values of your audience.
Frame the rule statement in a way that aligns with their beliefs or interests,
making it more relatable and compelling. Connect the rule to broader
societal or policy considerations, highlighting its practical implications. By
tailoring the rule statement to resonate with your audience, you increase its
persuasive impact while maintaining its rational correctness. For example:

To protect consumers from unfair trade practices, the Consumer
Protection Act prohibits deceptive advertising that misleads or
deceives consumers.

Anticipating counter-arguments. An effective rule statement should an-
ticipate potential counter-arguments and address them proactively. By
acknowledging alternative interpretations or conflicting legal authorities,
you strengthen your position and demonstrate a nuanced understanding
of the issue. Incorporate rebuttals or qualifications into your rule statement
to address potential challenges, enhancing its rational correctness and
persuasive force. Consider this example:

While freedom of speech is a fundamental right, the Supreme
Court has recognized that certain forms of speech, such as
obscenity or incitement to violence, are not protected under
the First Amendment.

9.3 Recognizing readers’ situations

In legal argumentation, recognizing and understanding the readers’ sit-
uations is crucial for effective communication. By rhetorically analyzing
the audience’s context, needs, and expectations, legal writers can tailor
their arguments to resonate with their readers. This section explores the
concept of recognizing readers’ situations, drawing on Bitzer’s theory of
the rhetorical situation, and highlights the importance of understanding
the audience in various legal writing contexts, including clients, the public,
judges, or other attorneys.

Bitzer & the rhetorical situation

Bitzer’s theory identifies three essential elements of any rhetorical situation
that legal writers must consider: First, the exigence—the legal problem
requiring resolution, such as a contract dispute needing interpretation
or a motion requiring a ruling. Second, the audience—whether judge,
client, or opposing counsel—whose beliefs and perspectives shape how
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2: Lloyd F. Bitzer, The Rhetorical Situation,
1 Phil. & Rhetoric 1(1968).

3: Id.

the argument should be framed. Third, the constraints—genre conventions,
procedural rules, precedent, and practical limitations that restrict what
arguments can be made and how they can be presented.?> Consider a
motion for preliminary injunction: The exigence is the urgent need for
court intervention, the audience is a judge who must be convinced that
immediate action is warranted, and the constraints include the strict legal
standard for injunctive relief, as well as page limits and filing deadlines. By
analyzing these elements, legal writers can effectively tailor their arguments
to address the readers’ needs and interests.

Bitzer argues that a rhetorical situation arises when there is an “imperfection
marked by urgency,” which requires a speaker or writer to respond and
attempt to change the current state of affairs.> Recognizing the exigence
helps legal writers determine the most persuasive strategies and arguments
to employ in their communication.

Importance of understanding audience in legal writing

When analyzing your audience for legal writing, you should consider all
the following groups:

Clients. Understanding clients’ situations is essential for effectively com-
municating legal advice or strategies. As a legal professional, it is crucial
for you to consider your clients’ legal knowledge, concerns, and goals
when presenting arguments. By acknowledging their perspectives and
tailoring the arguments to their specific needs, legal writers can build trust
and confidence in their clients. This involves explaining legal concepts
in accessible language, providing practical advice, and addressing the
emotional and financial impact of the legal issue on clients.

Public. When communicating with the public, legal writers must consider
the audience’s level of legal understanding and their perspectives on
the issue at hand. It is important to present arguments in a manner that
is accessible and relatable, avoiding excessive jargon or technicalities.
Additionally, highlighting the broader societal implications of the legal
issue and appealing to shared values or public interest concerns can help
engage and persuade the public.

Judges. Understanding the judicial context and the specific judge’s prefer-
ences and legal philosophy is crucial in presenting arguments effectively.
By analyzing prior decisions and rulings by the judge, legal writers can
anticipate the judge’s inclinations and tailor their arguments accordingly.
It is important to present legal reasoning that aligns with the judge’s
jurisprudential approach and to use persuasive authority that resonates
with their judicial philosophy. This understanding allows legal writers to
effectively advocate their position within the framework set by the judge.

Other attorneys. In legal writing aimed at other attorneys, understanding
the professional context and expectations is vital. Legal writers must tailor
their arguments to align with the specific legal standards and norms of the
relevant practice area. Engaging in nuanced legal analysis, citing relevant
precedent, and referencing authoritative sources that are valued within



the legal community are effective strategies to persuade other attorneys.
By demonstrating a thorough understanding of the subject matter and
the professional standards, legal writers can enhance their credibility and
persuasiveness.

Tailoring arguments to readers’ situations

By recognizing readers’ situations, legal writers can adapt their arguments
to address the readers’ specific concerns and expectations. This involves
utilizing persuasive strategies and rhetorical techniques that resonate with
the audience, such as employing logical reasoning, emotional appeals, or
ethical considerations. Legal writers can structure their arguments in a
manner that is coherent and easily navigable, considering the readers’ level
of legal knowledge and attention span. By tailoring the arguments to the
readers’ situations, legal writers can effectively engage their audience and
increase the persuasiveness and impact of their arguments.

Recognizing and understanding readers’ situations is integral to effective
legal writing and argumentation. By rhetorically analyzing the audience’s
context, needs, and expectations, legal writers can tailor their arguments
to resonate with the readers, whether they are clients, the public, judges,
or other attorneys. Drawing on Bitzer’s theory of the rhetorical situation,
legal professionals can adapt their communication strategies to address
the exigences, engage the audience, and navigate the constraints that
shape the legal discourse. By understanding the readers’ situations, legal
writers enhance the persuasiveness and impact of their arguments, fostering
effective communication and achieving their advocacy goals.

9.4 Stylistic tactics

Stylistic appeals play a crucial role in legal argumentation, enhancing the
persuasiveness and impact of written and oral advocacy. By employing
various rhetorical devices, legal writers can engage the audience and make
their arguments more compelling. This section explores the use of specific
stylistic appeals, including alliteration, cadence, varying sentence length,
parallelism, simile, metaphor, and personification.

Alliteration. Alliteration involves the repetition of consonant sounds at
the beginning of words in close proximity. It can create a memorable and
rhythmic effect, capturing the reader’s attention and emphasizing key
points. For example, consider the following sentence:

The relentless pursuit of justice resonates with the righteous
and reverberates through the rule of law.

The repetition of the ‘r” sound in ‘relentless pursuit,” ‘resonates,” ‘righ-
teous,” and ‘reverberates’ not only adds musicality to the sentence but also
emphasizes the idea of steadfast commitment to justice.
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Cadence. Cadence refers to the rhythm or flow of language in writing or
speech. It involves the deliberate use of stressed and unstressed syllables,
punctuation, and sentence structure to create a pleasing and persuasive
effect. By paying attention to the cadence of your sentences, you can add
emphasis, create a sense of urgency, or evoke a particular tone. Varying
the length and structure of sentences can contribute to the cadence and
overall effectiveness of your writing. For example, consider the following
sentence:

In the pursuit of justice, we must persist, prevail, and protect
the rights of all.

The repetition of the “p” sound and the parallel structure of the verbs create
a rhythmic cadence that emphasizes the actions and the importance of
upholding justice.

Varying sentence length. Varying sentence length adds a dynamic quality
to your writing and helps maintain reader engagement. Short, concise
sentences can convey important points or emphasize key ideas, while
longer sentences can provide detailed explanations or present complex
arguments. By using a combination of short and long sentences, you can
create a natural flow and prevent monotony in your writing. For example,
consider the following passage:

The defendant’s actions were willful, intentional, and calculated.
They knew the consequences, yet proceeded with complete
disregard for the law, causing irreparable harm to innocent
individuals. Such callous behavior cannot go unpunished.

The varying sentence lengths in this passage create a sense of momentum,
with shorter sentences conveying the key points and longer sentences
providing further elaboration and emphasis.

Parallelism. Parallelism involves using parallel grammatical structures
or patterns to create balance and rhythm in writing. By repeating similar
sentence structures, phrases, or clauses, you can emphasize key points and
create a sense of coherence. For example:

The defendant not only violated the law but also betrayed the
trust of their colleagues and undermined the integrity of the
system.

In this sentence, the parallel structure not only ... but also” highlights
the defendant’s multiple transgressions and emphasizes their egregious
conduct.

Simile. A simile is a figure of speech that compares two different things
using ‘like” or ‘as.” It helps to create vivid imagery and make complex
concepts more relatable to the audience. For instance:

The plaintiff’'s argument is as flimsy as a house of cards, relying
on unsubstantiated claims and weak evidence.



This simile vividly illustrates the fragility and lack of substance in the
plaintiff’s argument, making it more understandable and memorable to
the reader.

Metaphor. Metaphor is a rhetorical device that establishes a comparison
between two seemingly unrelated things. It enhances understanding by
drawing connections and evoking emotions. In legal writing, metaphors
can be employed to simplify complex legal concepts or illustrate abstract
ideas.

The new legislation is a shield, protecting the rights of vulnera-
ble individuals in our society.

This metaphor portrays the legislation as a protective barrier, invoking
a sense of security and emphasizing its importance in safeguarding the
rights of those in need.

Personification. Personification attributes human characteristics or qualities
to non-human entities, such as objects or concepts. By anthropomorphiz-
ing these entities, personification makes arguments more relatable and
memorable.

Justice, blindfolded but with a steady hand, guides the scales
towards a fair and equitable outcome.

This personification of justice imbues it with human-like qualities, por-
traying it as impartial and steadfast, creating a vivid image in the reader’s
mind and reinforcing the pursuit of a just outcome.

Metonymy. Metonymy is a rhetorical device that involves using a word
or phrase to represent something closely associated with it, such as using
‘the crown’ to refer to a monarchy or the state or ‘the bench’ to refer to a
judge. In legal writing, metonymy can be employed to create concise and
evocative descriptions, enhancing the clarity and impact of arguments. By
substituting a related term or symbol, legal writers can convey complex
ideas with brevity and capture the attention of the audience.

The pen is mightier than the sword.

In this well-known metonymy, ‘pen’ represents the power of writing
and persuasion, while ‘sword’ symbolizes physical force. By using this
metonymy, legal writers can emphasize the effectiveness of persuasive
arguments over coercive measures.

Hypotheticals. Hypotheticals involve presenting hypothetical scenarios
or examples to illustrate a legal principle or argument. By creating fic-
tional situations that mirror real-life circumstances, legal writers can make
their arguments more relatable and tangible to the audience. Hypotheti-
cals can help clarify complex concepts, highlight potential consequences,
and demonstrate the application of legal principles in practical contexts.
Consider this example:

9.4 Stylistic tactics
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5: Chaim Perelman & Lucie Olbrechts-
Tyteca, The New Rhetoric: A Treatise on Ar-
gumentation 116-17 (John Wilkinson & Pur-
cell Weaver trans., 1969).

Imagine a scenario where a company knowingly conceals safety
hazards from consumers, putting countless lives at risk. It is
the duty of the court to hold such companies accountable and
ensure the safety of the public.

Repetition. Repetition involves the deliberate use of words, phrases, or
ideas for emphasis and reinforcement. By repeating key points or themes,
legal writers can enhance their arguments” memorability and persuasive
impact. Repetition can create a rhythmic effect, draw attention to essential
concepts, and reinforce the central message. For example:

We must not rest, we must not falter, and we must not waver
in our pursuit of justice. We must stand united and resolute in
upholding the principles of fairness and equality.

Euphemism. Euphemism involves substituting a mild or indirect expression
for a harsh or unpleasant one. In legal writing, euphemism can be used to
soften sensitive or contentious language and maintain a professional tone.
By choosing words carefully, legal writers can navigate delicate topics and
maintain the audience’s receptiveness to the arguments presented.

The individual in question has passed away.
vs.

The individual has died.

For some, the euphemism helps convey the information respectfully and
mitigates the directness of the statement.

Presence. ‘Presence’ refers to the ability of language to create a sense of
immediacy, engagement, and impact in communication.” In legal writing,
establishing presence involves using vivid and descriptive language that
captures the reader’s attention, makes arguments more compelling, and
enhances the persuasive power of the discourse. By employing rhetorical
devices and evoking sensory details, legal writers can create a strong
presence that draws the audience into the narrative and enhances their
understanding and empathy.

Presence may be achieved through the skillful use of language that creates
a vivid and tangible experience for the audience. In legal writing, this can
be accomplished through carefully chosen words, powerful imagery, and
sensory descriptions. By appealing to the reader’s senses and emotions,
legal writers can make their arguments more engaging and memorable.

In the sweltering heat of the courtroom, the plaintiff’s testimony
pierced the air like a thunderbolt, leaving no room for doubt.
The raw emotion in their voice echoed through the hushed
silence, painting a vivid picture of the pain and suffering they
endured.

In this example, the use of sensory details and vivid language creates a
strong presence that immerses the reader in the courtroom scene. The
description of the heat, the use of metaphor (‘thunderbolt’), and the
emphasis on raw emotion all contribute to a persuasive presence that



captures the reader’s attention and enhances the impact of the plaintiff’s
testimony.

Identification. Identification is the process of establishing a connection
between the speaker or writer and the audience by appealing to shared
values, beliefs, or experiences. In legal writing, identification plays a
crucial role in building rapport, trust, and persuasiveness. By finding
common ground and emphasizing shared interests, legal writers can
create a persuasive bond with the audience, increasing the likelihood of
acceptance and alignment with the arguments presented.

Rhetorician Kenneth Burke suggests that identification occurs through the
use of language that reflects the audience’s values and experiences, allowing
them to see themselves in the arguments presented.® In legal writing, this
can be achieved by highlighting shared principles, emphasizing common
goals, and using inclusive language. See this example:

As members of a society built on the foundations of justice and
fairness, we all have a stake in ensuring that the rights of the
accused are protected. By upholding the defendant’s right to a
fair trial, we safeguard the very principles that define us as a
just and democratic society.

This text illustrates how identification can be established in legal writing by
appealing to shared values and principles. The use of inclusive language
(‘we all,” ‘members of a society”) and emphasizing the collective interest in
upholding fundamental rights helps create a persuasive bond between the
writer and the audience. By framing the argument in terms of shared goals
and ideals, the writer establishes a sense of identification that encourages
the audience to align with the presented position.

Hypotaxis and parataxis. Hypotaxis and parataxis are rhetorical devices
that govern the arrangement of clauses and sentences in legal writing. Hy-
potaxis refers to the use of subordination and complex sentence structures,
where one clause depends on another for its full meaning. Parataxis, on the
other hand, involves the use of coordination and simple sentence structures,
where clauses are placed alongside one another without hierarchical rela-
tionships. Both devices have their place in legal writing, and their careful
application can enhance the clarity and impact of arguments. Consider
first the use of hypotaxis:

Although the defendant claims innocence, it is incumbent upon
the prosecution to demonstrate beyond a reasonable doubt that
the defendant committed the alleged offense.

This example, with the dependent clause (‘Although the defendant claims
innocence’) followed by the independent clause, creates a nuanced and
complex sentence structure that allows for a comprehensive examination
of the defendant’s claim and the prosecution’s burden of proof. Consider
this example:

The evidence is clear: the defendant was present at the scene,
the weapon was found in their possession, and eyewitnesses
positively identified them.
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Here the use of parataxis, with the coordination of three independent
clauses, creates a succinct and impactful sentence structure that presents
multiple pieces of evidence in a straightforward manner.

Intensifiers and qualifiers. Intensifiers and qualifiers are rhetorical devices
used to strengthen or soften the impact of language in legal writing.
Intensifiers amplify the force or significance of a statement, while qualifiers
moderate or limit the strength of a statement. The strategic use of these
devices can help legal writers express conviction or caution, depending on
the context and purpose of the argument. Consider this example:

The evidence overwhelmingly demonstrates the defendant’s
guilt, leaving no room for doubt.

Here the intensifier ‘overwhelmingly” emphasizes the strength and conclu-
siveness of the evidence, making a bold and forceful assertion.

Consider this example of a qualifier:

The defendant’s actions may potentially be seen as a breach
of contract, depending on the interpretation of the contractual
provisions.

Here, the qualifier ‘may potentially’ softens the statement, acknowledging
the possibility of differing interpretations and presenting a more cautious
assessment.

Antithesis. Antithesis involves the juxtaposition of contrasting ideas or
words to create a vivid and memorable contrast. By presenting opposing
concepts in close proximity, legal writers can highlight the differences
between arguments and emphasize their own position. Antithesis helps
to create a sense of tension and draws attention to key distinctions. For
example:

The defense argues for individual liberty, but we must not
forget that with freedom comes responsibility.

Here, the antithesis between ‘individual liberty” and ‘responsibility” un-
derscores the inherent balance and interconnectedness between these two
concepts, adding depth and persuasive impact to the argument.

Effective use and limitations of stylistic devices. While stylistic tactics can
enhance persuasion, they must be deployed judiciously. Overuse of devices
like alliteration can appear forced or artificial. Consider this ineffective
example:

Plaintiff’s persistent, pernicious, purposeful, and preventable
practices produced permanent problems.

Such excessive alliteration distracts from, rather than enhances, the argu-
ment. Similarly, strained metaphors or elaborate similes may cause readers
to question the writer’s judgment and undermine credibility.
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Roadmapping involves providing a clear and structured overview of the
argument to guide the reader throughout the document.” It serves as a
navigational tool, allowing the audience to anticipate the organization of
ideas and understand the logical progression of the argument. By effectively
employing roadmapping techniques, legal writers can enhance the reader’s
comprehension, facilitate easy navigation, and reinforce the persuasive
impact of their arguments.

Legal readers might be short on time due to the demanding nature of
their work. Judges, for instance, are responsible for reviewing multiple
cases, conducting hearings, and rendering decisions within strict timelines.
Attorneys, too, face the pressure of managing multiple cases, conducting
legal research, and preparing persuasive arguments, all while adhering to
court-imposed deadlines. These time constraints make it necessary for legal
writers to provide clear roadmaps that allow readers to quickly locate and
comprehend the main arguments, supporting evidence, and conclusions.

Moreover, roadmapping is important for accommodating non-linear read-
ing. Legal readers often engage in non-linear reading practices, where
they may skim or selectively focus on specific sections of a document
based on their immediate information needs or the time available, rather
than reading the entire document from start to finish. Non-linear reading
allows them to extract relevant information efficiently and make informed
decisions even when time is limited. By employing effective roadmapping
techniques, legal writers can assist readers in navigating the document
non-linearly, finding relevant sections, and comprehending the overall
argument, even if they do not read every word sequentially.

By providing a clear roadmap, legal writers cater to the needs of time-
constrained and non-linear readers. They ensure that essential information
is easily accessible, key points are emphasized, and the overall argument is
coherent. Effective roadmapping enhances the efficiency and effectiveness
of legal communication, allowing busy legal professionals to quickly grasp
the essence of the argument and make informed decisions within their
constrained timeframes.

Umbrella or roadmap paragraphs. At the beginning of a legal document
or section (e.g., the beginning of the discussion section in a memorandum),
provide a concise introduction that outlines the purpose and main objectives
of the argument. This sets the stage for the reader and establishes the context
for the subsequent discussion. Clearly articulate the issue at hand, state
your position, and highlight the main points that will be addressed.®

Section headings and subheadings.” Section headings and subheadings
are essential signposts that divide the document into coherent parts. They
serve as roadmaps within the larger argument, indicating the specific
topics or subtopics that will be covered. Clear and descriptive headings
help the reader navigate through the document and grasp the structure of
the argument at a glance.
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8: Section 14.11 discusses these concepts
further.
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10: Note that this style of headings is de-
scribed in Section 11.3. Your supervisor
may wish you to write differently, and you
may write documents with different styles
of heading. The most important goal is for
each of your own documents to be inter-
nally consistent in its use of headings.

Well-crafted headings and subheadings serve as essential navigational aids,
dividing your document into coherent sections and guiding readers through
your argument’s logical progression. Legal writers generally employ two
types of headings: descriptive topic headings and argumentative point
headings. Topic headings simply identify the subject matter of each section
using a few key words. For example:

» Mens Rea
» Standard of Review
» Legislative History

Point headings, in contrast, make substantive claims about the legal is-
sues addressed in each section. They function as mini-conclusions. For
example:

» The plain language of section 230 bars plaintiff’s claims.

» Because defendant had no duty of care, the negligence claim must
fail.

» The Court should grant summary judgment because no material
facts are in dispute.’

Transitional phrases and signaling. Within the body of the document,
transitional phrases and signaling words or phrases help connect ideas and
indicate the logical flow of the argument. They provide smooth transitions
between different sections or subtopics, ensuring that the reader can follow
the development of the argument without confusion.

Within legal documents, transitional phrases and signaling words serve as
verbal traffic signals, guiding readers through your analysis and indicating
logical relationships between ideas. These linguistic tools help readers
understand how each new point relates to what came before and what
follows. There are several types of transitions:

» To show addition or similarity:

¢ ‘Furthermore, the defendant’s conduct....
¢ ‘Similarly, in Smith v. Jones....
‘Additionally, the statute requires....

* ‘Moreover, subsequent cases have held ...

» To indicate contrast or counter-argument:

* ‘However, this argument overlooks.. ..’

¢ ‘In contrast, the plaintiff’s position....

¢ ‘Despite this precedent....

‘Nevertheless, the court should consider. ...

» To demonstrate cause and effect:

¢ ‘As a result of this ruling....

* ‘Consequently, the statute’s application....

¢ ‘Therefore, summary judgment is appropriate... ..’
* ‘Because of these factors.. ..’

» To sequence or organize ideas:

¢ ‘First, the court must consider. ...
* ‘Second, even if jurisdiction exists .. ..
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e ‘Finally, public policy supports....
¢ “Turning to the merits....

Consider this example showing transitions in action:

The Supreme Court has consistently held that personal juris-
diction requires minimum contacts with the forum state. For
example, in International Shoe, the Court emphasized the need
for systematic and continuous contacts. Moreover, subsequent
cases have refined this standard, requiring purposeful avail-
ment of the forum’s benefits. However, in the present case,
defendant’s single online transaction does not rise to this level.
Furthermore, modern courts have been reluctant to find juris-
diction based on isolated internet sales. Therefore, this Court
should dismiss for lack of personal jurisdiction.

Effective transitions not only connect ideas but also signal their logical
relationships, helping readers anticipate and understand each new point
in your argument. When drafting, consider whether each paragraph’s
connection to surrounding text would be clearer with an explicit transitional
phrase.

Summary and recapitulation. In longer legal documents or complex argu-
ments, it can be helpful to include periodic summaries or recapitulations
to reinforce key points and remind the reader of the main argument. These
summaries serve as checkpoints, allowing the audience to assess their
understanding and reinforcing the persuasive impact of the argument.

9.6 Integrating rational & nonrational approaches

While this chapter has presented various nonrational tactics separately,
effective legal writing requires thoughtfully combining rational analysis
with rhetorical and stylistic techniques. A well-crafted argument might
use clear roadmapping to present its logical structure, careful attention
to audience to frame its key points persuasively, and selective stylistic de-
vices to emphasize crucial arguments—all while maintaining professional
credibility through sound legal reasoning.
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Narrative reasoning

Krista Bordatto

Narrative reasoning, also referred to as ‘applied legal storytelling,” is a
fundamental aspect of the art of lawyering. Narrative reasoning uses story-
telling techniques to weave facts and law into a coherent and persuasive
narrative, guiding the audience to understand and interpret the circum-
stances of a case in a specific manner. This technique helps to humanize
the case, making it more relatable and engaging for the reader.

This chapter delves into the ethical considerations of narrative reasoning and
provides guidance on developing narratives using storytelling, cognitive
scripts, counter-stories, and emotional appeal techniques to craft more
persuasive and impactful arguments.

10.1 Myths & ethical considerations

Legal writers must always uphold professional integrity, especially when
employing narrative reasoning. Before delving into how to craft an ethical
narrative, it’s crucial to dispel common myths about narrative reasoning;:

» Narrative reasoning is not just telling a story. Rather, storytelling
techniques, explained in Section 10.2, are used to weave facts and
law into a narrative that supports legal arguments and persuades the
reader.

» Narrative reasoning is not just for trial lawyers. Legal writers use
narrative reasoning in various contexts, including motions, briefs,
and negotiations, to make arguments more compelling and relatable.

» Narrative reasoning does not mean sacrificing objectivity. A well-
crafted narrative can present facts objectively while still being per-
suasive by balancing storytelling techniques with factual accuracy
and legal analysis.

» Narrative reasoning is not necessarily manipulative. Ethical narra-
tive reasoning, expanded on below, is not a manipulation tool used to
distort facts or present information in a misleading way to influence
the audience’s perception.

Ethical narrative reasoning must prioritize accuracy, truthfulness, and
respect for all parties involved, while maintaining objectivity and avoiding
bias. To maintain integrity and professionalism, legal writers must adhere
to the following ethical considerations:

» Accuracy and truthfulness. Legal writers must ensure that their
narratives are based on accurate and truthful facts, maintaining
objectivity and avoiding bias. Misrepresenting or exaggerating facts
can undermine credibility and violate ethical standards.!



» Confidentiality. Respect the confidentiality of sensitive information.
Avoid disclosing confidential details that could harm the parties
involved or violate legal obligations.?

» Respect for opposing parties. Legal writers must respect opposing
parties and their perspectives by avoiding inflammatory or derogatory
language. This respect is crucial for maintaining professionalism and
ethical standards in legal writing. By presenting arguments in a
respectful and objective manner, legal writers can ensure that their
narratives are persuasive without resorting to personal attacks or
biased language. This approach not only upholds the integrity of the
legal profession but also fosters a more constructive and fair legal
process.

By understanding and dispelling the myths and adhering to ethical con-
siderations, legal writers can effectively use narrative reasoning to craft
persuasive and impactful arguments while maintaining professional in-
tegrity.

10.2 Developing the story

Storytelling is a tool used in narrative reasoning that helps legal writers
present their arguments in a compelling, relatable, and persuasive manner.
Storytelling emphasizes creating an engaging and relatable narrative,
and narrative reasoning uses that narrative to support a legal argument.
Storytelling is the method the legal writer uses to craft a compelling
narrative in a way that resonates with the reader. The primary goal of
storytelling is to make the case more relatable and memorable to the
reader by humanizing the parties involved and creating an emotional
connection. The writer uses character development, plot structure, conflict,
and resolution to create a vivid and engaging story. The writer then
integrates legal principles with the story to form a narrative that supports
the client’s position.

The way the legal writer develops the narrative using storytelling techniques
is highly dependent upon the type of case and the facts of the case. To use
storytelling to draft a narrative that is compelling, coherent and persuasive,
the legal writer should follow these steps:

1. Identify key facts and legal issues. Begin by thoroughly considering all
the facts of the case (see Chapter 13 for an in-depth discussion of
facts). Then determine which facts are most crucial to the argument.
Once these outcome-determinative facts are identified, the next step
is to pinpoint the legal issues that are central to the argument. This
process ensures that the narrative is built on a solid foundation of
relevant facts and legal principles.

2. Create a timeline. The order in which the narrative unfolds can be
chronological, perspectival, topical, or any combination of these
approaches. Chronological means presenting the facts in the order
they occurred, which helps the reader understand the progression of
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3: For more on addressing adverse facts
in argument, see Section 13.5. For more
in-depth discussion of counter-arguments
see Section 14.9.

events. Perspectival is the presentation of facts from different view-
points, which provides a more comprehensive understanding of the
case by highlighting different perspectives. Topical is the organization
of the narrative around specific topics or themes, which emphasizes
specific aspects of the case and makes complex information more
digestible. Finally, combination is the mix of chronological, perspecti-
val, and topical to create a more engaging narrative that conveys the
key points of the case to the reader.

. Develop the characters. Introduce the parties involved in the case and

provide background information to humanize them and make the
story more relatable to the reader. Give a brief overview of each
party, including their roles, backgrounds, and motivations. Finally,
highlight relevant personal details or experiences that can help the
reader connect with their character on a deeper level. This context
creates a more engaging and empathetic narrative.

. Highlight the conflict and use descriptive language. Emphasize the central

conflict or issue in the case by using vivid and descriptive language.
Clearly articulate the main point of contention, painting a detailed
picture of the events and circumstances that led to the conflict. De-
scribe the emotions, motivations, and actions of the parties involved,
bringing the narrative to life.

. Incorporate legal principles. Integrate relevant legal principles and

precedents into the narrative to demonstrate how the facts align
with established legal standards. This involves identifying key legal
doctrines and case law that support the argument and seamlessly
incorporating them into the story.

. Address counter-arguments.> Anticipate and address potential counter-

arguments to enhance your narrative. This involves identifying possi-
ble objections to the narrative and providing well-reasoned responses.
Addressing counter-arguments not only strengthens the writer’s po-
sition but also shows that the writer has thoroughly considered all
aspects of the case.

. Conclude with resolution. Provide the reader with a clear resolution

to the conflict by summarizing how the central issue of the case
is resolved. Explain how the resolution addresses key points of
contention and the implications for the parties involved. The resolu-
tion demonstrates to the reader that the narrative is complete and
persuasive.

. Review and revise. Review the narrative to ensure it is coherent,

persuasive, and free of ethical issues. Revise to improve clarity and
impact.

. Evaluate for effectiveness. There are three key concepts that should be

used to evaluate the overall effectiveness of a narrative—narrative
fidelity, narrative coherence, and narrative correspondence. A well-
written narrative should have a high narrative fidelity, which means
that the narrative feels authentic and credible to the reader. Narrative
coherence refers to the logical structure of a narrative, with a clear
beginning, middle, and end. The facts and legal arguments should be
presented in a way that makes sense and is easy for the reader to un-
derstand. Finally, narrative correspondence refers to the alignment of
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the narrative with external reality. Successful narratives demonstrate
a high correspondence, which is an accurate representation of the

facts and evidence of the case.

10.3 Example of narrative reasoning using
storytelling

Now that you understand the steps, consider how this fact pattern is

transformed into a narrative.

Facts

Sarah, a single mother of two, had been working at XYZ
Corporation for five years. She was known for her dedication
and hard work, often staying late to ensure her projects were
completed on time. Despite her efforts, Sarah was passed over
for a promotion in favor of a less experienced male colleague.
Feeling that she had been discriminated against, Sarah filed
a complaint with the company’s HR department. However,
her complaint was dismissed without a thorough investigation.
Sarah then decided to take legal action against XYZ Corporation

for gender discrimination.

Narrative

Sarah’s case is a classic example of gender discrimination in the
workplace. Despite her exemplary performance and dedication,
she was unfairly overlooked for a promotion. This decision
not only affected her career growth but also had a significant
impact on her personal life. As a single mother, Sarah relied on
her job to provide for her children. The promotion would have
meant a better salary and more stability for her family. Instead,

she was left feeling undervalued and demoralized.

The company’s failure to investigate her complaint further
exacerbated the situation. By dismissing her concerns with-
out a proper review, XYZ Corporation demonstrated a lack of
commitment to addressing gender discrimination. This negli-
gence not only violated Sarah’s rights but also set a dangerous
precedent for other employees who might face similar issues.

In conclusion, Sarah’s experience highlights the importance of
fair treatment and equal opportunities in the workplace. Her
case serves as a reminder that companies must take discrimi-
nation complaints seriously and ensure that all employees are

treated with respect and dignity.
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10.4 Cognitive scripts & counter-story

Incorporating cognitive scripts and counter-stories into narrative reason-
ing can enhance the clarity, coherence, and persuasiveness of your legal
arguments.

Cognitive scripts

Cognitive scripts are mental frameworks or blueprints that people use to
understand and interpret events and behaviors. These scripts are based
on past experiences and cultural norms, and they help individuals predict
and make sense of new situations. Cognitive scripts are used to organize
information, guide behavior, and make sense of new situations by providing
a structured way to process and interpret information.

Cognitive scripts can also be deep-seated or deeply ingrained in an individ-
ual’s mind. Deep-seated cognitive scripts are often formed through repeated
experiences, cultural norms, or societal influences. These scripts operate
automatically, often without conscious awareness, guiding thoughts and
actions based on past experiences. Because these scripts are so deeply
embedded, they can be difficult to change or challenge. In the context of
Sarah’s case, a deep-seated cognitive script might be the societal belief
that men are more suited for leadership roles than women. This script can
influence how individuals perceive Sarah’s situation and the promotion
decision, potentially leading to biased interpretations and actions.

In the context of narrative reasoning, cognitive scripts can be used to
create a coherent and logical narrative by outlining the key elements of
the story, such as the parties involved, the conflict, the actions taken, and
the resolution. This structured approach helps ensure that the narrative is
clear, engaging, and persuasive. Legal writers can use cognitive scripts to
frame their client’s story in a way that aligns with the intended audience’s,
such as a judge’s or jury’s, existing beliefs and expectations. By doing so,
the writer can make their arguments more relatable and persuasive.

Here’s an example of a cognitive script in narrative reasoning, using the
fact pattern involving Sarah:

Introduction. Sarah, a single mother of two, has been working at
XYZ Corporation for five years. She is known for her dedication
and hard work, often staying late to ensure her projects are
completed on time.

Conflict. Despite her efforts, Sarah is passed over for a promotion
in favor of a less experienced male colleague. Sarah feels that
she has been discriminated against based on her gender.

Initial action. Sarah files a complaint with the company’s HR
department, alleging gender discrimination. Her complaint is
dismissed without a thorough investigation.
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Escalation. Frustrated by the lack of response from HR, Sarah
decides to take legal action against XYZ Corporation for gender
discrimination.

Resolution. The narrative will continue with the legal proceed-
ings and the outcome of Sarah’s case, highlighting the key
arguments and evidence presented by both sides.

By following this cognitive script, the writer creates a structured and
coherent narrative that effectively presents Sarah’s case and the issues she
faced.

Counter-story

A counter-story is an alternative narrative that presents a different perspec-
tive or viewpoint on a particular issue or event. It is used to challenge the
dominant or prevailing narrative by offering a contrasting account that
highlights different facts, interpretations, or experiences.

In legal writing, writers use counter-stories to challenge the opposing
party’s narrative and present their client’s version of events. By crafting
a compelling counter-story, writers can undermine the credibility of the
dominant narrative and persuade the reader, usually the judge or jury, to
see the case from their client’s perspective.

Here’s a comparison between the dominant narrative and a counter-story
using the fact pattern involving Sarah:

Dominant narrative

Introduction. Sarah, a single mother of two, has been working at
XYZ Corporation for five years. She is known for her dedication
and hard work.

Conflict. Sarah is passed over for a promotion in favor of a less
experienced male colleague, leading her to feel discriminated
against.

Figure 10.1: “The terrifying tale of
Goldilocks the Trespasser!” Counter-
story seeks to overcome the dom-
inant or prevailing narratives and
schemas. Image: Oleksii Bychkov https:
//www.oleksiibychkov.com.
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Initial action. Sarah files a complaint with HR, which is dismissed
without a thorough investigation.

Escalation. Sarah decides to take legal action against XYZ Cor-
poration for gender discrimination.

Resolution. The narrative will continue with the legal proceed-
ings and the outcome of Sarah’s case.

Counter-story

Introduction. XYZ Corporation, a reputable company, has a
fair and transparent promotion process. John Smith, the male
colleague, has demonstrated exceptional performance and
leadership skills.

Conflict. Sarah feels she was discriminated against, while XYZ
Corporation asserts the promotion was based on merit.

Initial action. Sarah’s complaint is reviewed by HR and dismissed
due to lack of evidence.

Escalation. Sarah takes legal action, and XYZ Corporation pre-
pares to defend its decision.

Resolution. The legal proceedings will determine whether the
promotion process was influenced by gender bias.

Here counter-story was used to create a structured and coherent narrative
that presents XYZ Corporation’s perspective and the issues the company
faced. Therefore, by incorporating counter-stories into narrative reasoning,
writers can create more comprehensive and persuasive arguments that
address multiple perspectives and challenge cognitive scripts, including
any deep-seated scripts.

10.5 Emotional appeals

An emotional appeal is a persuasive technique that seeks to evoke an
emotional response from the reader to influence their attitudes, beliefs, or
actions. Emotional appeals use emotions such as anger, fear, empathy, or
joy to connect with the reader on a deeper level and make the message
more convincing and memorable. There are several benefits of incorpo-
rating emotional appeals into narrative reasoning such as engagement,
memorability, persuasion, and connection.

Legal writers use emotional appeals by using language and storytelling
techniques to evoke emotions in the reader to make the argument more
persuasive. Some key strategies for incorporating emotional appeals in-
clude:

» Craft a convincing story. Use the elements of storytelling, such as
character development, conflict, and resolution to draw the reader in.

» Humanize the parties. Help the reader connect with the parties on a
personal level by highlighting their backgrounds, motivations, and
struggles.



» Use descriptive language. Create a strong emotional impact by
using descriptive language to paint a vivid picture of the events and
circumstances of the case.

» Highlight the dangers. Show what is at risk in the case and why it
matters by emphasizing the consequences of the case for the parties
involved.

» Appeal to values. Resonate with the reader’s sense of morality by
connecting the case to broader values and principles, such as fairness,
equity, and justice.

In Sarah’s case, using emotional appeals to highlight her struggles as
a single mother and her dedication to her job can evoke empathy and
support. Emphasizing the risks faced by Sarah and other female employees
at XYZ Corporation due to potential gender discrimination can appeal
to the reader’s sense of fairness and justice. However, it is important to
balance this with factual evidence and logical reasoning to ensure that the
argument remains ethical and persuasive.

In conclusion, emotional appeals can be a powerful tool for legal writers.
However, they must be used with caution. Emotional appeals can cloud
judgment and hinder the audience’s ability to make informed decisions. It
is crucial to balance emotional appeals with logical reasoning and evidence.
As discussed in Section 10.1, legal writers must always uphold professional
integrity. Therefore, emotion should never be used to manipulate or disre-
spect the audience, and writers should never misrepresent facts to unfairly
evoke an emotional response.

10.5 Emotional appeals
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Figure 11.1: Plan intermediate deliver-
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line is your only deadline. Instead, set in-
ternal deadlines for first draft, first fully re-
vised draft, and final proofreading of your
communication. Image: Oleksii Bychkov
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The analysis & writing process

Brian N. Larson

Remember those term papers you wrote in college courses where you could
wait to get started until the last week—maybe even the last day—before
they were due? That doesn’'t work in law school or as a lawyer. Performing
a legal analysis assignment requires that you know your audience and
what they expect from your work, plan a process most likely to satisfy
their expectations, perform necessary research, and outline your analysis.
After these steps, you draft the components of your analysis, choosing
appropriate authorities to cite and organizing your reasoning with the
creac model, explained more fully in Chapter 14 and Chapter 15.

For a complex assignment, this is usually an iterative process that requires
writing at every stage: You make notes about your audience’s needs, you
make notes about what you find in your research, and you write an outline
of the analysis.! When you turn to writing in the second iteration, you
reflect on your audience’s needs and adjust what you have written; you
may find you have to fill a gap in your research; you may discover that you
can simplify your analytical outline or that you must extend it; and you
might have other adjustments to make to the components you have written.
Once you have a complete draft, you are ready to begin with revision,
a third iteration. Here, you may find yourself revisiting the steps in the
previous iterations. Most experienced legal writers will tell you that you
must expect to spend at least 50%, and as much as 80%, of your time
REVISING your work! You simply cannot wait until the last minute.

Depending on the project involved, you may go through many rounds
of revision, including responding to the advice of colleagues and newly
discovered or evolving circumstances.
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After you are more experienced, and especially when dealing with legal
problems that are run of the mill, you may find that you can abbreviate this
process. You should not expect the first year of law school to be conducive
to such an approach.?

This text is designed for a course where—at least in the first semester—the
professor scaffolds this process, requiring you to write and submit the
components above and requiring you to revise your work and not just rely
on a first draft.> Probably by your second semester, and certainly by the
time you begin internships or clerkships, everyone will expect that you
will plan your writing tasks on your own.

11.1 Knowing your audience

Whenever you engage in communication, you are attempting to change the
beliefs, emotions, or goals of your audience, even if that is just to reinforce
their existing state of mind. This is true even in objective or predictive
analysis, where you want your reader to feel confidence (emotion) that
your analysis reaches the correct conclusion (beliefs). To do that perfectly,
you would need to know all your audience’s beliefs, emotions, and goals.
Obviously, that’s not possible, although there are ways to develop useful
hypotheses about them. If your audience is a regular consumer of legal
analyses, you must also address their expectations for your communication.
You must also think about how your audience’s legal problem fits into the
broader social and economic context—in short, you must be cognizant of
the stakes the legal problem poses.

Beliefs, emotions, goals

To get an audience to believe—or even to understand—something, you
need to know what they currently believe, and with what level of conviction;
their emotional state regarding the issue; and how your communication
of your analysis will affect their goals. This is the audience’s “cognitive
environment.”* Anticipating someone’s cognitive environment is easiest
with someone who is like you. Shared experience makes it easier for you to
estimate what is in another person’s cognitive environment. As a lawyer,
though, you must be prepared to interact with people very much unlike
you.

We know that humans are subject to a great many cognitive biases that
make reasoning difficult for us. For example, if a person already believes
one thing, they will be more likely to see evidence that supports that view
and less likely to see evidence that does not; this behavior is known as
‘confirmation bias.” If people are focused on observing one thing, they
will be more likely to notice instances of that thing, and they may fail
entirely to notice other things; this behavior is known as ‘attention bias.’
There are many other cognitive biases, including tendencies to allow one’s
emotions, goals, or objectives to interfere with rational consideration of
one’s beliefs.
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On the positive side, emotions and goals do not just interfere with good
reasoning. They also motivate it. The law is a social means of implementing
moral and ethical systems. Such systems must always have goals, even
if they are sometimes hard to articulate. Psychological research shows
that we cannot even form goals without our emotions to drive us. These
characteristics are essential to human existence—and to good reasoning.

So what must a lawyer do when they need to convince a client that the
client’s pet project is very risky or to persuade a judge who does not like
the lawyer’s client to rule in the client’s favor?

The lawyer must first understand their own position and make sure that
they are not missing rational arguments because of their own cognitive
biases. Doing so means listening carefully to, not making unwarranted
assumptions about, and asking thoughtful questions of your audience
and everyone else who is involved in the problem. If you do so, you can
construct a picture of the audience’s cognitive environment—not complete
or perfect, but hopefully accurate enough—to determine how to reason
with that audience.

Audience expectations & genres

If you know that your audience is familiar or experienced with reading
legal texts, one way you can estimate their cognitive environment is to
look at the texts with which they are familiar to see what their genre
characteristics are. Genre is “a recurring document type that has certain
predictable conventions.”> Such documents have predictable conventions
because both writers and readers have seen them before. These document
types exhibit patterns that have become the subject of “genre knowledge”—
the writer’s beliefs about how particular approaches to writing can have
particular effects on readers. The writer’s beliefs are based on knowledge
about a typical situation that arises between the writer and the audience,
and audience’s typical responses to the writing.® Genres in the law can be
written, like the office memo (Chapter 29) or trial motion (Chapter 34), or
they can be oral, like the client interview (Section 39.2), or oral argument
(Chapter 38). They can have sub-genres, such as oral argument before a
trial judge and oral argument before an appellate panel.

You will learn certain genres in this book starting with Chapter 27. But
these are just models of the genres you will encounter in practice. When
you are asked to work with a genre that is new to you, the best thing you
can do to get started is to look at other examples of the genre. If your
supervising attorney says, ‘write me an office memo answering question X,
you should find examples of other office memos from your own office. The
examples will teach you what conventions lawyers in your office observe,
and they may or may not be like the examples in this text. When you are
writing in a class, you should assume that the examples and instructions
in this text represent the genre conventions you are supposed to use unless
your professor tells you otherwise. If someone asks you to write in a genre
you have never heard of or seen before, you should review the advice in
Chapter 40.



Variations exist not just at the enterprise level, i.e., within one firm or office;
they also appear at the individual level. One senior attorney in your firm
may like things one way, while another may prefer them a different way. To
succeed in that environment, you must be sensitive to variations within the
enterprise where you work. We have attempted at various places in this
text to point out things that commonly vary from one office or environment
to another—and from one person to another—but you must be attentive to
see the variations in practice.

Context & stakes

Clients usually do not ask lawyers to answer legal questions out of curiosity.
Lawyers are too expensive for that. When you are answering a legal question,
the client has in mind some social or economic stake that the answer will
affect. Economic stakes determine to some extent the lengths to which
you must go to competently represent the client. A client contemplating a
billion-dollar merger deal may expect you to spend however much time
it takes to get the right answer. A client who asks you to review a $5,000
contract that—by its own terms—Ilimits the client’s liability to that amount
will probably not expect you to spend 100 hours at $300 per hour reviewing
it.

Social stakes also influence the effort you expend to answer the client’s
legal questions, but they are sometimes harder to evaluate. How much
value can you put on a parent’s desire to retain custody of their child? How
much on the life of a defendant charged with capital murder? You must try
to keep the stakes for your client foremost in your mind as you work on
their legal problems.

Moreover, clients’ needs may not at times be readily apparent. Consider
a client who appears irrationally concerned about a tax filing for a small
amount of money. They may actually have a significant stake in the issue
if, for example, they have to disclose any missed tax filings as part of a
background check for a new position that could cost them their livelihood
if they fail it.

11.2 Writing process

The introductory paragraphs of this chapter hinted at the key steps in your
writing process:

Know your audience and what they expect from your analysis.
Plan a process most likely to satisfy their expectations.
Perform necessary research.

Outline your analysis.

Write a first draft, synthesizing the previous steps.

Revise the draft (perhaps returning to earlier steps).

Edit and polish the final version.

vVvYvYyVvyVvYyYYyvyy
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7: Anne Lamott, Shitty First Drafts, in Writ-
ing About Writing 527, 528 (Elizabeth War-
dle & Doug Downs eds., 2d ed. 2014).

8: On one case on which I worked, five
authors labored for more than a month
on a motion for summary judgment un-
der circumstances where we thought the
judge was only 25% likely to grant the
motion. While the brief was great, we still
lost the motion.

9: Id.

10: With a nod to Robert Scott, who
claimed more generally that rhetoric
is epistemic. Robert Scott, On Viewing
Rhetoric as Epistemic, 18 Cent. Sts. Speech J.
9 (1967).

11: See Richard K. Neumann, Jr. & Sheila
Simon, Legal Writing 79 (2008).

AsInoted in the introduction, these steps are iterative. When you revise the
draft, you should first return to your notes about your audience to be sure
that you have answered the question in a way that meets their expectations
and addresses their cognitive environment. When you've completed the
first draft, you often discover some additional research that would be useful
to revise the draft. You may find that you can collapse your outline and
simplify it. You may instead conclude you must add a segment or segments.
Finally, you must revise the writing you did in the draft.

You must not allow yourself to place too much significance on the completion of
your first draft. In fact, my mantra is ‘Get it down. Then get it right.” There
are at least three reasons why you should follow this advice.

Author Anne Lamott provides one: “For me and most of the other writers
I know, writing is not rapturous. In fact, the only way I can get anything
written at all is to write really, really shitty first drafts.”” Your first draft
need not be shitty, but you should disabuse yourself of the idea that you
will ever just be able to write something and not need to revise it at least
two or three times. The greatest lawyers with whom I have worked revise
their work extensively, even after decades in practice. All this work takes
time, and you need to budget for it. You must especially allow for time
between drafts. If you complete a first draft on Monday, you should wait
until Tuesday before starting the revision, if possible, so that you have some
distance from the first draft. Furthermore, if you expect a colleague to look
it over and give you feedback, you will have to give them a little time. On a
document with multiple authors, you must budget even more time.8

Lamott also summed up the second reason that you should get it down,
and only then worry about getting it right: “Very few writers really know
what they are doing until they’ve done it.”* Writing is epistemic.!’ Legal
analysts often do not fully understand the questions they face until they’'ve
written the first draft of the answer. In fact, legal questions are usually
‘ill-defined’ problems, as that term is defined in Section 4.1. Writing about
your legal problem is a way of learning about it, of rolling it around in your
head to see how the pieces fit together. It is only then that many sticking
points and gaps become obvious.

The third reason that you should not worry about getting that first draft
right—just get it down—is writer’s block.!! The number one reason that
folks struggle with getting started on their writing is a fear of writing
something bad. Well, if you know the first draft is likely to be bad—maybe
even shitty—you can be a bit less worried about it when you are writing.

After you have satisfied yourself that the second or third round of revision
has produced an excellent draft, you can shift to copy-editing your draft,
polishing your prose and correcting grammar and punctuation mistakes.
Do so earlier and you risk copy-editing something that you later delete.

Of course, these practices are all guidelines. Sometimes, you will be asked
a legal question, and your audience will expect or need the answer on the
spot. Sometimes, you will not have time for an iterative process. Sometimes,
the stakes will be so low as to dictate that you should not spend time on an
extended process. Until you have the practice experience that allows you



to make these judgments, you should assume that you must always do the
iterative process.

11.3 Outlines & headings

Before you get down to writing your first draft of a full analysis, you need
some kind of outline to guide your work. Your briefs of the legal rules
applicable to your legal problem can—and probably should—function as
your initial outline. If you have only one main issue to resolve, and the rule
governing it divides neatly into a small number of elements, none of which
is difficult to analyze, you can use the simplest of legal analyses—shown in
Chapter 14. Your initial outline consists of the elements of the rule as you
have briefed them.!?

If the rule is more complicated or more difficult to analyze, or if the legal
problem asks you to answer questions about unrelated parts of the law,
you will need a more complex structure, as described in Chapter 15.

In either case, you may often write headings for sections of your analysis.
Consider Student 7’s sample memo in Appendix Section 47.2. There, the
author analyzes whether the client’s use of movie clips is a fair use under
U.S. copyright law.!® Unlike the fixed headings in a memo, discussed in
Section 29.3, which are often the same for every memo written in a business
enterprise, the point headings in an analysis are there to guide the reader
to understand flow of the argument.

Student 7’s sample memo in Appendix Section 47.2 uses a full style of
heading, where each is a sentence that states a legal consequence and some
factual cause for it.4

When you think of the relationship of outlines and headings, it’s helpful
to see just the headings for an sample memo. Here are the headings for
Student 7’s whole analysis, with operative facts in bold face and normative
consequences in italics:'®

» . Because Ms. Connor’s secondary use was not transformative and
it was commercial, the first factor will most likely go against fair use
even though her use was in good faith.

* A. Ms. Connor’s compilation of SCP’s movies is most likely not consid-
ered transformative because she no longer added commentary.

® B. Ms. Connor’s use is commercial as she sells $15 tickets for
audience members to attend her lecture.

* C. Ms. Connor will most likely prove that her use of SCP’s films was
in good faith because she purchased DVDs of the movies.

* D. On balance,' the three subfactors of the first fair-use factor will
weigh against Ms. Connor.

» II. Ms. Connor’s sizeable use of the most fundamental scenes of
each movie most likely tilts the third factor against her.

» III. On balance, the factors of fair use will most likely weigh against Ms.
Connor.
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12: See Chapter 20 for a fuller discussion
of briefing rules.

13: Section 5.3 introduced the concept
of fair use and described its nature as
a balancing/factor-based rule.

14: This hearkens back to the concept that
operative facts lead to normative consequences,
which we have spoken of before. See Sec-
tion 3.2 and the beginning of Chapter 5.

15: This sample represents a competent
student performance, but it isn’t perfect.
There are opportunities to remove some
passive voice and to make verb tenses
more consistent. See Section 43.3; Section
43.5. If you notice those opportunities,
great! It means you are developing a good
eye for copy-editing. But that’s not the
focus of this section.

16: The phrase “onbalance” may not seem
to you like the statement of an operative
fact. In fact, it’s not. But it represents the
balancing that you, the analyst, have done
with the outcomes of the previous three
subsections, (A) through (C). It is an oper-
ative fact that you construct.
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17: See Section 5.3 for the statutory rule
for fair use. The assignment for Student 7’s
problem directed the student to consider
only these two of the four fair-use factors.

18: This determination is not as firm as
the number of statutory factors, because
courts are not always clear what they con-
sider to be necessary components of their
analyses. Good faith, for example, may
not be listed as a subfactor in first-factor
analyses by some courts.

19: See Section 14.3 for a discussion of
creac. Student 7 used this technique in
at least one instance in Appendix Section
47.2, but not in other sections. Can you
see where they did so? For more on struc-
turing complex analysis, see Section 15.1.

Notice that the normative consequences subheadings A, B, and C, become
the operative facts in heading I. The writer builds the top-line conclusion
from the bottom up. Notice, too, that because these headings are complete
sentences, each ends with a period, and the words are capitalized as they
would be in a normal sentence.

If you imagine Student 7 reading the statutory rule for fair use, you can see
that headings L. and II. address two of the four fair-use factors.”” Headings
I.A. through I.C. address subfactors of the first factor. Finally, headings I.D.
and III. represent points where Student 7 paused to balance subfactors or
factors and come out with answers.

I can easily imagine Student 7 sitting down and saying, “‘What questions
will I have to answer in my analysis?” Where the rule is a four-factor test,
Student 7 realized just by reading the statute that they would have to assess
each of four factors (though their professor told them to assume how two
of the factors would come out, which is why the student analyzed only
two of the four). Because the test is a factors/balancing test, they also knew
they would need to have a point where they balance the factors to come out
on the whole analysis. After reading some of the cases applying the statute,
Student 7 likely concluded that the first factor has three subfactors,'® the
result being that they developed an answer for each subfactor and then
paused to balance the subfactors to come out with an answer for the first
factor.

As the writer develops their arguments and applies their understanding of
the law to the facts in their case, writing headings the way that Student 7
has done prompts the writer to answer the right questions by identifying
the normative consequences shown in italics above; and to briefly explain
the basis for the decision by summarizing the operative facts shown in
bold above.

Other writers prefer a more spare style of heading, and the same memo
might have the following headings:

» L First Factor: Purpose and Character of Use

A. Transformative Use

¢ B. Commercial Use

C. Good-Faith Use

¢ D. Balance of Subfactors

» I Third Factor: Amount and Substantiality of the Portion Used
» III. Balance of Fair-Use Factors

Notice that because these headings are not sentences, there are no periods
at their ends and they are in ‘title case,” meaning the main words are
capitalized.

In my view, the more informative headings do at least two things: First,
they make it easy for the reader to know what is happening in each section
and subsection of the document, not just for the general topic, but also
for the outcome and key fact(s) on which it turns. Second, such headings
can function as the initial creac conclusion for the section, eliminating the
need for a conclusion in the first sentence of the section.!
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There is a middle ground where the author gives the normative consequence
without indicating the operative facts. Imagine Student 7’s headings with
just the italicized words.

Your supervising attorney may have (strong) preferences about how to
structure headings.?’ Conform to them when you present your analysis.
Your supervisor may prefer wordy headings, very brief ones, or the middle
style. Even if they like wordy headings, they may still expect the first sen-
tence of a section to repeat the conclusion. Regardless of your supervisor’s
preferences, create an outline of headings during your analysis and writing
process that you find useful. You can always change the headings later to
conform to your supervising attorney’s expectations.

Also consider the following points:

» Do not use all-caps and underlining unless that is the format required
by your employer. The exception is for fixed headings of the kind
discussed in Section 29.3.

» Be wary of writing too many point headings. Use point headings
to identify issues and sub-issues or to break up an analysis that is
very long but don’t use so many point headings that your analysis
becomes choppy.

» You do not need sub-headings under a heading if there is only one
sub-heading at that level. In other words, you do not need a ‘I.” unless
you have at least a “IL.” You do not need an ‘A.” unless you have at
least a ‘B.” And you do not need a ‘1" unless you have at least a ‘2.

11.4 Dealing with adverse law

While researching and analyzing your problem, you may encounter law
that is adverse to your client, potentially including statutes, regulations,
and case law. How you present adverse law in argumentation or analysis
will depend upon the procedural stance in which your legal problem arises.
Regardless, you always want to be aware of any adverse law. See Chapter
12 for guidance on finding it.

If your client is asking for your analysis of a legal problem to guide the
client’s decision-making, you should obviously inform the client of adverse
law and explain how it factors into your advice.?! If you are representing
your client in early-stage negotiations with an opposing party, you should
be prepared to address adverse law, but you will probably keep quiet about
it until and unless opposing counsel brings it up.

If you are presenting arguments and analysis to a court or other tribunal
(such as an arbitrator), you have a specific responsibility under the Model
Rules of Professional Conduct to disclose adverse law:

A lawyer shall not knowingly ... fail to disclose to the tribunal
legal authority in the controlling jurisdiction known to the
lawyer to be directly adverse to the position of the client and
not disclosed by opposing counsel.. ...??

20: In fact, not even all the contributors to
this volume see eye to eye on how head-
ings should work. Compare the memos of
Student 7 and Student 8 in Section 47.2.

21: See Section 14.9 for guidance on con-
structing counter-arguments.

22: Model Rules of Pro. Conduct
1. 3.3(a)(2) (Am. Bar Ass'n 2023).
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23: It is also possible the parties could
collude to avoid raising a precedent that
might have negative consequences for
both, which would definitely be uneth-
ical.

24: See Chapter 6 for more on this tech-
nique.

The rule may seem counterintuitive: If opposing counsel—whose client
would benefit from disclosing authority adverse to your client’s position—
fails to disclose that authority, why should you have to do so? The key issue
is an institutional one: Our adversarial system counts on the parties putting
the best arguments before a judge or tribunal as the means of getting the
best decision. If the parties fail to cite binding law relevant to the case
before the tribunal, there is a risk that the decision may not accurately
represent the state of the law. Such a bad decision could be the result of
poor representation by the parties’ attorneys.??

The key practical issue is reputational: Courts do their own research, and if
they find that both parties have failed to cite a binding legal authority, the
failure brings into doubt the attorneys’ competence and candor.

Regardless of the reason, you must disclose the authority to the judge or
tribunal.

Of course, how you address a binding authority apparently adverse to your
client’s position in a filing before a tribunal is a matter of argumentative
tactics. The most common approach is to give it as little space as possible,
perhaps raising it in a footnote or only in oral argument. If the binding
authority is a case, you will likely attempt to distinguish or disanalogize it,**
arguing that your case should come out differently.



Legal research

Krista Bordatto & Brian N. Larson

Legal research is unlike academic research in some ways, while in others it
may seem somewhat familiar. Familiar or not, your research will be used in
key decisions from advising clients to persuading judges, and it’s crucial to
be proficient. There are many approaches to legal research, and you should
strongly consider taking an advanced legal research course during your
time in law school to learn about them. This chapter provides a beginner’s
guide to legal research and is adapted from Mark K. Osbeck’s model.!

First, some key observations:

» It is unwise just to take your research question and type it into the
natural-language search box on your favorite legal research website or
on Google. You need a strategy to succeed at legal research. Throwing
a bunch of stuff against the wall and hoping something will stick is
not a great idea, and crucially, it can cost a lot of time and money.

» In legal research, it’s critical to find every primary mandatory au-
thority relevant to your question. Missing something can cost you a
case or the confidence of your client. In undergraduate research, you
could afford to miss a leading authority when writing a paper; you
could even intentionally pick an authority you liked and expressly
restrict your discussion to it. That does not work in the law.

» The legal research tools you get included with your tuition in law
school (e.g., Westlaw, Lexis, Bloomberg Law) are very expensive out
in the practice world. This is also true of the enterprise generative
Al tools that use only actual cases and authorities (unlike the free
ChatGPT, for example) and that lawyers might comfortably use in
practice. For a small firm, they can cost thousands of dollars per
attorney per year. If you are planning to open your own firm, these
tools may not be within your budget. We tend to lean on these tools
during law school training, in part because they are free now. But your
access to them after law school may be non-existent or incomplete.
Another reason to take an advanced research course is to learn about
some of the free and low-cost alternatives and how to use them.?

12.1 Steps for researching a legal question

Every time you research a legal problem,? you should follow these steps,
each of which is discussed further below.

1. Create a research log for the question.
2. Plan your research.

3. Review secondary authorities.

4. Search for primary authorities.

12.1 Steps for researching a legal
question . ........... 91

12.2 Receiving your assignment
& creating a research plan . 92

12.3 Creating & keeping a

researchlog . . . ....... 92
12.4 The research bullseye . . . . 94
12.5 Updating research . . . . . . 97
12.6 Recap of research ... ... 97

Link to book table of contents (PDF only)

1: Mark K. Osbeck, Impeccable Research: A
Concise Guide to Mastering Legal Research
Skills (2d ed. 2016). There is also much
good advice at https://perma.cc/P28D-
E549.

2: Software provider MyCase has created
a guide to using Google Scholar and other
free tools for legal research, available at
https://perma.cc/VWP6-T8T4.

3: There will be exceptions of course. For
example, perhaps a senior attorney asks
you to find a particular thing, like a statute
she has identified or all opinions that cite
that statute.


https://perma.cc/VWP6-T8T4
https://perma.cc/P28D-E549
https://perma.cc/P28D-E549
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4: Common options include Evernote,
OneNote, and Bear.

5. Analyze your results and retrace if necessary.
6. Update your research to ensure the law remains valid.

12.2 Receiving your assignment & creating a
research plan

Whenever you go to your boss’s office or to a meeting, you should have
something that allows you to take notes. Osbeck recommends you always
carry a legal pad with you. Several years ago, yellow legal pads were
the staple for lawyers; lawyers today most use either word-processing or
note-taking software.*

In practice, we always carried a paper notepad, though it’s not the old
yellow legal pad and we don’t use it for research logs. Having a notepad
serves a dual purpose. First, you can write things down. As much as most
of us pride ourselves on our ability to remember things, we may forget tasks
or issues. Second, when you receive an assignment from a supervising
attorney, they can see you writing things down. If you don’t write it down,
they may worry you won't get it right. (If the matter is complex, that
worry will probably be justified.) Typing notes on a laptop or tablet is
fine, but avoid using your phone; note taking on your phone may give the
impression that you are texting friends or using social media.

Before you start researching, it’s important to create a plan. This is particu-
larly important if you are working with other students or colleagues. Your
initial research plan is closely connected to your understanding of what
legal question(s) you are trying to answer. As a law student or lawyer early
in your career, this can be a very difficult and intimidating aspect of the
project. You may not know enough about the law today to know what the
question is. Consequently, early in your career, you may need to employ
two strategies: (1) If you have a supervising attorney (or instructor), you
can ask for guidance as to what your legal question should be or validate
whether you are on the right track; and (2) you should regard your legal
question as tentatively established because you may need to refine it as
you learn more. It may be intimidating to ask for help, but going down the
rabbit hole researching the wrong legal issue is a worse alternative.

12.3 Creating & keeping a research log

We strongly advise you to keep a research log for every legal analysis that you
perform. You may be required to do it in your law school classes, but you
should continue the practice when you are a lawyer. Research logs provide
at least three benefits. First, you will often read dozens or even hundreds
of authorities, and a research log is the only way to keep track of them
all. The last thing you want to do is to reread a case you read three weeks
ago, only to conclude—again—that it is of no use. Second, a research log is
evidence of the thoroughness of your research. If you arrive at the wrong
answer and your client suffers adverse consequences, you want to be able
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to show that you were not negligent in your research. This is difficult to
do absent a log of your activities.” Third, keeping a research log allows
you to see how the authorities you've found can support or hurt your case,
helping you advise your client.

What should a research log look like? Your legal research and writing class
may provide you a template to start, but the answer depends on what
works best for you. Providing the following information at the top of your
research log can help:

>

An assignment title. It’s handy to have a short-hand title for yourself
to describe this assignment. You may use it when keeping a to-do
list and even when referring to the assignment with colleagues. You
might also use this title on your timesheets if you are billing a client
for this work.

Due date. This should appear prominently at the top of your log.
Whenever you open or view it, you want to be reminded when you
must finish. If your supervisor did not give you a due date, make
sure to ask.

Assigning attorney or instructor. If you work in an enterprise where
many folks can assign work to you, you should note on your research
log who assigned this work. You might also note colleagues assigned
to work on it with you.

Client file or identifier. In many firms, there will be a matter or file
number for tracking lawyers’ activities and billing. You should record
that on the research log.

People involved. These are the people and legal entities—like corpo-
rations and partnerships—involved in the problem. Identify them
by name, e.g., ‘Ms. Nur Abdelahi,” and by role in the problem space,
e.g., ‘buyer of allegedly defective product.”® The former is important
for you to be able to talk about the problem with colleagues and the
client. The latter will help you structure your research.

Things involved. Note the material objects and intangible things in-
volved in the problem. Perhaps an automobile in a car-accident case,
or a play in a copyright-infringement case.

Simple timeline. Place the facts you have about the problem on a
simple timeline. If you know dates, indicate them. If you are unsure,
note the facts and highlight them. (Timing can be everything in legal
problems, so it’s best to know the dates, if possible.)

Initial list of potential issues. List legal concepts/issues associated with
the legal problem. This log may end up tackling only one of them.
Client’s objectives. Remember the advice above about knowing your
audience. Here, you want to note what you understand to be the
client’s objectives for the legal problem to which your question relates.
This is a reminder to focus your efforts on what matters to the client;
it helps to keep you from going down research rabbit-holes (of which
there are many).

Claims and remedies. If your client has already identified particular
claims or remedies, note them here. Your research may take you
elsewhere, but you need to address these issues to satisfy your
audience.

5: A log may be necessary to show that
you covered all the necessary ground, but
it may not be sufficient to show that you
performed your analysis competently. See
Model R. Pro. Conduct r. 1.1 (Am. Bar
Ass'n 2018).

6: This reference is to the sample prob-
lem and example student analyses in Ap-
pendix Chapter 46.
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7: See Chapter 17 for a discussion of pos-
sible authorities and their sources.

8: This reference is to the simple prob-
lem and example student analyses in Ap-
pendix Chapter 46.

9: If you do not know the distinction be-
tween primary and secondary authorities,
see Section 17.1.

» Jurisdictions, binding law, tribunals. Identify jurisdictions for governing
law, noting location(s) of events/parties. If the matter is before a
court or tribunal, identify it. Governing law can be local, state, federal,
tribal, foreign, international, or a combination.” Use Indigo Book Tables
T1 or T3, ALwp Guide Appendix 1, or Bluebook Table T1 to identify
courts whose decisions will be mandatory authority. These will be
your ‘bullseye’ authorities, as we describe below.

» Question(s) presented. This is the question you are actually trying
to research for this project. You may shape and revise this as you
proceed through the project. The question it should be fairly specific,
e.g., 'Under Minnesota law, is an attorney client relationship formed
when an attorney answers a legal question at a party, after expressing
reluctance to discuss legal matters outside of the office and lack of
expertise in the applicable area of law?’® There may be more than
one question presented and there may be sub questions that must be
answered before you can answer the main question. It’s helpful to
note all of them here as an authority may address only part of your
question.

» Citations. While you may be able to go back into your search history
later, noting the proper citation for each authority you read from the
outset can save you time and stress down the road.

» Procedural history or posture. If you are taking over a case from another
attorney or a client who has been acting as a self-represented litigant
(also known as pro se), you must know where the case is currently
and whether you are running against any deadlines or statutes of
limitations.

Chapter 22 offers guidance for reading statutes and other enacted laws,
and Chapter 23 does the same for court opinions. Chapter 20 provides
detailed advice about understanding the rules in primary authorities. In
your research log, you should record every search you run and what you
read, browse, or scan. If it was not useful, note that in your log and note
why. In a few weeks you may need to revisit the same problem; if you have
not noted useless authorities in your research log, you may find yourself
re-reading them. Sometimes an authority you noted as useless early in a
project will turn out to be helpful later, if you can remember what it was about.
Additionally, you may be billing clients for your time researching, and it’s
always a good idea to have a tangible document showing how you are
spending their money. Finally, if you take a wrong turn in your research at
some point, a log will help you see where you went wrong more quickly,
saving you from starting your research again from the beginning.

12.4 The research bullseye

When you research the law in a topic area new to you, you should rarely
go immediately to the decisional law (case law) or statutes—primary
authorities—relating to that law. Instead, you should start your research
by looking at secondary authorities.” Secondary authorities can be a gold
mine, especially if you do not fully understand the legal problem. These


https://indigobook.github.io/versions/indigobook-2.0-rev2023-2.html#T1
https://indigobook.github.io/versions/indigobook-2.0-rev2023-2.html#T3
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Persuasive

Secondary

Governing Authorities
Jurisdiction

Other
Jurisdiction

Orienting Research

Secondary BULLSEYE

Authorities Authorities to read & cite
& Tools when working in an unfamiliar
area of the law

# READING: Prefer starting on the edge of the bullseye, perhaps
skipping “Other Jurisdiction.”

# CITING: Prefer starting in the center. Don't go all the way out.

Figure 12.1: Research bullseye. Read from the outside in; cite from the inside out. Adapted from Christina L. Kunz, et al., The Process of Legal
Research (6th ed. 2004). Image: Oleksii Bychkov https://www.oleksiibychkov.com.
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authorities, such as legal encyclopedias, treatises, law review articles, and
practice guides, provide comprehensive overviews and in-depth analy-
ses of legal topics. They can help clarify complex legal principles, offer
interpretations of statutes and case law, and provide practical insights and
examples. Once you locate one or more secondary authorities and have a
good understanding of the area of law, you will then look for the primary
authorities. Going straight to primary authority can actually hinder your
research if you do not understand what you are looking for.

Interestingly, you will choose to cite authorities in your writing in exactly
the opposite order: Cite binding primary authorities and avoid citing
secondary authorities, except where necessary. You can think of this using
the bullseye pictured in Figure 12.1: the binding/mandatory authorities
are in the center of the bullseye, persuasive primary authorities on the next
ring out, and secondary authorities on furthest rings.

As for which secondary authorities you might consult, your professor will
guide you early in your first year. Later, you will develop a personal list
of preferences for useful places to start. The key is that you need to have
a basic vocabulary for the concepts and principles in an area of law if
you want to have any hope of doing an effective search in the primary
authorities. Sometimes your search engine will not yield the results you
are looking for, which can be both frustrating and time consuming. To
prevent unsuccessful, frustrating, and time-consuming searches, consider
building a robust vocabulary list: Reflect on your legal issue, think about
the various ways to articulate the legal concepts involved, and add them to
your vocabulary list. Consider this example:

We are representing a client who believes she has been under-
paid by her employer. Our client Maria lives in Miami, Florida,
and was recently employed by Rosa’s Cuban Cuisine. Maria
earned $500 a week and was paid every Friday in cash. Maria
worked ten-hour days, five days a week from February 1, 2019,
until December 15, 2022. Maria is from Cuba and does not
have legal status in the United States. Before she was hired,
she told Miguel, the owner of Rosa’s, that she was not legally
authorized to work. Does Maria have a case?

When reading this fact pattern, terms such as minimum wage, overtime
pay and undocumented immigrant may come to mind immediately. But
how else could you phrase Maria’s problem? Thinking of synonyms and
the relationships between the parties can be very helpful when creating
your list of search terms.

Sometimes, though, you will get lucky and find a serendipity cite, a citation
to binding primary authority for your problem that you stumble on while
generally orienting yourself to a topic in secondary authorities. If you find
a serendipity cite, add it to your research log as something you may want
to read.

As you gain more experience in areas of the law, you will find you have
less need to orient yourself in the secondary authorities. You will already
have the appropriate vocabulary and understanding. During your time



in law school, secondary sources will be essential. For you, everything is
new, and we cannot stress enough the value of these orienting steps to your
training.

When you move to primary authority, keep in mind the hierarchy of
authorities: constitutions, statutes, regulatory agency rules, and executive
orders. Higher authorities, such as constitutions and statutes, have binding
power over lower authorities. Recognizing this hierarchy helps ensure
that your legal arguments are grounded in binding authorities, which
courts are obligated to follow.!? So even if you think your problem arises
from the common law, you may want to start with research in statutes
to see if any govern your problem. (If the issue is potentially one of
constitutional magnitude, you may start there.) If the statute authorizes
agency regulations, you may move there. And finally, you will look at
court opinions.!! Even if you find a statute that is directly on point to your
legal issue, courts may have further defined its terms or created a test to
determine its application. It’s crucial to understand how to use each source
within the hierarchy of authorities.

12.5 Updating research

It would be wonderful to research a legal problem once and check it off
of your to-do list. Unfortunately, the law can change at a moment’s notice
with a new court decision. It’s not to say this will always happen, but part
of your ethical duty of due diligence as a lawyer requires that you ensure
you are relying on good law. For example, if you conduct your research,
but the trial doesn’t start until a year later, it’s highly likely something
may have changed in the law. If you were to use bad law, or a case that
has been reversed, you could be serving a win for the opposing side on
a silver platter. In addition to the potential consequences of losing a case,
you could also damage your reputation.

So how do you update your research? The first step is to double check that
the primary authority you are relying on remains good law. At a minimum,
you need to ensure that the primary authority has not been reversed, over-
ruled, or superseded. Additionally, it’s important to understand whether
the primary authority has been criticized or distinguished by other cases.
Finally, you need to check to see whether there are any new cases regarding
your legal question that could impact your case.

12.6 Recap of research

This chapter provides a preliminary overview of legal research. Here are a
few final thoughts on conducting legal research:

» Research does not always wrap up tidily. In one problem, you may find
the entire universe of cases that have something to say about your
problem and read them all in a couple hours. Another problem may
have hundreds or thousands of potentially relevant cases. You'll just
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10: For a discussion of these concepts, see
Section 17.2.

11: See Chapter 20, Chapter 22, and Chap-
ter 23 for more detail on reading and
analyzing primary authorities.
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have to stop at some point and hope you've found everything relevant.
You'll practice that in your first year in law school and throughout
your career. One tip is to stop when most of what you are reading
mentions authority you've already read.

Research takes time. You should start the research as soon as possible
after receiving an assignment, because only after you've started it
will you have a sense of how long it will take. Keep in mind you need
to plan time to complete the research and still have time to write and
revise your analysis.

This work will probably be invisible later. Generally, you will not write a
summary of your research steps and include them in your analysis.
Your audience will assume you have followed this procedure or one
like it. It can be frustrating to invest a great deal of work in a research
effort and not be able to tell anyone how hard and smartly you worked.
That is sadly a feature of the profession.

You will have numerous chances to employ these strategies as you do your
own research this year.



Facts in the law

Krista Bordatto

The foundation of all legal reasoning is the full consideration of the facts.
Thus, when writing the factual background to support a legal analysis,
you must decide which facts to include, how to characterize them, and
where to put them. Readers begin to form an opinion about the case in
the facts section, so getting it right is crucial. This section considers the
general principles for writing the facts section in an objective and persuasive
analysis. These recommendations can be applied in a simple or complex
analysis, but recommendations for other genres are different, and for those
recommendations you should review the applicable genre chapters later in
this volume.

13.1 When to write the facts

When should you write the facts? An early draft of the facts as you know
them can help you organize what you know and what you do not know
when performing research. This early draft is generally what the client has
told you and any evidence the client has provided, or you have discovered.
Once you have completed an initial draft of the facts, the next step is to
research relevant laws and cases. You can then use your research and
initial facts draft to write the objective or persuasive analysis section. In
the analysis section, you will use facts that are directly relevant to your
arguments. Once your analysis section is complete, finalize the facts section.
Writing the analysis section before finalizing the facts section is important
because all facts used in the analysis need to be in the factual background,
which Section 13.4 explores in more detail. As a rule, new facts should not
be introduced in<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>