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MODULE 1. INTRODUCTION TO TORT LAW



Chapter 1. A 21st-Century Overview of Tort Law

The Origins of Tort Law

The purposes of tort law have expanded over the centuries of its evolution. In its earliest forms in
England in the 12" century, tort claims provided a means of ordering civil society and keeping the
peace. By defining certain conduct as wrongful and enabling a means of redress for harms caused by
deviations from that standard, tort law reflected and helped shape social behavior and expectations.

It was the Industrial Revolution in England (roughly defined as the late 18™ through early 19" century)
that paved the way for the rise of modern tort law. Changes in manufacturing and transportation
transformed the agricultural economy and brought sweeping changes to labor practices. Innovative
technologies continued to be developed to meet the demands of operating efficiently at this new scale.
Increasing mechanization in the industrialized workforce forced new patterns of behavior and exposed
human bodies to increased risks of catastrophic harm. The rise of railway travel, likewise, brought a
new wave of accidents—and accident law—Dboth in England and in the United States, whose
jurisprudence borrowed heavily from English law. While tort law first began to be recognized as a
distinct field in England in the 18" century, in the U.S., tort did not consolidate into a recognized area
of law until later in the 19" century.

Initially, workers found tort law’s rigid strictures to be barriers to recovery. Various protective
doctrines insulated employers from the costs of employee injuries and made it difficult for employees,
and often their widows, to recover legally for injuries and death. Indeed, some have argued that the
rise of negligence law was rooted in the legislative efforts to insulate businesses from liability that
might otherwise attach more easily under a strict liability (or “no fault”) standard. Under this view,
negligence law developed partly as a way to support the growth of businesses whose operations could
have been hindered by expansive tort liability in this era prior to the creation of alternative mechanisms
for dealing with employee injuries. Ultimately, tort law played a critical role in increasing worker
safety and in the early twentieth century, its changing rules helped give rise to our current systems of
workers’ compensation, private insurance and consumer protection law. In some respects, tort law both
reflects the values of the jurisdiction that develops it and contributes to shaping behavior and values in
the community it regulates.

In addition to its common law evolution, tort law in the modern era has taken shape from a significant
amount of state and federal legislation. In the United States, the 20" century witnessed the growth of
a culture of governance through agencies and statutes, sometimes referred to as the rise of the
“administrative state.” Many actions that might have been addressed through common law principles
are now governed by state or federal statutes, administrative regulations or municipal ordinances.
Consequently, studying tort law also provides a valuable exploration of the common law’s interaction
with statutory and administrative regimes.



Introduction to Studying Tort Law

Welcome to the study of tort law. The word tort comes from the Latin torquere, “to twist.” In Middle
English, it meant “injury” —or the idea of twisting or turning that leads to harm—and in contemporary
French it still means “wrong.” “Torts” are wrongful actions that cause some kind of harm for which
the victims of the harm may seek legal relief. Torts are not usually wrongs arising from the breach of
a contract. While there is a tort called “tortious interference with contract” (which is what it sounds
like), and there are a few other instances where tort and contract law intersect, generally torts pertain
to actions between parties who might have never made any sort of contract or promise to collaborate.
A common remedy for breach of contract law is “performance,” or forcing the party to complete what
they promised to do by contract. However, tort actions most often arise between strangers, not parties
who signed a contract or made mutual promises. Relatedly, the typical remedy under tort law is
compensation through money damages. Keep in mind as you launch your study of torts the different
way remedies are redressed in this context of harms arising usually outside of any contract or promise.
An important feature of the torts litigation landscape is the contingent fee arrangement: the plaintiff’s
attorney takes the tort case in the hopes of winning it and receives payment only if the plaintiff wins.
In such cases, the attorney commonly receives around a third of the plaintiff’s award.

Legally speaking, tort lawsuits are civil, not criminal actions, which means they are brought by private
parties against other parties. As with almost every legal generalization, there are exceptions to the
dividing line between tort law and criminal law. A driver who causes significant losses and harms at
the wheel could be guilty under criminal law as well as liable for negligence under civil law. Different
actions—or lawsuits—would be brought by different entities seeking different remedies, animated by
different purposes and subject to different procedural and substantive rules. The introductory torts
course will rarely dwell much on the tort/criminal intersection. Torts is a class that typically introduces
law students to civil law and most professors focus accordingly.

Tortious conduct may involve physical harm caused to people or property by car accidents, machinery
malfunctions, medical malpractice, trespass on land, false imprisonment, and assault and battery, to
name the most common kinds.! Victims may also recover in some cases where there has been no
physical harm, where they can show that the tortious conduct has caused harm to their reputation,
dignity, privacy, mental wellbeing or, in a narrower subset of cases, when they have suffered because
their family members or loved ones have been physically harmed.

! Echoing the earlier distinctions between civil and criminal law, note that civil assault and battery are torts, dealt with
in private law, which may allow the victim to seek money damage for their harms or to stop future harms by the
assailant. Criminal assault and battery are crimes, dealt with in public law, which may allow the state or government
to prosecute and penalize the assailant. It’s important to keep these distinct because the elements necessary to prove
that the conduct was criminal differ from the inquiry into whether the conduct was tortious. Additionally, the remedies
and the burden of proof differ.



Effects of Contemporary Tort Law

In the modern era, the effects of contemporary tort law are hotly debated. The torts “system” is not
some centralized agency with consistent and predictable rulings but rather a complex set of interactions
between state laws—which vary greatly—and federal laws. In addition, agency regulations and
constitutional limits further shape the contours of contemporary law. Partly as a result of this
decentralization, amassing systematic data is challenging if not impossible. Moreover, most cases settle
in private agreements, never rise to full legal disputes in the first place, or are handled as a matter of
insurance and thus remain “off the radar” of legal cases and published opinions that can be tracked and
studied.

Nonetheless, there is some consensus that tort law continues to play a role in disciplining the behavior
of manufacturers, corporations and even government entities who may otherwise have incentives to
cut costs on safety measures. Class action lawsuits brought to help those who have been injured, say
by chemicals (like asbestos or diacetyl) or products (like tobacco, baby powder or certain breast
implants) attempt to compensate and protect those who have suffered due to conduct that caused harm
on a vast scale. These lawsuits arguably play a deterring role and encourage entities to adopt a safer
calculus in their risk assessments as they contemplate their choices for the future. However, the extent
of that deterrence is debated and difficult to measure empirically. Once again, there is some consensus
that almost all entities that operate on any significant scale anticipate and accept some liability as a
cost of doing business. They will usually be forced to adjust their liability projections and behaviors
after major litigation, for both economic and legal reasons.

Consequently, tort law disciplines actors by incentivizing them to determine and maintain optimally
safe choices and by forcing them to internalize the costs of any injuries arising when they have failed
to do so. Yet tort law seeks an optimal level of safety, not 100% protection against all possible risks.
If companies could guarantee perfect safety, they would probably be taking such burdensome
precautions that they would be overdeterring, that is, behaving in a way that was not necessarily
justified by efficiency concerns and likely not required by morality concerns. This is especially the
case if in adopting excessive precautions, entities chose to pass on the added costs to consumers. Under
the economic (efficiency-maximizing) theory, tort law operates in light of a calculus that balances the
kinds of harms likely to flow from certain conduct against the costs of refraining from that conduct or
taking precautions to minimize its ensuing risks. Under the corrective justice (compensation or
recourse) theory, tort law seeks to vindicate those that have been harmed. But even in that view of tort
law, rights and duties are always relative: how will they affect all the relevant stakeholders?

Because tort law is so malleable and diverse by jurisdiction, there are regularly opportunities to reflect
on the law’s present and future state and to consider the rights it recognizes as well as the values it
expresses. What will society look like if cases develop in one way versus another? How faithful is the
law not just to precedents and legal history but to the future our society wishes to develop?

Thus far, this Introduction has described tort law mostly in terms of its effects on industrial actors and
customers or consumers, presuming injuries that are physical. Yet in addition to structuring some of
the risks and protections around corporate behavior and consumer safety, tort law plays an important
role with respect to intangible injuries in our information-rich society. In protecting against
misrepresentations, fraud and false speech, for example, tort principles underpin the laws of false
advertising, securities regulation, product warnings and labeling, and defamation. In your later years
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as law students, you will likely choose to pursue at least some classes that are rooted in part in tort law,
such as environmental law, intellectual property law, corporate governance, insurance law,
employment discrimination, and agency law, among others. In these upper-division areas, you will
find that many of the key concepts you learn in your first year remain relevant, such as how courts and
policymakers identify, define and balance rights and duties.

Tort law also plays a significant role in the sphere of our social lives. In providing compensation under
wrongful death statutes and compensating for loss of consortium when individuals lose family
members and spouses, tort law clearly signals certain values about the primacy of family in society
and the importance of emotional ties to others. In allowing recovery for a wrongful sterilization or the
loss of a fetus and in subordinating injuries to property and pets below injuries to humans, tort law
signals certain values. With regard to defamation claims, tort law similarly reveals choices embedded
in the system. For instance, certain categories of allegedly defamatory statements permit the plaintiff
to avoid proving harm. Until as recently as 2020 in the socially progressive state of New York, one of
these categories was still homosexuality—along with criminality, professional incompetence and
loathsome disease. While courts and legislators make efforts to be or to sound neutral, tort law
nonetheless displays certain choices and values. Consequently, tort can become a conduit for social
change or an impediment to it.

Systemic Biases in Tort Law: Physical versus Emotional Harm

In many respects, tort law’s role in regulating—and perpetuating—certain kinds of discrimination has
not been the focus of scholars and law professors. Much of twentieth-century tort law has centered on
strict liability and negligence, which is to say on the law of accidents. Various doctrines predicated
recovery on proof of physical harm. Historically, this requirement had the effect of making recovery
for emotional distress very difficult other than when it accompanied physical injuries. Contemporary
tort law has been slow and reluctant to recognize injuries that are purely emotional. Indeed, there was
initially thought to be no way to recover for “purely emotional” harm. Tort law’s historical reluctance
to allow recovery for emotional harm and its insistence on proving physical harm both reflected biases
that can now be seen to have fallen disproportionately on women. There was a corresponding lack of
scholarly attention to some of the kinds of harms suffered by women and people of color. To be sure,
courts applying tort law’s doctrines might have felt bound by precedents and rules but scholars need
not have ignored or marginalized injuries resulting only in emotional harm. Yet they did; the
exaggerated emphasis on accidental harms and physical injuries goes beyond courts alone.

In their now-germinal book, The Measure of Injury: Race, Gender, and Tort Law (NYU Press, 2010),
Martha Chamallas and Jennifer Wriggins have shown that the focus on negligence came with a
corresponding devaluation of the intentional torts. This lopsided account of tort law has been reflected
in law school syllabi, legislative agendas and efforts by jurists who study and “restate” or catalog the
law, as well as by those who would attempt to reform tort law. Chamallas and Wriggins demonstrate
how treating intentional torts as secondary in importance has systematically minimized the suffering
of women and people of color.

A revolution in the courts in the second half of the century led to a patchwork of rules created to permit
some claims associated with emotional distress under particularly heightened circumstances and



narrow cases. A new tort, intentional infliction of emotional distress, was created out of an older cause
of action based on “outrage.” The emergence of claims for recovery based on purely emotional distress
generated some greater attention to the intentional torts, but there remains much work to do in
recognizing the structural biases inherent in tort law.

In addition to the rigid distinctions between physical and emotional harms, for instance, tort law has
also treated certain categories of behavior and certain entities as immune from tort liability. In some
cases, this has meant that pathological or harmful behavior routinely went unrecognized by tort law.
For instance, survivors of domestic violence rarely had viable claims in court even though they would
have had winning battery, assault and other intentional torts claims had their assailant not been a
romantic partner. Regrettably, this state of affairs has not changed all that much and domestic violence
cases often present genuine challenges for both civil and criminal law.

Skeptics of this account might reply that tort law was never intended to remedy marital or domestic
controversies, which is true. Indeed, when we inherited English tort law, interspousal immunity—a
ban on spouses’ ability to sue each other—came along with it. The renowned 18™-century English
jurist, William Blackstone, set out the rationale for that immunity:

By marriage, the husband and wife are one person in law: that is, the very being or
legal existence of the woman is suspended during the marriage, or at least is
incorporated and consolidated into that of the husband: under whose wing, protection,
and cover, she performs everything; and is therefore called in our law-french a feme-
covert, foemina viro co-operta; is said to be covert-baron, or under the protection and
influence of her husband, her baron, or lord; and her condition during her marriage is
called her coverture. Upon this principle, of a union of person in husband and wife,
depend almost all the legal rights, duties, and disabilities, that either of them acquire
by the marriage. ... If the wife be injured in her person or her property, she can bring
no action for redress without her husband’s concurrence, and in his name, as well as
her own: neither can she be sued without making the husband a defendant.

Blackstone’s explanation illustrates how a woman’s legal personhood was effectively dissolved into
her husband’s under earlier common law. The two were not commingled in such a way as to make one
interchangeable for the other, each with rights to exercise equally. Instead, the husband absorbed her
legal personhood and was required to act as the legal person on her behalf if she wanted to exercise
legal rights. For this reason, it was thought to be illogical for an entity to ... sue itself. (Intraspousal
immunity was slowly abandoned, one state at a time, throughout the 20" century, partly because of the
sexist rationale.)

Be that as it may, the effect of excluding certain kinds of harms and including others at any given point
in time sends signals about the values that are embedded in the legal regime and the interests it seeks
most to protect.

Tort Law’s Systemic Biases (Gender, Race and Intersectional Identity Effects)

Tort law may have begun to wrestle with gender and attendant sociological differences, but gender is
only one dimension to identity. The challenge is that the impact of injuries lands intersectionally, as a
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function not just of gender or of race but also of ability, sexual orientation and class, among other
identity markers. In the visionary work of Kimberlé Crenshaw, Mapping the Margins:
Intersectionality, Identity Politics, and Violence Against Women of Color, 43 Stan. L. Rev. 1241, 1249
(1991) Crenshaw writes of ways that different dimensions of identity may typically “intersect” to
produce particular experiences of vulnerability. The problem is structural rather than personal or
individual: “Intersectional subordination need not be intentionally produced; in fact, it is frequently the
consequence of the imposition of one burden that interacts with preexisting vulnerabilities to create yet
another dimension of disempowerment.” Exploring the systemic biases in tort law requires grappling
with the intersectional effects of its rules and rulings and considering the fundamental principles in tort
law with a fresh eye.

Thankfully, there has been some progress on issues of social justice. Yet there is no doubt that tort law
continues to reflect signs of deep structural bias. Studies have shown that race and gender biases enter
into damages awards in ways that ought to be concerning for policy makers seeking a more equitable
legal system. A recent empirical study using mock jurors demonstrated that “[t]he dollar awards for
the injuries suffered by black plaintiffs were lower than awards for the same injuries experienced by
white plaintiffs,” suggesting that race, and implicit racial bias, are bound up with how the legal system
evaluates both responsibility and harm. Jonathan Cardi, Valerie P. Hans and Gregory Parks, Do Black
Injuries Matter?: Implicit Bias and Jury Decision Making in Tort Cases, 93 S. Cal. L. Rev. 507 (2020).
Actual damages awards have been also measurably lower in patterns that reflect racism and
sexism. See, also Jennifer B. Wriggins, Torts, Race, and the Value of Injury, 1900-1949, 49 How. L.J.
99, 101-03 (2005); Jennifer B. Wriggins, Whiteness, Equal Treatment and the Valuation of Injury in
Torts, 1900-1940, in Fault Lines: Tort Law and Cultural Practice (David Engel & Michael McCann
eds., Stan. Law Books 2009).

In fact, some have argued tort law might be part of the problem. According to professors Ronen
Avraham and Kimberly Yuracko, “not only does tort law’s remedial damage scheme perpetuate
existing racial and gender inequalities, but also it creates ex ante incentives for potential tortfeasors
that encourage future targeting of disadvantaged groups.” Torts and Discrimination, 78 Ohio St. L.J.
661, 66667 (2017). Avraham and Yuracko argue that tort law can distort behaviors merely
in anticipation of liability, thus causing further discrimination.

Tort law has traditionally not been taught in law schools in ways that take account of its systemic
biases. Yet various doctrines and limitations that tort law treated as neutral had disproportionate effects
that were anything but neutral in whom they most impacted or protected. Courts rarely acknowledge
demographic information about the parties in a given dispute unless some aspect of their identity is
central to litigation. Law school historically has worsened the problem by treating the law as
“perspectiveless” or neutral. Kimberlé Williams Crenshaw, Foreword: Toward a Race Conscious
Pedagogy in Legal Education, 11 NAT'L BLACK L.J. 1 (1989). Yet this “neutral” or “colorblind” way
of approaching the law often has the effect of ignoring, or even erasing, the discriminatory structures
and principles shaping tort law, whether the issues involve sexism, racism, ablism or other forms of
structural inequality.

Correcting the various biases will require seeing them first. Our legal system operates by stare decisis,
that is, by building on and usually following precedents. In turn, this means that the lawyerly mind is
trained to identify and gravitate towards tried and true authorities. In keeping with that inclination,
perhaps, the legal academy has tended to teach the same torts cases, thus entrenching not only particular
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cases but to some extent, also traditional viewpoints. Correcting tort law’s biases may require a
revisionist approach to tort law that begins with a reset.

It seems urgent in our era—and hardly out of the mainstream—to call for reexamining tort law’s biases.
Theorists associated with various “critical” positions have long called for such a focus on all areas of
law. Valuable contributions by critical race theory, critical feminist theory, critical legal studies,
“LatCrit” as well as disability crit have laid a foundation for this work. But the work of reenvisioning
tort law is not constrained by any one ideological approach, or it ought not to be. It is of concern for
all of us engaged in teaching, learning about and practicing tort law.

Consider that tort law was shaped, for a very long time, only by white adjudicators and white jurors,
navigated only by white male lawyers and chronicled by white male scholars. Even as that began to
change, it remained a system that continued to benefit white cisgendered able-bodied people, especially
men and those with more resources and social and cultural privilege. Calling that out does not require
any particular political or methodological affiliation. And not calling it out should no longer seem like
a defensible option.

The good news is that tort law is capable of incredible nuance, flexibility, and particularization. Those
qualities are what can make it frustrating for law students seeking a single hard and fast rule. Yet they
are also the very things that make tort law lively and fun to study as well as being capable of significant
systemic change.

Tort Law’s Dynamic Nature Depends on—and Changes with—Culture

Tort law is laudably dynamic; it can and does change in response to changing perceptions of both
identity and justice. This is why it is especially important for students first learning torts to understand
this legal area as one that can play a role in either entrenching various forms of inequality or helping
to minimize them. In delineating the behavior our society deems acceptable or out-of-bounds, tort law
reflects and defines our social relations. As such, the study of tort law offers students the opportunity
to think deeply about their values and belief systems. And it offers them an opportunity to carry into
their professions the desire to participate in changing the law as the arc of justice bends, we hope,
towards greater justice.

Tort law provides an excellent introduction to the common law precisely because of its capacity for
adaptation. It is flexible and changes over time in response to sociocultural, economic and
technological pressures. It is flexible by design: several key doctrines use open-ended standards (like
“reasonableness”) and disputes often require fact-sensitive assessment. This means that tort cases may
be slow or cumbersome or expensive to litigate. The upside is that the law can be tailored to each
particular situation, thus allowing for dynamic change that can be harder to achieve when using
legislation to regulate behavior.

Tort law’s principles are applied in ways that are contingent (or depend for their application) on the
culture and historical moment of those who apply them. That means that tort law’s standard of
“reasonableness”—which plays a starring role in negligence but is also embedded in various other
doctrines—reflects particular values and perspectives at a given place and moment in time.



A Thought Exercise on “Reasonableness”

Imagine you are a judge and you have been asked to make a decision about whether to allow a
case to move forward in an action over a car accident that occurred after the brakes on the
defendant driver’s car failed. The driver had seen a notification on the car’s dashboard which
included a red light and the words: “brakes require service” This notification came four days
prior to the accident and remained on during the intervening time.

At this point, you’ve got only the barest amount of information based on some preliminary exchanges
with opposing counsel. Ordinarily, a driver has a duty to exercise reasonable care in everything they
do, including in relation to the car itself as well as driving and any risks to others their conduct may
cause. You will therefore need to evaluate the reasonableness of the defendant’s actions, and
specifically, whether it was reasonable not to have serviced the brakes on the car when the brake light
had been on for four days and the brakes failed on day five, causing an accident which caused
significant injury to the plaintiff.

What would you want to know in order to assess whether this plaintiff behaved as a reasonable
person would under the circumstances?

Picture the reasonable person. Who appears in your mind?

What is the person’s race, gender, ethnicity and age? Did you imagine a person with a
disability? What is the person’s cognitive level? What do you presume about this person’s
education level and professional status?

There are two points to engaging in this thought exercise. The first is that the assessment of
reasonableness is often highly factual and requires balancing. If the car is new and has never
malfunctioned before, four days may be very little time from a routine service light’s first appearance
to the brake’s failure. If the car is unreliable and the light simply one more sign that it requires
maintenance, then waiting four days may seem less excusable. If the car owner knows that service
lights come on routinely when the car hits certain mileage numbers, it may be even more defensible to
have waited to schedule a routine checkup. Would it matter to you how difficult it was for the driver
to make time to get it to the repair shop? What if the driver was a single parent holding down two jobs
and they had booked a service appointment for the first day they were off work, which was two days
later than the accident? What if the driver was a collegiate athlete involved in exams and training and
hadn’t wanted to distract themselves from those goals, thus postponing the maintenance? What if the
driver was forgetful and kept meaning to fix the brakes when they saw the light on the dashboard but
would forget to make a plan to do so upon leaving the car? What if this forgetfulness were caused by
a form of illness, disability or neurodivergence?

The second point is that tort law’s “reasonableness” standard is highly constructed. We ask jurors
or judges, sitting as factfinders, to determine it in each case because it can and must be considered in
light of all the circumstances. But that does not make it impartial; humans bring their implicit biases
and cognitive limitations to the task of determining what is reasonable. As you study tort law, pay
attention to ways in which the very idea of reasonableness embeds cultural values or reflects ageist,
sexist, ableist, racist or otherwise outdated and harmful notions. Part of changing the law is learning to
identify hidden defaults and highlighting their impact.



In our era, tort regulation can be a lightning rod for political and cultural controversy. Tort actions are
commonly brought by individuals against other individuals or entities, but their sociocultural context
matters and many rulings can have broader impact beyond their individual verdicts. Our approach to
tort law will be to ground cases in their sociocultural context and potential impact as we are reading
and seeking to apply or distinguish them. | encourage you to think about torts and tort cases “in the
real world” not as ancient legal precedents far removed from your experience as a law student and

aspiring lawyer.

As your knowledge of this area increases, it may interest you to think about how tort law helps to
enforce and balance social and economic norms of fairness and responsibility. For some of us, tort law
becomes most interesting when considered as a form of civil justice. Consider, too, the ways in which
the law fails to achieve the proper balance or justice, in your view, and how and why that might be.

Purposes and Theories of Tort Law

Purposes. In one sense, merely describing the purposes of tort law is challenging; the field is
politicized and animated by sharp philosophical disputes over how to define its scope and purposes.
However, the following are noncontroversial starting points: Tort law exists to “(a) give compensation,
indemnity or restitution for harms; (b) determine rights; (c) punish wrongdoers and deter wrongful
conduct; and (d) vindicate parties and deter retaliation or violent and unlawful self-help.” Restatement
(Second) of Torts § 901 (1979)

Tort theorists have argued over whether the purposes of tort are better understood in terms of (1)
the positive legal rights of the victim (and compensation they may be owed as well); (2) the rights
and duties of members of society to one another (and thus fairness to all individuals); (3) limits on
the rights of those who engage in risky conduct or carelessly cause accidents (and
the deterrence tort law imposes on them); and (4) the potential benefits to victims, tortfeasors and
members of society if the costs of prevention and remuneration are maintained at “optimal” levels
(which reflects a commitment to efficiency). Indeed, some casebooks and approaches to tort law focus
very heavily on the economics of tort law, consistent with the views tort law’s core purposes
are efficiency and compensation. Others may take a more philosophical approach, grounding rights and
duties in different theories of justice, highlighting tort law’s purposes of fairness and deterrence.

These terms and theories could be defined at great length and still seem overly simplified to some and
mysterious to others. This text does not purport to be a substitute for an in-depth treatment of
jurisprudence (which is the study of theories or philosophies of law). But it will use these terms—
efficiency, compensation, fairness and deterrence—repeatedly throughout the text, and to ensure
that readers understand them, it is helpful to define them in terms of theories of justice with a grounding
in tort law.

Theories. Tort law is commonly framed in terms of several theories of justice: procedural
justice (with an emphasis on fairness, notice and transparency); distributive justice (balancing
compensation, loss-spreading and efficiency concerns); retributive justice (seeking to punish and
deter wrongdoing); and corrective justice (providing compensation to the victims of tortious
wrongdoing). There isn’t a perfect overlap between the four sets of terms since, for example,
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distributive justice balances both compensation and efficiency, but it is still helpful to understand the
philosophical underpinnings that attach to the 20"-century development of tort law.

Procedural justice focuses on the transparency and fairness of processes by which rights are
created and enforced. As such, it is primarily concerned with fairness. Designing a fair and
balanced process is not a guarantee of fair outcomes because parties are not equally situated
before the law; decisionmakers are not perfectly impartial or incapable of error; and many laws
are outdated and lag behind contemporary views of fairness. Nonetheless, our legal system
stakes significant importance on making an attempt at procedural fairness.

For example, the idea of “notice” plays an important role in many tort doctrines, which
is a nod to procedural justice and reflects the idea that it seems fairer to hold someone
responsible when they were “on notice,” if they knew or should have known that some
harm was likely to happen and still took whatever action they took.

Distributive justice concerns allocating resources and liabilities fairly based on some pre-set
understanding of the right to a “fair share” of both the benefits and burdens. The values driving
that distribution may change over time, by jurisdiction, or in connection with political
administrations. In our era, the driving concerns behind distributive justice have primarily been
economic: who can bear the costs of liability and who should bear the costs of preventing
accidents given the ability of various actors to insure against injury or to internalize the
expenses associated with both injury and prevention? Indeed, contemporary tort law has been
strongly influenced by late 19™-century philosophers who advanced utilitarian theories of law,
as well as 20"-century scholars and judges working in the law-and-economics tradition. Such
theorists often seek the “cheapest cost avoider”-the entity best positioned to absorb the costs
of preventing harm and compensating for it when preventions fail-—so as to maximize
efficiency regardless of moral culpability.

For example, the doctrine of strict liability (liability without fault) has evolved in ways
that allow parties to engage in behavior that they know in advance will be risky, such
as blasting with dynamite prior to construction. However, merely engaging in the
action will cause them to be liable for harms they cause through their actions, which
allows them to internalize the costs of precautions and to make their behavior as safe
and efficient as possible. Or at least, that’s one theory of how it works.

Retributive justice is more commonly associated with criminal law, which seeks to punish
wrongdoers. Tort liability is not typically defined so as to impose suffering or punishment on
the wrongdoer. A tortfeasor may be liable in tort even when morally not blameworthy but
merely careless. Likewise, an actor may be liable even when behaving carefully but
nonetheless causing harm by taking an action to which the law applies strict liability.

In rare or egregious cases, however, courts may award punitive damages that do reflect
theories of retributive justice, namely, that the wrong was so significant the wrongdoer
deserves to suffer.

Corrective justice frames tort law as a form of moral or ethical obligation, structured in terms
of first- and second-order duties. First-order duties specify particular behaviors (such as driving
reasonably or refraining from trespass). Second-order duties arise if an actor breaches their
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first-order duties. Accordingly, second-order duties are duties to repair or make the injured
party “whole,” thus correcting the tortfeasor’s wrongs and compensating for the losses their
breach of first-order duties caused. Corrective justice is oriented around the duties owed by the
defendant to those they injure because its central logic is the “making whole” of the plaintiff.

For example, most plaintiffs sue to recover compensatory damages so that they will be
“repaid” for the costs they incurred in connection with the defendant’s wrongdoing.

One problem with this theory arises when injuries are irreparable; under such circumstances,
tort law may still allow a victim to recover, thus broadening the right of recovery to the
suffering caused by the injury even when the harm is irreparable, that is, something that cannot
be “corrected.” It is also worth noting that the very idea of “wholeness,” when applied to the
body, hints at an ableist understanding of selfhood. Wholeness, of course, is not simply a literal
reference to body parts; it applies to compensation for pain and suffering and medical bills and
many other ways in which catastrophic injury can derail and burden one’s regular way of life.
Hence it is a good idea to keep the literal and figurative uses of “wholeness” conceptually
distinct.

A related theory of tort law is that of civil recourse theory: when a person suffers a particular
kind of harm, they have a right to bring a civil action against the one who harmed them and
seek recovery. Yet unlike corrective justice, the duty to repair does not justify civil recourse
theory. Rather, the individual whose right has been invaded merely has a right of recourse, that
is a right to have their legal claim evaluated. The distinction may seem purely academic, but it
can have important implications for how we conceive of the nature and scope of the plaintift’s
possible rights and remedies. Proponents of both of these approaches commonly treat tort law
as containing moral obligations (that is, they cast it in deontological terms). Tort law
expresses these moral values through rules and outcomes, and efficiency concerns may be
subordinated accordingly rather than prioritized the way they are in the economic account of
torts.

Scholars in the field have produced elegant refinements of each of the theories briefly sketched above;
whole books could be and have been dedicated to each, in fact. There are also deep disagreements
about the justifications of tort law that are much elaborated elsewhere. The debate between the two
dominant views of (1) “corrective justice or civil recourse” and (2) “the efficiency or utility-
maximizing account” is so longstanding, in fact, it has “shown signs of being tired [...] midway
through its sixth decade at the very least[,]” and has prompted “increasingly prominent effort of
scholars across generations to move beyond it, either by declaring a truce or by asserting a third model
for the field altogether.” Nathaniel Donahue & John Fabian Witt, Tort As Private Administration, 105
Cornell L. Rev. 1093, 1094-95 (2020).

A recent synthesis of tort theories has argued that “morality and efficiency are not mutually exclusive
theories of tort”; instead, “tort law operates as a vehicle through which communities perpetually
reexamine and communicate their values, encouraging individuals to coordinate private relationships
without undue state involvement. In short, the goal of tort law is to construct community.” Cristina
Carmody Tilley, Tort Law Inside Out, 126 Yale L.J. 1320, 1324 (2017). The approach in this casebook
most resembles Tilley’s view, of tort law as a means of constructing communities, a force that is legal
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and social and psychological, and one which can be studied through law but also through economics,
sociology, anthropology, and various theories of identity.

To learn the basic contours and doctrines of tort law you need not reconcile deeper conflicting theories,
of course, but it is helpful to gain at least an introduction to the theories that are underpinning the way
tort law was created, has developed, and continues to evolve. When the materials refer to these first
four purposes of tort law—efficiency, compensation, fairness and deterrence—you will now have
at least a preliminary sense of their origins and interconnections.

Check Your Understanding (1-1)

Question 1. A court’s opinion includes the following reasoning: “[T]he imposition of
liability should deter negligent conduct by creating incentives to minimize the risks and
costs of accidents.... If negligence is the failure to take precautions that cost less than the
damage wrought by the ensuing accident [c], it would be unfair and socially inefficient to
assign liability for harm that no reasonably-undertaken precaution could have avoided.”
People Exp. Airlines, Inc. v. Consol. Rail Corp., 100 N.J. 246, 266 (1985)

Which of the four forms of justice does it most seem to reflect?

An interactive H5P element has been excluded from this version of the text. You can
view it online here: https.//saidtorts2d.lawbooks.cali.org/?p=24#h5p- 1

A More Inclusive Approach to Tort Law

The classic accounts of tort law do not typically lay out racial and social justice as a goal, per se, the
way efficiency, compensation, fairness and deterrence are routinely cited as the core reasons for the
system. One reason for this is that tort law has been treated as though it is neutral in application, perhaps
as a concession to anti-discrimination laws and nationwide efforts to make the law more equitable or
at least constitutional. Indeed, in the modern era, courts adjudicating torts disputes often explicitly
sought to proceed as though the law were “color blind” and gender-neutral, preferring to not take any
categorical differences into account. Thus even doctrines that had once been helpful to some vulnerable
groups weakened: “[g]ender and race have disappeared from the face of tort law. The old doctrines
that explicitly limited recovery exclusively to one gender have been either abolished or extended on a
gender-neutral basis.” Martha Chamallas, The Architecture of Bias: Deep Structures in Tort Law, 146
U. Pa. L. Rev. 463 (1998)

In the last two decades, a growing volume of scholarship considers the intersection of civil rights and
tort law and builds on various philosophical theories of law to consider how factors like race, gender,
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social class, ability and sexual orientation may all play into the tort system’s rights and duties. Yet
casebooks are typically slow to take scholarly changes into account. This casebook’s approach to tort
law deliberately frames social justice as one of tort law’s goals, even if it does so aspirationally,
building on the work of scholars who have called for a more inclusive and sociologically informed
account of tort law. If we take seriously the notion that tort law exists to remedy civil wrongs which
the law has defined as such, it seems important that we define those wrongs in terms of what we know
in our present moment, based on sociological, psychological, cultural and empirical evidence.

In the 21 century, we know that many laws fall with disparate impact on vulnerable communities and
individuals. That’s why this book begins with the premise that tort law can be envisioned as a
mechanism for providing greater access to civil justice or a means of perpetuating civil injustice. In
practice, the law might land somewhere in between those two binary choices but conceptualizing it in
this way from the start can provide a capacious and progressive vision toward which to advance. Only
by understanding how tort law “works,” when it fails, and what it means for it to “fail” can we
collectively work towards improving the system. Readers of the book do not have to share the same
definitions of what it means for laws to work or fail; nor need they agree on what it might mean
to improve the system. But engaging in dialogue on those questions while you’re learning substantive
doctrines will greatly enrich your understanding of the law and deepen your ability to analyze and
apply it. It may also make the experience of learning the law more fun and rewarding. That’s the hope,
anyway.

The cases selected for our discussion are designed to give you a sample of the kinds of wrongdoing
tort law does (and does not) redress, as well as the kinds of legal and policy considerations courts use
in the course of their adjudication. They are also selected to encourage you to think about the balance
of rights and duties in the world; tort law is relational. A person has a right, in relation to another
person, to be free from the foreseeable harms that second person would carelessly cause to happen to
the first. Put another way, that second person has a duty to take reasonable precautions to avoid causing
foreseeable harms to the first person (and to others who could be harmed). That sounds easy enough,
in the abstract, and it’s often cited as a first-order principle: where the law creates a right, the law also
creates a duty. But it is often not all that clear what that actually means as applied to facts in the world,
which is a complicated, messy place in which human actors don’t have perfect foresight and often
make mistakes. This is one of the central challenges courts face as they attempt to strike a reasonable
balance and develop and apply fair rules over time.

Challenging Subject Matter & Studying Tort Law

Because tort law is so situated in the “real world,” most cases focus heavily on factual questions with
sometimes quite complicated technical issues. You might find yourself having to pay close attention
to map out the facts or to draw a diagram for yourself so that you can understand how a court describes,
for instance, the angle of collision between a train and a car or pedestrian. Likewise, you may find
yourself struggling to make sense of the theories of causation when a victim is seeking relief from
harm that ensued from a chain of events, or from a combination of multiple factors. Sometimes tort
law is quite gory, and if there is any law school class that needs a trigger warning, it really might be
this one: there will be train accidents and severed limbs; parents claiming emotional distress after
watching their child suffer in agony (perhaps even die before their eyes); there will be fires, and burns,
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and medical procedures gone wrong that might make you squirm with discomfort just reading the facts.
There are also dignitary and privacy harms that can be upsetting whether the conduct in question
features sexist, racist, ableist, or otherwise hateful language or actions, or whether the court itself uses
terms or rhetoric that are dismayingly biased even as it speaks in the voice of our country’s justice
system.

This casebook’s selections feature some challenging subject matter. The choice to center issues of
racial and social justice stems from the belief that sweeping things under the collective rug—or
pretending that our civil justice system isn’t sometimes a part of the problem—is a recipe for moving
backwards in terms of greater equity in our country, rather than moving forwards. However we define
“moving forwards,” that’s the better direction to conceptualize as we bend collectively towards justice.

The Textbook’s Terminology

There are three terms you need to understand from the outset, as they are critical to the perspectives on
tort law offered here and they’ll be used throughout this casebook. When you read a case, you’ll often
be asked what it holds. It’s critical to be able to distinguish the parts of an opinion that are most
meaningful, including which facts, if altered, could affect the outcome. It’s also important that you be
able to characterize the case analytically, that is, descriptively, and evaluate its reasoning. I believe it’s
also helpful to be able to evaluate the case in terms of how it makes you feel, that is, to understand
it intuitively. Identifying your own intuitions about the law can help you in the identity formation that
takes place in law school as you’re refining and revising your values and ideas about the law. You may
find yourself grudgingly agreeing that an outcome that seems correct as a matter of policy, that is, an
outcome that seems normatively correct, nonetheless feels dissatisfying or unfair. In some cases, your
intuition may point in one direction while your normative opinion points in another. A descriptive
approach to the law seeks to interpret or explain existing law while a normative approach to the law
seeks to critique, justify or reform existing law. (There are, of course, some overlaps between the
various approaches but as a starting proposition, it is important to try to maintain a distinction.)

You also need to be able to analyze and describe the law dispassionately, whatever you feel about it
intuitively or normatively. It may seem “touchy-feely” to ask you about your intuitions and not all law
professors will do so. However, being able to acknowledge and validate your own intuitions and
disaggregate them from your analysis is an incredibly powerful way to hone your analytical skills. You
need to be able to answer questions about the black-letter law descriptively and accurately (to pass the
bar, to predict likely outcomes and counsel clients). And you ought to be able to think about the
normative implications of the law as you learn it; that’s what drives home how much your legal
education matters and what differentiates law school from a bar-exam preparation class. Tuning in to
your intuitions can also make it easier to manage the sometimes-challenging subject matter you’ll
encounter in tort law. We are heading into the law of accidents and intentional harms and while it will
often be lively, it is occasionally tragic or bloody or dehumanizing or all of the above.

Here’s a summary of these three approaches to discussing the law:

e Intuitive: how you feel about the facts or ruling; this way of approaching cases is familiar,
even without a legal education
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e Descriptive: an accurate analytical statement of what the law is or does in a given case, which
requires learning how to read a judicial opinion and may require understanding the context or
case law simply to identify the correct legal rule

e Normative: a statement of what the law ought to be, in your opinion, and why based on policy
factors and legal considerations you’ll learn and gain practice discussing throughout the course

Not all professors use exactly the same terminology or emphasize these as centrally but they will all
expect you to be able to shed intuitive modes of thinking and state the rule of a case descriptively
without conflating your normative evaluations at the same time. Law school requires that you routinely
differentiate the “is” from the “ought,” in other words. Whatever the terms anyone uses, learning to
distinguish between intuitive, descriptive and normative modes of analysis is critical to your success
in law school, especially in your first year as you are learning how to “think like a lawyer.”

Differentiating Negligence, Strict Liability and Intentional Torts

Most torts casebooks focus on either negligence or intentional torts as a means of introducing students
to torts. Intentional torts are typically considered to be “easier” to understand because they are a bit
more black-and-white whereas negligence is an area with a lot of “gray” or conceptually less crisp
doctrines. Even this framing, however, may reflect the overemphasis on negligence that has historically
informed legal education. There can be considerable complexity in aspects of the intentional torts even
though it’s true that they have qualities that can make them easier to teach and learn at a superficial
level.

Our approach in this first module gives you a cross-cutting look at the three primary regimes of tort
law all at once: negligence (fault-based), intentional torts (intent-based) and strict liability
torts (no-fault based). This approach helps you gain an overview view of what it is you’re going to be
learning to do with what you learn.

One of the things law school most trains you to do is apply your knowledge effectively. It’s not just a
matter of gaining greater knowledge but learning how to apply it judiciously. Another thing law
school does is train your brain to sort things quickly. You’re going to be asked over and over again to
take a messy fact pattern and distill it down to a rule or prediction. How you distill it down in torts is
partly a function of what you know about these three systems and their purposes and limitations. When
you hear about issue-spotting exercises, for example, you’re being asked to learn rules and apply them
to facts quickly. The speed isn’t the point as much as gaining sufficient practice and comfort so that
you can use this skill in real-time, as though you were in court or speaking with a client or working on
a deadline under pressure. When you see a torts fact pattern, you will learn automatically to begin to
sort things into buckets, by regime, by doctrines you know, and by other factors (such as jurisdiction
and available defenses). This introductory approach gets you to start thinking like a lawyer by learning
to spot and sort different kinds of torts regimes from each other.

You may understandably be anxious to learn the individual elements of each of the torts and get into
the doctrinal weeds. However, by approaching the three regimes in this way, you will gain altitude
over the whole ecosystem before we drop down into the forest and start studying the trees up close.
You will learn why we use different regimes, what the impact of that decision is from a policy
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perspective and why the regimes require different standards of culpability and different evidence. You
will also see commonality and differences in the kinds of interests protected and the kinds of conduct
protected against. Two main questions guide our inquiry throughout this first module:

What sorts of conduct does the law seek to regulate here, and why?
What sorts of interest does the law seek to protect here, and why?

We begin with negligence, which is the core area for most 1L torts courses.
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Chapter 2. Introduction to Negligence

One significant subset of tort law concerns negligence, which usually consists of accidental or careless
wrongdoing that results in harm. Negligence is thus largely concerned with injuries or damage inflicted
through failure to take certain ordinary precautions. Negligence must be distinguished from the two
other regimes you will study. Intentional torts concern tortious behavior that meets a requisite level of
intentionality whereas negligence refers to wrongdoing better characterized as accidental or careless
than intentional. The domain of strict liability law attaches liability categorically to certain behaviors,
no matter whether the actor was at fault in any way. What defines the domain of strict liability is
whether a legislature or court has decided that a particular behavior belongs in this category. Defining
what it means “to be at fault,” instead, falls to negligence law.

The test for determining negligence is whether or not the parties’ conduct was “reasonable” under the
circumstances. This is known as the “reasonable person” standard. Tort law does not anticipate that
actors will behave perfectly, or even expect that they will try to do so. The theory is that it would be
costly and unfair to require that people move through the world never causing any harm; if people were
liable for every possible harm they might cause, they might stop doing many things that are socially
valuable but nonetheless involve some amount of risk. Instead, tort law imposes a reasonableness
standard which depends on the judge or jury’s best retrospective assessment of how a “reasonable
person” would have behaved under the same circumstances.

Over time, negligence law has proven to be adaptive to social, economic and technological change,
since the standard—whether the conduct that produced injury was reasonable under the
circumstances—can change over time and the legal outcome usually depends on the facts of the
specific case. Reasonableness is highly constructed, of course; what it means may well be expressed
as a function of ability, class, gender, sexual orientation and race. Yet, with few exceptions, tort law
uses a “one-Size-fits-all” approach to reasonableness.

The standard negligence action, which attempts to determine whether a defendant’s conduct was
unreasonable and caused harm to the plaintiff, can be expressed as four elements, which are bolded in
the next sentence. For a plaintiff to win a negligence claim, the defendant must
have breached their duty of due care, thus causing the plaintiff’s injuries. The injuries must also be
of the kind that tort recognizes, and there are some limitations on the plaintiff’s behavior that vary
somewhat by jurisdiction and that you will learn about later in your course.
Note that this standard is applied to the defendant’s conduct in determining their potential liability for
negligence. However, it is also applied to the plaintiff’s conduct; in an earlier era of tort law, if the
plaintiff’s conduct was unreasonable (or “contributorily negligent”), the plaintiff’s tort lawsuit would
fail. In the past forty years, legal reforms changed this default. Now only a handful of states bar
recovery in cases involving “contributory negligence”, that is, cases in which the plaintiff’s conduct
contributed to their injuries. All the other states have adopted a “comparative fault” rule that considers
the reasonableness of both the defendant’s and plaintiff’s actions and may offset liability and damages
accordingly.

Summed up, the standard elements of negligence are: duty, breach, causation, and damages. In some
jurisdictions (and casebooks, outlines and other learning materials you may encounter), causation is
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broken into two prongs: causation in fact (sometimes referred to as “but-for causation” due to the most
common test applied) and legal causation (commonly called “proximate cause”). This is why you will
sometimes see the test for negligence listing five rather than four elements. When you cover negligence
later in your course, you will devote multiple weeks to it, so don’t worry about the detailed aspects of
these elements for now. Instead, keep aiming to develop a high-level view that allows you to
understand the distinctions between the regimes in tort law and to look for what differentiates
negligence (fault-based liability), strict liability (no-fault liability) and the intentional torts (intent-
based liability).

Questions for the Readings and Areas of Focus
As you read the first three cases, please keep the following questions in mind:

e Who or what, if anyone or anything, was at fault?

e What could have—or should have—been done to prevent the harm, if anything? And by
whom?

e In what ways is negligence law capable of change over time?

e  Who is “the reasonable person”?

Davison et Ux v. Snohomish County, Supreme Court of Washington (1928)
(149 Wash. 109)

Plaintiffs [Edwin F. Davison and wife] instituted this action against Snohomish county as defendant,
seeking to recover damages alleged to have been suffered by them as the result of the negligence of
defendant in the construction and maintenance of the elevated approach to a bridge known as the
Bascule bridge across Ebey Slough. In the southwesterly approach to this bridge there is a right angle
turn towards the south just *110 easterly of the slough, and at this point the causeway or approach to
the bridge is at quite an elevation above the ground level. The bridge itself is approximately 18 feet
wide; the approach leading to the bridge proper, at the curve just to the east of the bridge, increases in
width to a maximum of 30.9 feet, narrowing again to 18 feet at the end of the turn.

At about 8 o’clock in the evening of November 11, 1926, plaintiffs were driving their Ford automobile
toward the city of Snohomish, and proceeded to cross the bridge from west to east at a low rate of
speed. Plaintiff Edwin F. Davison was driving, and, as the car rounded the curve to the east of the
slough, he lost control, the car skidded, struck the railing on the east or outer edge of the approach just
around the curve, broke through the railing, and, with plaintiffs, fell to the ground. Both plaintiffs
suffered severe and painful injuries, and the automobile was wrecked; for all of which damage
plaintiffs prayed for judgment in a large amount.

Defendant answered plaintiffs’ complaint, denying all the allegations of negligence on its part and
affirmatively pleading contributory negligence on the part of plaintiffs. The action came on regularly
for trial, and resulted in a verdict in plaintiffs’ favor in the sum of $2,500. Defendant seasonably moved
for judgment in its favor notwithstanding the verdict, or, in the alternative, for a new trial. Both of these
motions were denied by the trial court, which thereupon entered judgment upon the verdict, from which
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judgment defendant appeals. There is no dispute as to the reasonableness of the amount of the verdict,
if appellant is liable at all; the sole question raised being the liability of the county for any damages
whatsoever.

Respondents allege that appellant was negligent in *111 the construction and maintenance of the
approach to the bridge, in that, at the time of the accident, the railing through which respondents’ car
broke was insufficient to act as a guard; that the posts which supported the same were decayed; that
the floor or deck of the approach was so constructed as to slope out and down from the center of the
curve to the outer edge, and that appellant, prior to the accident, had been repairing a road near the
west approach of the bridge and in doing this work hauled over the bridge from the east a considerable
quantity of dirt, a portion of which was scattered on and over the approach; that on November 11,
1926, considerable rain fell, and that, as a result, the deck of the approach, being covered with wet dirt,
became very slippery, and, coupled with the other conditions alleged, constituted a menace to motor
vehicle traffic.

Respondents urge that the combined effect of the different matters of which they complain produced a
dangerous situation, and that the suffering of such a condition to exist constituted negligence on the
part of appellant and renders appellant liable for the damages suffered by respondents. Appellant
contends that respondents failed to prove negligence on the part of appellant, and that its motion for
judgment notwithstanding the verdict should have been granted. [***]

It is undoubtedly the law that it is the duty of a municipality to keep its bridges in a reasonably safe
condition for travel. [c] On the other hand, a municipality is not an insurer of the safety of everyone
who uses its thoroughfares; nor is it required to *112 keep the same in such a condition that accidents
cannot possibly happen upon them. As was stated by this court in Grass v. City of Seattle, 100 Wash.
542, discussing an accident to a pedestrian which it was claimed was caused by a drop in a sidewalk
ranging from 2 1/2 inches at one side of the walk to nothing at the other side:

‘Manifestly, it seems to us, a city cannot be held negligent for suffering to remain in a
sidewalk a defect so inconsequential as this one was shown to be. A city is not an
insurer of the personal safety of every one who uses its public walks. It owes no duty
to keep them in such repair that accidents cannot possibly happen upon them. Its duty
in this respect is done when it keeps them reasonably safe for use-safe for those who
use them in the exercise of ordinary care-and we cannot but conclude that this one was
thus reasonably safe.’

Respondents admitted that they were thoroughly familiar with the bridge and its approaches, having
driven over the same many times prior to the day of the accident, and they consequently were fully
advised as to the existence and location of the curve in the approach, the width of the bridge, and the
approaches and the different grades therein.

As respondents rely upon three several elements, each of which they claim resulted from the negligence
of appellant, all three uniting to render the bridge unsafe and to cause the accident which is the basis
of this action, it is necessary to analyze these elements of alleged negligence: First, the insufficiency
of the railing or guard to prevent respondents’ automobile from skidding off the approach; second, the
fact that the deck of the approach, at the curve, sloped downward toward the outer edge, which had a
tendency to cause the automobile to slide in that direction; and, third, the fact that dirt was scattered
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over the deck *113 of the approach, which, being wet by the rain, caused the deck to be more slippery
than it would have been had no dirt been scattered over it.

The use of the automobile as a means of transportation of passengers and freight has, during recent
years, caused certain changes in the law governing the liability of municipalities in respect to the
protection of their roads by railings or guards. A few years ago, when people traveled either on foot or
by horse-drawn vehicles, a guard rail could, to a considerable extent, actually prevent pedestrians or
animals drawing vehicles from accidentally leaving the roadbed, but, as a practical proposition,
municipalities cannot be required to protect long stretches of roadway with railings or guards capable
of preventing an automobile, moving at a rapid rate, from leaving the road if the car be in any way
deflected from the roadway proper and propelled against the railing. As was said by this court in the
case of Leber v. King County, 69 Wash. 134:

‘Roads must be built and traveled, and to hold that the public cannot open their
highways until they are prepared to fence their roads with barriers strong enough to
hold a team and wagon when coming in violent contact with them, the condition being
the ordinary condition of the country, would be to put a burden upon the public that it
could not bear. It would prohibit the building of new roads and tend to the financial
ruin of the counties undertaking to maintain the old ones.’

This principle applies with special force to elevated causeways constructed of wood, such as the
approach from which respondents’ automobile fell, as upon such a structure the railing can be anchored
or secured only to the deck of the causeway. Upon the ground, in situations of special danger, strength
can be given to a guard or railing by driving posts into the earth, and *114 a guard of any desired
strength can be constructed in that manner. A concrete viaduct can be constructed with side walls of
considerable resisting power; but the same degree of protection cannot be expected from a guard or
railing along the side of an elevated frame causeway or viaduct. Respondents introduced some
testimony to that effect that the posts which supported the railing were, to some extent, rotted. We have
carefully considered this testimony, and, for the purposes of this opinion, assume that it was true; but
we still do not think that it was sufficient to take the case to the jury upon the question of appellant’s
negligence in connection with the condition of the railing at the time of the accident.

In regard to the second element of alleged negligence urged by respondents, the fact that, at the curve
in the approach, the deck sloped slightly downward towards its outer edge, we are of the opinion that,
in view of the fact that the slope was so slight as not to be noticeable to the eye, amounting to no more
than a small fraction over an inch to 18 feet horizontal measurement across the deck, or from 2 3/4
inches to 1 1/8 inches to the entire width of the deck, it is our opinion that the maintenance of the
approach in this condition did not constitute such negligence on the part of appellant as would render
appellant liable to respondents in this action. The Supreme Court of Michigan, in the case of Perkins
v. Delaware Township, 113 Mich. 377, held, as matter of law, that the maintenance of a bridge, 16 feet
wide, which had no railings at all, one inch lower on one side than the other, was not negligence on the
part of the township. While the facts of the Michigan case differ considerably from the situation now
before us, the opinion is *115 of value in aiding us in the determination of the case at bar.

Referring to the third element of negligence relied upon by respondents, the fact that some dirt was
scattered over the deck of the approach, and that due to the fact that considerable rain had fallen and
was still falling at the time of the accident, the wet dirt caused the deck to be unusually slippery, we
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are unable to find any testimony in the record which would justify the submission of this element of
alleged negligence to the jury. Appellant would not be liable because of any ordinary accumulation of
dirt or similar matter upon the approach, unless a dangerous condition were permitted to exist for such
a period of time as would imply, in law, notice to appellant of the fact that its roadway was unsafe, and
it should further appear that appellant had been negligent in not remedying the condition within a
reasonable time. Respondents contend in this case that the dirt upon the roadway had been scattered
by appellant’s employees within a very short time prior to the accident. Giving the testimony upon this
point the construction most favorable to respondents’ contention, we feel compelled to hold that, as
matter of law, there was no testimony sufficient to go to the jury upon this alleged element of
appellant’s negligence.

[***] Respondents rely upon the case of Beach v. City of Seattle, 85 Wash. 379, in which this court
upheld a verdict against the municipality, based upon its negligence in leaving unguarded, poorly
lighted, and without danger signals, a blind street end at the edge of a gulch. Examination of the opinion
in this case indicates that the decision was based largely upon the failure of the city to place a red light
or other danger signal at the street end, or to place lights in the vicinity which would disclose the
dangerous situation. The city had also neglected to construct any barrier whatsoever which might serve
as a visible warning of danger, as well as an obstruction. The physical facts which resulted in injury to
the plaintiff in this action constituted almost an invitation to the driver of an automobile to continue
along the street which was *117 broken by the deep gulch; there being nothing to suggest danger. [***]

The judgment is reversed, with directions to dismiss the action.

Note 1. What is the holding in this case? In layperson’s terms, who “wins” and what do they win? In
legal terms, why is that significant?

Note 2. What does it tell you if someone is a petitioner versus a respondent? (Or an appellant versus
an appellee?)

Note 3. On what does the court base its reasoning, in your view? Is it focused primarily on the
capacity—or incapacity—of engineering to prevent accidents like the one at issue? Or does it
emphasize policy reasons? Does it focus on the plaintiff’s conduct? Does it follow precedential
authority in a way that disposes of the case, that is, compels the outcome?

Note 4. This case refers to “Ebey Slough,” in Washington state, an area named for a white settler in
the region whose relationship to the indigenous people of the Tulalip tribe was sufficiently contested
that they made a bid to change the name in 2012. Ultimately the proposed name change failed and
Ebey Slough remains on the map as such. As we read older cases, however, it’s a good idea to be
attentive to the way meanings change over time with revisions of the narratives of our nation’s history
and shifts in cultural awareness. For more, see: https://www.heraldnet.com/news/should-ebey-slough-
be-renamed-some-say-yes/
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Check Your Understanding (1-2)

Question 1. True or false: The court in Davison believed it did not have the authority to decide
whether a municipality could be liable for negligent maintenance of bridges.

An interactive H5P element has been excluded from this version of the text. You can
view it online here: https://saidtorts2d.lawbooks.cali.org/?p=26#h5p-2

Question 2. Davison cites earlier case law approvingly, including this dictum it offers to
support its reasoning:

‘Roads must be built and traveled, and to hold that the public cannot open their highways until
they are prepared to fence their roads with barriers strong enough to hold a team and wagon
when coming in violent contact with them, the condition being the ordinary condition of the
country, would be to put a burden upon the public that it could not bear. It would prohibit the
building of new roads and tend to the financial ruin of the counties undertaking to maintain the
old ones.’

Which of tort law’s primary purposes does this language most serve (or most seem to support)?

An interactive H5P element has been excluded from this version of the text. You can view it
online here: https://saidtorts2d.lawbooks.cali.org/?p=26#h5p-3.

Bartlett v. Northern Pac. Ry. Co. & City of Tacoma, Supreme Court of
Washington (1968)
(74 Wash.2d 881) (Rehearing Denied Jan. 10. 1969)

The trial court in granting summary judgment of dismissal of the plaintiff’s action against the city of
Tacoma and the Northern Pacific Railway Company, commented, ‘Maybe the supreme court will think
differently.” It does!

The end result may be the same at the conclusion of a jury trial, for a jury may reach the same
conclusion as the trial court: That neither defendant failed in any duty owed to the plaintiff which could
have prevented the injuries which he sustained. Nevertheless, we are satisfied that there are issues of
fact which should be decided by a jury.
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The plaintiff had driven his automobile up an inclined roadway where it makes a 90° left turn to cross
a bridge over the Northern Pacific Railway tracks at a height *882 of some 35 feet above the ground.
Unknown to the plaintiff, the surface of the roadway at the place where this turn occurs was slippery
(there were statements that it was icy), and instead of his car making the turn, it continued straight
ahead over a wooden curb, across a 6-foot sidewalk and through a guardrail, plunging to the ground
below.

The plaintiff contends that the defendants knew that, at the temperatures then existing, the roadway at
this point might be icy, and that no adequate warning of the potentially dangerous situation was given.
The defendants? respond that plaintiff was familiar with the roadway and that a posted speed of 10
miles per hour was ample notice that more than ordinary care was required. (The defendants contend
that had plaintiff obeyed that speed limit his car would not have gone over the curb, across the sidewalk
and through the guardrail.)

We said in Barton v. King County, 18 Wash.2d 573, 576, 139 P.2d 1019, 1021, after reviewing a
number of our cases:

The gist of the decisions in these cases *** is that the municipality may be chargeable
with negligence for failure to maintain warning signs or barriers if the situation along
the highway is inherently dangerous or of such character as to mislead a traveler
exercising reasonable care.

We express no view as to the merits of the present controversy; we are simply saying: (1) that a jury
could find the situation at the locus in quo was inherently dangerous, or of such a character as to have
misled a traveler exercising reasonable care; and (2) if the jury should so find, then the adequacy of
the warnings given and of the barriers (curbs and guardrails) maintained would likewise be a jury
question and not an issue to be determined on summary judgment.

The plaintiff urges that the posted speed of 10 miles per hour gave no notice of slippery or icy
conditions; he urges further that instead of a 10 or 12-inch curb, as on the rest *883 of the incline,
constant hitting of the curb where his car ‘climbed’ it had ‘chewed’ it down to an effective height of
only 3 or 4 inches; and that his car, at its speed of 10 miles an hour, would not have gone over an
adequate curb.

The plaintiff contends that a car traveling 10 miles an hour or less can be successfully halted by
relatively low-cost barriers, and that the history of similar accidents at this particular point indicated a
need for more substantial barriers. The defendants respond that Davison v. Snohomish County, 149
Wash. 109, 270 P. 422 (1928), held that a municipality is under no duty to erect a guardrail of sufficient
strength to keep an automobile from crashing through.

The precise holding in that case was that a municipality is under no duty to erect barriers sufficient to
prevent automobiles traveling at a high rate of speed from crashing through. Our disposition of the
present case is not intended to overrule that holding. It is obvious that the erection of barriers sufficient
to prevent a speeding vehicle from crashing through could result in injuries as serious as those that
would be suffered if the vehicle were to crash through a weaker barrier and collide with whatever lay

2 The city and the railway company raise no question as to their joint liability, if there is any liability.
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beyond. Such would not be the case where a barrier is erected to stop slow-moving vehicles from
plunging off a bridge 35 feet above the ground.

The reasoning in Davison [c] was based on the impracticality as a matter of engineering and on
prohibitive costs. We do not consider the ideas of the court, expressed 40 years ago, as necessarily
authoritative on the engineering and financial phases of the same problem today. We are satisfied that
the parties should have the opportunity of presenting their evidence as to the practicality (cost wise or
otherwise) of guardrails or barriers on dangerous or misleading roadways to stop slow-moving
vehicles.

We would in no way derogate from the summary judgment as a proper and valuable instrument for
preventing useless trials; but it should not be used, as in the present case, where a real doubt exists as
to decisive factual issues.

*884 The summary judgment appealed from is set aside with directions to proceed as though it had
been denied.

Note 1.Revisit your statement of the holding in Davison. What do you notice about
how Bartlett frames that earlier case?

Note 2. What is the holding in this case? Who prevails, and what benefit do they receive as a result?
Note 3. To what extent is the plaintiff’s behavior or knowledge relevant in Davison and Bartlett? What

accounts for that, in your view?

In the following opportunity to assess your own understanding, be aware that you are gaining an
introduction to the elements of negligence law. Reading the questions and answers will help you
deepen your own understanding as well as confirming what you have already understood. The
questions are designed to teach you, in other words, in addition to reinforcing what you have learned.

Reflect On Your Understanding — Essay: Bartlett v. Northern Pac. Ry.

Co. & City of Tacoma

Essay: Identify two ways in which Bartlett distinguishes its ruling from Davison and
identify reasons it supplies for doing so.

An interactive H5P element has been excluded from this version of the text. You can view it
online here: https://saidtorts2d.lawbooks.cali.org/?p=26#h5p-4

25


https://saidtorts2d.lawbooks.cali.org/?p=26#h5p-4

Hypothetical: Introducing Negligence and the Reasonable Person Standard

In law school, when you are instructed in “the law” (or “the black letter law”), you are usually learning
to read statutes or distilling rules from the common law. But in legal practice, for litigators at least, the
black letter law is often represented by jury instructions.

Jury “instructions” are the words read to a jury prior to their deliberation. In contemporary trials, such
instructions may sometimes also be provided in print or on a screen so that juries can refer back to
them when deliberating. The instructions are also sometimes referred to as the “charge,” as in
“charging” or “instructing” the jury with the proper law to apply. These instructions include standard
messages about the rules of evidence that are the same from case to case, as well as more precise
statements of the law tailored to the facts of the case.

Traditionally, jury instructions have not frequently been taught in law school or featured centrally in
legal casebooks. This may be partly due to the fact that, at least traditionally in the 20th century, many
law professors had no practice experience. In addition, there has been a growing consensus that trials
are less and less common (and thus less important). Yet jury instructions continue to play an important
role in the contemporary legal world. Trial lawyers tackling new litigation often start by looking at the
existing jury instructions in the relevant area of law so as to understand how they will need to frame
the theory of the case. A given jurisdiction may maintain and update a set of “model” or “pattern jury
instructions” which act as templates that the parties can adapt. The substance of these instructions is
often hotly contested since many lawyers believe that the way the law is framed and articulated for the
jury can play a key part in persuading the jury. (Usually, a case goes to full trial with a jury only if a
significant part of the dispute is riding on some factual aspect. Otherwise, a court can resolve issues as
a matter of law and a jury may never be needed.) Even in cases that never go to trial, however, the jury
instructions provide guidelines for how both sides will shape their arguments and may play a role in
forcing settlement, too.

In any event, when considering the substantive law on a given topic, if you inquire into the relevant
jury instruction you are likely to be thinking like a litigator. The next hypothetical revisits negligence
and asks you to apply a jury instruction to a fact pattern.
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Building-Crashing Driver Hypothetical #1: A driver crashed into a building. This accident
caused damage to the building property, including breaking the glass door and merchandise inside
a bike shop on the premises.

The bike shop owner was inside, and he sustained injuries because of the accident. The bike shop
owner asks you, a practicing attorney, whether he can sue the driver. The facts are deliberately
simplified at this point, and you don’t yet have the elements of various causes of action, but work
from your common sense and what you know so far including your present understanding of the
elements of negligence: duty, breach, causation and harm.

Step 1. What do you want to know? What questions would you ask?

Step 2. Now assume that this dispute proceeded to a jury trial and that the judge would instruct the
jury to determine negligence using the following standard:

Negligence is the doing of something which a reasonably prudent person would not do, or
the failure to do something which a reasonably prudent person would do, under
circumstances similar to those shown by the evidence. It is the failure to use ordinary or
reasonable care.

Ordinary or reasonable care is that care which persons of ordinary prudence would use in
order to avoid injury to themselves or others under circumstances similar to those shown
by the evidence.

What would you want to know if you were a jury tasked with this determination?

One significant subset of tort law concerns negligence, or accidental or careless wrongdoing that results
in harm. The test for determining negligence is whether or not the parties’ conduct was “reasonable”
under the circumstances. This is known as the “reasonable person” standard. Tort law does not
anticipate that actors will behave perfectly, or even expect that they will try to do so. The theory is that
it would be costly and unfair to require that people move through the world never causing any harm;
if people were liable for every possible harm they might cause, they might stop doing many things that
are socially valuable but involve some amount of risk. Instead, tort law imposes a reasonableness
standard. The outcome of this determination depends on the judge or jury’s best retrospective guess of
how a “reasonable person” would have behaved under the same circumstances.

Note that this standard is applied to the defendant’s conduct in determining their potential liability for
negligence. However, it is also applied to the plaintiff’s conduct; in an earlier era of tort law, if the
plaintiff’s conduct was unreasonable (or “contributorily negligent”), the plaintiff’s tort lawsuit would
fail. In the past forty years, legal reforms changed this default. Now only a handful of states bar
recovery in cases in which the plaintiff’s conduct contributed to their injuries. All the other states have
adopted a “comparative fault” rule that considers the reasonableness of both the defendant’s and
plaintiff’s actions and may offset liability and damages accordingly.

With that introduction to the reasonable person standard, let us turn to a nineteenth-century negligence
case to explore its application in early American tort law.
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As you read the court’s opinion in that appeal, consider the core question: what would a reasonable
person have done under these circumstances? What would a reasonable town have done with respect
to its causeway?

Fox v. Town of Glastenbury, Supreme Court of Errors of Connecticut (1860)
(29 Conn. 204)

[***] An inlet from Connecticut river, called the cove, runs up into the mainland in the town of
Glastenbury. [***] [A] highway had been laid through this cove to the Wethersfield ferry, and a
causeway constructed thereon for the accommodation of the public travel. [***] The water in the cove,
along the sides of the causeway, was ordinarily about one foot deep, but in times of freshet it frequently
rose so high as to submerge the causeway, and render its passage perilous and sometimes impossible.
[***] The deceased and her companion, Mrs. Clarinda Fox, had for several years resided about half a
mile from the east end of the causeway, and one of them, at least, had repeatedly crossed it.

About three o’clock in the afternoon of the 6th of August, 1856, having procured a horse and wagon,
they started to go over the causeway, from the main land to the ferry. There was a freshet in the river,
and the water had in consequence risen in the cove so as to cover the causeway, was rising rapidly, and
there was a strong wind.

The deceased and her companion stopped in front of the house of Mrs. French, a short distance from
the causeway, but in full view of it, and there observed that the water was running over the causeway,
and that the wind was high. The deceased inquired of Mrs. French whether people crossed there that
day, to which Mrs. French replied that they had, but that she had seen no one pass that way that
afternoon, and that she had not before noticed that the water was over the road. The deceased then
inquired of Mrs. French if she would dare to cross. Mrs. French replied that she would be afraid, unless
she had a very gentle horse; and the deceased remarked that their horse was perfectly gentle. We deem
this conversation of some importance, because it shows that, while these ladies were encouraged to go
on, by the information that others had passed before them, and by the fact that they had a gentle horse,
they were not betrayed into their perilous undertaking, either by the apparent safety of the road, or by
their own inattention to its condition, until it was too late to avoid it altogether; and that when they
were entirely beyond the reach of danger, and could, with but little inconvenience, have avoided it,
they deliberately determined to encounter and risk whatever of it might beset their way.

As they approached the causeway, the cove and the condition of the water in it could not have escaped
their notice. They saw [***] that the causeway was entirely submerged, that a swift and strong current
of turbid water *207 was passing over it, that there was no rail or visible object of any kind, above the
surface of the water, on the sides of the causeway, by which they could be protected or guided in their
course, and the depth of the water it was obviously impossible for them, before they went into it, with
any degree of accuracy, to calculate or determine. East of the bridge, the water rose to the hubs of the
fore wheels of their wagon, but they reached the bridge in safety. The bridge was raised about two feet
and a half above the level of the causeway.

On the bridge they stopped, noticed and remarked upon the height of the water and the rapidity of its
current, and felt some degree of alarm, but concluded to proceed. As they drove from the bridge into
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the water on the west side of it, they began to apprehend the extent of their danger, and became
frightened; the horse stopped; they urged him forward with the whip, and becoming more frightened
they probably attempted to turn around, and went off the causeway, nearly at a right angle with it, into
the deep water on the north side. These facts seem to us fully proved by the evidence. And we think
that in driving upon the causeway at all, even easterly of the bridge, submerged as they saw it was, and
with nothing visible above the surface of the water to indicate its true location, these ladies disregarded
the dictates of ordinary prudence and discretion.

And surely, when upon the bridge, in full view of the scene before them, and aware, as they must have
been, of the accumulated and increasing dangers in their path, and ... with the knowledge which they
then possessed of the impossibility of seeing the road, because of the turbid condition and ruffled
surface of the water, and the rapidity of its current, they determined to proceed, and drove into the
stream, their conduct was far below the standard of ordinary prudence. [***]

The bridge was twenty-four feet long, and fourteen feet wide between the railings. On this bridge they
were safe; and if they could not, unaided, have turned around and retraced their steps, they could, and
should have remained where they *208 were, until relieved from their unpleasant but not perilous
situation. And again, when, after they had entered the water west of the bridge, their horse, true to the
instincts of his noble nature, faltered, and stood still, they should have heeded his kindly admonition,
and there waited for assistance and deliverance, instead of forcing the animal forward to his fate. The
boat, by means of which one of them was rescued, with two boys in it, was sailing close at hand; a
wagon, with two men in it, was approaching the causeway from the west; and the residence of Mrs.
French, with whom they had just been conversing, was within the reach of their voices. Their outcry
would have brought almost immediate relief.

In view of all the facts and circumstances, [***] we feel constrained to say, that the attempt of these
ladies to pass over this causeway [***] was an act of rashness, which, upon the well settled principles
of law applicable in cases of this character, bars all claims in their behalf for damages from the town.
We think no person of ordinary discretion in their circumstances, and exercising ordinary prudence
and discretion, would have made such attempt.

We are not unmindful of the fact urged upon our attention by the plaintiff’s counsel, that these travelers
were females. And in that fact, and in the timidity, inexperience, and want of skill which it implies, we
can find an explanation of their injudicious and fatal attempt to turn around in the water, but no reason
or excuse for the recklessness of their conduct in driving into it. [***] The inquiry whether, in the
particular case, the party conducted with ordinary care or prudence, always involves the consideration
of the difficulties and obstacles to be overcome, the party’s knowledge of their existence, and his means
and power to overcome them. And if men of ordinary prudence and discretion would regard the ability
of the party inadequate *209 for the purpose, without hazard or danger, the risk should not be assumed.

[***]

In order to entitle the plaintiff to a verdict, he was bound to show, affirmatively, not only the culpable
negligence of the town, but also that the decedent herself conducted with ordinary prudence and
discretion. [***] The application of this settled rule of law we suppose the jury, from inadvertence, or
some other cause, must have failed to make, and finding the negligence of the town, must have decided
to charge it with all the consequences of the accident, regardless of the co-operating carelessness of
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the decedent; which, in our judgment, was distinctly shown by the evidence, and completely
established the defense. We think a new trial should be granted.

Note 1. Do you agree with the court’s determination on these facts, that “no person of ordinary

discretion in their circumstances, and exercising ordinary prudence and discretion, would have made
such attempt”? How do you explain your reasoning? Why do you think the court relays the
conversation the travelers had with Mrs. French, who seemed to provide evidence that the road might
be passable? Most of us have not faced this exact circumstance and many of us have not even faced
analogous circumstances. Tort law often requires that factfinders use their imagination and empathy to
recreate the scene of the accident and evaluate what was “reasonable” under those circumstances.
Might the purposes of Mrs. Fox’s trip matter to the analysis (recalling that she and her companion were
described as trying to reach the ferry)?

Note 2. In a way, the reasonableness standard permits tort law to “crowdsource” what the right thing
to do is, in any given situation. However, traditionally this crowdsourcing reflected the dominant
viewpoint of the “reasonable man.” What would he do under the circumstances, whether considering
the facts in terms of the defendant’s conduct or the plaintiff’s conduct and injury. For instance, what
would the reasonable man do in taking precautions on a hog farm or when battling a grease fire? For
more discussion of the role of gender and reasonableness, see Margo Schlanger, Gender Matters:
Teaching a Reasonable Woman Standard in Personal Injury Law, 45 St. Louis U. L. J. 769 (2001),
Leslie Bender, A Lawyer’s Primer on Feminist Theory and Tort, 38 J. Legal Educ. 3, 22 (1998)). Can
you think of specific circumstances in which the “reasonable man” standard could or should differ
from the “reasonable woman” standard? Is Fox v. Glastenbury such a case? Put another way, are there
circumstances in which using a “reasonable person” standard might not be appropriate? How would
you characterize the judicial description of the plaintiff’s conduct? Note the awkward phrase negating
mindfulness: “We are not unmindful of the fact urged upon our attention by the plaintiff’s counsel, that
these travelers were females.” Does the court give that fact legal significance or not? Is the reasonable
person standard sexist? Why or why not?

Note 3. The opinion is focused on the appeal’s narrow question of whether Mrs. Fox was negligent.
However, an applicable statute required that a raised road like this one be “adequately protected by a
fence or railing on its sides” and the court actually acknowledged that “a majority of us are of opinion
that the town [was] culpably negligent in regard to such protection.” Thus the court would not have
overturned Mr. Fox’s favorable verdict had Mrs. Fox not been found negligent herself. If asked to do
so, how would you analyze the reasonableness (or culpability) of the town on these facts?

Note 4. Davison, Bartlett and Fox all involve cases brought against municipalities for injuries that can
be traced to the failure of railings or guardrails. Can you think of ways to frame the three cases so as
to analogize and distinguish them?

Note 5. Employment Harassment and Discrimination. Over time, courts increasingly began to refer
to the reasonable person rather than the reasonable man. Yet that did not go far enough in at least one
area of law.

The tort law of workplace harassment—which consists of a mix of federal and state laws—remains
difficult for plaintiffs to use in fighting injuries suffered as a result of toxic employment environments.
However, winning sexual harassment cases became somewhat more feasible once courts stopped
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downplaying the threats (and unwanted invitations) women experienced at work and began to take
their claims more seriously. Doing so, however, arguably required that courts shift from a reasonable

person standard to a reasonable woman standard.

In Ellison v. Brady, 924 F.2d 872, 878-9 (9th Cir. 1991), the Ninth Circuit adopted the perspective of
the “reasonable victim™:

If we only examined whether a reasonable person would engage in allegedly harassing
conduct, we would run the risk of reinforcing the prevailing level of discrimination.
Harassers could continue to harass merely because a particular discriminatory practice
was common, and victims of harassment would have no remedy.

924 F.2d 872, 878-9.

In other words, while this standard might seem reasonable from the harasser’s perspective—given the
prevalence of sexist behavior in the workplace—applying it would unfairly prevent victims from
recovering. Ellison thus demonstrates the court’s awareness of the risks of “crowdsourcing”
reasonableness, namely that the so-called “reasonable person” might behave in ways that are harmful
yet common. Tort law might perpetuate structural discrimination if it conducted its reasonableness
inquiry in its ordinary manner in such cases since it might be argued that the prevalence of harmful
conduct was proof of its reasonableness. Ellison opted for a shift from the harasser’s conduct to the

impact on the plaintiff and applied a “reasonable victim’s” perspective to correct what would otherwise
be a failure of tort law:

We therefore prefer to analyze harassment from the victim’s perspective. A complete
understanding of the victim’s view requires, among other things, an analysis of the
different perspectives of men and women. Conduct that many men consider
unobjectionable may offend many women. See, e.g., Lipsett v. University of Puerto
Rico, 864 F.2d 881, 898 (1st Cir. 1988) (“A male supervisor might believe, for
example, that it is legitimate for him to tell a female subordinate that she has a ‘great
figure’ or ‘nice legs.” The female subordinate, however, may find such comments
offensive”); Yates, 819 F.2d at 637, n. 2 (“men and women are vulnerable in different
ways and offended by different behavior””).We realize that there is a broad range of
viewpoints among women as a group, but we believe that many women share common
concerns which men do not necessarily share. 924 F.2d 872, 878-9

There is much that can be said about Ellison v. Brady’s adoption of the reasonable victim perspective.
First, it feels outdated. The court seemed to find it necessary to explain something that may seem pretty
obvious in 2022: in the workplace, telling a colleague or subordinate that they have nice body parts is
inappropriate, especially when doing so repeatedly or in the context of a hierarchical or supervisory
relationship. Second, it may seem odd to consider the “reasonableness” of the victim’s response to an
aggressive and inappropriate (gender-based) power play at work. Is there such a thing as an
“unreasonable” victim in certain instances? Third, the court grounds its relief not in the powerful stance
of autonomy but the vulnerable one of victimhood.

The court proceeds to explain that women are disproportionately more likely to be the victims of sexual
assault and thus “[w]omen who are victims of mild forms of sexual harassment may understandably
worry whether a harasser’s conduct is merely a prelude to violent sexual assault. Men, who are rarely
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victims of sexual assault, may view sexual conduct in a vacuum without a full appreciation of the social
setting or the underlying threat of violence that a woman may perceive.” Per Ellison, women have a
“stronger incentive to be concerned with sexual behavior.” 1d. By framing the harm in terms of fear or
as a prelude to sexual violence, the court seems to ignore that these comments are demeaning and
discriminatory in their own right. Harassing statements like these are acts of power reminding women
to remain in their place.

Are there ways to expand the judicial imagination towards greater empathy and understanding of
sociological difference without casting the plaintiff in terms of a victim? Can power structures be
acknowledged and made transparent using different rhetoric, or in a way that emphasizes different
aspects of a legal rule? For instance, a woman’s autonomy interest in being free from unwanted sexual
advances could justify liability on facts like these even if a woman did not fear becoming a victim of
sexual violence. How might “reasonableness” analysis look if so?

In addition, in departing from the “reasonable person” standard in favor of the “reasonable woman”
standard, Ellison relies on the justification that the reasonable person might ignore or tolerate conduct
that was intolerable to the reasonable woman, which would thus “run the risk of reinforcing the
prevailing level of discrimination.” In a sense, this is the risk of “crowdsourcing” reasonableness. By
considering reasonableness as an objective standard most of the time—which means generalizing it to
some level of conduct rather than particularizing it to the party before the court—we aim to capture
community mores and values.

When might departures from this practice be justified? Should the standard be particularized in gender
discrimination cases only? What about racial discrimination cases? If labor and employment disputes
in tort law fall most heavily on those with lower socioeconomic status, or on particular ethnicities,
should those be taken into account? What role should demographics play in setting the standard for
reasonableness?

Note 6. Though it represented a substantive win for feminism as well as the plaintiff at bar, Ellison is
not the first or the last time the judiciary essentialized gender, even if aiming at a progressive outcome.
By using the “reasonable woman” standard, Ellison may have inadvertently made it more difficult for
people whose identity does not conform with traditional gender categories and who might be facing
similar patterns of discrimination. As gender identity becomes more widely acknowledged as non-
binary or fluid, what responsibility do legislators, lawyers and judges have, if any, to take account of
this expanding awareness of the social constructedness of identity?

Building-Crashing Driver Hypothetical #2: Recall the facts of the earlier hypothetical in which
a driver crashed into a building, causing property damage and physical injuries. You were asked to
consider the reasonable person standard and what you might need to know to determine whether
the bike shop owner could bring an action against the driver.

Now you are told that the driver was epileptic and had been suddenly rendered unconscious at the
wheel mere seconds before he crashed into the building.

Once again, the bike shop owner asks you, a practicing attorney, whether he can sue the driver.
Recall that the elements of negligence are duty, breach, causation and harm. What would you now
want to know in order to determine whether an action might be available against the driver?
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Chapter 3. Introduction to Strict Liability

Strict liability is a regime in tort law in which neither fault nor intent is relevant to liability: the actions
that caused injury were of a particular kind so dangerous, or for other reasons deemed so risky, that
courts or legislators have decided to classify the conduct as a strict liability activity. A plaintiff merely
needs to prove that the defendant acted in such a way that caused the plaintiff’s injuries: the elements
are action, causation, and harm. In theory then, this looks simple; in practice, it can be more complex,
either because a factual question exists as to whether the action properly falls within a category of
behavior deemed strict liability or because the question is one “of first impression”—never decided by
this court before—and a court must newly decide how to categorize this new form of behavior or risk.

Often when faced with such a question, courts and legislatures look to existing categories of actions
subject to strict liability. For example, ownership of wild animals is strict liability (and in many
jurisdictions, even dog bites are treated under strict liability). Uses of dynamite and other forms of
“ultrahazardous activity” fall under strict liability in most instances, and in some jurisdictions, this
means that firework displays are governed by strict liability. Students are sometimes surprised to learn
that gun use and manufacture are not subject to strict liability. Finally, one kind of product liability
action is generally considered under strict liability, as you’ll learn if your course covers products
liability later in the term. Courts may analogize the conduct in question to one of those existing
categories. In evaluating whether an action should be categorized as strict liability courts may also
consider the level and kind of risks the action poses versus the benefits that flow from such action (or
from the use of such a product, in product liability cases). Policy determinations about the possibilities
for innovation may depend on tort law’s fact-sensitive capacity for balancing the benefits and risks to
various different stakeholders. These policy questions become especially salient with respect to
emerging technologies which often seem to carry great promise but also come with unknowns
regarding how they will be integrated into society and how their risks will be fully discovered and
managed.

What are your intuitions about the proper balance when it comes to regulating new technologies? As
a normative question, consider whether you think driverless cars, drones or highly immersive games
such as Pokémon GO should be subject to strict liability. Descriptively, numerous regulatory
provisions at the state and federal level already cover some aspects of these technologies but it’s
worthwhile to think, in this introductory module, about what you think as a policy matter is a sound
answer for tort law, and why.

Introduction to the Restatements

As courts and legislatures reflect on these issues, they often turn to an important resource called the
Restatement of Law. There are four Restatements for tort law: The Restatement Third of
Torts: Liability  for  Physical and  Emotional = Harm (2010/2012), Apportionment  of
Liability (2000), Products Liability (1998), and Liability for Economic Harm (2020). You can learn
more about them here: https://www.ali.org/publications/show/torts/ or search online for general
discussions of them. They are descriptions of existing black-letter law, drafted by practitioners,
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academics and judges in committees that spend years contributing to making these extensive records
of the law. The Restatements predated the widespread availability of legal databases that have since
made researching national law comparatively easy. Before such databases were available, it was often
hard to locate and survey “court reporters,” which were expensive, heavy tomes not necessarily
organized in uniform or consistent ways. The Restatements provided an efficient means of learning the
contours of an area of law in many jurisdictions at once. Even in the era of databases, however, the
Restatements have remained useful in their capacity to provide reliable summaries of the law along
with extensive examples and comments.

The Restatements—as their name implies—are meant to restate or summarize the law, descriptively.
In some areas of law, including torts, they grew more prescriptive or normative. Instead of expressly
trying to state what the law simply “was” for instance, the drafters of the Restatement on Products
Liability added to its summaries of the law their recommendations for what the law “should be,
ideally.” (This distinction provides an example of why it’s helpful to learn to distinguish between
descriptive and normative statements of law.) The Restatement (Third) is not yet completed so you
may see courts, treatises and this casebook refer to provisions of either the Second or the Third at
different points. Various controversies have arisen with respect to some of the positions taken by the
drafters of the Third Restatement. Judicial opinions sometimes reflect this by stating that they will
retain the rule of the Second rather than adopting the Third on a given issue. Armed with this basic
background on the Restatements of law, you are now in a better position to understand the role they
play in the formation of strict liability law, especially in the last case in this section, Toms v. Calvary,
below.

Questions for the Readings
As you read the next two cases, please keep the following questions in mind:

e When is strict liability applicable?
e Why does policy dictate the imposition of strict liability in some instances, but not in others?
e What does this tell us about tort law’s deeper purposes?

A note about confusing terminology in the next case: Respondent Halsett is considered a “licensor”
of laundry equipment because he allows customers of his laundromat to enter his property and use his
machines. Petitioner Garcia is a “licensee.” The court makes reference to an argument that’s been
omitted here for length and clarity, in which Halsett tried to argue that Garcia was a “bailee” of the
defective washing machine. The court dismisses that theory, which was Halsett’s attempt to argue that
the young injured boy should have borne responsibility for the operation of Halsett’s commercial
washing machine.
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Garcia v. Halsett, Court of Appeals of California, First App. Dis., Div. Three
(1970)
(3 Cal.App.3d 319)

The plaintiffs appeal from a judgment in favor of the defendant following a jury trial. On July 19, 1962
the appellant, Arthur Garcia, an 11-year old boy, was injured in respondent’s Happy Coin Launderette
in San Jose. Respondent had owned the business since 1959. Launderette Sales designed the store
layout and sold and installed all of the equipment. Respondent had nothing to do with the design of the
store or with installation of the equipment. The facilities of the launderette included four rows of coin
operated washing machines. The machines were Philco-Bendix, front-loading, commercial washers.
These machines have a washing cycle, three rinse cycles, two spin cycles, and one long extraction
cycle. The last of these cycles is a spin cycle lasting 4 1/2 or 5 minutes, during which the tub of the
machine obtains a velocity of 370 revolutions per minute. The entire procedure lasts 30 minutes.

At the time of the accident, the machines were equipped with a circuit breaker, or reset button. The
circuit breaker is a fuse, and has one purpose only: In the event of a short in the machine, or of a motor
overload, which would create a heavy draw of current and consequently constitute a fire *322 hazard,
the circuit breaker will break the circuit and stop the machine completely. If the circuit breaker button
is depressed while the machine is running, it will stop the machine. However, the moment that the
button is released the machine will start operating again. The circuit breaker is not used to stop the
machine manually. Respondent testified that the manufacturer did not intend that this button should be
used to stop a machine in order to reach into the loaded machine.

The appellant, Arthur Garcia, had been instructed by his mother as to how to run the machines and had
been going there to wash clothes about once a week. He had also read the posted instructions regarding
the loading of the machine. The uncontradicted testimony of the appellants establishes that the accident
took place in the following manner: On the date of the accident, Arthur went to the Happy Coin
Launderette with his 10-year old brother to do some laundry. When he entered the launderette, he
looked for available machines, and found machines 1 and 2 at the far end of the launderette. On prior
occasions when he went to the launderette, he always used this same type of washing machine. He
took a portion of the clothes and put them in machine No. 1, and then inserted a quarter and started the
machine. He then went to machine No. 2, put in the balance of the laundry, inserted a quarter, and
started the second machine. Both machines started. In accordance with the posted instructions, he put
soap in each machine, and began to read a magazine.

While he was sitting there, machine No. 2, the machine which he had started second, stopped. He
actually saw the machine stop. Prior to that time, the machine had been spinning. He had seen it
spinning through the window in the machine. The water had all drained out and it was clean; he could
see through the window in the washer. After machine No. 2 stopped, he waited until machine No. 1
stopped, three or four minutes later. He unloaded the clothes from machine No. 1. During this time
machine No. 2 was stopped. He then went to machine No. 2 and began removing the clothes.

The first batch of clothes he pulled out of machine No. 2 were ‘all dry, like spin dry’. When he inserted
his hand into the machine the second time, the machine made a funny noise and started up fast. When
the machine started up, his arm became entangled in the clothing. His arm was twisted around and he
himself was twisted around until he had his back to the machine.
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Respondent Halsett testified that upon hearing Arthur’s screams he came out of the office at the rear
of the launderette. The quickest thing he could think of to do under the circumstances was to pull the
plug, *323 which is located at the back of the machine. In order to pull the plug, he had to go over the
top of the machine and reach down in back. He could have depressed the reset button, but as soon as
one let go of the button, the machine would start up again. When respondent returned to the launderette,
after having taken Arthur home, he plugged in machine No. 2, and at that time the machine was in its
fast spin cycle. Respondent also testified that he thought the washing machine in question was perfectly
safe and had all the safety features that were required. However, he also testified that the machine did
not have a micro switch and that they were not available at that time.

A micro switch is a sensitive, pressure-activated switch which is placed across the main electrical
circuit of the machine. It serves as a safety device. When activated, by opening the door, it completely
shuts off the electricity going through the machine. The purpose of the micro switch is to prevent the
machine from operating when the door is opened. Respondent admitted that if such a switch had been
on the machine on the date of the accident, the machine could not have started spinning when Arthur
opened the door and inserted his arm.

Micro switches sell for around $2.00. Shortly after the accident respondent obtained 12 of these micro
switches and installed them himself on the machines. Experts for both appellants and respondent
testified that micro switches had been on the market for a number of years. Appellants’ expert witness,
an experienced appliance dealer, testified that, in his opinion, the washing machine in question was
defective because, first, the timing mechanism was defective, and, second, a 1958 Bendix commercial
washer manufactured without a micro switch would be defective. If the machine was manufactured
without a micro switch, a switch could be purchased and installed. This machine was defective because
it did not have a micro switch on it. Other Philco-Bendix machines manufactured as early as 1952 had
micro switches. Machines produced by other manufacturers have micro switches which serve as safety
switches. Appellants’ expert witness also testified, in effect, that wear and tear resulting from years of
use may result in a timer becoming faulty, thus causing the machine to stop during a cycle and then
start again when the machine is jarred or the door opened.

The appellants contend that the trial court committed reversible error in that it refused to give the
instructions offered by appellants on (1) bailment, and (2) strict liability.

[***] There is no question raised as to the form of the instructions, only as to their applicability. The
appellants’ contention is without merit since the facts do not establish a bailment of the washing
machine. [***] In order to constitute a bailment, possession of the article bailed must be given or
delivered to the bailee. [cc] Appellants contend that appellant Arthur had at least
constructive® possession of the washing machine during the time he was using it. However, this
argument is also without merit. Appellant Arthur assumed no responsibility for the safekeeping of the
machine, and did not have the right to remove it or tamper with the mechanical parts of the washer.
Appellant Arthur merely acquired a license to use the washing machine and was not a bailee. [c] Since
respondent could have prevented appellant Arthur from using the washing machines, and respondent

3 Editor’s note: “Constructive” is a term of art that indicates that the law will make an assumption, regardless of the
truth. Constructive possession would mean that whether or not Arthur actually possessed the machine, he could, for
legal purposes, be assumed to be a possessor. The court immediately rejects this idea but the word “constructive” will
return later in the course as a way of signaling that the law is making an assumption or relying on a legal fiction for
particular purposes.
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impliedly gave Arthur permission to use them, Arthur merely had a license and cannot be considered
a bailee of the machines.

The appellants submitted proposed jury instructions on the issue of strict liability in tort which the
court refused to give. [***]

Strict liability applies to the manufacturer of chattels which cause personal injury. (Greenman v. Yuba
Power Products, Inc., 59 Cal.2d 57, 63 1049.) This liability *325 has been extended to retailers and
distributors of chattels. (Vandermark v. Ford Motor Co., 61 Cal.2d 256, 262—263.) In the recent case
of McClaflin v. Bayshore Equipment Rental Co., 274 A.C.A. 487, strict liability was imposed upon
the lessor of a chattel. In McClaflin, plaintiff’s decedent rented a ladder from defendant and
subsequently died from injuries received when the leg of the ladder cracked, and decedent fell from it.

The precise legal relationship between the parties has not played a particularly significant role in the
cases imposing strict liability. The court in McClaflin stated [c]: ‘The Greenman rule, moreover,
extends its protection to the injured party without reference to the role he played, or even if he played
none, in the transaction wherein the defective chattel was acquired from its purveyor. He can be a retail
buyer (Greenman v. Yuba Power Products, Inc., supra [c]), a member of the buyer’s family
(Vandermark v. Ford Motor Co., supra [c]), the buyer’s employee (Casetta v United States Rubber Co.
(1968), 260 Cal.App.2d 792, 795), or a ‘mere bystander’ totally unconnected with the chattel’s
purveyor except as an ultimate victim. (ElImore v. American Motors Corp., supra, 70 A.00 C. 615, 618,
623—624.)

Respondent’s argument would exclude from the protected class a person who has a license to use a
product but has no control over it. Appellants’ position in the present case is somewhat analogous to
that of the innocent bystander protected in EImore v. American Motors Corp., 70 Cal.2d 578, 75
Cal.Rptr. 652. Appellant Arthur in the present case did not have control over the washing machine, or
have the opportunity to inspect it for mechanical defects other than those which would be obviously
apparent. In this regard, appellant Arthur is actually in a worse position than a retail buyer or member
of the buyer’s family, who arguably have an opportunity to inspect a product before buying and using
it. Appellant Arthur’s only choice was to pick, at random, a washing machine provided by respondent
for use by the public. The fact that he picked one that may have had a latent defect should not bar his
recovery for injuries sustained when the machine malfunctioned.

Licensors of personal property, like the manufacturers or retailers or lessors thereof, ‘are an integral
part of the overall * * * marketing enterprise that should bear the cost of injuries resulting from
defective products.’ [cc] *326 Although respondent is not engaged in the distribution of the product,
in the same manner as a manufacturer, retailer or lessor, he does provide the product to the public for
use by the public, and consequently does play more than a random and accidental role in the overall
marketing enterprise of the product in question. Thus, the rationale of Greenman and Vandermark
applies as logically and desirably to a licensor of chattels as to the manufacturers, retailers and lessors
thereof. The trial court should have instructed on the issue of strict liability.

Respondent contends that there is no evidence of a defect and thus strict liability is not applicable in
this case. However, it is well settled that a defect may be established by circumstantial evidence. [cc]
The facts summarized above demonstrate that there was ample evidence from which it could be
concluded that the machine in question was defective.
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The judgment is reversed.
Note 1. Why does the court address “the precise legal relationship between the parties”?

Note 2. Does the court hold that there was a defect with the washing machine? What do you think is
the legal significance of this issue and who decides it?

Note 3. In the era in which this case was decided, there were hundreds of laundromats in greater San
Francisco. This site claims that in 1966 there were nearly 500, compared with fewer than 100 in
2016: https://hoodline.com/2017/05/trend-analysis-san-francisco-is-losing-its-laundromats

Generally, significantly fewer single-family homes owned their own laundry machines in large cities,
compared with today’s rates. If laundromats were a primary way that urban households did their
laundry, a ruling on the liability for machine defects carried substantial implications. | have been unable
to find data on the plaintiff, and it would be a mistake to infer very much from the surname, Garcia.
However, we know that the plaintiff was a young male and the name “Garcia” suggests he may have
been of color. Moreover, we know that his family depended on the laundromat and on his efforts there
for the household. Do you think any of these factors were taken into account by the court? Normatively,
do you think they should be in cases like this one?

Check Your Understanding (1-3)

Question 1. Which of the following statements is true of the holding in Garcia v. Halsett:

An interactive H5P element has been excluded from this version of the text. You can
view it online here: https://saidtorts2d.lawbooks.cali.org/?p=28#h5p-5

Note: The following case is a classic tort law case featuring explosives that cause injury to animals,
specifically mink kittens. It illustrates an important set of points about the applicability and scope of
strict liability but it’s not going to garner much love from readers who are also animal lovers. In the
case, you will see references to a theory of tort liability associated with the use of land, called
“nuisance.” A person may be found liable for nuisance based on unreasonable or unlawful use of their
property in a manner that substantially interferes with the enjoyment or use of another’s property. It
can accompany a trespass or be separate from it; odors or sounds, for instance, that travel across
property lines, can count. Private nuisance affects the possessor or owner of property; public nuisance
affects the community as a whole. The case presents nuisance only as an alternative theory but you
may still find it helpful to have that definition upfront.
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Foster v. Preston Mill Co., Supreme Court of Washington (1954)
(44 Wash.2d 440)

Blasting operations conducted by Preston Mill Company frightened mother mink owned by B. W.
Foster, and caused the mink to kill their kittens. Foster brought this action against the company to
recover damages. His second amended complaint, upon which the case was tried, sets forth a cause of
action on the theory of absolute liability, and, in the alternative, a cause of action on the theory of
nuisance.*441 After a trial to the court without a jury, judgment was rendered for plaintiff in the sum
of $1,953.68. The theory adopted by the court was that, after defendant received notice of the effect
which its blasting operations were having upon the mink, it was absolutely liable for all damages of
that nature thereafter sustained. The trial court concluded that defendant’s blasting did not constitute a
public nuisance, but did not expressly rule on the question of private nuisance. Plaintiff concedes,
however, that, in effect, the trial court decided in defendant’s favor on the question of nuisance.
Defendant appeals.

Respondent’s mink ranch is located in a rural area one and one-half miles east of North Bend, in King
county, Washington. The ranch occupies seven and one half acres on which are located seven sheds
for growing mink. The cages are of welded wire, but have wood roofs covered with composition
roofing. The ranch is located about two blocks from U. S. highway No. 10, which is a main east-west
thoroughfare across the state. Northern Pacific Railway Company tracks are located between the ranch
and the highway, and Chicago, Milwaukee, St. Paul & Pacific Railroad Company tracks are located on
the other side of the highway about fifteen hundred feet from the ranch.

The period of each year during which mink kittens are born, known as the whelping season, begins
about May 1st. The kittens are born during a period of about two and one-half weeks, and are left with
their mothers until they are six weeks old. During this period, the mothers are very excitable. If
disturbed by noises, smoke, or dogs and cats, they run back and forth in their cages and frequently
destroy their young. However, mink become accustomed to disturbances of this kind, if continued over
a period of time. This explains why the mink in question were apparently not bothered, even during
the whelping season, by the heavy traffic on U. S. highway No. 10, and by the noise and vibration
caused by passing trains. There was testimony to the effect that mink would even become accustomed
to the vibration and noise of blasting, if it were carried on in a regular and continuous manner.

*442 Appellant and several other companies have been engaged in logging in the adjacent area for
more than fifty years. Early in May, 1951, appellant began the construction of a road to gain access to
certain timber which it desired to cut. The road was located about two and one-quarter miles southwest
of the mink ranch, and about twenty-five hundred feet above the ranch, along the side of what is known
as Rattle-snake Ledge. It was necessary to use explosives to build the road. The customary types of
explosives were used, and the customary methods of blasting were followed. The most powder used
in one shooting was one hundred pounds, and usually the charge was limited to fifty pounds. The
procedure used was to set off blasts twice a day-at noon and at the end of the work day.

Roy A. Peterson, the manager of the ranch in 1951, testified that the blasting resulted in ‘a tremendous
vibration, is all. Boxes would rattle on the cages.” The mother mink would then run back and forth in
their cages and many of them would kill their kittens. Peterson also testified that on two occasions the
blasts had broken windows. Appellant’s expert, Professor Drury Augustus Pfeiffer, of the University
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of Washington, testified as to tests made with a pin seismometer, using blasts as large as those used by
appellant. He reported that no effect on the delicate apparatus was shown at distances comparable to
those involved in this case. He said that it would be impossible to break a window at two and one-
fourth miles with a hundred-pound shot, but that it could cause vibration of a lightly-supported cage.
It would also be audible. Charles E. Erickson, who had charge of the road construction for appellant in
1951, testified that there was no glass breakage in the portable storage and filing shed which the
company kept within a thousand feet of where the blasting was done. There were windows on the roof
as well as on the sides of this shed.

Before the 1951 whelping season had far progressed, the mink mothers, according to Peterson’s
estimate, had killed thirty-five or forty of their kittens. He then told the manager *443 of appellant
company what had happened. He did not request that the blasting be stopped. After some discussion,
however, appellant’s manager indicated that the shots would be made as light as possible. The amount
of explosives used in a normal shot was then reduced from nineteen or twenty sticks to fourteen sticks.
Officials of appellant company testified that it would have been impractical to entirely cease road-
building during the several weeks required for the mink to whelp and wean their young. Such a delay
would have made it necessary to run the logging operation another season, with attendant expense. It
would also have disrupted the company’s log production schedule and consequently the operation of
its lumber mill. In this action, respondent sought and recovered judgment only for such damages as
were claimed to have been sustained as a result of blasting operations conducted after appellant
received notice that its activity was causing loss of mink kittens.

The primary question presented by appellant’s assignments of error is whether, on these facts, the
judgment against appellant is sustainable on the theory of absolute liability.

The modern doctrine of strict liability for dangerous substances and activities stems from Justice
Blackburn’s decision in Rylands v. Fletcher, 1 Exch. 265, decided in 1866 and affirmed two years later
in Fletcher v. Rylands, L.R. 3 H.L. 330. Prosser on Torts, 449, § 59. As applied to blasting operations,
the doctrine has quite uniformly been held to establish liability, irrespective of negligence, for property
damage sustained as a result of casting rocks or other debris on adjoining or neighboring premises. [cc]

There is a division of judicial opinion as to whether the doctrine of absolute liability should apply
where the damage *444 from blasting is caused, not by the casting of rocks and debris, but by
concussion, vibration, or jarring. 92 A.L.R. 741, annotation. This court has adopted the view that the
doctrine applies in such cases. In the Patrick case, it was held that contractors who set off an
exceedingly large blast of powder, causing the earth for a considerable distance to shake violently,
were liable to an adjoining owner whose well was damaged and water supply lost, without regard to
their negligence in setting off the blast, although there was no physical invasion of the property. [cc]

However the authorities may be divided on the point just discussed, they appear to be agreed that strict
liability should be confined to consequences which lie within the extraordinary risk whose existence
calls for such responsibility. Prosser on Torts, 458, § 60; Harper, Liability Without Fault and Proximate
Cause, 30 Mich.L.Rev. 1001, 1006; 3 Restatement of Torts, 41, § 519. This limitation on the doctrine
is indicated in the italicized portion of the rule as set forth in Restatement of Torts, supra:

‘Except as stated in §§ 521-4, one who carries on an ultrahazardous activity is liable to
another whose person, land or chattels the actor should recognize as likely to be harmed
by the unpreventable miscarriage of the activity for harm resulting thereto from that
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which makes the activity ultrahazardous, although the utmost care is exercised to
prevent the harm.” (Italics supplied.)

This restriction which has been placed upon the application of the doctrine of absolute liability
is based upon considerations of policy. As Professor Prosser has said:

“k % * Tt is one thing to say that a dangerous enterprise must pay its way within
reasonable limits, and quite another to say that it must bear responsibility for every
extreme of harm that it may cause. The same practical necessity for the restriction of
liability within some reasonable bounds, which arises in connection with problems of
‘proximate cause’ in negligence cases, demands here that some limit be set. * * * This
limitation has been expressed by saying *445 that the defendant’s duty to insure safety
extends only to certain consequences. More commonly, it is said that the defendant’s
conduct is not the ‘proximate cause’ of the damage. But ordinarily in such cases no
question of causation is involved, and the limitation is one of the policy underlying
liability.” Prosser on Torts, 457, § 60.

Applying this principle to the case before us, the question comes down to this: Is the risk that any
unusual vibration or noise may cause wild animals, which are being raised for commercial purposes,
to kill their young, one of the things which make the activity of blasting ultrahazardous?

We have found nothing in the decisional law which would support an affirmative answer to this
question. The decided cases, as well as common experience, indicate that the thing which makes
blasting ultrahazardous is the risk that property or persons may be damaged or injured by coming into
direct contact with flying debris, or by being directly affected by vibrations of the earth or concussions
of the air. Where, as a result of blasting operations, a horse has become frightened and has trampled or
otherwise injured a person, recovery of damages has been upheld on the theory of negligence. [cc]
Contra: Uvalde Construction Co. v. Hill, 142 Tex. 19, where a milkmaid was injured by a frightened
cow. But we have found no case where recovery of damages caused by a frightened farm animal has
been sustained on the ground of absolute liability.

If, however, the possibility that a violent vibration, concussion, or noise might frighten domestic
animals and lead to property damages or personal injuries be considered one of the harms which makes
the activity of blasting ultrahazardous, this would still not include the case we have here. *446 The
relatively moderate vibration and noise which appellant’s blasting produced at a distance of two and a
quarter miles was no more than a usual incident of the ordinary life of the community. See 3
Restatement of Torts, 48, 8 522, comment a. The trial court specifically found that the blasting did not
unreasonably interfere with the enjoyment of their property by nearby landowners, except in the case
of respondent’s mink ranch.

It is the exceedingly nervous disposition of mink, rather than the normal risks inherent in blasting
operations, which therefore must, as a matter of sound policy, bear the responsibility for the loss here
sustained. We subscribe to the view expressed by Professor Harper (30 Mich.L.Rev. 1001, 1006, supra)
that the policy of the law does not impose the rule of strict liability to protect against harms incident to
the plaintiff’s extraordinary and unusual use of land. This is perhaps but an application of the principle
that the extent to which one man in the lawful conduct of his business is liable for injuries to another
involves an adjustment of conflicting interests. [c]
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It may very well be that, under the facts of a particular case, recovery for damages of this kind may be
sustained upon some theory other than that of absolute liability. In Hamilton v. King County, 195
Wash. 84, for example, recovery of such damages was sanctioned on the ground that defendant had
trespassed upon plaintiff’s land in doing the blasting which caused the disturbance.

Likewise, if the facts warrant, it is possible that such damages may be predicated upon a violation of
RCW 70.74.250, cf. Rem.1941 Sup., § 5440-25, requiring notice to be given at certain times of the
year when blasting is to be undertaken within fifteen hundred feet of any fur farm or commercial
hatchery, except in certain cases. In Maitland v. Twin City Aviation Corp., 254 Wis. 541, where a low-
flying airplane frightened mink and loss of kittens resulted, recovery was allowed upon a showing that
the airplanes were flown at an unlawfully low elevation. *447 In Madsen v. East Jordan Irrigation Co.,
101 Utah 552, recovery was denied under facts very similar to those of the instant case, on the ground
that the mother mink’s intervention broke the chain of causation.

It is our conclusion that the risk of causing harm of the kind here experienced, as a result of the
relatively minor vibration, concussion, and noise from distant blasting, is not the kind of risk which
makes the activity of blasting ultrahazardous. The doctrine of absolute liability is therefore inapplicable
under the facts of this case, and respondent is not entitled to recover damages.

The judgment is reversed.
Note 1. What is the holding in this case?

Note 2. What does the court suggest (in dictum) about the possibility of recovery in future cases on
similar facts?

Note 3. Practice stating how this opinion serves—or disserves—tort law’s purposes. In so doing, take
note of whether your normative view of the case matches or diverges from your intuitions about the
facts. What do you notice about the relationship between framing the risks and harms in the fact pattern
and determining whether tort law’s larger purposes are served?

Check Your Understanding (1-4)

Question 1. True or false: The court’s holding in Foster v. Preston Mill Co. (reversing the
lower court’s ruling in favor of the plaintiff on a theory of absolute liability) relies on the
rationale that negligence only requires reasonable, not zealous, best efforts, which are satisfied
here because the logging company did lower the strength of its blasts after being notified of the
impact to the mink mothers and their kittens.

An interactive H5P element has been excluded from this version of the text. You can
view it online here: https://saidtorts2d.lawbooks.cali.org/?p=28#h5p-6
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Reflect On Your Understanding — Essay: Foster v. Preston Mill Co.

Essay: How would you explain your answer to the True or False inquiry in the preceding
question, in 200 words or fewer?

An interactive H5P element has been excluded from this version of the text. You can view it
online here: https://saidtorts2d.lawbooks.cali.org/?p=28#h5p-7

When you study proximate cause more deeply, under causation (in the full module on Negligence),
you’ll see that there are interrelated issues of strategic framing involved: if you define an activity by
its harms, how you define its harms will dispose of the legal question. Consequently, it produces a
feedback loop in which parties will try to define the harm and the risk strategically. (Stay tuned—this
will make more sense when you encounter proximate cause. Note, for now that causation is always
required: if a plaintiff cannot show that the defendant’s actions—measured by whatever culpability
level—caused their injury, the plaintiff will fail. Proximate cause often is more important in negligence
law, partly because of the lower culpability standard imposed on defendants and negligence is the area
of law in which proximate cause is traditionally taught. But proving proximate cause is always
required, whether explicitly or implicitly.)

Check Your Understanding (1-5)

Question 1. Which (if any) of the following statements is true regarding the different regimes
of tort law?

An interactive H5P element has been excluded from this version of the text. You can view it
online here: https://saidtorts2d.lawbooks.cali.org/?p=28#h5p-8

As you will learn when you study Product Liability Law, some claims may be bought under strict
liability. The Restatement (Third) limits “strict liability” for injuries caused by defective products
based on the kind of defects alleged. If claims are based on manufacturing defect, strict liability applies;
if the claims are based on design or warning defects, the Restatement articulates a different standard,
more akin to negligence. For now, keep in mind that understanding the differences between these
regimes will pay dividends later as your substantive knowledge deepens.
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Chapter 4. Distinguishing Strict Liability from Negligence
(Socratic Script)

You’ve now completed an overview of negligence and strict liability. This next case is longer by
design, to give you practice with working through a dense opinion. The legal issues purposely overlap
with some you have just worked through in prior cases, in order to give you the opportunity to
recognize, build on and integrate the doctrines you are learning. A “Socratic script” follows, posing
questions that allow you to simulate the kinds of questions a professor often asks in class. Somewhat
similar to Foster v. Preston Mills, Toms v. Calvary involves the question of whether a particular aspect
of recreational fireworks use triggers the imposition of strict liability. As you work through the case,
keep in mind the questions below.

Questions and Areas of Focus for the Readings

e Identify the key arguments by the parties and note how the court evaluates those arguments.
¢ Do you understand the significance of the court’s discussion of the standard of review?

e Observe how the court methodically applies the Restatement factors.

e How does the court deal with the jurisdictional split it identifies?

Toms v. Calvary Assembly of God, Inc. et al, Court of Appeals, Maryland
(2016)
(446 Md. 543)

In this case, we address whether noise emanating from the discharge of a fireworks display constitutes
an abnormally dangerous activity, which would warrant the imposition of strict liability.

Petitioner, Andrew David Toms (“Toms”), operates a dairy farm in Frederick County, Maryland, and
maintains a herd of approximately 90 head of cattle. On September 9, 2012, a church-sponsored
fireworks display took place on property adjacent to Toms’ dairy operation. A permit to discharge
fireworks had been obtained, and the event was supervised by a deputy fire marshal. No misfires or
malfunctions took place. According to Toms, the fireworks display was so loud that it startled his
cattle, and caused a stampede inside his dairy barn. The stampede resulted in the death of four dairy
cows, property damage, disposal costs, and lost milk revenue.

Toms filed suit against the respondents, collectively, Calvary Assembly of God, Inc. (“Calvary™),
Zambelli Fireworks Manufacturing Co. (“Zambelli”’), Zambelli employee Kristopher *546 Lindberg
(“Mr. Lindberg”), and Auburn Farms, Inc. [fn] in the District Court of Maryland sitting in Frederick
County (“District Court”). He alleged that the stampede was the result of negligence, nuisance, and
strict liability for an abnormally dangerous activity. After a bench trial, the District Court entered
judgment in favor of the respondents. Toms appealed to the Circuit Court for Frederick County
(“Circuit Court”). The Circuit Court affirmed the lower court’s ruling. We granted Toms’ petition for
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writ of certiorari, Andrew David Toms v. Calvary Assembly of God, Inc., 442 Md. 515 (2015). For the
reasons explained below, we hold that lawfully discharging fireworks is not an abnormally dangerous
activity, and, therefore, the imposition of strict liability is unwarranted. We affirm the judgment of the
Circuit Court.

FACTUAL AND PROCEDURAL BACKGROUND

Toms operates a dairy farm on 69 acres of leased property near Walkersville, Frederick County,
Maryland. The farm includes a barn and a herd of approximately ninety dairy cows. Auburn Farms,
Inc., at the time of the incident, possessed the adjacent 40 acre property. Calvary sought and obtained
permission from Auburn Farms, Inc. to use its property to host a fireworks display celebrating a church
youth crusade.* Calvary then hired Zambelli, a professional fireworks company, to handle the
fireworks.

Pursuant to Md. Code (2003, 2011 Repl. Vol.), § 10-104(b) of the Public Safety Article, an application
for a permit to discharge fireworks was submitted to the Office of the State Fire Marshal. The
application identified the date, time, and location of the anticipated fireworks display, as well as the
size and number of fireworks shells that would be used. It also *547 identified Mr. Lindberg as the
Zambelli employee who would be responsible for discharging the fireworks, and included his “State
shooter permit”® information, and proof of Zambelli’s insurance for the event. Deputy Fire Marshal
Glen Ruch inspected Auburn Farms, Inc. and [***][t]he application was approved, including the

[extended] 300 foot firing radius, and a permit to discharge fireworks was obtained by the respondents.

The event was open to the public, and advertised in radio interviews, a newspaper ad, and on a banner
located on Calvary’s property on Route 194. Toms recalls seeing the banner, but states he had no notice
of the event’s time or location. [***] The fireworks display took place at *548 8:30 p.m., and Senior
Deputy Fire Marshal Michael Guderjohn was onsite to supervise the event. Apparently, 250 shells
were discharged over a fifteen-minute period without any misfires or duds. According to the parties’
Agreed Statement of Facts submitted in their briefs to this Court, there is no dispute that Toms’ barn
was at least 300 feet away from the firing location. [fn]

At the time of the event, Toms’ cattle were inside the barn. Toms, however, arrived at the barn a few
minutes after Mr. Lindberg began discharging fireworks. Toms states that the explosions startled his
dairy cows, and caused them to stampede inside the barn. No witnesses, however, actually saw the
stampede because no one was inside the barn with the cattle at the time the event started. The stampede,
Toms states, resulted in the deaths of three cows shortly thereafter, and injuries to a fourth cow that
ultimately led to its death, because it had to be “culled” from the herd a few weeks later. [fn] In addition
to the loss of four dairy cows, Toms sustained property damage to fences and gates, disposal costs, and
lost milk revenue. Toms sent a demand letter to Calvary outlining the damages, but Calvary and
Zambelli denied liability.

On December 9, 2013, Toms filed suit in District Court against the respondents seeking damages of
$13,148.20 under the theories of negligence, nuisance and strict liability for an abnormally dangerous

# Toms’ relatives and landlord were also contacted by Calvary, but all declined permission to allow Calvary to host
the event on their property.

5 Firework shooters must be certified in the State of Maryland. Applicants must submit a “Firework Shooter Testing
and Permit Application” to the Office of the State Fire Marshal in order to “to possess, sell or use explosives of any
kind in the State of Maryland.”
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activity. On May 2, 2014, a one-day *549 bench trial took place in the District Court before Judge W.
Milnor Roberts. Several witnesses testified on Toms’ behalf, including his dairy veterinarian, Dr.
Richard Doak, and lay witnesses with experience handling cattle. At the time of the event, the lay
witnesses were located nearby the barn, and they testified about the loudness of the fireworks display,
and hearing “banging” noises emanating from the barn at the time of the alleged stampede. Dr. Doak
testified, among other things, about the tendency of loud unexpected noises to trigger a “startle
response” in cows, which can lead to a stampede as well as injuries if a herd is confined to a small
space. [***]

The District Court entered judgment in favor of the respondents. It found that although Toms sustained
damage, Toms did not establish any basis for liability for the injuries to his property, including
livestock. The District Court determined that the fireworks display was a single event with no evidence
that injuries or damages were sustained by direct contact with the discharged shells. No evidence
established negligence on behalf of the respondents, because they had lawfully complied with statutory
requirements by obtaining a permit, and the conditions of the permit were not violated. As to the issue
of strict liability, the District Court found that the discharge of fireworks could be an abnormally
dangerous activity, but that the danger is contained within the area allowed by the permit: here, a 300
foot firing radius. The District Court, however, *550 did not find that noise from a fireworks discharge
itself was abnormally dangerous. Furthermore, it reasoned, strict liability for an abnormally dangerous
activity could not be imposed, because Toms’ barn was not located within 300 feet of the firing
location.

[***] [T]he Circuit court affirmed the District Court’s judgment. Although it held that the use of
fireworks was abnormally dangerous as to the damage from explosions, the Circuit Court stated that
the respondents “are not strictly liable because the type of harm—damage caused by noise—is not of
a type that makes the activity abnormally dangerous.” Under the theory of negligence, it found no
evidence to show that the respondents breached any duty of care. There was substantial evidence to
show that the respondents “acted reasonably and with due care in preparing [and discharging] the
fireworks display.” Lastly, the Circuit Court held that the theory of private nuisance was inapplicable,
because, as a one-time event, “the fireworks were not substantial and unreasonable and did not rise to
the level of significant harm needed to create a private nuisance.” [fn]

We granted certiorari ... to answer the following question:

Does the doctrine of strict liability for an abnormally dangerous activity apply to the noise of a
fireworks discharge, based on the facts of this case?

*551 For the reasons stated below, we shall answer in the negative. Accordingly, we affirm the
judgment of the Circuit Court, and agree that there is no liability for abnormally dangerous activities,
but for reasons different than those articulated by the Circuit Court.

STANDARD OF REVIEW

The question before this Court is whether discharging fireworks—specifically, the noise it produces—
is abnormally dangerous, and thus, subject to strict liability. Whether an activity constitutes an
abnormally dangerous activity is a question of law. RESTATEMENT (SECOND) OF TORTS § 520
cmt. | (AM. LAW INST. 1977) (stating that the function of the court is to decide whether an activity
is abnormally dangerous by considering several factors and “the weight given to each that it merits
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upon the facts in evidence”). “As with all questions of law, we review this matter de novo.”
[c] Gallagher v. H.V. Pierhomes, LLC, 182 Md.App. 94, 109 (2008).

For questions of fact for an action tried without a jury, we apply a clearly erroneous standard. Md. Rule
8-131(c) states:

When an action has been tried without a jury, the appellate court will review the case
on both the law and the evidence. It will not set aside the judgment of the trial court on
the evidence unless clearly erroneous, and will give due regard to the opportunity of
the trial court to judge the credibility of the witnesses.

“On appellate review, the Court of Appeals may set aside the judgment of the lower court based on the
factual findings of the lower court only when those findings are clearly erroneous.” Helinski v. Harford
Mem’l Hosp., Inc., 376 Md. 606, 614, 831 A.2d 40, 45 (2003) (citing Md. Rule 8-131(c)).

DISCUSSION

Maryland has long recognized the doctrine of strict liability, which does not require a finding of fault
in order to *552 impose liability on a party. See Yommer v. McKenzie, 255 Md. 220, 222 (1969); Toy
v. Atl. Gulf & Pac. Co., 176 Md. 197 (1939). The doctrine is derived from the famous 1868 English
case of Rylands v. Fletcher, which recognized that, under certain circumstances, no-fault liability could
be imposed.® [***] The modern formulation of the strict liability doctrine is found in the Restatement
(Second) of Torts 8§ 519-520 (1977). This Court adopted that formulation in Yommer, while the
Restatement (Second) of Torts was still in its tentative draft. 255 Md. at 223-24, 257 A.2d at 139.

[***]
Restatement (Second) of Torts § 519 defines strict liability for an abnormally dangerous activity:

One who carries on an abnormally dangerous activity is subject to liability for harm to
the person, land or chattels of another resulting from the activity, although he has
exercised the utmost care to prevent the harm.... This strict liability is limited to the
kind of harm, the possibility of which makes the activity abnormally dangerous.

To determine whether an activity is abnormally dangerous, a court uses six factors. *553 These factors
are:

(a) existence of a high degree of risk of some harm to the person, land or chattels of
others;

(b) likelihood that the harm that results from it will be great;

(c) inability to eliminate the risk by the exercise of reasonable care;

(d) extent to which the activity is not a matter of common usage;

(e) inappropriateness of the activity to the place where it is carried on; and

(F) extent to which its value to the community is outweighed by its dangerous
attributes.

6 “Dean Thayer pointed out the error in the popular assumption that the rule of Rylands v. Fletcher makes the defendant
liable for all consequences in fact resulting from his conduct. This is precisely what the rule of the case does not do;
it makes [the] defendant liable ... only for proximate consequences, not for remote consequences.” Fowler v.
Harper, Liability Without Fault and Proximate Cause, 30 MICH. L.REV. 1001, 1005 (1932) (emphasis in original).
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RESTATEMENT (SECOND) OF TORTS § 520 (AM. LAW INST. 1977). [***] As the Restatement
(Second) of Torts reminds us:

Because of the interplay of these various factors, it is not possible to reduce abnormally
dangerous activities to any definition. The essential question is whether the risk created
is so unusual, either because of its magnitude or because of the circumstances
surrounding it, as to justify the imposition of strict liability for the harm that results
from it, even though it is carried on with all reasonable care.

RESTATEMENT (SECOND) OF TORTS § 520 cmt. f (AM. LAW INST. 1977). The Reporter’s Note
for this section identifies typical abnormally dangerous activities, such as the storage of large quantities
of water or explosives in dangerous locations, and conducting blasting operations in the middle of a
city.

In Maryland, we weigh each factor independently. More emphasis is placed on the fifth factor: the
appropriateness of the activity in relation to its location. Yommer, 255 Md. at 226. “The thrust of the
doctrine is that the activity be abnormally dangerous in relation to the area where it occurs.”
[***] In Yommer, the owners of a gasoline station were held strictly liable for damages resulting from
gasoline contamination of the well water of an adjacent residential property. 255 Md. at 227. There,
we applied the Restatement factors, and found the fifth factor to be the most persuasive factor:

No one would deny that gasoline stations as a rule do not present any particular danger
to the community. However, when the operation of such activity involves the placing
of a large tank adjacent to a well from which a family must draw its water for drinking,
bathing and laundry, at least that aspect of the activity is inappropriate to the locale,
even when equated to the value of the activity. Yommer, 255 Md. at 225.

“We accept the test of appropriateness as the proper one: that the unusual, the
excessive, the extravagant, the bizarre are likely to be non-natural uses which lead to
strict liability.” Yommer, 255 Md. at 226.

In applying the six factors, it is not necessary to have all six factors weigh in favor of a particular party.
“Any one of them is not necessarily sufficient of itself in a particular case, and ordinarily several of
them will be required for strict liability. On the other hand, it is not necessary that each of them be
present, especially if others weigh heavily.” RESTATEMENT (SECOND) OF TORTS § 520 cmt. f
(AM. LAW INST. 1977).

Though the doctrine of strict liability has evolved since the rule in Rylands was first announced, [fn]
the policy concerns in *555 favor of limiting its application remain. Previously, when this Court was
still applying the rule in Rylands, this Court noted that without strict limitations, “the rule would
impose grievous burdens as incident to the ownership of land....” Toy, 176 Md. at 213.
In Rosenblatt, we discussed the nature of the limitations on the doctrine:

We have taken care to limit the application of this doctrine because of the heavy burden
it places upon a user of land. Our cases have limited the class of abnormally dangerous
activities to those activities which would be abnormally dangerous in relation to the
area where they occur. Moreover, we have limited the doctrine with regard to the class
of actors to which it applies: we have required that the one engaging in the relevant
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activity have ownership or control over the land.... And, finally, we have required that
the act have a relation to the occupation or ownership of land. 335 Md. at 73-74
(internal citations omitted).

In Kelley, we refused to apply the doctrine in a case involving a minor’s death caused by the firing of
a handgun. 304 Md. at 133. “The dangers inherent in the use of a handgun in the commission of a
crime ... bear no relation to any occupation or ownership of land. Therefore, the abnormally dangerous
activity doctrine does not apply to the manufacture or marketing of handguns.” Id. [***]

In Gallagher v. H.V. Pierhomes, LLC, the Court of Special Appeals held that pile driving was not an
abnormally dangerous activity. 182 Md.App. 94, 113 (2008). There, pile driving operations at the Inner
Harbor in Baltimore City caused minor damage in a 200 year old residence located 325 feet away from
the construction site. Gallagher, 182 Md.App. at 110. The intermediate appellate court found that the
defendants had acted appropriately in obtaining the proper permits, conducting geotechnical studies,
and carefully monitoring the vibrations produced by the pile driving operations. “[T]here was only a
single recorded vibration that exceeded the limits.” Gallagher, 182 Md.App. at 99-100. The court
concluded that the risk of harm produced by pile driving operations “is not a high degree of risk which
requires the application of strict liability” because that risk can be eliminated “through the exercise of
ordinary care.” Gallagher, 182 Md.App. at 110.

Jurisdictional Split on Strict Liability and Fireworks

Whether fireworks discharge constitutes an abnormally dangerous activity is a case of first impression
in Maryland, because fireworks liability normally arises in the context of nuisance and negligence
litigation.” Some jurisdictions, however, *557 have addressed the issue of whether fireworks are
abnormally dangerous. As evidenced by the cases below, litigation often came to fruition due to a
malfunction or misfire at a fireworks display, which resulted in spectator injuries. Although fireworks
liability cases often share similar facts, jurisdictions disagree on whether discharging fireworks is an
abnormally dangerous activity, as evident by the split of legal authority on the matter.

The highest appellate court in Washington, for instance, held pyrotechnicians strictly liable when a
shell exploded improperly and injured spectators at a public fireworks show. Klein v. Pyrodyne
Corp., 117 Wash.2d 1, amended by 117 Wash.2d 1 (1991). It stated that Restatement factors (a)
through (d) weighed in favor of imposing strict liability, because discharging fireworks creates a “high
risk of serious bodily injury or property damage” due to the possibility of a malfunction or similar
issue. Klein, 810 P.2d at 922. “The dangerousness ... is evidenced by the elaborate scheme of
administrative regulations with which pyrotechnicians must comply[,]” including licensing and
insurance requirements. Id. at 920. Under factor (d), it further determined that discharging fireworks
was not a matter of common usage, because the licensing scheme restricts the general public from
engaging in that activity. Id. at 921. In addition to the high risk discharging fireworks creates, that court
determined that public policy and fairness warranted strict liability. Id. at 922. Otherwise, the injured

" Under certain circumstances, causes of action may exist in cases involving fireworks liability under the theories of
negligence or nuisance. See Crowley v. Rochester Fireworks Co., 183 N.Y. 353 (1906) (“[T]here may be negligence
in the character of the fireworks used on a particular occasion as well as in the method of their discharge.”); Little v.
Union Trust Co. of Maryland, 45 Md.App. 178, 183 (1980) (discussing possible nuisance liability for shooting
fireworks in the street).
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spectators would have been subject to the “problem of proof” because “all evidence was destroyed as
to what caused the misfire of the shell that injured the Kleins.”

Arizona’s intermediate appellate court was persuaded by the rationale in Klein in a case involving a
misfire at a mall-sponsored fireworks display. Miller v. Westcor Ltd. P’ship, 171 Ariz. 387
(Ct.App.1991). Although the issue was in the context of negligence liability under 8 427 of the
Restatement (Second) of Torts, like Klein, it found that the risk of malfunction or misfire could not be
entirely eliminated, and that the “legislature has also recognized the dangerousness *558 of fireworks
by regulating their use” as reflected in a “statutory requirement that a pyrotechnician obtain a surety
bond or certificate of insurance for at least $1,000,000 in order to obtain a license to conduct a public
fireworks display.” Miller, 831 P.2d at 391-92. Therefore, it held that public fireworks displays were
an inherently dangerous activity.

Other jurisdictions, however, have come to the opposite conclusion, and have held that the level of risk
involved with a fireworks discharge does not warrant strict liability. In Haddon v.
Lotito, Pennsylvania’s highest appellate court applied the ultrahazardous activity test, and determined
that strict liability—referred to as absolute liability—did not apply in a case involving spectator injuries
at a public fireworks display. 399 Pa. 521 (1960). Critically, that court distinguished lawful from
unlawful fireworks displays:

[A] public fireworks display, handled by a competent operator in a reasonably safe area
and properly supervised (and there is no proof to the contrary herein), is not so
dangerous an activity.... Where one discharges fireworks illegally or in such a manner
as to amount to a nuisance and causes injury to another, some jurisdictions have held
that liability follows without more. But the production of a public fireworks display,
under the circumstances presented herein, is neither illegal nor a nuisance and,
consequently, liability, if existing, must be predicated upon proof of
negligence. Id. (internal citations omitted).

Other courts have ruled similarly. In Litzmann v. Humboldt Cty., California’s intermediate appellate
court determined that “the handling and discharge of fireworks ... were not such as to come within the
definition of ultrahazardous activities.” 273 P.2d 82, 88 (Cal.Dist.Ct.App.1954). In that case, an
undischarged firework was negligently discarded on fairgrounds, and a minor was severely injured
when he found and ignited it. After applying the Restatement factors, that court declined to impose
strict liability, because “[1]t was the failure of care that caused the injuries and not the nature of the
risks involved.” Litzmann, 273 P.2d at 88.

*559 [T]hese risks could be eliminated by a degree of care far within the bounds of ‘utmost care’....
[Bly the method of firing adopted[,] it was a reasonably easy matter to direct the firing so that injury
would not arise through misdirection of the missiles; and that observation by those skilled enough to
be licensed to explode fireworks was adequate to detect the lack of explosion of the material shot into
the air. It appears, therefore, that the activities engaged in and charged to be ultrahazardous were in
fact risks which could be and would be eliminated if commensurate care had been exercised. 1d.

In Cadena v. Chicago Fireworks Mfg. Co., the Illinois intermediate appellate court stated that only
Restatement factors (a), which focuses on the existence of a high degree of risk of some harm, and (b),
which concerns the likelihood that the harm that results will be great, weighed in favor of strict liability.
297 11.App.3d 945 (1998) overruled on other grounds by Ries v. City of Chicago, 242 11l.2d 205
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(2011). Notably, that court reminded readers that factor (c) “does not require the reduction of all risk”
and that “the exercise of reasonable care in displaying fireworks will significantly reduce the risks
involved [in a fireworks display].” Cadena, 232 Ill.Dec. 60, 697 N.E.2d at 814 (emphasis in original).
Unlike other courts, it interpreted factor (d) broadly and found that “fireworks displays are a matter of
common usage” because “many individuals view them and many municipalities display
fireworks....” 1d. (emphasis in original).

Fireworks Liability in Maryland

In the instant case, Toms asks this Court to expand the strict liability doctrine and hold that noise
emanating from a fireworks discharge is abnormally dangerous to livestock.® *560 [***]

Toms argues that the facts of the case are sufficient to show that each [of the Restatement factors]
weighs in favor of imposing strict liability. He maintains that the resulting sudden loud explosions, for
example, involve a high risk of harm that can trigger a startle reflex in dairy cows, which are known
to be large, clumsy animals. That startle reflex may cause, as Toms alleges happened here, the cows to
stampede and cause injuries to themselves as well as to property. Under factor (c), Toms posits that
there is no way to eliminate this risk other than by choosing an alternative location to host the fireworks
display. He also argues that the risk can be mitigated with advanced notice to the owner of the dairy
cows of the fireworks display. For instance, Toms states that he was never given specific or general
notice aside from a banner on Calvary’s property advertising the event. With advanced notice, Toms
contends he could have mitigated the risks by moving the cows from the barn to an outdoor enclosure.
Toms further argues that factor (d) weighs in his favor, because although “fireworks displays at public
parks, ballparks, and the like, are common, exploding fireworks adjacent to an active dairy farm is
not.” Additionally, under factor (e), discharging fireworks 300 to 500 *561 feet from a herd of cattle,
in Toms’ view, “is a disaster waiting to happen” and therefore, is not an appropriate location.

For support, Toms cites to Toy v. Atl. Gulf & Pac. Co., and its discussion of liability without fault when
an “occupier was not using the land in the common and natural way, and had artificially produced the
potential danger....” 176 Md. 197, 213 (1939). Toms states that the property of Auburn Farms, Inc.
was not being used in the “common and natural way” because it was hosting a one-time event. Toms
further argues that under factor (f), a local church activity provides little benefit to the community, and
does not outweigh the risks associated with the fireworks display to the adjacent dairy farm operation.
Lastly, in addition to the Restatement factors, Toms highlights important policy considerations.
“Because of population growth in Maryland, the interaction [between] farmers and development is a
continuing issue.... Expanding Maryland case law to provide protection for farmers against damages
from such abnormal intrusion would meet a social need.” Toms argues that he sustained a preventable
injury, and if the court does not impose strict liability, it shall remain an injury without remedy.

The respondents contend that the lower courts were correct in determining that, based on the facts of
this case, strict liability is inapplicable, because evidence is insufficient to support Toms’ claim that
the noise produced by the fireworks discharge is abnormally dangerous to livestock. As support, the
respondents cite to Md. Code (2003, 2011 Repl. Vol.), 88 10-101 et seq. of the Public Safety Article

8 In the petition for writ of certiorari, Toms states “This Court ... can expand the factual application of this tort to
instances where the sudden, abnormal noise of a fireworks display, adjacent to livestock, can create strict liability.”
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as evidence that the General Assembly “has already regulated the use of fireworks, and it does not
afford protection to the chattel for noise.”

Furthermore, they posit, the Restatement factors do not support expanding the doctrine of strict liability
for abnormally dangerous activities. In their view, all the factors weigh in favor of the respondents.
Under factor (a), there is not a high degree of risk associated with the discharge of fireworks, because
the use of fireworks is heavily regulated: a deputy fire marshal inspected and authorized the firing
location, and testified that the respondents lawfully complied with the permitting *562 process; the
respondents obtained a permit for the event; Mr. Lindberg voluntarily extended the firing radius an
additional 50 feet beyond the State’s requirement; a senior deputy fire marshal supervised the event,
and testified that the shells were properly discharged with no misfires or duds. Furthermore, the
respondents contend that Toms did not provide evidence that the risk of cows stampeding due to sudden
loud noise is commonly known. Under factor (b), the most common risks associated with a fireworks
display—mishandling, misfires, and malfunctions—did not occur in the instant case. There is no
evidence of the foreseeability of a herd of dairy cows suffering great harm from a fireworks display.
In the past, similar fireworks displays have taken place in close proximity to Toms’ dairy farm
operation without apparent incident. Factor (c) is resolved in the respondents’ favor, they suggest,
because Toms was aware of the event. Lastly, the respondents state that factors (d) through (f) do not
weigh in favor of strict liability, because fireworks displays are a frequent event in the city of
Walkersville, the event was open to the public, and applicable laws were not violated. No noise
ordinances were violated and advanced notice to Toms was not required.

In applying the clearly erroneous standard as it applies to questions of fact, we are satisfied with the
evidentiary findings made by the District Court. There was sufficient evidence in the record to support
those findings. Therefore, we need only review de novo the question of law for the issue of whether
strict liability for an abnormally dangerous activity should be imposed on a lawful fireworks display.

Maryland defines fireworks as “combustible, implosive or explosive compositions, substances,
combinations of substances, or articles that are prepared to produce a visible or audible effect by
combustion, explosion, implosion, deflagration, or detonation.” Md. Code (2003, 2011 Repl. Vol.), §
10-101(f) of the Public Safety Article. We disagree with Toms that our analysis should be so narrow
as to focus solely on the audible component—the noise produced—Dby a fireworks display. In the
petition for writ of certiorari, Toms refers to the *563 “noise of a fireworks discharge,” but the noise
itself is a by-product of the activity of discharging fireworks. By definition, under § 10-101(f) of the
Public Safety Article, fireworks “are prepared to produce a visible or audible effect....” Therefore,
when applying the multi-factor test from § 520 of the Restatement (Second) of Torts, we will consider
all the characteristics and the nature of the risks associated with discharging fireworks. After all, we
are also mindful that “[o]ne who carries on an abnormally dangerous activity is not under strict liability
for every possible harm that may result from carrying it on.” RESTATEMENT (SECOND) OF TORTS
8 519 cmt. e (AM. LAW INST. 1977). We apply the Restatement factors to the instant case:

(a) existence of a high degree of risk of some harm to the person, land or chattels of others. Special
events requiring the use of large, professional “display fireworks” are heavily regulated in Maryland
pursuant to 8§ 10-101 et seq. of the Public Safety Article. [***] We hold that a lawful fireworks
display does not pose a high degree of risk, because the statutory scheme in place is designed to
significantly reduce the risks associated with fireworks, namely mishandling, misfires, and
malfunctions. [***] Critically, in enacting the Public Safety Article, the General Assembly did not
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regulate the audible effects of display fireworks, which indicates that any risk associated with the
decibel level of a fireworks discharge is minimal or non-existent.

Lawful fireworks displays do not pose a significant risk because “[a] person who possesses or
discharges fireworks in violation” of the permitting process “is guilty of a misdemeanor and on
conviction is subject to a fine not exceeding $250 for each offense.” Md.Code (2003, 2011 Repl.Vol.),
8 10-111(a) of the Public Safety Article. To impose a relatively light penalty for an unlawful fireworks
display is telling. If an unlawful fireworks display is only a misdemeanor offense with no possibility
of incarceration, why then should strict liability be imposed for risks associated with a lawful fireworks
display?

(b) likelihood that the harm that results from it will be great. This factor also weighs in favor of
not imposing strict liability, because the purpose of a 300 foot perimeter surrounding the firing location
is to mitigate the likelihood of harm. The instructions sheet attached to the “Application for Public
Fireworks Display” states, in pertinent part:

If other properties are in the fall out zone of the fireworks, a letter must be attached
from the property owner or representative of the property owner stating that they
give *565 permission for their property to be used in the fall out zone. If any structures
are within the fall out zone, the owner of the structure must provide documentation that
the structure will not be occupied during the fireworks display. All structures within
the fall out zone shall be deemed as being unimportant.

The statutory scheme regulating the use of fireworks is specifically designed to reduce risk. “The harm
threatened must be major in degree, and sufficiently serious in its possible consequences to justify
holding the defendant strictly responsible for subjecting others to an unusual risk. It is not enough that
there is a recognizable risk of some relatively slight harm....” RESTATEMENT (SECOND) OF
TORTS § 520 cmt. g (AM. LAW INST. 1977). [***] Because Toms’ dairy barn, and therefore his
cows, were not located within the fall out zone, the likelihood of harm to the public and property was
significantly reduced. The 300 foot firing radius was effective because no shells fired that night
malfunctioned, and no debris littered Toms’ property.

(c) inability to eliminate the risk by the exercise of reasonable care. We are reminded that:

It is not necessary, for the factor stated in Clause (c) to apply, that the risk be one that
no conceivable precautions or care could eliminate. What is referred to here is the
unavoidable risk remaining in the activity, even though the actor has taken all
reasonable precautions in advance and has exercised all reasonable care in his
operation, so that he is not negligent.

RESTATEMENT (SECOND) OF TORTS § 520 cmt. h (AM. LAW INST. 1977). We disagree with
Toms that reasonable care cannot reduce the risk of harm to livestock to acceptable levels. In enacting
88 10-101 et seq. of the Public Safety Article, the General Assembly took care to implement sufficient
precautions *566 so as to ensure that lawful fireworks displays can be a safe and enjoyable activity.
[***] Health and safety, therefore, are of paramount concern, and we are satisfied that the regulations
sufficiently protect the public and property. Only qualified professional fireworks companies and their
agents—authorized shooters—may apply for a permit. The requirements of mandatory insurance
coverage, a physical site inspection, and event supervision is evidence of reasonable care that reduces
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the risk of harm. The site inspection and prior approval of an authority having jurisdiction ensures that
the firing location is appropriate and that injury is unlikely. Importantly, additional measures are
required if other properties are located within the fall out zone, including notice and permission from
that property owner for their property to be used in the fall out zone. The 300 foot firing radius is
sufficient. Furthermore, notice to Toms was not necessary, because his dairy barn was located beyond
the firing radius. In our view, the Restatement does not require the elimination of all risk, and because
the risks inherent with a fireworks discharge can be reduced to acceptable levels, this factor does not
support a conclusion of an abnormally dangerous activity.

(d) extent to which the activity is not a matter of common usage. “An activity is a matter of common
usage if it is customarily carried on by the great mass of mankind, or by many people in the
community.” Yommer, 255 Md. at 225 n. 2 (citation omitted). We recognize that the discharging of
lawful fireworks displays is a matter of common usage.

In a letter dated July 3, 1776, John Adams wrote about the pomp and circumstance that should surround
the *567 celebration of our Nation’s independence:

“I am apt to believe that it will be celebrated, by succeeding Generations.... It ought to
be solemnized with ... Bonfires and Illuminations from one End of this Continent to
the other from this Time forward forever more.””®

As stated in 8 10-101 of the Public Safety Article, fireworks are designed “to produce a visible or
audible effect” for the benefit of spectators. Therefore, we define “common usage,” as it pertains to
this case, broadly to include not only the professionals who discharge fireworks, but also the spectators
who partake in the fireworks display. Almost by definition, lawful fireworks displays involve two
parties: the shooter and the audience. We conclude that lawful fireworks displays are a matter of
common usage. [fn] See also Cadena, 232 Ill.Dec. 60 (determining that the “social utility” of fireworks
displays to communities “is not outweighed by its dangerous attributes.”).

(e) inappropriateness of the activity to the place where it is carried on. When this Court adopted
the Restatement (Second) of Torts” multi-factor test for abnormally dangerous activities, this particular
factor was identified as being the most crucial. Yommer, 255 Md. at 225. “The thrust of the doctrine is
that the activity be abnormally dangerous in relation to the area where it occurs.” Kelley, 304 Md. at
133. Implicit in the granting of a permit to discharge fireworks, is the lawfulness of that
proposed *568 fireworks display. See § 10-103(a) of the Public Safety Article (“[T]he State Fire
Marshal may issue a permit to authorize the discharge of fireworks in a place where the discharge of
fireworks is legal.”). [***] Additionally, Senior Deputy Fire Marshal Guderjohn testified that previous
fireworks displays had taken place within a mile of Toms’ dairy barn. Notably, Frederick County does
not have a noise ordinance regulating the decibel level of fireworks. If Frederick County enacted
regulations further restricting the use of fireworks, the respondents would be obliged to comply with
those regulations in addition to applicable State laws. After all, pursuant to § 10-103(c)(1) of the Public
Safety Article, a permit to discharge fireworks “does not authorize the holder of the permit to possess
or discharge fireworks in violation of an ordinance or regulation of the political subdivision where the
fireworks are to be discharged....” In sum, we do agree that a lawful fireworks display does not fall

9 Letter from John Adams to Abigail Adams, 3 July 1776, MASS. HIST. SOCY,
www.masshist.org/digitaladams/archive/doc?id=L17760703 jasecond [https://perma.cc/P22L-DMRX].
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within the context of “the unusual, the excessive, the extravagant, the bizarre .... non-natural uses
which lead to strict liability.” Yommer, 255 Md. at 226,.

(F) extent to which its value to the community is outweighed by its dangerous attributes. Here, a
church-sponsored fireworks display celebrated a youth crusade, and the event was open to the public.
As a symbol of celebration, fireworks play an important role in our society, and are often met with
much fanfare. The statutory scheme regulating its use minimizes the risk of accidents, thus, reinforcing
the popularity of these displays. This Court recognizes that not all segments of the population may
enjoy fireworks displays, especially those with noise sensitivities, however, we conclude *569 that the
social desirability of fireworks appears to outweigh their dangerous attributes.

Policy considerations. We are mindful that the doctrine of strict liability for abnormally dangerous
activities is narrowly applied in order to avoid imposing “grievous burdens” on landowners and
occupiers of land. Toy, 176 Md. at 213. Toms argues that we should expand the factual application of
this doctrine, however, the Restatement factors do not support such a position. The use of fireworks,
especially in public fireworks displays, is heavily regulated pursuant to 8§ 10-101 et seq. of the Public
Safety Article. Under 8 10-103, a permit to discharge fireworks cannot be obtained unless the State
Fire Marshal determines that proposed fireworks display will “not endanger health or safety or damage
property....” In light of this policy, the respondents cannot be held strictly liable, because they lawfully
complied with the conditions of the permit as well as applicable laws. We are persuaded by the
rationale in Haddon: “a public fireworks display, handled by a competent operator in a reasonably safe
area and properly supervised (and there is no proof to the contrary herein), is not so dangerous an
activity.” 161 A.2d at 162.

At issue in this case is a lawful fireworks display that was implemented pursuant to the requirements
of the Public Safety Article. At trial, Toms did not present any evidence concerning what noise levels
should be appropriate for public fireworks display. Sufficient evidence was not presented to the trier
of fact that a lawful fireworks display was abnormally dangerous to livestock. Thus, as a matter of law
and on a case-by-case basis, we do not extend the doctrine of strict liability for abnormally dangerous
activities under the circumstances.

CONCLUSION

Accordingly, we affirm the judgment of the Circuit Court. Lawful fireworks displays are not an
abnormally dangerous activity, because the statutory scheme regulating the use of *570 fireworks
significantly reduces the risk of harm associated with the discharge of fireworks. Furthermore, it is not
the province of the Judiciary, but rather, the Legislature to determine zoning classifications and enact
noise ordinances that would further regulate the use of fireworks.

PETITIONER TO PAY THE COSTS.

Note 1.What is the law descriptively regarding fireworks in Arizona, Pennsylvania and
Washington? Normatively, do you think the court reaches the correct conclusion with respect to
Maryland? Why or why not?

Note 2. Tort law is often local; rulings may reflect a jurisdiction’s values and priorities. Consider the
role the setting played in Garcia v. Halsett and Foster v. Preston Mill Co. What’s at stake in the fight
over whether the noise produced by fireworks will be subject to strict liability in Maryland?
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Note 3. Why might the District Court have focused on the lack of “direct contact with the discharged
shells”?

Expand On Your Understanding — Socratic Script: Toms v. Calvary

Question 1. What is the legal question in Toms v. Calvary, and what is the holding? (This is
intended to be a straightforward question.)

An interactive H5P element has been excluded from this version of the text. You can view it online
here: https://saidtorts2d.lawbooks.cali.org/?p=30#h5p-9

Question 2. What is the significance, for a trial court, of the question of whether the determination
of “abnormally dangerous activities” is a question of law or fact? How does the answer to this
question differ for an appellate court?

An interactive H5P element has been excluded from this version of the text. You can view it online
here: https://saidtorts2d.lawbooks.cali.org/?p=30#h5p-10

Question 3. The Restatement (Second) of Torts, Sec. 520, lists six factors to determine whether an
activity is abnormally dangerous. The third factor, (c), considers inability to eliminate the risk
through the exercise of reasonable care. Why do you think this inquiry exists as part of the strict
liability determination?

An interactive H5P element has been excluded from this version of the text. You can view it online
here: https://saidtorts2d.lawbooks.cali.org/?p=30#h5p-11

Question 4. To bring the fact pattern of Toms into the realm of a successful negligence action,
what sorts of facts might the plaintiff have to prove? Give an example of one or two changes to the
fact pattern that would make a negligence action plausible.

An interactive H5P element has been excluded from this version of the text. You can view it online
here: https://saidtorts2d.lawbooks.cali.org/?p=30#h5p-12
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Check Your Understanding (1-6)

Question 1. Parties may choose to litigate the issue of whether strict liability can apply because:

An interactive H5P element has been excluded from this version of the text. You can view it
online here: https://saidtorts2d.lawbooks.cali.org/?p=30#h5p-13

This next question involves policy-oriented analysis and you may not have done very much of this yet
in law school. Do your best to work through it and know that you will gain high competency in this
style of analysis by the end of the term, even if it’s a little unfamiliar to you at the moment.

Reflect On Your Understanding — Essay: Toms v. Calvary

Essay: Do you think this case is rightly or wrongly decided? Why? Your answer should include
descriptive analysis (address the law as you understand it to be so far, what the law is) as well
as prescriptive or normative analysis (what you think the law should be, based on a policy
rationale). (Recommended maximum, 200 words)

Distinguish your intuitive response (if you feel the outcome seems unfair, or you hate
fireworks... or you loathe cows) from your descriptive reading of the case law (cases assigned
in the readings and cases cited in Toms).

As a policy matter, what do you think the court should do normatively, that is, based on policy
reasons? You can raise any kind of policy argument that makes sense to you here, for example:

a) an institutional competence argument about the court versus the legislature deciding this
issue;

b) an argument based in doctrine, on the likely impact of expanding strict liability on these
facts, or choosing not to do so;

c) an argument rooted in socioeconomic and cultural values (weighing the competing
priorities of fireworks fans, churchgoers and farmers or other property owners, for instance);
d) an economic or utilitarian argument oriented towards efficiency;

e) an argument from policy in some other form.
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Chapter 5. Introduction to the Intentional Torts: Protecting
Property, Body, and Mind

Part I. Protecting Property and Bodily Integrity

Thus far, the standards of tort liability you’ve learned about have hinged on fault or policy fiat based
on determinations of levels of risk. With these materials, we shift gears and introduce different
inquiries into the conduct of the defendant, as well as the intentionality behind that conduct. Tort
law defines intent in a particular way along a spectrum of volition. A person who intends to act in a
given way satisfies the intent requirement for many of the intentional torts regardless of whether they
intended the harm that their action caused. It’s somewhat like mens rea in criminal law, with which
you may be familiar, in that it’s a required mental state that must be proven for any claim in this
domain. To make out a claim for an intentional tort, the plaintiff must prove the necessary intent level
required for that claim.

In addition, while there is overlap in the kinds of interests that negligence and strict liability protect,
the intentional torts protect additional interests that are critically important to the system of tort law.
Framing the interests accurately becomes much more important in the intentional torts, which tend to
require satisfaction of rigid criteria for a claim to succeed, but which tend to protect interests more
broadly than negligence or strict liability do. For instance, the tort of battery does not protect merely
against physical harm, the way negligence and strict liability do. This tort protects bodily autonomy,
which means that a plaintiff can sue for the invasion of that autonomy even if they’ve suffered no
physical harm.

Similarly, the tort of trespass to land protects against something more than just harm to land; it protects
against one’s ownership in the land and right to use it. A plaintiff can sue for trespass even if nothing
happens to harm their land, merely because property ownership allows owners to stop people from
coming onto their land without permission. The interest tort law is protecting runs deep and reflects
normative judgment about what society values and believes.

For that reason, tort law’s protection of one’s bodily autonomy and one’s home or property may make
intuitive sense. Yet tort law is somewhat idiosyncratic about what it chooses to protect. It has
historically been less protection of violations connected with feelings or one’s mental state. For most
of the history of American tort law, plaintiffs couldn’t recover for emotional distress alone. Courts
feared fraud and expressed concern over their inability to measure genuine harm or suffering with
nothing more than a plaintiff’s allegations of distress. As modern psychology made such assessments
more reliable and standardized, courts were nonetheless somewhat slow to relax the limitations on
recovery for emotional distress.

Scholars have noted the ways in which this sometimes reflected gendered and racist ideas, and tort law
continues to need to understand and account for its internal coherence and equity. For one thing, when
claims for “fright” or emotional distress succeeded, historically they were usually brought by men on
behalf of women (such as a husband or father); for another, they were usually attributable to some
other doctrinal justification. One of the cases in this unit, Gulf v. Luther, permits recovery by a white
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woman for allegedly suffering emotional distress and fright while waiting in a train station when a
Black woman employed by the railway company spoke to her in a way deemed to be insulting. There
are doctrines you’ll see in the case, however, that provide additional reasons for why the court might
have permitted recovery despite the general rules limiting recovery for purely emotional distress.
Racism and sexist tropes also play a role in the way the legal opinion proceeds and in how it construes
the precedents on which it relies.

To understand tort law, it is important to observe the rhetoric used, the way that the court deals with
the evidence in the case, and its unacceptable and dehumanizing treatment of the Black woman whose
action is the source of the grievance. Following that, we’ll look at a case cited in Luther which
demonstrates how case law entrenches racism and creates silences, systematic gaps in the record that
minimize or erase the suffering of people of color and marginalized groups. None of this is comfortable
to read about and it may be hard to confront. Facing these problematic legal practices is critical to
understanding how the law operates as well as gaining glimpses of how to do better in listening to and
amplifying marginalized voices. Even in many cases in which people of color win, often the judge, or
the other parties are permitted greater voice and representation and the victorious plaintiff may be
somehow silenced or almost absent, as is the case in Mulloy v. Hop Sang, the Canadian case featuring
an unwanted amputation.

These cases are also meant to give you a sense of how sometimes tort law did redress some forms of
social injustice; maybe not fully enough, maybe not always, but at least in some instances. In some
instances, tort law can operate as a form of civil rights protection, as in Ruiz v. Bertolotti in which the
court struggles to fit the fact pattern into its existing torts and yet decides not to ignore the defendant’s
wrongful behavior despite the technical hurdles it must overcome to do so.

Finally, the last case in this Module, Cobbs v. Grant, provides a fact pattern that allows you to revisit
negligence and test your high-level understanding of the distinctions between negligence and the
intentional torts, framed against the backdrop of a medical malpractice fact pattern. It also reaffirms
how the interests in battery extend well beyond the scope of a broken bone or bruise to protect a deep
and robust form of patient autonomy.

Over the course of the next few classes, we will encounter sometimes painful or triggering material
pertaining to race and gender, but it is material that helps us understand the scope of tort law’s reach,
historically, and currently. It also helps us understand what tort law has avoided doing, and silences
tort law has created by defining the suffering in society to count, or not to count, as cognizable under
its doctrines
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A note about the anachronism of reading older cases: these cases remain relevant for today’s
learning but reading them requires that we adopt some respectful norms of discourse. Older cases
use terms that are out of date and sometimes downright offensive. Your class may develop ground
rules for how to discuss sensitive issues, or address class norms in the syllabus. These suggestions
offer an alternative, but please follow your course’s conventions if those are explicitly provided.

If you are reading from an opinion, you may quote the case language verbatim if you need to do
so. Some students may feel that doing so is always unnecessary or triggering, but law school
requires that students learn to summarize and paraphrase accurately and, in some cases, verbatim
quotation is the most accurate, efficient or even least harmful means of proceeding. Other students
may feel that if it’s in the opinion, it is language that can be used with impunity and may not realize
the full impact of using the terms somewhat carelessly. In addition to these contrasting views,
Professors may also wish to meet their pedagogical goals and hold a stimulating conversation
without sacrificing an entire class only to the problems of controversial terminology. Your
professor will decide how much attention to give this issue, of course, and whether to set ground
rules for class discussions. Unless otherwise instructed or collectively determined, | encourage you
to adopt the following practices:

e Ifyou are paraphrasing or describing the case, do not use the offensive term; use appropriate
21st-century terms instead. For example, in the Texas cases below, instead of using the
terms it uses (“colored” and “Negro woman”), please use the appropriate contemporary
term (“African American” or “Black”) unless you are reading the exact language of the
case. Even then, please be thoughtful about whether and when hateful or offensive language
needs to be read aloud. It is painful for many to hear judicial language that encodes and
authorizes racism and other forms of discrimination, especially without explicit censure
that signals a break with that past.

e Lawyers cannot and should not shrink from the ugliness in our laws whether it is historical
or contemporary. Yet as they consider how to increase equity in the legal system, law
students should keep in mind that refraining from critiquing racist legal statements or
concepts embedded in our laws amounts to ratifying them through silence.

Questions for the Readings
As you read the next few cases, please keep the following questions in mind:

e Why does it matter if an action is brought in negligence versus the intentional torts?

e What interests does each of the domains protect, and what sorts of conduct does each regulate?
e What do you observe about how culpability is defined and determined?

e What do you note about the rhetoric, and judicial voice, in these opinions?
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The Tort of Trespass

“A trespasser is a person who enters or remains upon land in the possession of another without a
privilege to do so created by the possessor’s consent or otherwise.” Restatement Second of Torts Sec.
329.

For a plaintiff to succeed in bringing a claim of trespass, they will need to prove the following elements:

e unauthorized entry upon land
e with intent

If a person enters the land of another, moving with the required level of intent that entry is a trespass
if it was made without permission or beyond the permission granted. The mail carrier has a privilege
to enter upon land to deliver and retrieve mail, for instance, but it is a trespass if when they drop off
the mail they also pick flowers from the garden or plant seeds for the benefit of the owner. A vacationer
who rents a home for a month is permitted there during that time but staying any amount of time past
the checkout date triggers the start of a trespass.

In the full Module on the intentional torts, you will learn more about the intent requirement. In brief,
if the defendant intended to move and then trespassed through that movement, intent is satisfied.
Stating that she lost her way will not help the defendant: the intent required is the intent to move
forward in space and to be where one is (even if it is not where one thought that was). Mistake does
not invalidate intent because the intent is not directed at knowledge of the land’s boundaries but rather
at the volitional movement. Nonvolitional movement does not satisfy the intent requirement. If the
defendant was drugged and dropped on someone else’s land or catapulted onto someone else’s land
the intent element for trespass is not met. In a certain sense, trespass can be seen as analogous to strict
liability in that if a person appears without permission on the land of another, they are technically
trespassing, regardless of their fault or intent, so long as they arrived there by their own volition. The
next case pushes that notion to its outer limit and synthesizes important principles of intent and
causation.

Guille v. Swan, Supreme Court of New York (1822)
(19 Johns. 381)

[Editor’s note: please note that the Supreme Court of New York is a trial court, not the highest court
in that state. Somewhat confusingly, New York’s highest court is called the Court of Appeals.]

[Rule:] If an act done cause immediate injury, whether it be intentional or not, trespass lies;*° and if
done by the co-operation of several persons, all are trespassers, and all may be sued jointly, or one is
liable for the injury done by all; but it must appear that they acted in concert, or that the act of the one
sued, ordinarily and naturally, produced the acts of the others.

10 Editor’s note: “Trespass” here is a reference to an older form of legal action involving a direct injury, and it does
not necessarily or only refer to trespass in the ordinary sense with which you are probably familiar, meaning
unauthorized entry onto someone else’s land. “Lies” here means “exists as a viable legal action.”
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[Application and Holding:] As, where the defendant, G., ascended in a balloon, which descended a
short distance from the place of ascent, into the plaintiff’s garden; and the defendant, being entangled,
and in a perilous situation, called for help, and a crowd of people broke through the fences into the
plaintiff’s garden, and beat and trod down his vegetables and flowers: Held, that though ascending in
a balloon was not an unlawful act; yet, as the defendant’s descent under the circumstances, would
ordinarily and naturally draw the crowd into the garden, either from a desire to assist him, or to gratify
a curiosity which he had excited, he was answerable in trespass for all the damage done to the garden
of the plaintiff.

In error, on certiorari, to the Justices’ Court in the city of New-York. Swan sued Guille in the Justices’
Court, in an action of trespass, for entering his close,'! and treading down his roots and vegetables, &c.
in a garden in the city of New-York. The facts were, that Guille ascended in a balloon in the vicinity
of Swan’s garden, and descended into his garden. When he descended, his body was hanging out of
the car of the balloon in a very perilous situation, and he called to a person at work in Swan’s field, to
help him, in a voice audible to the pursuing crowd. After the balloon descended, it dragged along over
potatoes and radishes, about thirty feet, when Guille was taken out. The balloon was carried to a barn
at the farther end of the premises. When the balloon descended, more than two hundred persons broke
into Swan’s garden through the fences, and came on his premises, beating down his vegetables and
flowers. The damage done by Guille, with his balloon, was about 15 dollars, but the crowd did much
more. The plaintiff’s damages, in all, amounted to 90 dollars. It was contended before the Justice,
that Guille was answerable only for the damage done by himself, and not for the damage done by the
crowd. The Justice was of the opinion, and so instructed the jury, that the defendant was answerable
for all the damages done to the plaintiff. The jury, accordingly, found a verdict for him, for 90 dollars,
on which the judgment was given, and for costs.

SPENCER, Ch. J., delivered the opinion of the Court.

The counsel for the plaintiff in error [Editor’s note: this is now the defendant, Guille] supposes, that
the injury committed by his client was involuntary, and that done by the crowd was voluntary, and that,
therefore, there was *382 no union of intent; and that upon the same principle which would render
Guille answerable for the acts of the crowd, in treading down and destroying the vegetables and flowers
of S., he would be responsible for a battery, or a murder committed on the owner of the premises.

The intent with which an act is done, is by no means the test of the liability of a party to an action of
trespass. If the act cause the immediate injury, whether it was intentional, or unintentional, trespass is
the proper action to redress the wrong. It was so decided, upon a review of all the cases, in Percival v.
Hickey. (18 Johns. Rep. 257.) Where an immediate act is done by the co-operation, or the joint act of
several persons, they are all trespassers, and may be sued jointly or severally; and any one of them is
liable for the injury done by all. To render one man liable in trespass for the acts of others, it must
appear, either that they acted in concert, or that the act of the individual sought to be charged, ordinarily
and naturally, produced the acts of the others.

The case of Scott v. Shepard, (2 Black. Rep. 892) is a strong instance of the responsibility of an
individual who was the first, though not the immediate, agent in producing an injury. Shepard threw a

11 Editor’s note: This now is a reference to trespass in the ordinary sense of unauthorized entry on someone else’s
land, which the law calls a “close.” 87 C.J.S. TRESPASS § 66. Here, the “close” is a reference to the property owned
by the plaintiff, Swan.
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lighted squib, composed of gunpowder, into a market house, where a large concourse of people were
assembled; it fell on the standing of Y., and to prevent injury, it was thrown off his standing, across the
market, when it fell on another standing; from thence, to save the goods of the owner, it was thrown to
another part of the market house, and in so throwing it, it struck the plaintiff in the face, and, bursting,
put out one of his eyes. It was decided, by the opinions of three Judges against one, that Shepard was
answerable in an action of trespass, and assault and battery. De Grey, Ch. J., held, that throwing the
squib was an unlawful act, and that whatever mischief followed, the person throwing it was the author
of the mischief. All that was done subsequent to the original throwing, was a continuation of the first
force and first act. Any innocent person removing the danger from himself was justifiable; the blame
lights upon the first thrower; the new direction and new force, flow out of the first force. He laid it
down as a principle, *383 that every one who does an unlawful act, is considered as the doer of all that
follows. A person breaking a horse in Lincolns-Inn-Fields, hurt a man, and it was held, that trespass
would lie. In Leame v. Bray, (3 East Rep. 595,) Lord Ellenborough said, if | put in motion a dangerous
thing, as if | let loose a dangerous animal, and leave to hazard what may happen, and mischief ensue,
I am answerable in trespass; and if one (he says) put an animal or carriage in motion, which causes an
immediate injury to another, he is the actor, the causa causans.?

I will not say that ascending in a balloon is an unlawful act, for it is not so; but, it is certain, that
the a&eronaut has no control over its motion horizontally; he is at the sport of the winds, and is to descend
when and how he can; his reaching the earth is a matter of hazard. He did descend on the premises of
the plaintiff below, at a short distance from the place where he ascended. Now, if his descent, under
such circumstances, would, ordinarily and naturally, draw a crowd of people about him, either from
curiosity, or for the purpose of rescuing him from a perilous situation; all this he ought to have foreseen,
and must be responsible for. Whether the crowd heard him call for help or not, is immaterial; he had
put himself in a situation to invite help, and they rushed forward, impelled, perhaps, by the double
motive of rendering aid, and gratifying a curiosity which he had excited. Can it be doubted, that if the
plaintiff in error had beckoned to the crowd to come to his assistance, that he would be liable for their
trespass in entering the enclosure? | think not. In that case, they would have been co-trespassers, and
we must consider the situation in which he placed himself, voluntarily and designedly, as equivalent
to a direct request to the crowd to follow him. In the present case, he did call for help, and may have
been heard by the crowd; he is, therefore, undoubtedly, liable for all the injury sustained.

Judgment affirmed.

Note 1. This is an action formally brought in trespass rather than negligence or strict liability partly
because in 1822, American tort law was still in its infancy and trespass provided a direct means to
analyze the invaded interests. However, under the later-published Restatement (Second) of Torts 8§88
519 (applying strict liability to ultrahazardous activities) and 520 (defining ultra-hazardous activities),
flying an air balloon would now require imposition of strict liability. Indeed, in the comments to
Section 520, aviation is provided as a quintessential example though, as the following dicta make clear,

12 A Black’s Law Dictionary—or Google—will help you cut through the Latin terms you’ll encounter in law school.
If an unfamiliar term doesn’t obstruct your understanding, you might just keep reading without looking it up, and only
look it up after you’ve read the case so that it doesn’t break your flow. However, I would strongly encourage you to
look up a Latin phrase (or other term) if you’re still not sure what it means after reading the case. Here, “causa causans”
means the primary or originating cause, the cause of the things (or even the causes) that follows that first cause. It’s
used to trace damages back to an original source of liability.
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that could always change depending on the calculus of risk and available precautions involved in the
activity:

[Aviation in its present state of development is ultrahazardous because the best
constructed and maintained aeroplane is so incapable of complete control that flying
creates a risk that the plane even though carefully constructed, maintained and
operated, may crash to the injury of persons, structures and chattels on the land over
which the flight is made’ (emphasis supplied). And in comment ‘g’ a distinction is
made between airplanes and automobiles, upon the ground that ‘the use of automobiles
has become so common to the great mass of inhabitants of the United States and the
residuum of risk which cannot be eliminated by careful driving and maintenance is so
small that the driving of ordinary types of automobiles is not regarded as ultra-
hazardous. On the other hand, aviation has not as yet become either a common or
essential means of transportation. This, coupled with the fact that as yet aeroplanes
have not been so perfected as to make them subject to a certainty of control
approximating that of which automobiles are capable, and with the serious character of
harm which an aeroplane out of control is likely to do to persons, structures or chattels
on the land over which it flies make it proper to regard aviation as an ultra-hazardous
activity.””) Wood v. United Air Lines, Inc., 223 N.Y.S.2d 692, 696-97 (Sup. Ct.
1961), aff’d sub nom. Wood v. United Air Lines, 226 N.Y.S.2d 1022 (1962)

Note 2. Commentators and later cases often treat the case as having decided the trespass under strict
liability. Do you see why, based on the court’s legal reasoning?

Note 3. The defendant tries to distinguish the defendant’s conduct as “involuntary” and the crowd’s as
“voluntary,” but the court rejects this. How and why?

Note 4. Do you think the balloonist knew, or should have known this was an outcome that was
possible? Or even likely? How might it affect your thinking one way or another?
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Check Your Understanding (1-7)

Question 1. True or False: Guille would likely have been decided differently if Guille had not
asked a man in Swan’s field for help.

An interactive H5P element has been excluded from this version of the text. You can view it
online here: https://saidtorts2d.lawbooks.cali.org/?p=32#h5p-14

Question 2. Why did the court draw the comparison between Guille’s facts and the facts in
Shepard, described in the passage below? Select an answer that best captures the function
served by the court’s use of this precedent.

“Shepard threw a lighted squib, composed of gunpowder, into a market house, where a large
concourse of people were assembled; it fell on the standing of Y., and to prevent injury, it was
thrown off his standing, across the market, when it fell on another standing; from thence, to
save the goods of the owner, it was thrown to another part of the market house, and in so
throwing it, it struck the plaintiff in the face, and, bursting, put out one of his eyes.”

An interactive H5P element has been excluded from this version of the text. You can view it
online here: https://saidtorts2d.lawbooks.cali.org/?p=32#h5p-15

Question 3. A homeowner has a leaky hot water heater and calls an emergency plumber to see
whether her hot water tank needs replacing. When the plumber arrives, the homeowner shows
the plumber to the water heater, which is located in the garage, and says “Please do whatever
you need to do to test, and if necessary, replace the water heater; don’t worry about the cost. I
will be in the room across the hall, taking a phone call for work. If you truly need me, please
knock on the door and I can answer any questions you have. I’ll be back out in a couple of hours
to check on your progress.”

Which of the following is the likeliest to be a technical trespass:

An interactive H5P element has been excluded from this version of the text. You can view it
online here: https://saidtorts2d.lawbooks.cali.org/?p=32#h5p-16
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The Tort of Battery

For a plaintiff to succeed in bringing a claim of battery, they will need to prove the following elements:

e unauthorized bodily contact by the defendant, which is
e harmful or offensive in nature, and
e made with intent by the defendant.

Battery is the most significant intentional tort in terms of protecting individual rights to bodily
autonomy and freedom from invasions and harms by others. The quintessential element in a civil
battery is that it violated the victim’s consent either by being entirely unauthorized or by exceeding
the scope of the consent the victim granted the tortfeasor. The conduct doesn’t have to be “harmful”
in the sense of leaving bruises or scars; it may be harmful in other ways because it is traumatizing, or
precisely because the physical harms are not as readily discernible.

Note that battery does not necessarily require physical harm: the tort does not protect only
against harm to the body; it protects the person’s right to decide what can be done to their body.
And it doesn’t protect against accidental bumps or jostles in the ordinary course of moving around
in today’s often crowded world. But it does provide protection for a person’s physical autonomy,
which is a broader interest than mere protection against bruises or broken bones.

Tortious contact may also qualify as “offensive.” While there is undeniably a subjective element here,
a plaintiff cannot simply claim any contact at all was offensive; there are some settled cases as well as
state laws that tend to define what makes the contact offensive, such as by stating that the contact was
done without authorization and with anger or rudeness. Where there is no lasting or discernible harm
so as to make the contact “harmful” but it is provably “offensive,” a court may order “nominal
damages.” These are damages in name only, or damages not designed to compensate monetarily but
instead to provide an official recognition of the invasion of the plaintiff’s bodily autonomy and to deter
future wrongdoing. While one could argue that nominal damages are not worth the costs of litigation,
they remain an important way of signaling the boundaries of duties and rights between parties.
Sometimes nominal damages may be accompanied by payment of legal fees to the winning party,
which can make a significant difference.

The following hypothetical provides an illustration.

Hypothetical: Wrong Ear Surgery Problem

In the early 1900s, an experienced and reputable ear doctor saw a woman complaining of a problem in
her right ear. As is customary, he examined both ears. He couldn’t make a full diagnosis of the left ear
(“owing to foreign substances therein.” Consider yourselves warned: tort law will often feel a little
TMI). The right ear revealed that there was a perforation in the lower portion of the drum membrane
and a large polyp in the middle ear which indicated that some bones of the middle ear were probably
diseased. The patient was nervous about undergoing general anesthesia, which remains risky even
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today but was riskier still at that time. After consulting with her family doctor, who agreed to be in the
room during the surgery, and after several other consultations with the surgeon who would repair her
right ear, she agreed to go forward with the surgery. During the surgery, when he could get a better
look at it, the surgeon discovered that the right ear wasn’t in need of the surgery, but the left ear was.
The surgeon showed the family doctor, who agreed with this assessment, and then the surgeon went
ahead and performed skillful surgery on the left ear. After the surgery, the patient was upset to learn
that the surgery had not been done as scheduled on her right ear, and had happened instead on her left
ear, which had not been described to her as diseased in any way before that. She complained of new
pain and hearing problems apparently not present before the surgery, or at least not serious enough for
her to bring them to her doctor then. She sued for battery, but not medical malpractice.

Practice applying the elements of battery (listed above). Can you see why there is a battery here?

Note 1. This hypothetical fact pattern was based on a classic torts case that is still the leading case
nationally on consent to unauthorized operations. Mohr v. Williams, 95 Minn. 261 (Minn. 1905). The
court ruled in Mohr’s favor, finding a battery and awarding Mohr $14,322.50, a huge sum in that era.
The surgeon successfully appealed the damages award, and the new trial produced the considerably
lower award of $39 for the plaintiff. (The opinion was later overruled on a narrow issue pertaining to
damages in Genzel v. Halvorson, 248 Minn. 527 (1957).)

Note 2. Ms. Mohr’s original damages award, of $14,322.50 would equal $417,295.80 in today’s
currency, using a basic tool to account for inflation.*® Similarly, $39 in U.S. dollars from 1905,
when Mohr was decided, is roughly equivalent to $1,136.29 in 2020 U.S. dollars. When adding the
expenses of hiring counsel to bring not just one, but two lawsuits, including an appeal of the first, does
this seem like a fair outcome? Recall that the court found there was a battery “on the merits” (on the
legal question at issue), but also that there did not appear to be any errors or lack of skill by the surgeon.

Note 3. Mohr’s reasoning, included below, helps demonstrate the interests protected by the tort of
battery. The court emphasized the law’s commitment to a patient’s right to bodily autonomy, including
making medical decisions for themselves:

This particular question is new in this state. At least, no case has been called to our
attention wherein it has been discussed or decided, and very few cases are cited from
other courts. We have given it very deliberate consideration, and are unable to concur
with counsel for defendant in their contention that the consent of plaintiff was
unnecessary. The evidence tends to show that, upon the first examination of plaintiff,
defendant pronounced the left ear in good condition, and that, at the time plaintiff
repaired to the hospital to submit to the operation on her right ear, she was under the
impression that no difficulty existed as to the left. In fact, she testified that she had not
previously experienced any trouble with that organ. It cannot be doubted that ordinarily
the patient must be consulted, and his consent given, before a physician may operate
upon him.

It was said in the case of Pratt v. Davis...: ‘Under a free government, at least, the free
citizen’s first and greatest right, which underlies all others—the right to the

13 https://www.officialdata.org/us/inflation/1905?amount=14322.50 Using a more complicated set of inputs, it could
be considered $2,690,000 in relative income using 2019’s currency.
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inviolability of his person; in other words, the right to himself—... necessarily forbids
a physician or surgeon, however skillful or eminent, who has been asked to examine,
diagnose, advise, and prescribe (which are at least necessary first steps in treatment and
care), to violate, without permission, the bodily integrity of his patient by a major or
capital operation, placing him under an anaesthetic for that purpose, and operating upon
him without his consent or knowledge.’

1 Kinkead on Torts, § 375, states the general rule on this subject as follows: ‘The
patient must be the final arbiter as to whether he will take his chances with the
operation, or take his chances of living without it. Such is the natural right of the
individual, which the law recognizes as a legal one, Consent, therefore, of an
individual, must be either expressly or impliedly given before a surgeon may have the
right to operate.’

There is logic in the principle thus stated, for, in all other trades, professions, or
occupations, contracts are entered into by the mutual agreement of the interested
parties, and are required to be performed in accordance with their letter and spirit. No
reason occurs to us why the same rule should not apply between physician and patient.
If the physician advises his patient to submit to a particular operation, and the patient
weighs the dangers and risks incident to its performance, and finally consents, he
thereby, in effect, enters into a contract authorizing his physician to operate to the
extent of the consent given, but no further. It is not, however, contended by defendant
that under ordinary circumstances consent is unnecessary, but that, under the particular
circumstances of this case, consent was implied; that it was an emergency case, such
as to authorize the operation without express consent or permission.

The medical profession has made signal progress in solving the problems of health and
disease, and they may justly point with pride to the advancements made in
supplementing nature and correcting deformities, and relieving pain and suffering. The
physician impliedly contracts that he possesses, and will exercise in the treatment of
patients, skill and learning, and that he will exercise reasonable care and exert his best
judgment to bring about favorable results. The methods of treatment are committed
almost exclusively to his judgment, but we are aware of no rule or principle of law
which would extend to him free license respecting surgical operations. Reasonable
latitude must, however, be allowed the physician in a particular case; and we would
not lay down any rule which would unreasonably interfere with the exercise of his
discretion, or prevent him from taking such measures as his judgment dictated for the
welfare of the patient in a case of emergency.

Note 4. Ms. Mohr continued to complain of pain in her left ear. Should tort law be the source of her
remedy, and if so, why? What does your answer depend on?

Note 5. What sorts of additional facts do you think might have made it reasonable for Dr. Williams to
operate on Ms. Mohr’s left ear, even without her consent?

Note 6. Do you see why this is not a medical malpractice case?
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Note 7. What do you imagine are the consequences of a ruling like this, in terms of physician behavior
and the practices adopted by institutions such as hospitals?

Check Your Understanding (1-8)

Question 1. True or false: Trespass and battery are both intentional torts which require
plaintiffs to show harm.

An interactive H5P element has been excluded from this version of the text. You can view it
online here: https://saidtorts2d.lawbooks.cali.org/?p=32#h5p-17

Question 2. True or false: Trespass and battery are both intentional torts which can attach to
behavior even when the plaintiff provided consent, if the conduct ultimately exceeds the scope
of the plaintiff’s consent.

An interactive H5P element has been excluded from this version of the text. You can view it
online here: https://saidtorts2d.lawbooks.cali.org/?p=32#h5p-18

Mulloy v. Sang, Alberta Supreme Court, Appellate Division (1935)
(1 W.W.R. 714)

The plaintiff’s claim is for professional fees for an operation involving the amputation of the
defendant’s hand which was badly injured in a motor-car accident. The accident took place near the
town of Cardston and the defendant was taken to the hospital there. The plaintiff, a physician and
surgeon duly qualified to practice, was called to the hospital and the defendant, being a stranger and
unacquainted with the plaintiff, asked him to fix up his hand but not to cut it off as he wanted to have
it looked after in Lethbridge, his home city. Later on in the operating room the defendant repeated his
request that he did not want his hand cut off. The doctor, being more concerned in relieving the
suffering of the patient, replied that he would be governed by the conditions found when the anaesthetic
had been administered. The defendant said nothing. As the hand was covered by an old piece of cloth
and it was necessary to administer an anaesthetic before doing anything, the doctor was not in a position
to advise what should be done. On examination he decided an operation was necessary and the hand
was amputated.

Dr. Mulloy said the wounds indicated an operation as the condition of the hand was such that delay
would mean blood poisoning with no possibility of saving it. In this he was supported by the two other
attending physicians. | am, however, not satisfied that the defendant could not have been rushed to
Lethbridge where he evidently wished to consult with a physician whom he knew and relied on. Dr.
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Mulloy took it for granted when the defendant, a Chinaman without much education in English and
probably not of any more than average mentality, did not reply or make any objection to his statement
that he would be governed by conditions as he found them, that he had full power to go ahead and
perform an operation if found necessary. On the other hand, the defendant did not, in my opinion,
understand what the doctor meant, and he would most likely have refused to allow the operation if he
did. Further, he did not consider it necessary to reply as he had already given explicit instructions.

Under these circumstances | think the plaintiff should have made full explanation and should have
endeavoured to get the defendant to consent to an operation, if necessary. It might have been different
if the defendant had submitted himself generally to the doctor and had pleaded with him not to perform
an operation and the doctor found it necessary to do so afterwards. The defendant’s instructions were
precedent and went to the root of the employment. The plaintiff did not do the work he was hired to
do and must, in my opinion, fail in his action.

The defendant has counterclaimed for damages in the sum of $400, being $150 for an artificial hand
and the balance for loss of wages due to the operation and possibly general damages.

In my opinion the operation was necessary and performed in a highly satisfactory manner. Indeed,
there was no suggestion otherwise. The damage and loss and the cost of an artificial hand are the results
of the accident and not the unauthorized operation. The defendant, however, is, in my opinion, entitled
to damages because of the trespass to the person, which at the same time became trespass ab initio,
having in mind the old case of The Six Carpenters (1610) 8 Co. Rep. 146a, 77 E.R. 695. The damages
are per se and should be more than nominal. Personally, I in a similar position might have been able
to satisfy myself that the operation was necessary, and that | should be glad to pay the reasonable fee
charged, but it was not my hand and the defendant will always no doubt feel that he might have saved
the hand if he had consulted with a doctor he knew. While I might have been able to forego my rights,
I cannot ask the defendant to do so and he is entitled to rely on his rights. There also must have been
some shock to him when he found out his hand had been taken off in the manner in which it was, over
and above the ordinary shock from an operation. His damages, should, therefore, be substantial but
only sufficient to make them substantial rather than nominal. | place the amount at $50.

The action is dismissed with costs and the defendant is entitled to his costs of the counterclaim.

Note 1. Using the same inflation calculator and basic assumptions, the $50 Hop Sang was awarded for
his wrongfully removed hand in 1822 produces a value of roughly $921.62 in today’s Canadian
dollars.** Even if we assumed Sang had been awarded $10,000 in today’s Canadian dollars, do you
think that would provide adequate compensation for the injury? Why or why not? Is there a number at
which your answer changes?

Note 2. The judicial voice speaks for Sang at several points, imagining what the plaintiff might have
thought or felt and distinguishing his own views (“Personally, I in a similar position... but it was not
my hand”; “While I might have been able to forego my rights, I cannot ask the defendant to do so™).
Why do you think he does not cite to the plaintiff’s own testimony on these issues? What other
observations do you have about the way the court describes both the plaintiff’s views and his own
about the surgery?

14 https://www.officialdata.org/canada/inflation/1935?amount=50
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Exam Tip: In the case of both trespass and battery, often the conduct in question qualifies as a
violation because it exceeds the scope of consent. For instance, at the end of a dinner party, a guest
leaves, but secretly sits in the driveway, just out of sight of the hosts, to sober up before driving.
Technically, the social event has ended, and their permission to remain on the host’s land is unclear.
Or to take another example, a romantic partner usually allows their partner to hold their hand all
the way through the movie but doesn’t want to this time. The attempt to withdraw the hand signals
that consent is withdrawn and a second attempt to shake free of the grip, when their partner is still
holding onto their hand, makes that desire clear: any remaining contact from that point is
technically a battery. Sometimes such instances may be called technical trespass or a technical
battery, for which, as noted above, the damages may be nominal or minimal (depending on the
precise facts). But the liability will still attach even if the damages are low or non-existent.

Part 1. Protecting the Mind: Assault and Emotional Harms

The Tort of Assault

Like the tort of battery, the tort of assault must be kept distinct from its criminal counterpart. In the
civil context, to bringing a successful claim of assault, the plaintiff will need to prove the following
elements:

e an act, or threat of an action

e done with intent, that

e creates in the plaintiff a reasonable apprehension of
e imminent bodily harm

The scope of the tort has been critiqued for what it recognizes and excludes. The tort was intended to
be construed narrowly, a true protection against harm almost immediately upon the victim, and thus
many threats that promise harm in the future fall outside the scope of the tort by failing the imminence
requirement. Later in the course, you will learn about the prospect of recovering for emotional damages
or distress suffered without accompanying physical injuries. For now, the focus is on “fright” or more
precisely, on awareness of harm that is imminent and reasonably perceived, not merely imagined.

A Note on Terminology: “Objective” versus “Subjective.” When the law uses the word
“reasonable,” it is signaling its use of an objective standard. The legal meanings of “objective” and
“subjective” differ from the lay meanings. Ordinarily, subjective means “influenced by personal
feelings or tastes; emotional or intuitive.” Objective means not influenced by personal feelings or
tastes; impersonal; fact-based; unbiased; nonpartisan; disinterested or even scientific. In law, however,
subjective means particularized to the person in question; objective means abstracted to a generalized
level: what would the reasonable person have felt or done under such circumstances, rather than what
the plaintiff himself actually felt or did. This distinction between objective and subjective states of
mind or assessments of conduct will grow in importance throughout your study of tort law. For
instance, the intent standard for the intentional torts is subjective: we care what this particular
defendant thought or knew when they acted. In assault, the apprehension of imminent bodily harm
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is objective: would an ordinary reasonable person have been placed in apprehension of harm? This
allows tort law to exclude from protection someone overly sensitive who would qualify under a
subjective standard (tailored to that individual) but who cannot recover if reasonable people would not
share the apprehension under those circumstances.

Most significantly of all, negligence is determined using an objective standard: it uses a general
measure based on classes of people (physicians, blind people, adults, elderly or very young people)
rather than a particular defendant: what would a reasonable person have done under the circumstances,
not what did this defendant believe was reasonable to do under the circumstances? Negligence
broadens its scope of liability by asking not just what the plaintiff knew or did but what the reasonable
person would have known or would have done. In some instances, a given tort or rule will incorporate
both perspectives. For example, in battery, the perspective for whether contact is offensive is first
objective: would the reasonable plaintiff find the contact offensive, not whether this plaintiff did?
Once that hurdle is cleared, it is also necessary to determine whether the plaintiff did in fact find it
offensive. Contact must be objectively considered offensive, at a minimum as well as subjectively, by
this plaintiff, considered offensive. The rationale is straightforward: if you’re insensitive and didn’t
mind the contact but know others would find it offensive, tort law does not permit you to receive a
windfall by suing for something you happened not to mind. Most students find the objective/subjective
distinction confusing at first but eventually manageable, partly because it’s a concept they will see over
and over in torts and in other classes in their first year and beyond.

Questions for the Readings
As you read the next few cases, please keep the following questions in mind:

e What interests is tort law seeking to protect? Against what sorts of harms or invasions, and by
whom or what? Note where you see courts describing the interests they are protecting (or
declining to protect) and put in your own words how the court justifies its decision.

e What sorts of limits can you identify in the law’s protection of these interests? How does—and
how should—the law draw these limits? Why are such limits necessary?

e In what ways do these legal rulings illustrate, entrench or subvert power dynamics or social
status in our society? In what ways could they be amended to create new possibilities?

e |If you do not see either entrenchment or possibilities for change, would any of the cases read
differently for you if the age/gender/race/ability/sexual orientation/general identity of one or
more of the parties changed? Would the situation strike you as different if a corporation, instead
of an individual, were one of the parties?

Background Tort Doctrines: The Common Carrier Doctrine and Vicarious
Liability

Two legal doctrines will be helpful to your reading of the next case, Gulf, Colorado & Santa Fe
Railway Co. v. Luther.
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First, the “common carrier” doctrine historically applied to companies engaged in the transportation of
customers from place to place for compensation (such as public railroads, bus lines, taxi companies,
airlines, cruise ship lines, or other similar entities). Tort law has traditionally imposed a higher standard
of care on common carriers in order to protect consumers, though this has varied by state and been
eroded somewhat over time. In New York, for instance, there is no longer a heightened duty; common
carriers owe the same duty of “reasonable care” as any other possible tortfeasors. But in the era before
meaningful consumer protection laws arose in the first decades of the twentieth century, this heightened
duty was an important means of ensuring passengers’ safety and comfort.

Second, under the “vicarious liability” doctrine, an employer is responsible for the tortious conduct of
their employees while the employees are working “within the scope of their employment.”

This generally means that employers are liable for their employees while employees are engaged in
work-related acts and efforts during work (and thus excludes bad behavior or carelessness outside of
work or actuated by personal rather than professional motivations). Vicarious liability is a very
important doctrine that you will see again several times in this course, especially with respect to
negligence and how to consider the effects of potentially having multiple parties at fault. It is also
significant in a number of upper-division courses, so it’s spending time dividing a bit more deeply into
its origins, purposes and scope before proceeding.

Introduction to Vicarious Liability

Vicarious liability allows victims of tortious conduct to recover against the employer for the conduct
by their employee under certain circumstances. The ability to pursue a case against the employer—
who is almost always the party with the “deepest pockets” or greatest capacity to remunerate the
plaintiff for their losses—is often of profound benefit to the victim. As this doctrine was developing in
18th-century England, jurists labeled it with the Latin phrase, “respondeat superior,” roughly meaning
“let the person in the position of higher power respond” for the wrongdoing of the person in their
employment or supervision. The terms used to characterize labor relations were “master” and
“servant,” rather than the more modern employer and employee or principal and agent.*

Vicarious liability can be taught at many different points in an introduction to tort law, because it plays
a role in so many cases, and it is not limited to one kind of tort. One way to understand its effect,
however, is to consider it a form of strict liability: the employer is not necessarily at fault but under
the doctrine, liability is allocated to the employer anyway, by virtue of the relationship between
employer and employee. Note that it is often possible for an employer also to be separately at fault:
consider the following scenario.

Pizza Delivery Hypothetical. A delivery driver is the employee of a restaurant and drives
negligently—under the influence of hallucinogenic drugs—while delivering one of their pizzas. When
the driver causes a car accident that injures someone, the employer would ordinarily

15 The underlying legal reasoning for the doctrine is illustrated in this case: “If the servants of A with his cart run
against another cart, wherein is a pipe of wine, and overturn the cart and spoil the wine, an action lieth against A. So
where a carter’s servant runs his cart over a boy, action lies against the master for the damage done by this negligence:
and so it is if a smith’s man pricks a horse in shoeing, the master is liable. For whoever employs another, is answerable
for him, and undertakes for his care to all that make use of him. The act of a servant is the act of his master, where he
acts by authority of the master.” Jones v Hart, 90 E.R. 1255 (Court of King’s Bench) 1703.
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be vicariously liable for the victim’s injuries because the driver is an employee acting in the scope
of employment. This would be the case even if the restaurant (or its owners) displayed no fault with
respect to the accident. (In this scenario, we are assuming that the employer isn’t driving or present or
directly involved.) Tort law allocates vicarious liability to the employer for their employees’ actions
so long as the employee’s actions occur within the scope of employment. To prevail on this claim, a
plaintiff would need to prove: 1) that the driver was an employee (as opposed to an independent
contractor or a driver who made unauthorized use of a company vehicle, such as a thief); and 2) that
the accident happened during the scope of employment (that is, not outside work or after work, such
as during a lunch break or commuting to and from home, even if driving a corporate vehicle) and 3)
that there was negligence on the part of the employee, that is, that the employee had a duty of
reasonable care that they breached, thus causing the plaintiff’s harm. If negligence analysis fails on
some element with respect to the employee’s conduct, the plaintiff will not have a vicarious liability
claim against the employer.

However, an alternate (or additional) theory of liability might seek to show that the
employer’s hiring, training or retention was negligent. This would not be a vicarious liability claim
but a separate claim seeking to prove something else. Perhaps the employer overlooked a prior record
of DUI’s that a background check could have brought to light (which might constitute negligent
hiring); or failed to make its rules and policies clear (which could constitute negligent training and
supervision); or failed to fire the driver after the company discovered he routinely had been
delivering their product while stoned (which would constitute negligent retention). Just because a
vicarious liability claim is unavailable does not mean that all is lost for a plaintiff, and conversely,
merely establishing that a vicarious liability claim might exist is not dispositive of whether a negligence
claim is available against the employer. The two are independent of each other and indeed, as this
hypothetical shows, the two kinds of claims focus their inquiries on the behavior of different entities.

The most common examples of vicarious liability in tort law arise in negligence but it is possible for
employees to commit intentional torts while serving their employer (such as when a bouncer commits
a technical battery by escorting a patron out of a nightclub but accidentally harms the patron, for
instance). More commonly, employee conduct that is intentionally tortious falls outside the employer’s
responsibility. The key, again, is if the employee is acting within or outside “the scope of
employment.” The Restatement (Second) of Agency Sec. 237 lays out the factors to consider in
determining whether something falls within the scope of employment (and it uses the old language of
the common law, “master” and “servant™):

To be within the scope of employment, an act must be of the sort authorized, done
within space and time limits fixed by the employment and accompanied by an intention
to perform service for the master. See 8§ 233-236. If, having in mind either his master’s
business and his own, or only his master’s business, the servant departs too far from
the space or time limits, he no longer acts within the scope of employment.

These principles are widely applied in tort law with respect to employers and their employees as well
as “principals” and their “agents,” which permits a broader scope of potential liability than if the rule
were applicable only to employers and employees. There is an entire Restatement for the law of agency,
in fact, because the concept of agency plays a significant role in corporate law, partnership law, and
employment among others. Vicarious liability does not typically apply to the work of contractors one
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hires. Put in the form of a rule: a hiring party is not vicariously liable for the torts of their
independent contractor.

Exam Tip: A vicarious liability claim always requires an underlying act of tortious conduct. If
there is no tort (because the elements are not met or because there is a successful defense), then
you need not reach the issue of vicarious liability. Vicarious liability is not a rule that determines
liability based on conduct; it’s a rule that allocates liability based on a pre-existing determination
of liability (if the tests for vicarious liability are met). Always be sure to identify the underlying
tort first, and then consider whether vicarious liability will apply to it. Do not forget to ask,
additionally or instead, whether the employer is liable on the basis of their own conduct.

The rule that hiring parties are not liable for the torts of their independent contractors has numerous
rationales. Unlike employees, independent contractors are generally thought to stand on their own,
financially and legally. They are usually entities with their own insurance (“licensed, bonded and
insured” may be a phrase you have heard), and they are likely to possess the desire and capacity to
control their own processes. Thus, they have the incentives to optimize for caution and efficiency. They
are also deemed (presumptively) to possess skill and training in their field. These factors tend to mean
that tort law’s purposes are served by fixing liability for their conduct with the independent contractors
themselves. However, courts are concerned that parties might attempt to contract so as to characterize
their working relations as hiring party/independent contractor, rather than employer/employee, in an
attempt to evade liability. In fact, this points to a larger policy concern. When you take business
organizations, you will learn that there is an ongoing concern about strategic behavior, such as
deliberate undercapitalization to enable parties to claim they are “judgment proof,” or otherwise
structuring entities and business practices to evade the liability that tort law’s principles would
ordinarily allocate following traditional rules and doctrines. Corporate law has developed many means
of trying to forestall this strategic behavior, and courts may “pierce the corporate veil” to look through
whatever structures entities are using in their potentially unlawful behavior. Somewhat similarly, in
torts cases, courts may “look through” contracts that treat parties as independent contractors if those
appear to be suspicious. The Restatement of Agency provides guidance on how to assess hiring
relationships and when to determine that there is, in fact, an employer/employee relationship, whatever
the parties might have attempted to create. It does so, in part, by defining the relationship in terms of
actual control or the right to control.

Scope of Employment—Restatement (Second) of Agency 8§ 220. Definition Of Servant

(1) A servant is a person employed to perform services in the affairs of another and who with respect
to the physical conduct in the performance of the services is subject to the other’s control or right to
control.
(2) In determining whether one acting for another is a servant or an independent contractor, the
following matters of fact, among others, are considered:

(a) the extent of control which, by the agreement, the master may exercise over the
details of the work;
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(b) whether or not the one employed is engaged in a distinct occupation or business;
(c) the kind of occupation, with reference to whether, in the locality, the work is
usually done under the direction of the employer or by a specialist without
supervision;

(d) the skill required in the particular occupation;

(e) whether the employer or the workman supplies the instrumentalities, tools, and
the place of work for the person doing the work;

(F) the length of time for which the person is employed;

(9) the method of payment, whether by the time or by the job;

(h) whether or not the work is a part of the regular business of the employer;

(i) whether or not the parties believe they are creating the relation of master and
servant; and

(1) whether the principal is or is not in business.

Note: The Restatement (Second) of Agency has been superseded by the Restatement (Third) of
Agency, published in 2006. Nonetheless, courts continue to cite to precedents that incorporated the
factors from the earlier Restatement, which means that you will continue to encounter case law that
reflects some version of these factors. Not all of them are necessarily mentioned in each case (and you
should not feel the need to apply all 10 of them on an exam question!) Often, courts pick the ones most
salient to apply to the facts at bar. This is a good example of how law school requires you to gain
substantive knowledge and also to develop judgment about which things you know are most helpful
or relevant in a given moment.

Check Your Understanding (1-9)

Question 1. A motorcyclist, Mo, is injured in a collision by a van driven by Drye. Drye was
negligent in his driving and the only one at fault in the accident. Drye delivers newspapers
under a contract with The Arizona Herald, a large state-wide news publication.

Which of the following statements below most support Mo’s attempt to hold the Herald
vicariously liable for Drye’s negligent driving?

An interactive H5P element has been excluded from this version of the text. You can view it
online here: https://saidtorts2d.lawbooks.cali.org/?p=32#h5p-19
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Gulf, C. & S.F. Ry. Co. v. Luther, Texas Court of Civil Appeals (1905)
(40 Tex.Civ.App. 517)

This suit was brought by appellee to recover damages for an alleged insult to his wife, made by a negro
woman while in appellant’s employ as a waitress in attendance on the ladies’ waiting room in the
passenger station of appellant at Ft. Worth, Tex., and for alleged nervous prostration of appellee’s wife
caused by such insult. The appellant answered by a general denial, and specially that the negro woman
was provoked to say what she did by opprobrious epithets addressed to her by appellee’s wife. The
trial of the cause resulted in a verdict and judgment against the appellant for $2,500.

Conclusions of Fact.

It is undisputed that appellant owns and operates a line of railroad extending through Hunt county to
Ft. Worth, Tex., and another line of road extending from Ft. Worth to Morgan, Bosque county, Tex.;
that it is, and was in August, 1903, a common carrier of passengers using said lines of railway for such
purpose; that during the month of August of the year aforesaid appellant, in connection with other
common carriers of passengers, was in possession, control, and use of a depot building on its roads in
Ft. Worth, Tex., for the use and accommodation of its passengers, in which there was a waiting room
set aside for the reception of its lady passengers and children;® that this room was then entrusted by
appellant to a negro woman in its employ, the duties of whose employment were to keep the room
clean and in good order for its passengers, attend their wants, and minister to their comfort while
awaiting passage on its trains; that in the latter part of June, 1903, the plaintiff, with his wife and four
small children, having become passengers over appellant’s said lines of road from a station in Hunt
county to Morgan, Tex. (the latter station being their destination), arrived at its depot in Ft. Worth
about 7 o’clock in the morning for the purpose of taking one ofits trains, which was due at 7:50 o’clock
that morning; that plaintiff, being informed that the train was late, left his wife and children in the
waiting room for women and children which was in charge of the negro woman in appellant’s employ
charged with the duties aforesaid, and went out into the city to attend some matters of business.

The evidence is reasonably sufficient to prove that during plaintiff’s absence from the depot the negro
woman, while in the discharge of her duties, became very angry about one of the plaintiff’s little
children accidentally spilling from a cup some water on the floor, and when informed by the child’s
mother, plaintiff’s wife, the spilling of the water by the child was unintentional, because the child did
not know the water was in the cup, the negro woman turned upon Mrs. Luther, and what was said and
done had best be told in her language: “When I told the negro woman that the child didn’t know the
water was in the cup, she turned on me with an angry look, and said, ‘The child did know the water
was in the cup,” and I told her that the child did not know that the water was in the cup. Then she said
to me, ‘If you say the child did not know that the water was in the cup you are a liar.” I then said to
her, ‘I have not been accustomed to be treated this way by colored people.” She then replied: ‘I am
used to your kind. I meet up with them every day.” During the conversation she was standing right over
me, shaking her finger right in my face, and looking vicious and angry. She stood over me about five
minutes, and said many things to me that | cannot remember, as | was very much frightened at the

16 White women and children would wait in this room to be protected from the hustle and bustle of the railroad station,
apparently. Here, the husband has deposited his wife and children while he goes back out on the town on some sort of
errand as they all await the train. At least in this railroad station, an African-American woman was employed to keep

the waiting room clean and orderly.
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time.” The negro woman testified differently as to what occurred, but, as the testimony of Mrs. Luther
is corroborated by other circumstances, and as the jury from its verdict evidently believed her narration
of the occurrence, we find it is true that Mrs. Luther, in consequence of the abuse and ill-treatment by
the negro, was greatly frightened, humiliated, worried, and distressed, causing her nervous prostration,
physical pain, and mental anguish, to plaintiff’s damage in the amount found by the verdict.

Conclusions of Law.

The first assignment of error!” complains of the court’s overruling defendant’s amended motion for a
new trial, upon the ground that the verdict is contrary to the law and evidence and is excessive, in that
it fails to show that the sickness and physical pain suffered by Mrs. Luther were proximately caused
by the negligence of defendant. The outrageous conduct and language of the negro woman, whether
denominated negligence or not, were, because done by her as appellant’s servant and while in the
discharge of the duties of her employment, acts for which the appellant as a common carrier of
passengers is responsible and liable to plaintiff for all the damages proximately flowing therefrom.
That plaintiff’s wife suffered insult and indignity at the hands of appellant’s servant, and was treated
disrespectfully and indecorously by her under such circumstances as to occasion mental suffering,
humiliation, wounded pride, and disgrace, there can be little doubt. At least the jury might have so
found from the evidence before them. And if it should be conceded that she suffered no physical injury
or sickness in consequence, still the appellant would be liable for the consequences of such wrongs
done to a passenger.

In considering the duties of carriers to their passengers, Hutchinson on Carriers, 8§ 595, 596, states the
rule as follows: “The passenger is entitled, not only to every protection which can be used by the carrier
for his personal safety, but also to respectful treatment from him and his servants. From the moment
the relation commences, as has been seen, the passenger is in a great measure under the protection of
the carrier, even from the violent conduct of other passengers, or of strangers. ... The carrier’s
obligation is to carry the passenger safely and properly, and to treat him respectfully; and, if he entrusts
the performance of this duty to his servants, the law holds him responsible for the manner in which
they execute the trust. The law seems to be now well settled that the carrier is obliged to protect his
passenger from violence and insult from whatsoever source arising. He is not regarded as an insurer of
his passengers’ safety against every possible source of danger, but he is bound to use all such
reasonable precaution as human judgment and foresight are capable of to make his passengers’ journey
safe and comfortable. He must not only protect his passengers against the violence and insults of
strangers and co-passengers, but, a fortiori, against the violence and insults of his own servants. If his
duty to the passenger is not performed, if this protection is not furnished, but, on the contrary, the
passenger is assaulted and insulted through the negligence or the willful misconduct of the carrier’s
servant, the carrier is necessarily responsible. And it seems to us it would be a cause of profound regret
if the law were otherwise. The carrier selects his own servants, and can discharge them when he
pleases, and it is but reasonable that he should be responsible for the manner in which they execute
their trust.”

Thompson on Negligence, § 3186, after stating the above rule, adds: “The carrier is liable absolutely,
as an insurer, for the protection of the passenger against assaults and insults of his own servants,

7 The “assignments of error” mentioned here are the grounds on which the case is being appealed, namely, that the
court below made errors that this appellate court should address (in the ways in which the appellant is seeking relief).
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because he contracts to carry the passenger safely and give him decent treatment en route. Hence, an
unlawful assault or insult to a passenger by his servant is a violation of his contract by the very person
whom he has employed to carry it out. The intendment of the law is that he contracts absolutely to
protect his passenger against the misconduct of his own servants whom he employs to execute the
contract of carriage. The duty of the carrier to protect the passenger during the transit from the assaults
and insults of his own servants being a duty of an absolute nature, the usual distinctions which attend
the doctrine of respondeat superior cut little figure in the case.”

In Elliott on Railroads, § 2579, treating upon this subject, it is said: “It is not merely a question of
negligence in such cases, nor is it strictly a question depending upon the scope of the servants’
particular employment. It is a question of the absolute duty of a railroad company to its passengers as
long as the relation subsists, and a breach of that duty on its part, whether caused by the willful act of
an employe or not. A carrier is bound to discharge the implied duty, arising out of its contract and
imposed by law, that its passengers shall be protected from injury by its servants and shall not be
willfully insulted and harmed by them; and, if it commits the discharge of this duty to an employe, it
may well be held to do so at its peril, notwithstanding the exercise of care on its part in selecting the
servants. Either the company or the passenger must take the risk of infirmities of temper,
maliciousness, and misconduct of the employes whom the company has placed upon the train and to
whom it has committed the discharge of its duty to protect and look after the safety of its passengers.
A passenger has no control over them, and the company alone has the power to select and remove
them. It is therefore but just to make the company, rather than the passengers, take this risk, and to
hold it responsible. This leads to the conclusion that a railroad company is liable for an injury willfully
inflicted upon a passenger by an employe while engaged in performing a duty which the carrier owes
to the passenger, or in executing the contract, although the company is guilty of no negligence *522 in
selecting them and such act was not strictly within the scope of their employment or line of their duty,
in the sense that it was done for the carrier or arose out of the performance of their particular duty.”
See also, Traction Co. v. Lane (Tenn.Sup.) 53 S.W. 558.

This rule is strictly observed in this state. In Dillingham v. Russell, 73 Tex. 51, it is said: “The rule,”
referring to the principle that the master is not ordinarily liable for an injury resulting from the willful
and malicious acts of his agent not done in the course of his employment, “however, cannot be applied
in a case in which the master by contract, express or implied, is under obligation to protect the injured
person from the servant’s wrongful act as well as his own. Where a duty is thus imposed on the master,
for whose acts, whether of omission or commission, resulting in injury to the person entitled to have
the duty performed, the master must be held as fully responsible and liable to make at least actual
compensation as though the act were his own personal act. In such cases, if the servant does what the
master could not suffer to be done without violation of the particular duty resting upon him, or if the
servant omits to do that requisite to the full discharge of the master’s incumbent duty, then the master
must be held responsible for the servant’s wrongful or malicious act or omission, for otherwise it would
result that a master might relieve himself from obligation to perform a duty fixed by contract, or
otherwise, by the employment of servants to conduct the business to which the duty attaches. The
master’s obligation cannot thus be avoided, and whether the servant’s act violative of the master’s duty
be willful or malicious is a matter of no importance in determining the liability and obligation of the
master to make actual compensation to the injured person. It has been steadily held to be the duty of
carriers of passengers to protect them, in so far as this can be done by the exercise of a high degree of
care, from the violence and insults of other passengers and strangers, and to protect them from the
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violence and insults of the carrier’s own servants, and the inquiry whether this duty arises from contract
or from the nature of the employment becomes unimportant, except that the duty goes with the carrier’s
contract, however made, whereby the relation of carrier and passenger is established.” [cc]

The case of Texas & Pacific Ry. Co. v. Jones (Tex.Civ.App.) 39 S.W. 124, is one where the plaintiff’s
wife, who was in defendant’s depot for the purpose of taking passage on one of defendant’s trains, was
insulted by the wife of the ticket agent, but suffered no physical injury in consequence, and the question
presented was whether the husband could recover damages for her mental suffering. It was held that it
was the duty of appellant’s station agent to protect her from insult and abuse from all persons while
she was at its station waiting to become a passenger on its train, and she had the right to recover for a
breach of such duty whether she received physical injuries or not. In the case of *523 Houston & Texas
Central Ry. Co. v. Perkins (Tex.Civ.App.) 52 S.W. 124, where the plaintiff and his wife were
passengers in a Pullman sleeper attached to one of defendant’s trains, and, at night, the defendant
permitted drunken men to enter the coach where plaintiff and his wife had retired, allowing the
drunkards to remain and use profane and indecent language, which caused the wife mental anguish and
loss of rest, this court held, in an opinion by Justice Fly, that the husband was entitled to recover
damages though his wife sustained or suffered no physical injuries. See, also, M., K. & T. Ry. Co. v.
Ball (Tex.Civ.App.) 61 S.W. 327. The case of I. & G.N. Ry. v. Henderson (Tex.Civ.App.) 82 S.W.
1065, is one where a negro passenger, with the knowledge of the conductor, was vilified and made to
dance for the amusement of the passengers by several drunken rowdies, who had entered the train; and,
though the evidence failed to show that he suffered any physical injuries, a verdict against the railway
company for $1,000 damages on account of his humiliation, mortification, and fright was affirmed on
appeal. See, also, Quinn v. L. & N. Ry. Co. (Ky.) 32 S.W. 742.

We have quoted the foregoing elementary principles and cited cases falling under them for the purpose
of demonstrating that the liability of a common carrier for insults by its servants causing humiliation,
a sense of disgrace, mental anguish, or fear in a passenger is independent of physical injury or bodily
harm; and that such liability does not depend upon the negligence of the master in employing the
servant, or the scope of his authority, if the insult is given while employed about his master’s business.

It being established by the decisions of this state that mental suffering is an element of damages, where
it results from a breach of the carrier’s contract or duty, though no physical injury may have been
sustained, and, as the evidence in this case shows plaintiff’s wife suffered mental anguish from the
consequence of such breach, which was also a tort, it was for the jury to determine the quantum of
damage. In such a case the law does not undertake to, nor can it, exactly measure his damages, but it
authorizes the jury to consider the injured feelings of the party, the indignity endured, the humiliation,
wounded pride, mental suffering, and the like, and to allow such sum as it may determine is right.
When this is done, unless the verdict is palpably wrong, after it has been approved by the trial court, it
is not the province of an appellate tribunal to disturb it.

What could be more humiliating to a frail, delicate, sensitive woman, with a babe at her breast and her
other little ones around her, than to be pounced upon, vilified, and traduced by a negro servant in a
railway depot, where her relation as passenger to its owner entitles her to be treated with respect and
kindness? Is it any wonder to those who can contemplate the effect of such an outrage that the poor
woman for months afterwards, as she testified, could not close her eyes without that angry, threatening
negro arising before her and murdering sleep? In G., C. & S.F. Ry. Co. v. Trott, 86 Tex. 412, the
Supreme Court says: “That a physical personal injury may be produced through emotion of the mind
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there can be no doubt. The fact that it is more difficult to produce such an injury through the operation
of the mind *524 than by direct physical means affords no sufficient grounds for refusing
compensation in an action at law, where the injury is intentionally or negligently inflicted. It may be
more difficult to prove the connection between the alleged cause of injury, but if it be proved, and the
injury be the proximate result of the cause, we cannot say that a recovery should not be had.” It was
for the jury to say from the evidence whether plaintiff’s wife, in consequence of the outrage inflicted
upon her by appellant’s servant, suffered from nervous prostration and sickness, and there being
evidence to support its finding, we deemed it our duty to make our conclusions of fact conform thereto,
and, in view of the evidence and the principles of law above enunciated, to conclude that the verdict is
not excessive. This disposes of the first and second assignments of error.

[Editor’s note: The third assignment of error is omitted here.]

The fourth assignment complains that the court erred in not sustaining defendant’s objection to that
part of the answer of Mrs. Luther *525 to the sixth interrogatory which is as follows: “The little girl
May was very much frightened, and said ‘Mamma, let’s get out of here’”—Dbecause such part of the
answer was immaterial, irrelevant, and hearsay. *** However, we have no doubt that this part of the
answer was admissible in evidence as part of the res gestae,* and for that reason distinguishable from
hearsay. For the appearance and exclamation of the child was when the negro was standing over and
abusing her mother, and were indicative of the woman’s action and language, and tended to show her
violent and outrageous conduct toward plaintiff’s wife. [cc]

The testimony complained of in the fifth, sixth, and seventh assignments was admissible in evidence
under the rule that, where the bodily and mental feelings of an individual are material to be proved, the
usual expressions of such feelings, made at the time in question, are original evidence. If they are the
natural language of the affection, whether of body or mind, they furnish satisfactory evidence, and
often the only proof of its existence. And whether they were real or feigned is for the jury to determine.
[cc] And a witness may testify that another person seemed to be sick, suffering, nervous, or in good or
bad health. [cc]

While the rule, expressed in the court’s charge, that “railway companies are not insurers of the safety
and comfort of their passengers, but are required to exercise that high degree of care that very cautious
and prudent persons would have exercised under the same or similar circumstances, and a failure to do
so is negligence,” may not be strictly applicable to a case of this character, its being given in the charge
[to the jury] could not have possibly prejudiced the defendant, since in a case like this the common
carrier is absolutely liable for injuries unlawfully and wrongfully inflicted by his servant on a
passenger.

There is no error in the judgment, and it is affirmed.
Note 1. What is the tortious harm here?
Note 2. What do you note about how the court describes the dynamic between the two women?

Note 3. What is the purpose of making an employer vicariously liable for the kind of dynamic
described here? What effect will a ruling like this one have in the workplace?

18 Editor’s note: “res gestae” means the things or circumstances relating to the case at hand.
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Note 4. The principal case mentions a prior case, International & G.N.R. Co. v. Henderson, in which
“a negro passenger, with the knowledge of the conductor, was vilified and made to dance for the
amusement of the passengers by several drunken rowdies, who had entered the train.” The paragraphs
below, excerpted from International & G.N.R. Co, provide further details on the experience of Mr.
Henderson, the African-American plaintiff targeted by drunken passengers.

International & G.N.R. Co. v. Henderson, Court of Civil Appeals of Texas (1904)
(82 S.W. 1065)

[***] [A]lppellee was a passenger on one of appellant’s passenger trains from San Antonio to Austin,
and further alleged: That during the time that said passenger train was on its way to Austin from San
Antonio, and while plaintiff was on the train as a passenger, seated in the car set apart for the use of
colored passengers (plaintiff being a colored man), the said car was invaded by several intoxicated or
partially intoxicated white men, to plaintiff unknown, who made use of said car set apart for the use of
colored passengers as a smoking car; said unknown white men were rude, boisterous, vulgar, and
profane, cursing and swearing in the presence of plaintiff and several colored women, among whom
was the wife of the plaintiff. The plaintiff remonstrated with the white men who had invaded the car
set apart to the colored passengers, and was then abused, cursed, and vilified in the most vulgar and
indecent language, and was marched through the train at the point of pistols held in the hands of the
white men, and compelled to get off said train at the first station through which the plaintiff passed.
That he caught the last car on the train after being compelled to get off, and once more seated himself
as a passenger on the passenger train of defendant, but was again seen by the crowd of white men, as
hereinbefore alleged, and was again cursed and vilified by said crowd of men, and compelled to march
through the train at the point of pistols, and made to dance for the amusement of fellow passengers,
searched, and again compelled to get off the train at the first station through which the passenger train
passed; and then the plaintiff appealed to the conductor of said train for protection, informing the
conductor that he was a passenger, and entitled to protection as a passenger. The conductor informed
the plaintiff that he could do nothing for him, and for him (the plaintiff) to get on the blind baggage
car. That he then again got upon the train, but the same crowd of white men compelled him, at the
point of pistols, to again walk to and fro through the train, and when the train reached the station of
Buda the plaintiff was compelled to get off and leave said train at the point of pistols and in fear of his
life, and was not allowed by said crowd of white men to again get upon the train. That the plaintiff
appealed to the conductor and the other trainmen in control of the train, but he was told that they could
do nothing for him. That, after being compelled to get off the train at Buda, he walked to Austin, a
distance of 12 miles, arriving next morning, as it was night when plaintiff was put off and required to
leave the train at Buda. The petition alleges that the facts as stated were known to the conductor and
the servants in charge of the train. And the petition concludes with the statement that he has been
greatly damaged, in being placed in fear of his life and great bodily harm, and that he suffered great
anguish in body and mind on account of the mistreatment as herein alleged, and sues for the sum of
$5,000. There is abundant evidence in the record sustaining these averments.

[***] The evidence in the record, and the case as made by the pleadings, is not one wholly of mental
anguish, but it shows an unjustifiable assault made by drunken passengers upon the person of the
appellee at a time and under circumstances when he should have been afforded protection by the
conductor and the servants in charge of the train. They knew and were informed of the outrageous and
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unjustifiable assault that was being committed, and there is no palliation or excuse for the conduct of
the railway company in not resorting to some means to afford protection to the plaintiff from the
premeditated, unjustifiable, and outrageous assault that was being committed upon him, the progress
of which, as the evidence shows, continued for some time, within the knowledge of the conductor. On
the points of law raised in the assignments noticed, the authorities in this state are clearly against the
contention of the appellant. Texas & Pacific Railway Co. v. Armstrong, 93 Tex. 34; Missouri Pacific
Railway Co. v. Kaiser, 82 Tex. 144; M., K. & T. Ry. Co. v. Tarwater (Tex.Civ.App.) 75 S.W.
937; International & Great Northern Railroad Co. v. Anchondi (Tex.Civ.App.) 68 S.W. 744.

The fifth assignment of error complains that the verdict of the jury is excessive, outrageous, and
unconscionable, and that the court erred in overruling defendant’s motion for new trial, because the
damages awarded to the plaintiff are out of all proportion to the inconvenience and humiliation alleged
to have been suffered by him. In view of the evidence in the record, it is unnecessary to discuss the
question raised by this assignment. The plaintiff was clearly entitled to the amount recovered [$1,000],
if not more.

Note 5. Having read the account of Mr. Henderson’s experience, consider how it compares with the
experience of Mrs. Luther in the waiting room, recalling that both incidents were alleged to have
resulted in emotional distress. What do you observe about how the court in Gulf v. Luther cites to this
case, International & G.N.R. Co. v. Henderson? What does it suggest about a system built on stare
decisis?

Professor Kim Lane Scheppele describes how a legal system ceases to feel legitimate when it discredits
or misrepresents those whom it purports to represent and regulate: “Those whose stories are believed
have the power to create fact; those whose stories are not believed live in a legally sanctioned ‘reality’
that does not match their perceptions. ...How are people to think about the law when their stories, the
ones they have lived and believed, are rejected by courts, only to be replaced by other versions with
different legal results? ...[T]here are few things more disempowering in law than having one’s own
self-believed story rejected, when rules of law (however fair in the abstract) are applied to facts that
are not one’s own, when legal judgments proceed from a description of one’s own world that one does
not recognize...” Foreword: Telling Stories, 87 Mich. L. Rev. 2073, 2079-80 (1989) What should
courts do to guard against citation practices like those illustrated in the Luther and Henderson cases?
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Check Your Understanding (1-10)

Question 1. Read the following dicta from Gulf v. Luther and select the answer that most
accurately captures the meaning of the passage:

“While the rule, expressed in the court’s charge, that ‘railway companies are not insurers of the
safety and comfort of their passengers, but are required to exercise that high degree of care that
very cautious and prudent persons would have exercised under the same or similar
circumstances, and a failure to do so is negligence,” may not be strictly applicable to a case of
this character, its being given in the charge [to the jury] could not have possibly prejudiced the
defendant, since in a case like this the common carrier is absolutely liable for injuries unlawfully
and wrongfully inflicted by his servant on a passenger.”

An interactive H5P element has been excluded from this version of the text. You can view it
online here: https://saidtorts2d.lawbooks.cali.org/?p=32#h5p-20

Question 2. Which of the following is the least applicable normative justification for the
doctrine of vicarious liability?

An interactive H5P element has been excluded from this version of the text. You can view it
online here: https://saidtorts2d.lawbooks.cali.org/?p=32#h5p-21

Ruiz v. Bertolotti, Supreme Court, Nassau County (1962)
(NY 37 Misc.2d 1067)

On this motion to dismiss the complaint for legal insufficiency pursuant to Rule 106 subdivision 4,
Rules of Civil Practice, much of defendant’s argument is directed to the plausibility of the plaintiffs’
story, and whether the acts complained of ever occurred since the complaint is based only upon
information and belief. We are not now, however, concerned with the question of proof since on a
motion of this type the allegations must be deemed true.

In sum the complaint states that the plaintiffs, who are Puerto Ricans, contracted to purchase a house
in a residential section of Massapequa from one Farber, a builder; that the defendant learned of this
and he, acting in concert with others, personally called on Farber and expressed anger at ‘colored
persons’ moving into the neighborhood, and threatened bodily harm to him, to plaintiffs and to
plaintiffs’ children, if the sale were consummated; that these threats were made with malice and for
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the purpose of communication to plaintiffs, in order to frighten them into agreeing to rescind the
contract of sale; that these threats were communicated to plaintiffs by Farber and that plaintiffs were
put in fear of their personal safety and that of their children as a result of which they entered into an
agreement rescinding the contract of sale. It is further alleged that, as a result of these threats, both
plaintiffs suffered distress, humiliation and emotional shock and were rendered sick and nervous, and
that in addition plaintiff Manuel Ruiz suffered pecuniary damage in that he had to search for another
dwelling and absent himself from his business.

Much of the discussion in the moving brief, in the court’s view, is beside the point. This does not
purport to be an action under the new anti-discrimination laws, nor in defamation, nor for assault, so
there is no point in showing its deficiencies in this regard. [***]

This is an action for a wilful and malicious tort, the very purpose of which was to so frighten and
distress the plaintiffs that they would surrender their legal right to buy a house where they pleased.
These were not mere idle words of disapproval but a specific threat of bodily harm. The ultimate
purpose of keeping ‘colored people’ out of the neighborhood could not be accomplished unless the
immediate objective of putting them in fear for their safety first succeeded.

In principle this case is not too different from Halio v. Lurie, 15 A.D.2d 62, 222 N.Y.S.2d 759, where
a malicious, sarcastic letter, taunting the *1069 plaintiff with her unsuccessful efforts to marry the
defendant was held to be actionable without a showing of special damage. Battalla v. State, 10 N.Y.2d
237, is analogous also. There the Court of Appeals overruled the long established rule of Mitchell v.
Rochester Ry. Co., 151 N.Y. 107, that there could be no recovery for negligently causing fright, distress
and physical damage, unless there had been an impact and allowed a complaint to stand although no
physical contact was involved.

Deliberate and malevolent conduct, albeit confined to words, is at least as serious a matter, requiring
the protection of the law to even a greater degree. (Scheman v. Schlein, 35 Misc.2d 581.)

The fact that the threat was uttered to an intermediary for communication to plaintiffs does not, in any
way, detract from its viciousness and illegality. An ‘organizer’ who goes into a barber shop and tells
an employee to tell the employer to raise the price of haircuts or his shop will be dynamited, would get
short shrift with the defense that he did not speak to the employer personally.

For these reasons | believe that defendant must come forward and stand on his position that the episode
did not take place and not that he is not liable even if it did happen, which is his position on this motion.

Motion denied.

Note 1. The court attempts to sort the defendant’s conduct into one of tort law’s existing categories:
“This does not purport to be an action under the new anti-discrimination laws, nor in defamation, nor
for assault, so there is no point in showing its deficiencies in this regard.” What do you make of this
effort, and how does it square with the outcome in this case?

Note 2. Having now had a brief introduction to trespass, battery, and assault—three of the core
intentional torts—what do you observe about the way they were applied in the cases you read, whom
they served or disserved, and how they differed from negligence law?
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Chapter 6. Intentional Torts vs Negligence (Socratic Script)

Questions and Areas of Focus for the Readings

e Can you articulate the significance of a “general verdict” and its effect here?

e What is the role of the jury and jury instructions, in this case?

e Why does it matter to distinguish between battery and negligence?

e What key facts in this case did the court focus on, to distinguish between the applicability of
the two regimes (the regimes of battery and negligence, that is)?

Cobbs v. Grant, Supreme Court of California, en banc, (1972)
(8 Cal.3d 229)

This medical malpractice case involves two issues: first, whether there was sufficient evidence of
negligence in the performing of surgery to sustain a jury verdict for plaintiff; second, whether, under
plaintiff’s alternative theory, the instructions to the jury adequately set forth the nature of a medical
doctor’s duty to obtain the informed consent of a patient before undertaking treatment. We conclude
there was insufficient evidence to support the jury’s verdict under the theory that defendant was
negligent during the operation. Since there was a general verdict and we are unable to ascertain upon
which of the two concepts the jury relied, we must reverse the judgment and remand for a new trial.
To assist the trial court upon remand we analyze the doctor’s duty to obtain the patient’s informed
consent and suggest principles for guidance in drafting new instructions on this question.

Plaintiff was admitted to the hospital in August 1964 for treatment of a duodenal ulcer. He was given
a series of tests to ascertain the severity of his condition and, through administered medication to ease
his discomfort, he continued to complain of lower abdominal pain and nausea. His family physician,
Dr. Jerome Sands, concluding that surgery was indicated, discussed prospective surgery with plaintiff
and advised him in general terms of the risks of undergoing a general anesthetic. Dr. Sands called in
defendant, Dr. Dudley F. P. Grant, a surgeon, who after examining plaintiff, agreed with Dr. Sands
that plaintiff had an intractable peptic duodenal ulcer and that surgery was indicated. Although Dr.
Grant explained the nature of the operation to plaintiff, he did not discuss any of the inherent risks of
the surgery.

*235 A two-hour operation was performed the next day, in the course of which the presence of a small
ulcer was confirmed. Following the surgery the ulcer disappeared. Plaintiff’s recovery appeared to be
uneventful, and he was permitted to go home eight days later. However, the day after he returned home,
plaintiff began to experience intense pain in his abdomen. He immediately called Dr. Sands who
advised him to return to the hospital. Two hours after his readmission plaintiff went into shock and
emergency surgery was performed. It was discovered plaintiff was bleeding internally as a result of a
severed artery at the hilum of his spleen. Because of the seriousness of the hemorrhaging and since the
spleen of an adult may be removed without adverse effects, defendant decided to remove the spleen.
Injuries to the spleen that compel a subsequent operation are a risk inherent in the type of surgery
performed on plaintiff and occur in approximately 5 percent of such operations.
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After removal of his spleen, plaintiff recuperated for two weeks in the hospital. A month after discharge
he was readmitted because of sharp pains in his stomach. X-rays disclosed plaintiff was developing a
gastric ulcer. The evolution of a new ulcer is another risk inherent in surgery performed to relieve a
duodenal ulcer. Dr. Sands initially decided to attempt to treat this nascent gastric ulcer with antacids
and a strict diet. However, some four months later plaintiff was again hospitalized when the gastric
ulcer continued to deteriorate and he experienced severe pain. When plaintiff began to vomit blood the
defendant and Dr. Sands concluded that a third operation was indicated: a gastrectomy with removal
of 50 percent of plaintiff’s stomach to reduce its acid-producing capacity. Some time after the surgery,
plaintiff was discharged, but subsequently had to be hospitalized yet again when he began to bleed
internally due to the premature absorption of a suture, another inherent risk of surgery. After plaintiff
was hospitalized, the bleeding began to abate and a week later he was finally discharged.

Plaintiff brought this malpractice suit against his surgeon, Dr. Grant. The action was consolidated for
trial with a similar action against the hospital. The jury returned a general verdict against the hospital
in the amount of $45,000. This judgment has been satisfied. The jury also returned a general verdict
against defendant Grant in the amount of $23,800. He appeals.

The jury could have found for plaintiff either by determining that defendant negligently performed the
operation, or on the theory that defendant’s failure to disclose the inherent risks of the initial surgery
vitiated plaintiff’s consent to operate. Defendant attacks both possible grounds of *236 the verdict. He
contends, first, there was insufficient evidence to sustain a verdict of negligence, and, second, the court
committed prejudicial error in its instruction to the jury on the issue of informed consent.

Defendant’s attack on the sufficiency of the evidence relates to the state of the medical testimony.
Three experts testified at the trial: defendant, Dr. Sands, and defendant’s expert, Dr. Yates. No expert
witness was produced by plaintiff. The three experts were consistent in the opinion that the decision to
operate as well as the actual procedure evidenced due care. Thus defendant insists that if experts
unanimously opine that the defendant exercised due care, the jury may not substitute its judgment and
find negligence. [cc]

Plaintiff contends the jury could reach a conclusion contrary to that of the experts because the decision
to operate on his duodenal ulcer comes under the recognized exception to the need for medical
testimony: the facts present a medical question resolvable by common knowledge. [cc] Where a
shoulder is injured in an appendectomy (Ybarra v. Spangard (1944) 25 Cal.2d 486), or a clamp is left
in the abdomen (Leonard v. Watsonville Community Hosp. (1956) 47 Cal.2d 509), expert testimony
is not required since the jury is capable of appreciating and evaluating the significance of such events.
However, when a doctor relates the facts he has relied upon in support of his decision to operate, and
where the facts are not commonly susceptible of comprehension by a lay juror, medical expert opinion
IS necessary to enable the trier of fact to determine if the circumstances indicated a need for surgery.

The record before us requires this case to be governed by the general rule. An X-ray examination of
plaintiffs’ stomach disclosed ‘There is extreme irritability of the duodenal bulb within which on two
films is a faint collection of barium (swallowed by plaintiff for the purposes of this test) consistent
with a very tiny active duodenal ulcer.” Since it was a ‘very tiny’ ulcer, and since conversely, the ulcer
was ‘active’ and had produced ‘extreme irritability,” only an expert would be capable of understanding
whether surgery was immediately necessary for plaintiff’s wellbeing. Similarly *237 there was
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uncontradicted testimony that although plaintiff had ceased to experience pain rhythmically,
continuous pain indicated the ulcer was penetrating the wall of the duodenum. If all five layers of the
duodenum are penetrated a patient can bleed profusely and emergency surgery is essential to save his
life. Again only an expert can appreciate the significance of the constant pain and whether surgery was
indicated therefor. Finally there was evidence plaintiff’s stools were dark and tarry. While the lay mind
is unable to draw any conclusion from such evidence, to a doctor this is additional confirmation of a
penetrating ulcer. Under such circumstances the common knowledge exception to the need for expert
medical testimony is not applicable.

A fortiori, plaintiff’s theory of negligence in the performance of the surgery is not sustainable under
the common knowledge exception when, under these circumstances, there is uncontradicted expert
testimony the operation had been performed with due care. Even with the exercise of due care the
spleen may be injured during operations similar to that performed on plaintiff approximately 5 percent
of the time, due to the need to mechanically retract the spleen to obtain access to the site of the
operation. ‘The fact that a particular injury suffered by a patient as the result of an operation is
something that rarely occurs does not in itself prove that the injury was probably caused by the
negligence of those in charge of the operation.’ [c]

In any event, plaintiff contends, defendant made statements from which the jury could conclude
defendant had admitted negligence. Defendant is a medical expert; if he in fact made inculpatory
declarations of negligence, such admissions could be deemed the expert testimony necessary to sustain
the verdict. However, the evidence pointed out by plaintiff in support of this theory does not constitute
an admission of negligence. Plaintiff first emphasized testimony by defendant that surgery is not
necessary for most ulcers unless there are complications. Plaintiff argues that from such testimony, in
light of plaintiff’s medical history, the jury could conclude there was no indication of a need for
surgery. This is merely a restatement of the common knowledge argument which we have rejected
above. Defendant’s statement that surgery is not usually warranted is not an admission of a negligent
decision to operate when all the medical experts testified that in plaintiff’s case surgery was indicated.

Plaintiff also urges that although defendant testified he visually inspected the spleen before suturing,
the jury could infer from the subsequent hemorrhaging *238 that his inspection was not made with due
care. The bleeding was attributable to a small tear at the hilum of the spleen. Defendant and his expert
witnesses gave uncontradicted testimony that injuries not apparent during an operation may
subsequently become manifest. In light of this testimony and the additional uncontradicted testimony
that the surgery was performed with due care, it would have been improper speculation for the jury to
infer the injury should have been apparent to a careful surgeon. [c]

Finally, plaintiff relies on his own testimony that defendant said to plaintiff, ‘He (i.e., defendant)
blamed himself for me being back in there (the hospital for a second time).” Defendant denied having
made such a remark. However, even if the jury had chosen to believe plaintiff, defendant’s statement
signifies compassion, or at most, a feeling of remorse, for plaintiff’s ordeal. Since a medical doctor is
not an insurer of result, such an equivocal admission does not constitute a concession that he lacked or
failed to use the reasonable degree of learning and skill ordinarily possessed by other members of the
profession in good standing in the community, or that he failed to exercise due care. [cc]

We are convinced there is not substantial evidence to support a jury verdict on the issue of defendant’s
liability on the theory that he was negligent either when he decided to operate or in performing the
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surgery. Under article VI, section 13, of the California Constitution, we must examine the record to
determine if the giving of instructions on this issue may have prejudiced the jury and caused a
miscarriage of justice. The test we apply is whether it is reasonably probable a result more favorable
to the appealing party would have been reached in the absence of the error. [c] Inasmuch as there was
a general verdict, we cannot know whether the jury found defendant liable on the theory his decision
to undertake, or the performance of, the operation was negligent, or whether it found him liable under
the alternative theory: failure to obtain plaintiff’s informed consent for surgery. It is clear from the
record that both concepts were vigorously presented to the jury. Since it is impossible to determine on
which theory the jury verdict rested, we conclude it is reasonably probable there has been a miscarriage
of justice. We therefore reverse the judgment.

*239 11

Since the question of informed consent is likely to arise on retrial, we address ourselves to that issue.
(Code Civ.Proc., s 43.) In giving its instruction the trial court relied upon Berkey v. Anderson (1969)
1 Cal.App.3d 790, 803, a case in which it was held that if the defendant failed to make a sufficient
disclosure of the risks inherent in the operation, he was guilty of a ‘technical battery’ [cc] While a
battery instruction may have been warranted under the facts alleged in Berkey, in the case before us
the instruction should have been framed in terms of negligence.

Where a doctor obtains consent of the patient to perform one type of treatment and subsequently
performs a substantially different treatment for which consent was not obtained, there is a clear case
of battery. (Berkey v. Anderson (1969) supra, 1 Cal.App.2d 790 (allegation of consent to permit doctor
to perform a procedure no more complicated than the electromyograms plaintiff had previously
undergone, when the actual procedure was a myelogram involving a spinal puncture); Bang v. Charles
T. Miller Hosp. (1958) 251 Minn. 427 (plaintiff consented to a prostate resection when uninformed
that this procedure involved tying off his sperm ducts); Corn v. French (1955) 71 Nev. 280 (patient
consented to exploratory surgery; doctor performed a mastectomy); Zoterell v. Repp (1915) 187 Mich.
319 (consent given for a hernia operation during which doctor also removed both ovaries).

However, when an undisclosed potential complication results, the occurrence of which was not an
integral part of the treatment procedure but merely a known risk, the courts are divided on the issue of
whether this should be deemed to be a battery or negligence. (Gray v. Grunnagle (1966) 423 Pa. 144
(failure to warn a patient a spinal operation involved an inherent risk of permanent paralysis; battery);
Belcher v. Carter (1967) 13 Ohio App.2d 113 (failure to warn of danger of radiation burns; battery);
Nolan v. Kechijian (1949) 75 R.1. 165 (operation to strengthen ligaments of spleen when spleen was
removed; trespass to the body and negligence); [c] Mitchell v. Robinson (M0.1960) 334 S.\W.2d 11
(vertebrae broken during insulin shock treatment; negligence).) California authorities have favored a
negligence theory. *240 (Carmichael v. Reitz (1971) 17 Cal.App.3d 958 (pulmonary embolism caused
by adverse reaction to drug; negligence); Dunlap v. Marine (1966) 242 Cal.App.2d 162 (cardiac arrest
allegedly caused by administration of anesthetic; negligence); Tangora v. Matanky (1964) 231
Cal.App.2d 468 (anaphylactic shock as a result of intramuscular penicillin shot; negligence); Salgo v.
Leland Stanford, etc., Bd. of Trustees (1957) 154 Cal.App.2d 560 (paralysis of lower extremities after
aortographic examination; negligence).)

Dean Prosser surveyed the decisions in this area and concluded, ‘The earliest cases treated this as a
matter of vitiating the consent, so that there was liability for battery. Beginning with a decision in

89



Kansas in 1960 (Natanson v. Kline (1960) [c], 187 Kan. 186), it began to be recognized that this was
really a matter of the standard of professional conduct . . .. (T)he prevailing view now is that the action
... 1s in reality one for negligence in failing to conform to the proper standard . . .." [cc]

Although this is a close question, either prong of which is supportable by authority, the trend appears
to be towards categorizing failure to obtain informed consent as negligence. That this result now
appears with growing frequency is of more than academic interest; it reflects an appreciation of the
several significant consequences of favoring negligence over a battery theory. As will be discussed
Infra, most jurisdictions have permitted a doctor in an informed consent action to interpose a defense
that the disclosure he omitted to make was not required within his medical community. However,
expert opinion as to community standard is not required in a battery count, in which the patient must
merely prove failure to give informed consent and a mere touching absent consent. Moreover a doctor
could be held liable for punitive damages under a battery count, and if held liable for the intentional
tort of battery he might not be covered by his malpractice insurance. (Comment, Informed Consent in
Medical Malpractice (1967) 55 Cal.L.Rev. 1396.) Additionally, in some jurisdictions the patient has a
longer statute of limitations if he sues in negligence.

We agree with the majority trend. The battery theory should be reserved for those circumstances when
a doctor performs an operation to which the patient has not consented. When the patient gives
permission to perform one type of treatment and the doctor performs another, the requisite element of
deliberate intent to deviate from the consent given is present. However, when the patient consents to
certain treatment and the doctor performs that treatment but an undisclosed inherent complication with
a low probability occurs, no intentional deviation from the consent *241 given appears; rather, the
doctor in obtaining consent may have failed to meet his due care duty to disclose pertinent information.
In that situation the action should be pleaded in negligence.

The facts of this case constitute a classic illustration of an action that sounds in negligence. Defendant
performed the identical operation to which plaintiff had consented. The spleen injury, development of
the gastric ulcer, gastrectomy and internal bleeding as a result of the premature absorption of a suture,
were all links in a chain of low probability events inherent in the initial operation.

Since this is an appropriate case for the application of a negligence theory, it remains for us to
determine if the standard of care described in the jury instruction on this subject properly delineates
defendant’s duty to inform plaintiff of the inherent risks of the surgery. In pertinent part, the court gave
the following instruction: ‘A physician’s duty to disclose is not governed by the standard practice in
the community; rather it is a duty imposed by law. A physician violates his duty to his patient and
subjects himself to liability if he withholds any facts which are necessary to form the basis of an
intelligent consent by the patient to the proposed treatment.’

Defendant raises two objections to the foregoing instruction. First, he points out that the majority of
the California cases have measured the duty to disclose not in terms of an absolute, but as a duty to
reveal such information as would be disclosed by a doctor in good standing within the medical
community. [cc] One commentator has imperiously declared that ‘good medical practice is good law.’
(Hagman, The Medical Patient’s Right to Know (1970) 17 U.C.L.A. L.Rev. 758, 764.) Moreover, with
one state and one federal exception every jurisdiction that has considered this question has adopted the
community standard as the applicable test. [fn] Defendant’s second contention is that this near
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unanimity reflects strong policy reasons for wvesting in the medical community the
unquestioned *242 discretion to determine if the withholding of information by a doctor from his
patient is justified at the time the patient weighs the risks of the treatment against the risks of refusing
treatment.

The thesis that medical doctors are invested with discretion to withhold information from their patients
has been frequently ventilated in both legal and medical literature. (See, e.g., Salgo v. Leland Stanford,
etc., Bd. of Trustees (1957) supra, 154 Cal.App.2d 560, 578; Mitchell v. Robinson (M0.1960) supra,
334 S.W.2d 11 (even though patient was upset, agitated, depressed, crying, had marital problems and
had been drinking, the court found that since no emergency existed and he was legally competent he
should have been advised of the risks of shock therapy) [...] Despite what defendant characterizes as
the prevailing rule, it has never been unequivocally adopted by an authoritative source. Therefore we
probe anew into the rationale which purportedly justifies, in accordance with medical rather than legal
standards, the withholding of information from a patient.

Preliminarily we employ several postulates. The first is that patients are generally persons unlearned
in the medical sciences and therefore, except in rare cases, courts may safely assume the knowledge of
patient and physician are not in parity. The second is that a person of adult years and in sound mind
has the right, in the exercise of control over his own body, to determine whether or not to submit to
lawful medical treatment. The third is that the patient’s consent to treatment, to be effective, must be
an informed consent. And the fourth is that the patient, being unlearned in medical sciences, has an
abject dependence upon and trust in his physician for the information upon which he relies during the
decisional process, thus raising an obligation in the physician that transcends arms-length transactions.

From the foregoing axiomatic ingredients emerges a necessity, and a resultant requirement, for
divulgence by the physician to his patient of all information relevant to a meaningful decisional
process. In many instances, to the physician, whose training and experience enable a self-satisfying
evaluation, the particular treatment which should be undertaken may seem evident, but it is the
prerogative of the patient, not the physician, to determine for himself the direction in which he believes
his interests lie. *243 To enable the patient to chart his course knowledgeably, reasonable familiarity
with the therapeutic alternatives and their hazards becomes essential.

Therefore, we hold, as an integral part of the physician’s overall obligation to the patient there is a duty
of reasonable disclosure of the available choices with respect to proposed therapy and of the dangers
inherently and potentially involved in each.

A concomitant issue is the yardstick to be applied in determining reasonableness of disclosure. This
defendant and the majority of courts have related the duty to the custom of physicians practicing in the
community. [cc] The majority rule is needlessly overbroad. Even if there can be said to be a medical
community standard as to the disclosure requirement for any prescribed treatment, it appears so
nebulous that doctors become, in effect, vested with virtual absolute discretion. (See Note, Physicians
and Surgeons (1962) 75 Harv.L.Rev. 1445; Waltz and Scheuneman, Informed Consent to Therapy
(1970) 64 Nw.U.L.Rev. 628.) The court in Canterbury v. Spence, supra, 464 F.2d 772, 784, bluntly
observed: ‘Nor can we ignore the fact that to bind the disclosure obligation to medical usage is to
arrogate the decision on revelation to the physician alone. Respect for the patient’s right of self-
determination on particular therapy demands a standard set by law for physicians rather than one which
physicians may or may not impose upon themselves.” Unlimited discretion in the physician is
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irreconcilable with the basic right of the patient to make the ultimate informed decision regarding the
course of treatment to which he knowledgeably consents to be subjected.

A medical doctor, being the expert, appreciates the risks inherent in the procedure he is prescribing,
the risks of a decision not to undergo the treatment, and the probability of a successful outcome of the
treatment. But once this information has been disclosed, that aspect of the doctor’s expert function has
been performed. The weighing of these risks against the individual subjective fears and hopes of the
patient is not an expert skill. Such evaluation and decision is a nonmedical judgment reserved to the
patient alone. A patient should be denied the opportunity to weigh the risks only where it is evident he
cannot evaluate the data, as for example, where there is an emergency or the patient is a child or
incompetent. For this reason the law provides that in an emergency consent is implied *244 [cc] and if
the patient is a minor or incompetent, the authority to consent is transferred to the patient’s legal
guardian or closest available relative [cc]. In all cases other than the foregoing, the decision whether
or not to undertake treatment is vested in the party most directly affected: the patient.

The scope of the disclosure required of physicians defies simple definition. Some courts have spoken
of ‘full disclosure’ [cc] and others refer to “full and complete” disclosure [cc] but such facile
expressions obscure common practicalities. Two qualifications to a requirement of ‘full disclosure’
need little explication. First, the patient’s interest in information does not extend to a lengthy
polysyllabic discourse on all possible complications. A mini-course in medical science is not required;
the patient is concerned with the risk of death or bodily harm, and problems of recuperation. Second,
there is no physician’s duty to discuss the relatively minor risks inherent in common procedures, when
it is common knowledge that such risks inherent in the procedure are of very low incidence.[fn] For
example, the risks inherent in the simple process of taking a common blood sample are said to include
hematoma, dermatitis, cellulitis, abscess, osteomyelitis. septicemia, endocarditis, thrombophlebitis,
pulmonary embolism and death, to mention a few. (Harrison, Principles of Internal Medicine (5th ed.
1966) pp. 726, 1492, 1510-1514.) One commentator states that California law does not require that the
“patient be told too much.” (Hagman, The Medical Patient’s Right to Know, supra, 17 U.C.L.A. L.Rev.
758, 766.)[/footnote] When there is a common procedure a doctor must, of course, make such inquiries
as are required to determine if for the particular patient the treatment under consideration is
contraindicated—for example, to determine if the patient has had adverse reactions to antibiotics; but
no warning beyond such inquiries is required as to the remote possibility of death or serious bodily
harm.

However, when there is a more complicated procedure, as the surgery in the case before us, the jury
should be instructed that when a given procedure inherently involves a known risk of death or serious
bodily harm, a medical doctor has a duty to disclose to his patient the potential of death or serious
harm, and to explain in lay terms the complications that might possibly occur. Beyond the foregoing
minimal disclosure, a doctor must also reveal to his patient such additional information as *245 a
skilled practitioner of good standing would provide under similar circumstances.

In sum, the patient’s right of self-decision is the measure of the physician’s duty to reveal. That right
can be effectively exercised only if the patient possesses adequate information to enable an intelligent
choice. The scope of the physician’s communications to the patient, then, must be measured by the
patient’s need, and that need is whatever information is material to the decision. Thus the test for
determining whether a potential peril must be divulged is its materiality to the patient’s decision.
(Canterbury v. Spence, supra, 464 F.2d 772, 786.)
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We point out, for guidance on retrial, an additional problem which suggests itself. There must be a
causal relationship between the physician’s failure to inform and the injury to the plaintiff. Such causal
connection arises only if it is established that had revelation been made consent to treatment would not
have been given. Here the record discloses no testimony that had plaintiff been informed of the risks
of surgery he would not have consented to the operation. [cc]

The patient-plaintiff may testify on this subject but the issue extends beyond his credibility. Since at
the time of trial the uncommunicated hazard has materialized, it would be surprising if the patient-
plaintiff did not claim that had he been informed of the dangers he would have declined treatment.
Subjectively he may believe so, with the 20/20 vision of hindsight, but we doubt that justice will be
served by placing the physician in jeopardy of the patient’s bitterness and disillusionment. Thus an
objective test is preferable: i.e., what would a prudent person in the patient’s position have decided if
adequately informed of all significant perils. (Canterbury v. Spence, supra, 464 F.2d 772, 787.)

The burden of going forward with evidence of nondisclosure rests on the plaintiff. Once such evidence
has been produced, then the burden of going forward with evidence pertaining to justification for
failure to disclose shifts to the physician.

Whenever appropriate, the court should instruct the jury on the defenses available to a doctor who has
failed to make the disclosure required by law. Thus, a medical doctor need not make disclosure of risks
when the patient requests that he not be so informed. (See discussion of waiver: Hagman, The Medical
Patient’s Right to Know, supra, 17 U.C.L.A. L.Rev. 758, 785.) Such a disclosure need not be made if
the procedure is simple and the danger remote and commonly appreciated to be remote. *246 A
disclosure need not be made beyond that required within the medical community when a doctor can
prove by a preponderance of the evidence he relied upon facts which would demonstrate to a reasonable
man the disclosure would have so seriously upset the patient that the patient would not have been able
to dispassionately weigh the risks of refusing to undergo the recommended treatment. (E.g., see
discussion of informing the dying patient: Hagman, The Medical Patient’s Right to Know, supra, 17
U.C.L.A. L.Rev. 758, 778.) Any defense, of course, must be consistent with what has been termed the
“fiducial qualities’ of the physician-patient relationship. [c]

The judgment is reversed.

Note 1. From the plaintiff or patient’s perspective, why does it matter to distinguish negligence from
battery?

Note 2. From the defendant or physician’s perspective, why does the distinction matter?

Note 3. Why does the court state a preference for the objective test for the patient in informed consent?
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Expand On Your Understanding — Socratic Script: Cobbs v. Grant

Question 1. What were the legal issues in this case?

An interactive H5P element has been excluded from this version of the text. You can view it online
here: https://saidtorts2d.lawbooks.cali.org/?p=34#h5p-22

Question 2. What was the holding in this case? Why could the verdict below not stand?

An interactive H5P element has been excluded from this version of the text. You can view it online
here: https://saidtorts2d.lawbooks.cali.org/?p=34#h5p-23

Question 3. What is the dispute concerning expert testimony in the case, and how does the court
justify its decision in that regard?

An interactive H5P element has been excluded from this version of the text. You can view it online
here: https://saidtorts2d.lawbooks.cali.org/?p=34#h5p-24

Question 4. The court states that on retrial, below, the court would ordinarily need to determine
whether to instruct the jury to consider informed consent in terms of negligence or battery. Which
does it tell the court to apply, and what reasoning does it provide?

An interactive H5P element has been excluded from this version of the text. You can view it online
here: https://saidtorts2d.lawbooks.cali.org/?p=34#h5p-25

Question 5. What are some real-world consequences that may flow from categorizing a claim as
battery vs. negligence? What’s the rationale underpinning the distinction?

An interactive H5P element has been excluded from this version of the text. You can view it online
here: https://saidtorts2d.lawbooks.cali.org/?p=34#h5p-26
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Check Your Understanding (1-11)

Question 1. Which of the following are instances in which the Cobbs ruling indicates that
the patient need not be informed:

i. When the patient requests that they not be informed

ii. When the procedure is simple and the danger remote and commonly understood to be
remote

iii. When the patient’s low risk is outweighed by the doctor’s high risk of a costly but trivial
malpractice claim

iv. When the disclosure might so seriously upset the patient that they would not be able to
weigh the risks of refusing treatment

v. When the disclosure might cause the patient to seek alternative treatment or another
surgeon

An interactive H5P element has been excluded from this version of the text. You can view it
online here: https://saidtorts2d.lawbooks.cali.org/?p=34#h5p-27

Reflect On Your Understanding — Essay on the Implications of Tort

Law’s Impact (Recommended maximum word count 300 words)

Several of the cases we have read so far have involved elements of race, gender, class, ability
and socioeconomic power. We have also discussed tort law’s normative purposes (fairness,
efficiency, compensation, deterrence, and social justice). Identify one example from a case in
this module that shows courts failing to live up to one of these purposes. In your example, you
might choose to discuss whether you see the court prioritizing one of tort law’s purposes over
another. If so, does the court justify that prioritization? Generally, what are you observing about
how the law works, or fails to work? There is no “right” answer here; this essay question is
simply intended to invite you to reflect on your readings and engage with the deeper ideas of
the course.
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MODULE 2. INTENTIONAL TORTS

In Module 1, you learned the differences between negligence (which governs the risk of injury and
requires that people use ordinary (or reasonable) care in their conduct); strict liability (which imposes
liability without fault or intent); and the intentional torts (which are organized around some level of
intent to act in a way that causes harm). This last domain is our focus in Module 2, as we explore how
tort law regulates conduct that reflects the intention to invade the legally protected interests of
another, whether those interests are in the person’s body, mind, property, possessions, privacy or
reputation.

The intentional torts are, in some respects, an artificial grouping of torts characterized by what they
lack: a purely accidental character. Even activities that cause policymakers to apply strict liability can
rise to the level of intentional torts if in their conduct the parties cease to seem merely careless, or even
reckless, and instead seem aware that their actions will invade legally protected interests. Despite the
contemporary treatment of the many intentional torts under one umbrella, in fact the category is an
invented one and these torts differ quite a bit from each other. The intent standard is not consistent
across all of the intentional torts. For example, for one tort it drops down to recklessness (intentional
infliction of emotional distress) and for another tort it rises to specific intent (false imprisonment). The
proof requirements also differ: battery and trespass require no proof of harm for liability to arise (but
without proof of harm, damages are likely to be only nominal). Yet false imprisonment requires
confinement along with awareness of false imprisonment and intentional infliction of emotional
distress requires not just distress but severe distress.

That the intentional torts continue to be grouped and taught together may owe something to their early
English predecessors. In the early tort law (roughly from the 13th through 18th centuries), a system
developed that required that legal actions be pled in specific ways using particular forms and “writs.”
Failure to comply with strict pleading requirements or use of the wrong form resulted in dismissal of
the case with prejudice and many actions were thus decided on formal rather than substantive grounds.
The system worked well for plaintiffs who complied with pleading requirements, however; if they
could correctly plead all the necessary elements, they were likely to win. The English writ system laid
the foundation for our current intentional torts, most of which are characterized by a “rule-like” aspect.
The international torts’ elements are often more easily pled and proven than the elements of negligence.

Over time, the writ system sorted wrongful actions into two kinds. The first were known as actions in
“trespass” and they typically required that the plaintiff prove the defendant used force to cause a direct
invasion of some protected interest. The second, which came only later, were actions known as
“trespass on the case” and these permitted recovery more broadly, including for harm not caused by
force and harms caused indirectly. Trespass on the case grew into a body of law that eventually
provided the basis for American negligence law, which reflects that injured plaintiffs may be able to
recover even when a defendant did not act with a particular intent or force and was merely negligent,
and even when the defendant’s conduct was indirect or attenuated in some way. The contemporary
intentional torts system likewise reflects the earlier trespass actions and shares characteristics of the
writ system, such as distinct and rigid pleading requirements, a narrow scope of applicability and high
likelihood of success for plaintiffs who can successfully plead the requisite elements. These “rule-like”
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aspects are characteristic of the writ system and an important difference from negligence which is
governed not by a rule but a standard—reasonableness.

Rules versus Standards

In the legal understanding “rules” tend to be characterized in the following way: they are clear, easier
(and thus cheaper) to apply, generalized, rigid, inflexible (and perhaps sometimes unfair as a result).
“Standards” tend to be characterized thus: they are less clear or even indeterminate; they are harder
(and usually more expensive) to apply partly because they are capable of flexibility; they can be
tailored to the facts at hand (but this also means they must be tailored to the facts at hand). A rule is
conceptually something that can be applied without recourse to a body of norms or additional evidence
(such as no smoking allowed). A standard is something that may require contextual information or
extrinsic evidence (such as smoke only when other customers are reasonably far away). Philosophers
and debaters among you will immediately spot that in fact rules are much more complicated than that;
there are open-textured rules or rules with complicated terms and standards in some instances develop
predictable patterns that make them easier to apply than it might seem. However, it’s a helpful
distinction to employ especially when you shift gears from intentional torts to Negligence in later
Modules.

Check Your Understanding (2-1)

Question 1. The United States Constitution, Art. Il, Section 1 sets forth the eligibility
requirements for serving as President of the United States: No Person except a natural born
Citizen, or a Citizen of the United States, at the time of the Adoption of this Constitution, shall
be eligible to the Office of President; neither shall any person be eligible to that Office who
shall not have attained to the Age of thirty five Years, and been fourteen Years a Resident
within the United States.

True or False: The mandate that the President of the United States must be at least 35 is a rule,
not a standard.

An interactive H5P element has been excluded from this version of the text. You can view it
online here: https://saidtorts2d.lawbooks.cali.org/?p=36#h5p-28

Learning to navigate the common law system requires that you develop skills of reading accurately,
synthesizing case law and predicting outcomes and changes, to some extent. That’s one significant
reason why history matters. Understanding a bit about the history of tort law’s origins, for instance,
helps you understand why the intentional torts are narrowly construed and informs your educated
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guesses about what a court is likely to do in a case of first impression. This historical context also helps
explain why the intentional torts were eventually deemed insufficient to protect the range of interests
considered vital and necessary to protect. The intentional torts were originally a narrowly defined set
of torts meant to protect bodily autonomy. Assault, even though it captures non-physical harm, does
so only because it was conceived of as a means of protecting the body and the mental state that arises
when anticipating bodily harm. The tort of false imprisonment protects the freedom of movement, but
though this is conceptual, it too orients the protection in the body. The tort of defamation protects the
interest in maintaining one’s reputation but this requires external manifestations in the form of
communications to others that are provably harmful in some way. The big gap in coverage concerned
suffering emotionally or psychologically in the absence of physical harm. When tortious conduct of
any kind causes physical harm, a plaintiff may also recover for their emotional or psychological
distress, which is considered “parasitic” of—or derived from—the physical harm. But what about the
cases in which bad behavior results in emotional distress alone?

In Wilkinson v. Downton, 2 Queen’s Bench Division 57 (1897), a court in England held that a woman
could recover when she suffered shock after being the victim of a prank:

In this case the defendant, in the execution of what he seems to have regarded as a
practical joke, represented to the plaintiff that he was charged by her husband with a
message to her to the effect that her husband was smashed up in an accident, and was
lying at The Elms at Leytonstone with both legs broken, and that she was to go at once
in a cab with two pillows to fetch him home. All this was false. The effect of the
statement on the plaintiff was a violent shock to her nervous system, producing
vomiting and other more serious and permanent physical consequences at one time
threatening her reason, and entailing weeks of suffering and incapacity to her as well
as expense to her husband for medical attendance. These consequences were not in any
way the result of previous ill-health or weakness of constitution; nor was there any
evidence of predisposition to nervous shock or any other idiosyncrasy. [***] The
defendant has, as | assume for the moment, wilfully done an act calculated to cause
physical harm to the plaintiff — that is to say, to infringe her legal right to personal
safety, and has in fact thereby caused physical harm to her. That proposition without
more appears to me to state a good cause of action, there being no justification alleged
for the act.

The judge declined to find fraud and distinguished prior cases that had withheld damages for emotional
distress produced in connection with slander. Here, he found there was sufficient intent to cause some
form of impact on the plaintiff and that should be enough, even though “no malicious purpose to cause
the harm which was caused nor any motive of spite is imputed to the defendant.” The court’s
recognition of what would be called “intentional infliction of mental shock™ laid the groundwork for
American courts to begin to consider and eventually adopt the tort of intentional infliction of emotional
distress. However, that such an action was now viewed as possible did not mean that it was soon or
routinely used. The Restatement (Second) of Torts § 46 was only amended in 1947 to reflect the
possibility of recovery under IIED and California, a progressive jurisdiction with respect to torts,
adopted it only in 1952. In the 1960s, some states began recognizing the tort as a standalone cause of
action; others came later, such as Florida, which did not recognize the tort until 1985.
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Many courts continue to cite to the Restatement’s formulation of the tort in language that may be more
evocative than helpful: “Liability has been found only where the conduct has been so outrageous in
character, and so extreme in degree, as to go beyond all possible bounds of decency, and to be regarded
as atrocious, and utterly intolerable in a civilized community. Generally, the case is one in which the
recitation of the facts to an average member of the community would arouse his resentment against the
actor, and lead him to exclaim, “Outrageous!”” Restatement (Second) of Torts § 46 cmt. d (1965)

Whatever the similarities and differences in the technical aspects of the various intentional torts, their
core conceptual difference remains that intent, rather than fault or policy, is present in a way that the
law deems important. An oft-quoted line from the jurist Oliver Wendell Holmes suggests an intuition
about why we divide these regimes in this way: “Even a dog knows the difference between being
stumbled over and being kicked.” Oliver Wendell Holmes, The Common Law, Mark DeWolfe Howe,
ed. (Little Brown, 1963), p. 3. Something attaches to the knowledge that a harmful action was purely
accidental in character; even if negligence or another claim is available against the actor, the moral
judgment—and possibly legal implications—will weigh less heavily on the actor. If a person
intentionally acts in such a way that another suffers harm, the pleading and proof standards will
generally be easier for a plaintiff to meet and the defendant will be unable to assert the powerful defense
of comparative negligence against the plaintiff. These differences reflect the system’s recognition that
the scale tips slightly towards the victim right from the start. The starting premise is that intent matters.
The question will be how to define it. In many respects, defining intent is the most challenging aspect
of the intentional torts whose rule-like qualities often otherwise make them more straightforward to
learn than negligence law will prove to be.
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Chapter 7. Intent

The intent level needed to satisfy most of the intentional tort action is an intent to act followed by the
action itself. If an action is produced involuntarily (through a seizure, while sleeping or drugged against
one’s will, for instance), the actor lacks the requisite intent. If an actor throws a ball at someone, hoping
they will catch it, the intent to throw is the focus of the inquiry. Some courts have called this “purpose
intent.” If the throw causes bruising when the ball accidentally hits the receiver’s face, it does not
defeat the thrower’s intent even if the harm was unintended. Tort law calls the intent to cause the harm
that happened (here, the facial bruising), “specific intent.” Specific intent is not required for most of
the intentional torts and it is an error of law to confuse the standards; specific intent is higher than
necessary for most intentional torts. (The exception is false imprisonment which requires proof of the
specific intent to confine the plaintiff.)

Restatement (Third) of Torts: Liability for Physical and Emotional Harm

8 1. Intent: A person acts with the intent to produce a consequence if:

() the person acts with the purpose of producing that consequence; or
(b) (b) the person acts knowing that the consequence is substantially certain to result.

Villa v. Derouen Court of Appeal of Louisiana, Third Circuit (1993)
(614 So.2d 714)

This is an appeal by Eusebio Villa, plaintiff and appellant herein, from a jury verdict in favor of Michael
Derouen, Villa’s co-employee, and Louisiana Farm Bureau Mutual Insurance Company, Derouen’s
homeowner insurer, defendants and appellees herein. This case involves facts wherein an intentional
act, by Derouen, i.e., the act of pointing a welding cutting torch in Villa’s direction and intentionally
releasing oxygen or acetylene gas caused unintentional harm to Villa, i.e., second degree burns to
Villa’s groin area.

After trial, the jury found that the defendant, Derouen, did not commit an intentional tort against Villa
and, therefore, was not liable for Villa’s injuries. This finding of the jury foreclosed Villa from recovery
in this action insofar as Villa is limited to worker’s compensation unless it was found that Derouen
committed an intentional tort which caused Villa’s injuries.

Villa appeals contending that the jury erred in its finding that Derouen did not commit an intentional
tort against Villa. We agree with Villa’s contentions and find that the jury clearly erred in finding that
Derouen’s intentional act of spraying his welding torch in Villa’s direction did not constitute an
intentional tort, specifically, a battery against Villa. As such, we reverse the judgment of the trial court
and award damages accordingly.

This claim for damages arises out of an accident which occurred at M.A. Patout & Sons, Iberia Parish,
Louisiana, on May 7, 1986. The evidence is undisputed that Eusebio Villa sustained burns to his crotch
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area and that these burns were caused by the actions of his co-employee, Michael Derouen. At the time
of the accident, Villa was welding with a welding torch or welding whip. Derouen was standing to his
left, using a cutting torch. Intending only horseplay, although one-sided, Derouen turned toward Villa
and discharged his torch. Under cross-examination, Derouen responded affirmatively when asked if he
placed the torch between Villa’s legs and also responded affirmatively when asked if he intended to
spray Villa between the legs with oxygen when he placed the torch between Villa’s legs.

On direct examination, in response to questioning by his own attorney, Derouen qualified his previous
answers, as follows:

“Mr. Lambert: ... you did not have it in close proximity to his crotch?
Mr. Derouen: No.

Mr. Lambert: In fact, you did not even have it inside his body?

Mr. Derouen: No.

Mr. Lambert: When you squirted that, did you intend that that air actually cause him any pain, even
minor pain?

Mr. Derouen: No.

Mr. Lambert: Did you intend that he even feel anything from the little bit of air?

Mr. Derouen: No.

Mr. Lambert: Why did you do it? What was your intention of doing that?

Mr. Derouen: To get his attention.”

Troy Mitchell, a co-employee, testified that a few minutes before the accident, he saw Derouen take
his torch and blow pressurized oxygen behind Villa’s neck into Villa’s lowered face shield while Villa
was welding. Mitchell testified that he told Derouen not to do that because it could ignite. Mitchell
additionally testified that he thought Villa had also told Derouen to stop fooling around. Only a few
minutes later, the accident which resulted in Villa’s burns occurred. Mitchell did not witness the
accident because his welding hood was down at the time.

Marty Frederick, a co-employee of Villa’s, and Lambert Buteau, their supervisor, both testified that
although they did not witness the incident, and could not remember Derouen’s exact words after the
incident, *716 both understood that Derouen, in relating what had happened, was playing around with
the cutting torch and “goosing” or trying to scare Villa at the time of the accident.

Derouen testified that he sprayed pressurized oxygen near plaintiff’s face prior to the accident. Villa
testified that he felt the oxygen that Derouen blew on his face or head, heard Troy Mitchell telling
Derouen to stop because Villa could be hurt, and made a remark himself to Derouen about it. Villa
testified that, a few minutes later as he was welding with his face covered by his welding hood, he felt
something blowing between his legs. He held still for a second, so as to not interrupt his welding, until
he felt the pain in his groin area. He stated that, “I just grabbed with both of my hands. When I grabbed,
it was a torch.” He continued by stating, “I grabbed in my private area where I feel the fire, and right
there was the torch. | pushed it like that. It was Michael Derouen with the torch in his hand.”*°

1 Mr. Villa is a Puerto Rican native who came to the United States for the first time in 1973 and has a strong Spanish
accent.
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The fact that Villa reached down to his groin at the time of the injury, and either grabbed the torch or
pushed it away, was undisputed at trial. It was also undisputed that, at the time of the accident, Villa
was crouched welding with his welding hood down. The evidence revealed that while he was welding,
due to the noise caused by the welding, Villa would not have heard Derouen’s torch aimed in his
direction.

If an employee is injured as a result of an intentional act by a co-employee, LSA-R.S. 23:1032(B)
allows him to pursue a tort remedy against that co-employee. In Bazley v. Tortorich, 397 So.2d 475
(La.1981), the Louisiana Supreme Court determined that “an intentional tort”, for the purpose of
allowing an employee to go beyond the exclusive remedy of worker’s compensation, meant “the same
as ‘intentional tort’ in reference to civil liability.”

A civil battery has been defined by the Louisiana Supreme Court in Caudle v. Betts, 512 So.2d 389,
391 (La.1987) as, “[a] harmful or offensive contact with a person, resulting from an act intended to
cause the plaintiff to suffer such a contact....” (Citations omitted.) The Louisiana Supreme Court
in Caudle, supra, at page 391, continued by stating: “The intention need not be malicious nor need it
be an intention to inflict actual damage. It is sufficient if the actor intends to inflict either a harmful or
offensive contact without the other’s consent. (Citations omitted.) ....

“The element of personal indignity involved always has been given considerable
weight. Consequently, the defendant is liable not only for contacts that do actual
physical harm, but also for those relatively trivial ones which are merely offensive and
insulting. (Citations omitted.)

The intent with which tort liability is concerned is not necessarily a hostile intent, or a
desire to do any harm. Restatement (Second) of Torts, American Law Institute § 13
(comment e) (1965). Rather it is an intent to bring about a result which will invade the
interests of another in a way that the law forbids. The defendant may be liable although
intending nothing more than a good-natured practical joke, or honestly believing that
the act would not injure the plaintiff, or even though seeking the plaintiff’s own good.”
(Citations omitted.)

Pursuant to this jurisprudence, we must determine whether Derouen committed a battery against Villa.
Did Villa suffer an offensive contact which resulted from an act by Derouen which was intended to
cause that offensive contact? Or as stated by Bazley, supra, at page 481, did Derouen entertain “a desire
to bring about the consequences that followed”, or did Derouen believe “that the result was
substantially *717 certain to follow”, thereby characterizing his act of spraying Villa as intentional?

There is a distinction between an intentional act which causes an intentional injury and an intentional
act which causes an unintentional injury. To constitute a battery, Derouen need only intend that the
oxygen he sprayed toward the plaintiff come into contact with Villa, or have the knowledge that this
contact was substantially certain to occur.

The physical results or consequences which must be desired or known to a substantial certainty in order
to rise to the level of an intentional tort, refer to the requirements of the particular intentional tort
alleged. In this case, wherein Villa has alleged a battery, the harmful or offensive contact and not the
resulting injury is the physical result which must be intended.
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The record reveals that, although correctly instructed by the trial court, the jury appears to have been
confused on this issue and, as such, manifestly erred, as a matter of law, in their verdict. The court
instructed the jury as follows, as to the definition of the intentional tort of battery:

“In order for Eusebio Villa to recover from anyone in this case, he must first prove, by
a preponderance of the evidence, that he was injured as a result of an intentional act.
The meaning of intent in this context is that defendant either desired to bring about the
physical results of his act, or believed that they were substantially certain to follow
from what he did.

Eusebio Villa has alleged that Michael Derouen committed a battery upon him. A
harmful or offensive contact with a person resulting from an act intending to cause the
plaintiff to suffer such a contact is a battery. A battery in Louisiana law is an intentional
act or tort.

The intention to commit the battery need not be malicious nor need it be an intention
to inflict actual damage. The fact that it was done as a practical joke and did not intend
to inflict actual damage does not render the actor immune. It is sufficient if the actor
intends to inflict either a harmful or offensive contact without the other’s consent. It is
an intent to bring about a result which will invade the interests of another in a way that
the law forbids. . . . .. ”

Although this definition was technically correct, several defense counsels, both in opening and closing
statements, told the jury that, in order for them to find Derouen liable, they must find that Derouen
intended to hurt Villa and/or intended to burn Villa. Additionally, the jury was misled by statements
that their verdict in favor of Villa would make Derouen a criminal insofar as a battery was a crime.

The jury voiced its confusion by sending a question to the judge asking him what the difference was
between “an intentional tort and intentional (on purpose).” After the judge again instructed the jury
with the charge set forth above, the jury sent out the query below [“Does the law in simple words
means [sic] the intent to perform the act was meant but, not the harm resulting?”’] to which the trial
judge answered, as written [“The only response I can make is to reread the charge.”]: *718
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Clearly the jury was confused as to whether they were to determine Derouen’s intent to perform the
act or his intent to cause the resulting injuries. No clarifying instruction was given to the jury on this
point of law. Had they understood the law, a reasonable juror could not have found that Derouen did
not intend the act of directing compressed oxygen in the direction of Villa’s groin.

This distinction between an intentional act or unintentional act was recently highlighted in Lyons v.
Airdyne Lafayette, Inc., 563 So.2d 260 (La.1990). In Lyons, an employee sued a co-employee alleging
injuries as a result of the co-employee shooting a stream of compressed air at the plaintiff. The trial
court granted summary judgment which was affirmed by this court. The Louisiana Supreme Court
granted a writ of certiorari, and reversed the grant of summary judgment in favor of the defendant,
stating as follows:

“There is a genuine issue of material fact whether plaintiff’s co-employee intentionally
shot the stream of compressed air at plaintiff and injured him or whether the co-
employee accidentally released the stream while repairing the compressor.” 1d. at page
260.

Conversely, in the case at bar, there is no question as to whether or not Derouen intentionally shot the
stream of compressed air at Villa.

This is not a case of an accidental release of pressurized oxygen or gas in Villa’s direction. Derouen
testified that he did not intend, even the air he was pointing in Villa’s direction, to come into contact
with Villa. It was unreasonable for the jury to accept that Derouen blew his torch at Villa, while Villa
was welding and surrounded by the accompanying noise, in order to get Villa’s attention, but did not
intend for Villa to feel the air directed at him.

In this case, Derouen intended to release the pressurized oxygen in Villa’s direction, at a minimum, to
get Villa’s attention. Due to the noise, he would not have been able to get Villa’s attention unless Villa
felt the air.

The facts are undisputed that Derouen aimed his welding torch and sprayed the pressurized oxygen or
gas, which ignited, at Villa’s groin or at the ground between Villa’s legs. It is also undisputed that Villa
was injured by the contact with the “flash” of Derouen’s welding torch.

*719 We find that the jury clearly erred in finding that a battery, i.e., an unconsented to offensive
contact, had not occurred. The act or battery which Derouen intended was that of blasting pressurized
oxygen or gas between Villa’s legs, into his groin area. Derouen testified that he merely wanted to get
Villa’s attention. Due to the undisputed evidence that Villa was welding at the time of the injury, which
welding was by its nature, accompanied by the noise of the welding, the defendant would not have
approached Villa, expecting or intending him to “hear” the blast of air and thus, get his attention,
without also expecting or intending Villa to “feel” the blast of pressurized oxygen and thus, get his
attention.

Under the undisputed facts presented to the jury, we find that a reasonable juror could not have found
that Derouen did not either intend for the air from his cutting torch to come into contact with Villa’s
groin or, alternatively, we find that a reasonable juror could not have found that Derouen, in pointing
his torch at Villa and releasing pressurized oxygen in the area of Villa’s groin, was not aware or
substantially certain that the oxygen would come into contact with Villa’s groin area.
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Villa sustained second degree burns to his penis, scrotum, and both thighs. He was first seen by Dr.
James Falterman, Sr. on May 8, 1986, who hospitalized him from May 8, 1986, through May 16, 1986.
Dr. Falterman testified that Villa was reasonably comfortable, with pain medication and treatment,
within three (3) to four (4) days and, at a maximum, within one (1) week after the accident. Villa’s
physical wounds healed completely, with some depigmentation, but no functional disability. He was
discharged from treatment of his burns as of June 20, 1986.

Villa complained of being nervous and depressed on May 15, of 1986, and requested to see a
psychiatrist. Villa was referred by Dr. Falterman to Dr. Warren Lowe, a clinical psychologist, who first
saw Villa on June 9, 1986. Dr. Lowe diagnosed Villa as suffering from atypical anxiety disorder with
depressive features together with some symptoms of post-traumatic stress disorder. At the time of trial,
Dr. Lowe felt that Villa was getting better and was capable of entering a rehabilitation program.

[Editor’s note: The court ordered Derouen and his homeowner’s insurance company to pay
$174,307.00. Module 6, on damages, revisits this case.]

The jury’s verdict finding that Michael Derouen did not commit an intentional tort is hereby reversed.

Note 1. Derouen testified that he did not intend for the air to make contact with Villa. How did the
court dispose of that assertion? What did it say about the jury’s verdict with respect to this point?
Which standard of intent does the court apply?

Note 2. For what purpose does the court cite Lyons v. Airdyne (*718), and what’s the deeper issue at
stake?

Note 3. Transferred intent doctrine. Changing the facts of this case, if Mr. Derouen had intended to
make contact with Mr. Jones, but accidentally hit Mr. Villa, the rules of intent would still have allowed
Mr. Villa to bring a lawsuit. Under the doctrine of “transferred intent,” a defendant cannot escape
liability by having the good luck to have bad aim. Indeed, the presumption is that had he hit Mr. Jones,
Mr. Jones would have been the plaintiff instead. The doctrine, which has its origins in the writ system,
has two aspects. First, if a defendant meets the requisite intent with respect to one person, but the
effect of the conduct instead invades the interest of another, the required intent “transfers” from that
intended person to the person actually wronged. Second, if a defendant meets the requisite intent for
any of the core intentional torts (battery, assault, false imprisonment, trespass to chattels, or trespass
to land), it can be transferred to satisfy the intent of any of the others. It does not apply to 1IED (or to
conversion, a tort related to personal property not covered in this casebook). In other words, the
defendant does not escape liability by explaining that they merely meant to trespass on your property,
but not to affect your chattels in anyway, or by explaining that they merely meant to frighten you into
thinking they were about to harm, not to actually harm you, once they actually do commit a battery. If
they meet the intent requirement for assault, it can be transferred to battery.

Note 4. Practice Stating the Rule. Notes and questions following assigned cases have focused thus
far on formulating the legal question and holding but have not yet routinely asked you to formulate the
“rule” of a case. Sometimes the rule is synonymous with the holding but often it’s not. The rule tends
to be the principle for which the case will be cited (and there may be more than one rule, t00).
Discovering the rule requires skill that you will develop over time, as well as flexibility. Often the rule
can be expressed in different ways, which may seem frustrating for those seeking a single correct
answer, and sometimes the full scope of the rule will take subsequent cases to discern and develop
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fully. Recall how the holding in Davison altered slightly in Bartlett’s application of it, for example.
Courts may later read a case for a certain proposition although that case never originally came out and
announced its rule in that way. Consider how Guille v. Swanis now routinely understand as a
paradigmatic strict liability case when at the time it was analyzed in terms of trespass. The rule as
initially announced versus the rule as enduring principle that may eventually have lasting importance
in the field can require some time to discern. This is why it is crucial to understand how rules evolve,
how the facts and policies at play can both yield to and change rules over time. It helps lawyers to
decode and predict the law, or at least to anticipate certain kinds of changes. That the rule can be
expressed in different ways, or that multiple rules can exist does not relax the need for precision.
Formulating the rule still requires precision. Practice stating the rule, or 1 or two 2 of the most
significant rules you see in Villa.

Note 5. Note that the court raises Mr. Villa’s accent (and ethnicity) in its own footnote. Consider why
it might have done so, and the possible effects on future courts and trials. Does the reference seem to
hurt or help (and whom, and why)? According to the authors of a leading torts casebook, the court may
have mentioned his ethnicity because Villa’s attorney, Charles L. Porter, believed that Villa was a
victim of racial harassment. Villa, a Dominican man, was dating an African-American woman and his
white Cajun fellow employees apparently found this objectionable and harassed him for it. “Villa’s
attorney, now a state judge in Louisiana, raised this issue at trial, but the predominantly white, Cajun
jury did not seem to respond well so he concentrated instead on the elements of the battery charge.”
(Interview with Charles L. Porter, plaintiff’s attorney, July 18, 2001. Ibrahim J. Gassama, Lawrence
C. Levine, Dominick Vetri and Joan E. Vogel, Tort Law and Practice, Fifth Edition (Carolina Press,
2016), p. 703.

The Restatement provided an additional way to define intent: knowledge, coupled with “substantial
certainty” that consequences will follow. If you tossed a ball in the air near someone sleeping on the
grass nearby and you knew “to a substantial certainty” that the consequence would be that the ball
would strike that person, you intended to strike that person for the purposes of tort liability. In some
cases, this distinction makes little difference, but in others it adds nuance that the court might find
helpful or even dispositive. It is often easier to determine whether someone knew something (or could
be expected to know something, because of their age or mental state or ability) than whether
they intended something.

A classic mistake is finding no intent unless there is evidence of specific intent, which again means
the intent to produce the harm that happened. After all, you could toss a ball at someone, fully
intending to do that but imagining that your ball will land very lightly and be received in the spirit of
good humor. But you could discover that your ball actually dealt a crushing blow and broke bones
(perhaps because you were unaware of an underlying condition like brittle bones, or because you were
genuinely unaware of your own strength). Nonetheless, for tort law, you intended to make contact and
that is all that is needed. Trying to negate intent by explaining that you “didn’t intend to break
anybody’s bones” will no good—that would be elevating the intent standard from intent to make
contact to intent to bring about the harm that occurred from that contact. The former is the ordinary (or
“purpose”) intent standard (intent to make contact) and the latter is “specific intent” which is not
required (intent to produce the harm that occurred).

The next case provides an example of an application of the Restatement’s “knowledge to a substantial
certainty.”
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WMEL Water and Sewer Authority et al v. 3M, U.S. Dis. Ct. N.D. Ala. (2016)
(208 F. Supp.3d 1227)

The plaintiffs in this case are West Morgan-East Lawrence Water and Sewer Authority (the
“Authority”), in its individual capacity, and Tommy Lindsey, Lanette Lindsey, and Larry Watkins
(collectively “Representative Plaintiffs”), who bring this action both individually and on behalf of a
class of persons similarly situated.?® [***] The Authority and Representative Plaintiffs (collectively
“Plaintiffs”) assert common law claims of negligence (Count I), nuisance (Count II), abatement of
nuisance (Count I11), trespass (Count 1V), battery (Count V), and wantonness (Count VI) against 3M
Company, Dyneon, L.L.C., and Daikin America, Inc. Currently before the court is 3M and Dyneon’s
motion to dismiss the amended complaint pursuant to Federal Rule of Civil Procedure 12(b)(6). [***]

This action arises out of defendants’ discharge of wastewaters containing perfluorooctanoic acid
(PFOA), perfluorooctanesulfonic acid (PFOS), and related chemicals into the Tennessee River near
Decatur, Alabama. Specifically, 3M and its wholly-owned subsidiary Dyneon own and operate
manufacturing and disposal facilities in Decatur, which have released, and continue to release, PFOA,
PFOS, and related chemicals into ground-and surface water, through which the chemicals are
ultimately discharged into the Tennessee River. Daikin America manufactures tetrafluoroethylene and
hexafluoropropylene fluoropolymers, produces PFOA as a byproduct, and discharges PFOA, PFOS,
and related chemicals into the Decatur Utilities Wastewater Treatment Plant. The Wastewater
Treatment Plant, in turn, discharges the wastewater into the Tennessee River.

*1232 Defendants discharge these chemicals thirteen miles upstream from the area where the
Authority draws water that it supplies to local water utilities, or directly to consumers. Although the
Authority treats the water, unsafe levels of PFOA and PFOS remain in the drinking water because of
these chemicals’ stable carbon-fluorine bonds and resistance to environmental breakdown processes.
Studies, including one by an independent science panel, have shown that absorption of these chemicals
may cause long-term physiologic changes and damage to the blood, liver, kidneys, immune system,
and other organs, and an increased risk of developing cancer, immunotoxicity, thyroid disease,
ulcerative colitis, and high cholesterol.

Plaintiffs allege that defendants continue to discharge these chemicals into the Tennessee River despite
knowing of the persistence and toxicity of PFOA and PFOS. Further, defendants are aware that tests
of the Authority’s treated water have shown elevated levels of these chemicals. The Authority has
consistently found PFOA levels at 0.1 ppb and PFOS levels at 0.19 ppb in its treated water, where 0.07
ppb is the current [Fn] EPA Health Advisory Level for both of those chemicals. As a result of these
levels, the Authority has incurred costs of testing its treated water, implementing pilot programs to
develop more effective methods for the removal of PFOA and PFQOS, and attempting to locate a new
water source.

Representative Plaintiffs and the proposed class are owners or possessors of property who consume
water supplied by the Authority and other water utilities that receive water from the Authority. at 2.
They allege personal injuries from their exposure to unsafe levels of PFOA and PFOS in their domestic

20 The proposed class consists of “all owners and possessors of property who use water provided by the West Morgan-
East Lawrence Water and Sewer Authority, the V.A.W. Water System, the Falkville Water Works, the Trinity Water
Works, the Town Creek Water System, and the West Lawrence Water Cooperative.”
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water supplies, including elevated levels of those chemicals in their blood serum. In 2010, the federal
Agency for Toxic Substances and Disease Registry (“ATSDR”) analyzed the blood serum of 121
customers of the Authority, including some of the Representative Plaintiffs and members of the
proposed class, for PFOA and PFOS, and found an association between elevated levels of those
chemicals and the use of drinking water supplied by the Authority. In addition to personal injuries,
Representative Plaintiffs and the proposed class claim diminution in their real property values, and
out-of-pocket costs for purchasing water filters and bottled water.

[***] E. Battery (Count V)

To state a claim for battery under Alabama law, a plaintiff must establish that: (1) the defendant
touched the plaintiff; (2) the defendant intended to touch the plaintiff;>* and (3) the touching was
conducted in a harmful or offensive manner. [cc] Rest. (2d) of Torts § 18 (1965)). Representative
Plaintiffs and the proposed class allege that defendants “touched or contacted” them “through their
release of PFOA, PFOS, and related toxic chemicals” into plaintiffs’ water supply. Those plaintiffs
further allege that defendants “knew that their intentional acts would be substantially certain to result
in such contact,” and that such touching or contact “was and is harmful and offensive.”

1. Lack of physical injury

Defendants raise three arguments in support of their motion. First, they argue that plaintiffs have
suffered no manifest physical injury. This contention is unavailing, because a claim for battery in
Alabama does not require an actual injury to the body as an element of the claim. [cc]

2. Consent to the touching or contact

Second, defendants contend that dismissal is warranted because plaintiffs consented to the contact by
voluntarily drinking the water. Plaintiffs claim that they did not “consent to their ingestion of and
exposure to these toxic chemicals,” and, alternatively, allege that “consent is at most an affirmative
defense to this claim that presents factual issues that cannot be resolved on a motion to dismiss.” [c]
Indeed, it is apparent from the face of the amended complaint that Representative Plaintiffs and the
proposed class use water filters or buy bottled water now, and once, voluntarily consumed the water
prior to learning of the contamination. Thus, the question this court must resolve is whether the
voluntary ingestion of water from the Authority (at least before they learned of the contamination)
constitutes consent to the ingestion of the contaminants in the water. Because defendants failed to cite
any Alabama law that suggests that plaintiffs’ consumption *1237 of the water constituted consent to
their uninformed ingestion of PFOA and PFOS, the court will defer addressing this issue until the
summary judgment stage.

3. Intent

Finally, defendants contend that dismissal is warranted on the battery claim because defendants did
not specifically intend to touch or contact plaintiffs. Intent can be satisfied by substantial certainty [c]
Plaintiffs allege that defendants are aware that they discharge PFOA and PFOS into the water, and that
they know those chemicals appear at harmful levels in the treated water sold by the Authority. These
facts are sufficient to give rise to a reasonable inference that defendants discharge PFOA and PFOS

2L A plaintiff can establish “intent” by showing that the defendant “desires or is substantially certain of the injury to
result from his or her act.” [c]
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into the Tennessee River with substantial certainty that the water will be used for drinking and other
household purposes.

For all these reasons, the motion to dismiss the battery claim is due to be denied.

[***] For the reasons stated above, 3M and Dyneon’s motion to dismiss is [***] as to ...battery (Count
V) [and other omitted] claims, and plaintiffs may proceed ..., with the understanding that they may not
pursue a private nuisance claim or negligence claims based on personal injuries. The court will reserve
ruling on the sufficiency of the class allegations until a later date.

Note 1. Is the knowledge intent standard necessary to the battery claim on these facts? Could a purpose
intent standard have worked as well? What sort of evidence do you think plaintiffs would need to show
in proving either kind of intent? Is the difference one of kind or of degree?

Note 2. Tort law is one of the tools in environmental advocacy, whether it takes the shape of impact
litigation, class actions or doctrinal developments to permit certain sorts of lawsuits. Professor Sanne
Knudsen has written on the way that chemical latency could frustrate tort law’s causation requirement,
for instance, and advocated the development of causation frameworks that can account for the
complexities of what she has called “long-term torts” with significant ecological harms. Sanne H.
Knudsen, The Long-Term Tort: In Search of a New Causation Framework for Natural Resources
Damages. 108 Nw. U. L. Rev. 475 (2014), https://digitalcommons.law.uw.edu/faculty-articles/15/

Given what you know about the purposes of tort law and its capacities for change over time, does tort
law seem like a good vehicle for achieving greater environmental justice? What do you imagine are
the drawbacks, limits and costs of using tort law in this way?

Note 3. The court acknowledges that consent could defeat the plaintiffs’ claim because members of
the class voluntarily drank polluted water; it will require resolution at a later date and this litigation is
still unresolved. What do you think descriptively and normatively of this concept of consent?

Variations in Mental State

Another complexity in the determination of intent is that certain states of mind can negate intent though
it’s not always intuitive which ones. Mental illness or disability does not negate intent so long as the
defendant had the capacity to form the requisite intent (which is a question of fact for the jury).
However, early case law is often not very nuanced in assessing mental states. Some cases may refer to
people with mental illness or disabilities as “deficient” or abnormal or worse. It is worth paying
attention to how advances in psychology make both the rhetoric and the substance of tort law more
equitable over time. Being a child does not necessarily negate intent; the question will depend on how
the jurisdiction treats youths and what we can determine about what they know.

Being drugged against one’s will most likely negates intent for everything that follows or a good deal
of it, given that your powers of volition will be severely impaired. But being drunk does not negate
intent. Nor does being mistaken about the facts; if you pick up a very lifelike-looking toy gun believing
it to be a gun and try to shoot someone, your actions are no less culpable for the fact that you were
mistaken about the status of the gun. This is different from bad aim or an intent to act that produces a
different outcome from the particular one intended, which arose above in discussion of the doctrine
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of transferred intent. Transferred intent applies only to the intent necessary for five torts: battery,
assault, false imprisonment, trespass to land and trespass to chattels.

Check Your Understanding (2-2)

Question 1. True or false: Genuine mistakes are often a means of negating intent for the
purposes of finding an intentional tort.

An interactive H5P element has been excluded from this version of the text. You can view it
online here: https://saidtorts2d.lawbooks.cali.org/?p=38#h5p-29

Question 2. An epileptic has a sudden, violent seizure during church and, without warning, she
knocks a smaller, frail individual seated next to her to the ground. He sues. What theory is
likeliest to be most successful for him, and why?

An interactive H5P element has been excluded from this version of the text. You can view it
online here: https://saidtorts2d.lawbooks.cali.org/?p=38#h5p-30

Question 3. Which of the following facts, if true would most likely change the outcome of Villa
v. Derouen (the pressurized oxygen coworker case)?

An interactive H5P element has been excluded from this version of the text. You can view it
online here: https://saidtorts2d.lawbooks.cali.org/?p=38#h5p-31

Classmate’s Kick Hypothetical: A twelve year-old boy, Abe, kicks another boy, Ed, while they
are seated in their classroom. The kick makes contact with Ed’s kneecap which has, unbeknownst
to Abe, a particular sensitivity. The kick causes intense damage and ensuing infection. Abe feels
bad, but protests that he never intended this kick to hurt, and besides, he had no idea about Ed’s
hidden condition. Abe’s father, who went to the same school as these young boys, and remembers
fond games of tackle football with Ed’s father, says he is sure he has seen these boys wrestling on
the playground before. How is this any different, he asks. He thinks that boys need to be able to
engage in physical activity and roughhousing and this would be a ridiculous thing to sue over; can’t
they laugh it off? Two surgeries later, Ed and his family aren’t laughing.

How would you use the rule you formulated in Villa to address this hypothetical? Or, if your rule(s)
do not seem to govern this case, practice creating a new, descriptively accurate statement of law
that analogizes or distinguishes this fact pattern from Villa.
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Note 1. Eggshell Plaintiff or Thin Skull Plaintiff Doctrine. This hypothetical is loosely based on the
facts of Vosburg v. Putney, a classic torts case which stands for several points of law (including on
intent, context for conduct, and damages) (50 N.W. 403, Wis.) (1891). With respect to damages, it
holds that just because the amount of harm was unexpected, the defendant is no less liable if their
conduct otherwise satisfies the element of the tort. Sometimes known as the eggshell plaintiff or “thin
skull” plaintiff doctrine, this principle predates Vosburg but is often cited in connection with it. The
doctrine holds that the defendant “takes their plaintiff as they find them.” If a plaintiff has a thin, more
easily injured skull, that may not be apparent to the defendant yet the defendant will still be liable for
the extra damages this particular plaintiff suffers so long as the defendant’s conduct met the elements
of the tort in question. Even if a plaintiff is extraordinarily susceptible to harm (they have brittle bones
or for whatever reason the harm they suffer from the tortious conduct is worse than another plaintift’s
would have been), this doctrine makes it the defendant’s, not the plaintiff’s problem to resolve. Note
that the eggshell doctrine does not only apply to pre-existing conditions; it can apply to a predisposition
towards suffering worse harm or an unfortunately worse outcome. The standard for harm is thus not
“objective” (what would a reasonable person’s injuries have been under the circumstances™) but
“subjective” (what did this person actually suffer, on account of the defendant’s misconduct)?

In Smith v. Leech Brain & Co., 2 Q.B. 405 (1962), the plaintiff, William Smith, was injured at work
when his employer failed to provide adequate safeguards to prevent injury in the presence of molten
metal. Smith sustained a serious burn on his lip from a spattering of molten metal, and while only the
lip was burned, the wound failed to heal. Smith eventually developed cancer at the point of the burn
which caused his death. His wife sued for damages and won. The court rejected the defendant’s
arguments that the damages suffered were out of proportion to the harm by the defendant. Though that
was a negligence case, it illustrates the application (in all domains of tort law) of the eggshell plaintiff
rule.

Note 2. One scholar explores the use of the eggshell plaintiff doctrine to deal with pre-existing
conditions that are not created by new tortious conduct but significantly worsened by it. Dean Camille
Nelson analyzes when courts have used the doctrine in service of corrective justice, and considers its
analogous use to redress harms to women and people of color for whom pre-existing traumas or
particular conditions might be triggered or worsened by tortious conduct:

“The extent to which the Thin skull doctrine has been stretched is evidenced by the
case of Warren v. Scruttons Ltd.?? The plaintiff had a pre-existing ulcer on his left eye
when he cut his finger on a wire on the defendant’s equipment. The wire apparently
had a type of chemical on it, described as “poison,” which led the plaintiff to contract
a fever and a virus. This resulted in further ulceration of the eye. The defendant was
found liable and the court held that, “any consequence which results because the
particular individual has some peculiarity is a consequence for which the tortfeasor is
liable.” In terms of equality arguments,?* women have been compensated for injuries

22 Warren v. Scruttons Ltd., (1962) 1 Lloyd’s Rep. 497 (Q.B.D.).

2 1d. at 502.

24 See Dennis Klimchuk, Causation, Thin Skulls and Equality, 11 Can. J.L. & Juris. 115 (1998) (advocating for the
entrenchment of tort-like Thin skull principles in criminal law). Where, for instance, a victim is stabbed, looses [sic]
a significant amount of blood, denies a blood transfusion on religious grounds and dies, Klimchuk states that the thin-
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specific to our sex. For instance, the Thin skull doctrine has been applied to compensate
pregnant women who have suffered miscarriages or who have had stillborn
children.® Similarly, where a woman whose ovaries were weakened by a previous
operation suffered injury as a result of a sudden stoppage of a train, the court granted
recovery on the basis that “the weak will suffer more than the strong.”?® If sex does not
present a bar to recovery based upon particular vulnerabilities, why should race? Race-
related, or racism-related mental disorders, might similarly be infused into the Thin-
skull doctrine as it has generally allowed for recovery based upon such mental
vulnerabilities. Alternatively, this might more properly justify consideration of
the Eggshell personality doctrine. If a physical injury triggers mental suffering or
nervous disorders, the defendant must pay the resultant damages, even if they are more
serious than might be expected.?” If, however, there is a pre-existing mental condition
rendering the plaintiff particularly vulnerable, courts may still allow recovery, thus
transforming the thin-skull plaintiff into one a plaintiff with an eggshell personality.

Camille A. Nelson, Considering Tortious Racism, 9 DePaul J. Health Care L. 905, 960-61 (2005)

Note 3. Having read about the eggshell plaintiff and begun to consider its possible extensions and
limits, revisit your understanding of intent. Might it make sense to apply the eggshell plaintiff doctrine
only in cases in which there was a particular intent level, such as specific intent to harm? What is the
effect of its applicability to not just intentional torts but negligence? Which of tort law’s purposes is
most apparently driving the robust application of this doctrine?

Check Your Understanding (2-3)

Question 1. Which of the following statements is true of the eggshell plaintiff doctrine:

An interactive H5P element has been excluded from this version of the text. You can view it
online here: https://saidtorts2d.lawbooks.cali.org/?p=38#h5p-32

skull rule should allow for the finding of proximate cause —to do otherwise would violate principles of equality. The
defendant should be found culpable for the death of the victim.

%5 Malone v. Monongahela Valley Traction, 104 Va. 417 (1927); Schafer v. Hoffman, 831 P.2d 897 (1992).

26 |inklater v. Minister for Railways, [1900] 18 N.Z.L.R. 526, 540.

27 Linden, supra note 236, at 330. Linden points out that in a case involving the claim for mental suffering by a plaintiff
as a result of being thrown against a seat of a streetcar when it collided with a train, the Supreme Court of Canada

recognized that the “nervous system is as much a part of a man’s physical being as muscular or other parts.” Toronto
Railway Co. v. Toms, 44 S.C.R. 268, 276 (1911). Vargas v. John Labatt Ltd., [1956] O.R. 1007.
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Expand On Your Understanding — Intent Hypotheticals

Review the following hypotheticals, which feature various forms of violence to the body
as a means of testing the scope of the intent requirement. The questions are designed both
to test some of the rules you already know as well as to add to your understanding. Do not
feel too concerned if you are learning some rules for the first time in addition to testing and
reaffirming some rules you have already learned. Turn each card to reveal the answer.

An interactive H5P element has been excluded from this version of the text. You can view it
online here: https://saidtorts2d.lawbooks.cali.org/?p=38#h5p-33
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Chapter 8. Revisiting Assault and Battery

Assault: Elements

e Action, or threat of an action, performed with

e Intent, that

e Creates in the plaintiff a reasonable apprehension of
e Imminent bodily harm

Battery: Elements

e Unauthorized bodily contact by the defendant, which is
e Harmful or offensive in nature, and performed with
e Intent to make contact

Exam Tip: When you see a battery claim, look for an assault claim. Sometimes they travel together;
sometimes the fact pattern expressly triggers one claim but not the other, say because a plaintiff
was not ever touched (no battery) even if they were threatened with imminent harm or because a
plaintiff was touched in an offensive way but was not awake or aware during the time (no assault).

| de S et ux. v. W de S, At the Assizes (1348)

I de S and M, his wife, complain of W de S concerning this, that the said W, in the year, etc., with force
and arms did make an assault upon the said M de S and beat her. And W pleaded not guilty. And it
was found by the verdict of the inquest that the said W came at night to the house of the said | and
sought to buy of his wine, but the door of the tavern was shut and he beat upon the door with a hatchet
which he had in his hand and the wife of the plaintiff put her head out of the window and commanded
him to stop, and he saw and he struck with the hatchet but did not hit the woman. Whereupon the
inquest said that it seemed to them that there was no trespass since no harm was done. THORPE, C.J.
There is harm done and a trespass for which he shall recover damages since he made an assault upon
the woman as has been found, although he did no other harm. Wherefore tax the damages, etc. And
they taxed the damages at half a mark. Thorpe awarded that they should recover their damages, etc.,
and that the other should be taken. And so note that for an assault a man shall recover damages, etc.

Note 1. Prior to this case, the law was uncertain on the question of whether an action could succeed if
the defendant’s actions hadn’t caused physical harm (what we now know as a battery). The tavern
owner and his wife lost before “the inquest” (the equivalent of the lower court) and appealed to the
courts of assize (England’s traveling courts, which were organized into six judicial circuits). There the
plaintiffs won. The case is credited with being the origins of the tort of assault.
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Note 2. In some instances, such as this case, an assault may lie when an attempted battery has failed to
make contact with the plaintiff. However, there does not need to be an attempted battery for a plaintiff
to make out a successful claim. Reuvisit the elements of assault and battery, below. Can you imagine
instances in which there is a clear case of assault and just as clearly no case of battery?

Hypothetical: the Zany Meat Inspector

Ibrahim, an employee of Meatpacking Company, Inc., sustained serious injuries to his mouth as a
result of the actions of Peter, a meat inspector for the United States Department of Agriculture. A
truck shipment of beef arrived at the receiving dock of Meatpacking Co’s plant. Ibrahim was one
of the employees assigned to unload this truck. While doing so, he was suddenly and without
warning jumped by Peter, the inspector (whom he knew as a friend in the industry and former co-
worker). Peter screamed “Boo!”, pulled Ibrahim’s wool stocking hat over his eyes, climbed onto
his back and began to ride him piggyback. As a result of this prank, Ibrahim fell forward and struck
his face on some meat hooks located on the receiving dock. Consequently, he suffered severe
injuries to his mouth and teeth.

Is this an intentional tort or negligence, and why?

Assuming the former, how would you analyze the intent issue?

Reynolds v. MacFarlane, Utah Appellate Court (2014)
(322 P.3d 755)

John Reynolds appeals from the trial court’s dismissal of his intentional tort claims against Bret
MacFarlane. We affirm in part, reverse in part, and remand to the trial court.

On August 5, 2009, MacFarlane walked into the break room at his workplace where his coworker,
Reynolds, was standing in front of the microwave oven. Reynolds was holding a ten dollar bill
somewhat loosely in his hand. Reynolds was unaware of MacFarlane’s presence. MacFarlane
approached Reynolds from behind and, without touching Reynolds, quickly snatched the ten dollar
bill. Reynolds immediately spun around and faced MacFarlane. MacFarlane then stated, “That was too
easy,” and returned the ten dollar bill to Reynolds. As MacFarlane began to walk away, Reynolds
struck MacFarlane, splitting his lip. MacFarlane asked why he hit him. Reynolds replied, “You pissed
me off.” Shortly after this incident, the two interacted with a larger group of employees outside, and
the employees joked around and completed their break. The two men were together at an offsite
employee lunch some days later, and on multiple occasions after the incident Reynolds sought out and
voluntarily spoke with MacFarlane in MacFarlane’s work area.

Nevertheless, the incident was reported to the parties’ supervisor. During the ensuing investigation,
Reynolds reported to the supervisor that the incident was “nothing” and that any contact between the
parties was accidental. Reynolds was ultimately punished with a one-day suspension without pay for
striking another employee. Thereafter, Reynolds received medical treatment for anxiety, which
Reynolds explained to his physician had resulted from difficulties at work.
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Nearly one year later, Reynolds filed a complaint against MacFarlane, alleging assault and intentional
infliction of emotional distress. At a bench trial, the parties stipulated to the dismissal of Reynolds’s
claim for intentional infliction of emotional distress, but Reynolds moved to amend his complaint to
include a claim for battery. The court granted Reynolds’s motion. After hearing the evidence, the trial
court found MacFarlane “to be more credible in that [his] testimony was more consistent and was
corroborated by multiple parties.” Accordingly, the court based its findings of fact largely on
MacFarlane’s testimony. The trial court concluded that Reynolds had not met his burden of proof to
show that MacFarlane had committed an assault or a battery against him and then dismissed the case
with prejudice. Reynolds appeals.

l. Assault

Reynolds challenges the trial court’s conclusion that he failed to prove assault. As an appellate court,
we give great deference to the trial court’s role as a fact finder and will review its findings of fact only
for clear error. [c] We review the trial court’s legal conclusions for correctness. [c] *758 To the extent
that Reynolds challenges the trial court’s findings of fact, he merely reargues the evidence in favor of
his position and does not adequately marshal the evidence supporting the trial court’s findings as
required by our rules of appellate procedure. See Utah R.App. P. 24(a)(9) ( “A party challenging a fact
finding must first marshal all record evidence that supports the challenged finding.”). Because of this
failure to marshal, we accept the facts as articulated by the trial court. [c]

Under Utah law, “[a]n assault is an act ‘(a) ... intending to cause a harmful or offensive contact with
the person of the other ... or an imminent apprehension of such a contact’ by which ‘(b) ... the other
is ... put in such imminent apprehension.”” Tiede v. State, 915 P.2d 500, 503 n. 3 (Utah 1996)
(omissions in original) (quoting Restatement (Second) of Torts § 21 (1965)). The trial court concluded
that Reynolds could not prevail on his assault claim for three reasons. First, the trial court determined
that Reynolds failed to establish that he was in imminent apprehension of harmful or offensive contact
because he was not aware of MacFarlane’s presence until after he spun around to find out who had
taken his ten dollar bill. Second, the trial court ruled that even though MacFarlane intended to take the
ten dollar bill, MacFarlane did not intend to cause imminent apprehension of harmful contact in
Reynolds by doing so. Third, the trial court ruled that Reynolds suffered no injury or damages as a
result of MacFarlane’s actions. Reynolds challenges each of these conclusions. We need address only
Reynolds’s first challenge because it is dispositive to our conclusion that the trial court correctly
determined that Reynolds failed to prove that an assault occurred.

Reynolds concedes that a plaintiff complaining of assault “must be aware of the defendant’s
act.” See W. Page Keeton et al., Prosser and Keeton on the Law of Torts § 10, at 44 (5th ed.1984)
(“Since the interest involved is the mental one of apprehension of contact, it should follow that the
plaintiff must be aware of the threat of contact, and that it is not an assault to aim a gun at one who is
unaware of it.””). In Reynolds’s view, this requirement is satisfied in this case because he “was keenly
aware of what happened to him” “the moment the money was snatched from his hand.”

However, a plaintiff complaining of assault cannot be in apprehension of harmful or offensive contact
unless he is aware of such contact before the threat of the contact is accomplished or has dissipated.
“The plaintiff’s subjective recognition or apprehension that [he] is about to be touched in an
impermissible way is at the core of [an] assault claim.” 1 Dan B. Dobbs et al., The Law of Torts § 38,
at 97 (2d ed.2011). As section 22 of the Restatement explains, “An attempt to inflict a harmful or
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offensive contact or to cause an apprehension of such contact does not make the actor liable for an
assault if the other does not become aware of the attempt before it is terminated.” Restatement (Second)
of Torts § 22 (1965); see also id. § 22 cmt. a (“[T]he defendant is not liable if his efforts to inflict the
bodily contact have been abandoned or frustrated before the other is aware of them, since in such case
the other is not put in the required apprehension.”). Reynolds has directed us to no authority to the
contrary.

As a result, we conclude that the trial court correctly ruled that Reynolds was not in imminent
apprehension of harmful or offensive contact because he was not aware of MacFarlane’s presence until
after MacFarlane took the ten dollar bill from Reynolds’s hand. ... Accordingly, Reynolds did not
prove that MacFarlane committed an assault against him, and the trial court correctly dismissed his
assault claim.

Il. Battery

Reynolds also challenges the trial court’s determination that he failed to establish the elements of a
battery. We review *759 the trial court’s legal conclusions for correctness. [c] Utah has adopted the
Restatement (Second) of Torts to define the elements of the intentional tort of battery. Wagner v.
State, 2005 UT 54, 1 16, 122 P.3d 599. Consequently, an actor is liable for battery if “‘(a) he acts
intending to cause a harmful or offensive contact with the person of the other ... or an imminent
apprehension of such a contact, and (b) a harmful contact with the person of the other directly or
indirectly results.”” Id. (quoting Restatement (Second) of Torts § 13 (1965)).

In this case, the trial court found that MacFarlane did not touch Reynolds when he grabbed the ten
dollar bill from Reynolds’s hand. Because “MacFarlane never touched or came into contact with
Reynolds,” the trial court concluded that Reynolds did not meet his burden of proof to show that a
harmful contact resulted from MacFarlane’s action.?® Reynolds asserts that the trial court’s conclusion
is erroneous because MacFarlane’s grabbing of an object—the ten dollar bill—from his hand was
sufficient contact with his person to constitute a battery.

For the intentional tort of battery, harmful or offensive contact “includes all physical contacts that the
individual either expressly communicates are unwanted, or those contacts to which no reasonable
person would consent.” Id. § 51. But “it is not necessary that the plaintiff’s actual body be disturbed.”
Restatement (Second) of Torts § 18 cmt. ¢ (1965). Rather, “[p]rotection of the interest in freedom from
intentional and unpermitted contacts with the plaintiff’s person extends to any part of the body, or to
anything which is attached to it and practically identified with it.” W. Page Keeton et al., Prosser and
Keeton on the Law of Torts § 9, at 39 (5th ed.1984) (footnote omitted). “Thus, if all other requisites of
a battery against the plaintiff are satisfied, contact with the plaintiff’s clothing, or with a cane, a paper,
or any other object held in the plaintiff’s hand, will be sufficient” to support a battery claim because
the “interest in the integrity of [a] person includes all those things which are in contact or connected
with the person.” Id. 8 9, at 39-40 (footnotes omitted); *** Fisher v. Carrousel Motor Hotel, Inc., 424

28 The trial court explained,

Reynolds cited case law from other jurisdictions holding that the intentional snatching of an object from one’s hand
could constitute an offensive invasion of one’s person, so as to constitute an actual, physical contact. However, the
Court concludes that Utah has not so extended the definition of battery to include such actions as actual contact. If the
law in Utah were to be so extended, the Court’s findings would give rise to a battery by MacFarlane.
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S.W.2d 627, 629 (Tex.1967) (“The intentional snatching of an object from one’s hand is as clearly an
offensive invasion of his person as would be an actual contact with the body.”). But see Workman v.
United Fixtures Co., 116 F.Supp.2d 885, 896-97 (W.D.Mich.2000) (concluding that even if the
defendant removed a paper from the plaintiff’s hand, “nothing in the record suggests that [the
defendant’s] alleged actions amounted to an offensive contact battery”). We consider the above
authorities as persuasive and not inconsistent with our supreme court’s battery analysis.

In this case, MacFarlane’s act of taking the ten dollar bill held loosely in Reynolds’s hand was
sufficient contact to constitute the contact element of battery, see Wagner, 2005 UT 54, { 16, 122 P.3d
599, notwithstanding the fact that MacFarlane did not touch Reynolds’s body. When held in his hand,
the ten dollar bill was connected to Reynolds such that when MacFarlane snatched the bill from
Reynolds, MacFarlane’s act resulted in offensive contact with Reynolds’s person. The intent element
of battery was also met in this case because *760 the trial court found that MacFarlane intended to take
the bill from Reynolds’s hand when he acted. See id. § 29 (“[T]he only intent required to commit a
battery is the intent to make a contact, not an intent to harm, injure, or offend through that contact.”).
Accordingly, we conclude that the trial court erred in dismissing Reynolds’s battery claim because the
court’s factual findings establish both elements of the claim.

The trial court determined that Reynolds suffered no damages as a result of the August 5, 2009 incident.
The Utah Supreme Court has explained that “[a] harmful or offensive contact is simply one to which
the recipient of the contact has not consented either directly or by implication.” Id. § 51. “[H]armful or
offensive contact is not limited to that which is medically injurious or perpetrated with the intent to
cause some form of psychological or physical injury.” Id. (emphasis added). Instead, harmful or
offensive contact “includes all physical contacts that the individual either expressly communicates are
unwanted, or those contacts to which no reasonable person would consent.” 1d. Moreover, “[cJommon
law battery does not require that the nonconsensual contact be injurious. Rather, proof of an
unauthorized invasion of the plaintiff’s person, even if harmless, entitles him to at least nominal
damages.” Lounsbury v. Capel, 836 P.2d 188, 192-93 (Utah Ct.App.1992) (emphasis added); see also
id. at 196 (“[A plaintiff] need not prove injury to sustain his battery claim; if he proves no more than
the ‘offense’ of the nonconsensual touching, he is entitled to nominal damages.”); Keeton et al. § 9, at
41 (“[T]he defendant is liable not only for contacts which do actual physical harm, but also for those
relatively trivial ones which are merely offensive and insulting.”). “Damages for pain, suffering,
‘psychological problems’ and the like, however, may ... be recovered only to the extent that [the
plaintiff] proves they were a proximate result” of the nonconsensual touching. Lounsbury, 836 P.2d at
196.

Here, the trial court found that “no injury resulted to Reynolds as a direct and proximate cause of
MacFarlane’s actions.” Thus, the trial court ruled that Reynolds’s claimed damages—the one-day
suspension and his medical issues following the break-room incident with MacFarlane—were not
proximately caused by MacFarlane’s act. Reynolds has not effectively challenged this ruling on appeal.
However, because we have concluded that MacFarlane committed a battery, Reynolds is entitled to
nominal damages. See id. at 192-93 (“[U]nauthorized invasion of the plaintiff’s person, even if
harmless, entitles him to at least nominal damages.”). Accordingly, we remand to the trial court for an
award of nominal damages to Reynolds for battery.
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I11. Attorney Fees

{1 18 MacFarlane requests an award of attorney fees incurred on appeal, pursuant to rule 33 of the Utah
Rules of Appellate Procedure. MacFarlane argues that Reynolds’s appeal in this matter is frivolous
and asserts that he is therefore entitled to attorney fees.

9 19 “[1]f the court determines that a[n] ... appeal taken under these rules is either frivolous or for
delay, it shall award just damages, which may include ... reasonable attorney fees, to the prevailing
party.” Utah R.App. P. 33(a). A frivolous appeal “is one that is not grounded in fact, not warranted by
existing law, or not based on a good faith argument to extend, modify, or reverse existing law.” Id. R.
33(b). Because we reverse the trial court’s ruling on one of the issues raised, Reynolds’s appeal is
clearly not frivolous. We therefore decline to award MacFarlane the attorney fees that he has incurred
on appeal.

In sum, the trial court correctly concluded that Reynolds did not establish the elements of assault,
because Reynolds was not aware of MacFarlane’s imminent contact. We affirm the dismissal of
Reynolds’s assault claim, reverse the dismissal of Reynolds’s battery claim, and remand to the trial
court for judgment in favor of Reynolds on his battery claim and for an award of nominal damages.

Note 1. Given that Reynolds was awarded only nominal damages, do you imagine it was still worth
the lawsuit? Why or why not?

Note 2. Is it an assault to point a toy gun at someone’s head? How about a real gun that is unloaded?
How about a loaded gun that one brandishes in the air near another person’s head, carelessly, saying,
“don’t worry, I’'m not going to shoot you”? Ground your answers in the elements of assault.

Note 3. An early case held that it was correct to find an assault had been committed when a defendant
aimed an unloaded gun at the plaintiff and pulled the trigger twice, frightening the victim who was
unaware the gun was unloaded. The court explained its ruling thus:

One of the most important objects to be attained by the enactment of laws and the
institutions of civilized society is, each of us shall feel secure against unlawful assaults.
Without such security society loses most of its value. Peace and order and domestic
happiness, inexpressibly more precious than mere forms of government, cannot be
enjoyed without the sense of perfect security. We have a right to live in society without
being put in fear of personal harm. But it must be a reasonable fear of which we
complain. And it surely is not unreasonable for a person to entertain a fear of personal
injury, when a pistol is pointed at him in a threatening manner, when, for aught he
knows, it may be loaded, and may occasion his immediate death. The business of the
world could not be carried on with comfort, if such things could be done with impunity.
Beach v. Hancock, 27 N.H. 223, 229-30 (1853).

Note 4. Who should decide whether a person’s fear, or “anticipation of imminent bodily harm” is
reasonable? Is this an objective or subjective standard, descriptively and which should it
be, normatively, in your view?

Note 5. Consider Dean Nelson’s earlier application of the “thin skull” doctrine to women and people
of color. Are there normative justifications for tailoring harms to account of societal imbalances, such
as sexism, racism, and other structural inequalities? How about arguments against doing so because of
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the value of not unsettling the law? Is there a way to be anti-racist, or progressive in other respects,
without such revisiting standards and doctrines? What does that look like and what are the values, and
systemic costs, of any such approach?

Note 6. Reynolds cited the next case, Fisher, for the rule that offensive contact with something
touching the plaintiff’s body can be a battery, even without the defendant’s touching the body directly.
Consider the work the rule does in this context.

Fisher v. Carrousel Motor Hotel, Inc., Texas Supreme Court (1967)
(424 S.W. 2d 627)

This is a suit for actual and exemplary damages growing out of an alleged assault and battery. The
plaintiff Fisher was a mathematician with the Data Processing Division of the Manned Spacecraft
Center, an agency of the National Aeronautics and Space Agency, commonly called NASA, near
Houston. The defendants were the Carrousel Motor Hotel, Inc., located in Houston, the Brass Ring
Club, which is located in the Carrousel, and Robert W. Flynn, who as an employee of the Carrousel
was the manager of the Brass Ring Club. Flynn died before the trial, and the suit proceeded as to the
Carrousel and the Brass Ring. Trial was to a jury which found for the plaintiff Fisher. The trial court
rendered judgment for the defendants notwithstanding the verdict. The Court of Civil Appeals
affirmed. 414 S.W.2d 774. The questions before this Court are whether there was evidence that an
actionable battery was committed, and, if so, whether the two corporate defendants must respond in
exemplary as well as actual damages for the malicious conduct of Flynn.

The plaintiff Fisher had been invited by Ampex Corporation and Defense Electronics to a one day’s
meeting regarding telemetry equipment at the Carrousel. The invitation included a luncheon. The
guests were asked to reply by telephone whether they could attend the luncheon, and Fisher called in
his acceptance. After the morning session, the group of 25 or 30 guests adjourned to the Brass Ring
Club for lunch. The luncheon was buffet style, and Fisher stood in line with others and just ahead of a
graduate student of Rice University who testified at the trial. As Fisher was about to be served, he was
approached by Flynn, who snatched the plate from Fisher’s hand and shouted that he, a Negro, could
not be *629 served in the club. Fisher testified that he was not actually touched, and did not testify that
he suffered fear or apprehension of physical injury; but he did testify that he was highly embarrassed
and hurt by Flynn’s conduct in the presence of his associates.

The jury found that Flynn ‘forceably dispossessed plaintiff of his dinner plate’ and ‘shouted in a loud
and offensive manner’ that Fisher could not be served there, thus subjecting Fisher to humiliation and
indignity. It was stipulated that Flynn was an employee of the Carrousel Hotel and, as such, managed
the Brass Ring Club. The jury also found that Flynn acted maliciously and awarded Fisher $400 actual
damages for his humiliation and indignity and $500 exemplary damages for Flynn’s malicious conduct.

The Court of Civil Appeals held that there was no assault because there was no physical contact and
no evidence of fear or apprehension of physical contact. However, it has long been settled that there
can be a battery without an assault, and that actual physical contact is not necessary to constitute a
battery, so long as there is contact with clothing or an object closely identified with the body. 1 Harper
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& James, The Law of Torts 216 (1956); Restatement of Torts 2d, 88 18 and 19. In Prosser, Law of
Torts 32 (3d Ed. 1964), it is said:

‘The interest in freedom from intentional and unpermitted contacts with the plaintift’s
person is protected by an action for the tort commonly called battery. The protection
extends to any part of the body, or to anything which is attached to it and practically
identified with it. Thus contact with the plaintiff’s clothing, or with a cane, a paper, or
any other object held in his hand will be sufficient; * * * The plaintiff’s interest in the
integrity of his person includes all those things which are in contact or connected with
it

Under the facts of this case, we have no difficulty in holding that the intentional grabbing of plaintiff’s
plate constituted a battery. The intentional snatching of an object from one’s hand is as clearly an
offensive invasion of his person as would be an actual contact with the body. ‘To constitute an assault
and battery, it is not necessary to touch the plaintiff’s body or even his clothing; knocking or snatching
anything from plaintiff’s hand or touching anything connected with his person, when, done in an
offensive manner, is sufficient.” Morgan v. Loyacomo, 190 Miss. 656 (1941).

Such holding is not unique to the jurisprudence of this State. In S. H. Kress & Co. v. Brashier, 50
S.W.2d 922 (Tex.Civ.App.1932, no writ), the defendant was held to have committed ‘an assault or
trespass upon the person’ by snatching a book from the plaintiff’s hand. The jury findings in that case
were that the defendant ‘dispossessed plaintiff of the book’ and caused her to suffer ‘humiliation and
indignity.’

The rationale for holding an offensive contact with such an object to be a battery is explained in 1
Restatement of Torts 2d s 18 (Comment p. 31) as follows:

Since the essence of the plaintiff’s grievance consists in the offense to the dignity
involved in the unpermitted and intentional invasion of the inviolability of his person
and not in any physical harm done to his body, it is not necessary that the plaintiff’s
actual body be disturbed. Unpermitted and intentional contacts with anything so
connected with the body as to be customarily regarded as part of the other’s person and
therefore as partaking of its inviolability is actionable as an offensive contact with his
person. There are some things such as clothing or a cane or, indeed, anything directly
grasped by the hand which are so intimately connected with one’s body as to be
universally regarded as part of the person.’

*630 We hold, therefore, that the forceful dispossession of plaintiff Fisher’s plate in an offensive
manner was sufficient to constitute a battery, and the trial court erred in granting judgment
notwithstanding the verdict on the issue of actual damages.

In Harned v. E-Z Finance Co., 151 Tex. 641 (1953), this Court refused to adopt the ‘new tort” of
intentional interference with peace of mind which permits recovery for mental suffering in the absence
of resulting physical injury or an assault and battery. This cause of action has long been advocated by
respectable writers and legal scholars. See, for example, Prosser, Insult and Outrage, 44 Cal.L.Rev. 40
(1956); Wade, Tort Liability for Abusive and Insulting Language, 4 Vand.L.Rev. 63 (1950); Prosser,
Intentional Infliction of Mental Suffering: A New York, 37 Mich.L.Rev. 874 (1939); 1 Restatement of
Torts 2d s 46(1).
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However, it is not necessary to adopt such a cause of action in order to sustain the verdict of the jury
in this case. The Harned case recognized the well established rule that mental suffering is compensable
in suits for willful torts ‘which are recognized as torts and actionable independently and separately
from mental suffering or other injury.” 254 S.W.2d at 85. Damages for mental suffering are recoverable
without the necessity for showing actual physical injury in a case of willful battery because the basis
of that action is the unpermitted and intentional invasion of the plaintiff’s person and not the actual
harm done to the plaintiftf’s body. Restatement of Torts 2d s 18. Personal indignity is the essence of an
action for battery; and consequently the defendant is liable not only for contacts which do actual
physical harm, but also for those which are offensive and insulting. Prosser, supra; Wilson v. Orr, 210
Ala. 93 (1923). We hold, therefore, that plaintiff was entitled to actual damages for mental suffering
due to the willful battery, even in the absence of any physical injury.

*#* [Editor’s note: the discussion of damages and the corporations’ vicarious liability for the actions
of Flynn are omitted for the sake of brevity.]

After the jury verdict in this case, counsel for the plaintiff moved that the trial court disregard the
answer to issue number eight (no authorization or approval of Flynn’s conduct on the occasion in
question) and for judgment upon the verdict. The trial court erred in overruling that motion and in
entering judgment for the defendants notwithstanding the verdict; and the Court of Civil Appeals erred
in affirming that judgment.

The judgments of the courts below are reversed, and judgment is here rendered for the plaintiff for
$900 with interest from the date of the trial court’s judgment, and for costs of this suit.

Note 1. The rule expressed in Fisher, that rudely or angrily removing a plate from someone’s hands is
a battery reflects what some courts have referred to as the doctrine of extended personality. If
something is touching one’s body—such as a purse, backpack, or headphones, or if one’s body is
closely connected to or interwoven with something (such as a jockey riding a horse or a person sitting
on a stool or swinging on a swing), then interference with the thing or animal can constitute battery so
long as the other elements are met. What facts in Fisher would you change to make this action fail to
be a battery, descriptively? How about normatively, if the answer differs?

Note 2. The court in Fisher declined to find IIED, perhaps because it could find a technical battery had
happened, and it could justify awarding damages in connection with the mistreatment by an employee.
What do you think of the use of battery as a tort here? Is it inappropriate (in potentially twisting the
concept of battery to offer redress on these facts)? If it is appropriate is it sufficient (in actually
redressing the victim’s harms)? Should an action have been allowed for IIED?

Note 3. The general rule is that tort law does not permit recovery for mere insults or rudeness; to do so
would turn the courts into overburdened policers of manner and feelings. But in some cases, the
reluctance to allow a claim for IIED may seem more or less satisfying, given the facts. See Dawson v.
Zayre Dep’t Stores, 346 Pa. Super. 357, 360 (1985) (stating “we believe that this conduct merely
constitutes insulting namecalling from which no recovery may be had” and distinguishing Fisher and
other cases, in which service was denied or customers asked to leave the store from a case in which an
employee called a customer an extremely harmful racial epithet when in an argument over a lay-away
ticket). Richard Delgado, Words that Wound: A Tort Action for Racial Insults, Epithets and Name-
Calling, 17 Harv. C.R.-C.L. L. Rev. 133 (1982) argued forcefully in favor of the creation of a special
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tort to address hateful or racist speech but his calls have gone unheeded). What benefits would flow
from the creation of such a tort? What costs or challenges would it create?

Check Your Understanding (2-4)

Question 1. A student, disliking the grade they received on their Contracts midterm, went to
their professor’s office hours to complain. When the professor held firm to her original
assessment of the exam, the student pulled out a copy of Black’s Dictionary and wielded it over
the professor’s head, snarling as they did so, “Downstairs in my locker, I have a steel-edged
ruler that’s a lot sharper than this law dictionary! I can’t skip my next two classes because
participation is graded, but after that, I’'m going to come back here and slit your throat! If you’re
not here, I’m going to make an appointment during your office hours to slit your throat then!”
Laughing maniacally, the student then wandered off to Torts class.

If this fails as an assault, it will be because:

An interactive H5P element has been excluded from this version of the text. You can view it
online here: https://saidtorts2d.lawbooks.cali.org/?p=40#h5p-34

Question 2. With respect to the bolded words in the actual jury instruction below, does the
court use an objective or subjective standard?

Question No. 4 on the verdict asks whether Defendant knew or had been notified that
Defendant’s dog had previously injured or caused damage to a person, dog, cat or property. The
owner must have notice the dog caused injury to a person, domestic animal or property. Plaintiff
must show by the greater weight of the credible evidence that the Defendant had such notice.
Notice means actual notice the dog caused injury.

An interactive H5P element has been excluded from this version of the text. You can view it
online here: https://saidtorts2d.lawbooks.cali.org/?p=40#h5p-35

123


https://saidtorts2d.lawbooks.cali.org/?p=40#h5p-34
https://saidtorts2d.lawbooks.cali.org/?p=40#h5p-35

Chapter 9. False Imprisonment

Elements

e Action with

e Specific intention to confine someone to a defined or bounded place

e That directly or indirectly causes actual and unlawful confinement and
e Harm, or awareness of the confinement

Noguchi v. Nakamura, Intermediate Court of Appeals of Hawai’i (1982)
(2 Haw. App. 655)

This is an appeal from an order granting a directed verdict on a claim of false imprisonment. We
reverse. The complaint herein asserted two claims for relief: one based on negligence and one on false
imprisonment. The court below directed a verdict on the false imprisonment claim and the jury found
for the appellee on the negligence claim.

Basically, appellant testified that she and appellee had been girlfriend and boyfriend. She had come to
the conclusion that she did not wish to go out with him anymore. On the day in question, he came to
see her and asked her to go with him on a date that evening. She refused. After some conversation, he
asked her to at least go to the store with him and she consented on the condition, which he agreed to,
that he would bring her right back. She then entered his car and they proceeded to the store and
returned, stopping in front of her house. She was seated in the car with the car door open when he
suddenly drove off. At some point thereafter, she fell, was pushed or jumped from the car, sustaining
the injuries complained of. [***]

Appellee contends, however, that since appellant originally entered the car voluntarily, some threat
against her to prevent her leaving must have been made or she was at least under an obligation when
the car was stopped in front of her parents’ home to express a refusal to go further. We do not regard
such to be the law. She had refused to go anywhere on the day in question with the appellee but to the
store and back. She was back; she was in front of her parents’ house, and she had the car door open
when appellee suddenly started off. A jury could well have found from her testimony that her consent
to go anywhere with the appellee on the day in question was limited to going to the store and back;
that she had previously expressly told him she would not go out with him that evening, so that the
limited consent had expired; and that her having the door open in the stopped car in front of her parents’
home reindicated her lack of consent to any further movement.

The case of Faniel v. Chesapeake & Potomac Telephone Co., 404 A.2d 147 (D.C.App.1979), cited by
appellee is not on point. There, the claimant had consented to go to her home in the car. In the course
of that journey after a stop was made which she had not anticipated, she changed her mind without
expressing the same. But as the court pointed out in that case: Of course, if the defendant goes beyond
the implied consent, and does a substantially different act, he will be liable. See Prosser, supra, at 104.
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Whether the assent given was broad enough to cover the invasion inflicted is a question of fact to be
determined by the jury in doubtful cases. 404 A.2d at 153. That is our case.

[***] [T]here was sufficient evidence to go to the jury on the claim of false imprisonment. Because of
our disposition of the question of the sufficiency of the evidence, we do not reach the other errors
alleged.

Reversed and remanded for a new trial.

Note 1. What does it mean for the lower court to have directed the verdict? What is the status of the
negligence count?

Note 2. For what purpose is the court drawing on the implied license doctrine?

Note 3. The court relays the facts with a curious range of possibility regarding what actually happened:
“At some point thereafter, she fell, was pushed or jumped from the car.” Why do you think this is so?
Do you think it is important (from the parties’ perspectives) which occurred? What bearing might it
have on the tort of false imprisonment or on a general understanding of the context for the parties’
actions?

Note 4. False imprisonment is a tort in which there is frequently a power asymmetry of some kind.
The tort, after all, seeks to prevent people from limiting others’ freedom of movement. That someone
is capable of limiting the freedom of another presupposes particular sorts of power, strength, status or
opportunity. How do you imagine this power asymmetry might play out in fact patterns that recur in
the case law? What patterns would you expect to see regarding who is likely to be bringing false
imprisonment actions, against whom and why?

Ali v. Margate, United States District Court, S.D. Florida (2011)
(2011 WL 4625372)

Plaintiff Shanaz Ali (“Ali”) filed this action against Defendant Margate School of Beauty, Inc.
(“Margate School”), alleging sex discrimination and sexual harassment in violation of Title X, 20
U.S.C. § 1681 et seq., which prohibits discrimination on the basis of gender in any education program
or activity receiving Federal financial assistance. Ali’s Amended Complaint also contains claims for
assault, battery, and false imprisonment against Defendant Stanley Barnett (“Barnett”), the owner of
Margate School.?® Ali was a student at Margate School, a private trade school, from May of 2010 until
late in 2010 or early in 2011. There is no dispute that Title IX applies to Margate School. After the
parties engaged in discovery, Defendants moved for summary judgment as to Ali’s claims.*

Ali first registered to attend Margate School’s massage therapy certification class in late May of 2010.
She met Defendant Barnett that day after he personally approved her request for discounted tuition.
Barnett asked her where she was from, and after she stated she was from Trinidad, he told her he was

2 By separate order, the Court has previously addressed Plaintiff Stephanie Groh’s claim for retaliation in Count II
[DE 53].

30 Ali did not allege a claim under Title 1X against Defendant Barnett. Therefore the Court does not address the
individual liability issue discussed by Defendants in their motion.
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British and played cricket. After she began day classes in June of 2010, Barnett approached her in the
hallway and said, “You are the girl ... who was in my office before when we started school. So, you
did start?”®! Barnett asked her if she played cricket, to which Ali replied, “sometimes.” Barnett then
stated that “we could play cricket.” Barnett put his hand on Ali’s right hand or forearm for a few
seconds when he made this last statement. A week later, Barnett approached her in the hallway, touched
her hand or shoulders and moved close to her and asked how she was doing. This contact made Ali
uncomfortable. Between late June and early November, there were three to five instances of Barnett
approaching her in the hallway and touching her in a similar manner. While Ali stated that she tried to
avoid him, she testified that she changed her class schedule from day classes to night classes because
of her babysitting situation.

On Monday evening, November 8, 2010, Ali was in the hallway before class when Barnett approached
her, asked how she was doing, tapped her shoulder and hugged her. In her errata sheet, Ali adds that
Barnett said she was extremely attractive and wanted to help her with her studies. Barnett then said
that “Let’s see if we can help each other out.” Ali Deposition at 36-37. Ali did not know what he was
referring to as the two went into his office and he closed the door. Barnett sat behind his desk with Ali
across from him. Id. at 37. Barnett said “Let’s see if we can help each other out, you know, I can
probably do something for you. You can do something for me.” Ali felt trapped and stuck and thought
if she walked out she would not be able to go to school anymore. Id. at 38. Barnett then said that “I’m
the owner of the school, you know, | can pay your tuition. | can pay your weekly amount if you, you
know, could do something.... I can pay your stuff and you can, you know, give me a favor, do me a
favor.” Ali assumed he meant a sexual favor, and stated that “you shouldn’t even be saying that. You’re
married, you know, you have a kid. I have kids.” Barnett then said, “Well, you know, everybody does
itnow.” 1d. at 38-39. Ali declined the proposition, saying “I don’t want to do anything like that.” 1d. at
39. Barnett said “that he liked Trinidadian women and that he could do anything because he owned the
school.” Barnett then asked if Ali had a friend who would do it. Ali deposition at 39. Ali said no and
left his office. Id. at 40. In her Errata Sheet, she alleges that Barnett followed her into the hallway,
touching her and telling her she was attractive, conduct that frightened Ali because she feared that she
might be expelled or have her grades adversely affected.

*2 Teacher and co-Plaintiff Stephanie Groh then saw Ali crying and shaking in the hallway. Deposition
of Stephanie Groh at 68 [DE 34—4]; Deposition of Shanaz Ali at 42 [DE 33-4]. Upon reaching her, Ali
explained that Defendant Barnett had just propositioned her in his office, and she did not know what
to do. Ali deposition at 42. Groh told Ali that she would take care of it. Ali did not go to class and went
home. She came back to school the next day to speak with Stephanie Groh. Once Ali learned that Groh
had been fired, Ali never went back to the school. Ali never told any other student, teacher, or
administrator about the incident.

Barnett denies the November 8 incident ever took place. Deposition of Stanley Barnett at 51. Barnett
also denied ever making the comment that he was attracted to Trinidadian women. Id. at 43. He stated
that if an instructor or administrator offered a quid pro quo for sexual favors to a student, such conduct
would be investigated as a possible violation of Margate School’s sexual harassment policy.

31 Barnett may have stated, “You’re the Trinidadian girl that was enrolling a couple of weeks ago.” Ali deposition at
22.
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Margate School’s sexual harassment policy directs students to report any such incidents to the
“Director of the School or the Office Manager.” Sexual Harassment Policy [page 13—14 of DE 33-2].
While Miriam Tirado was the Director of the School, it is not clear who the “Office Manager” was at
the time of the November 8 incident. The policy then states that if a verbal complaint to the Director
has proven ineffective, or you are unable to complain to the Director, then students are to file a
complaint through Margate School’s grievance procedure. The procedure starts with a student first
notifying her instructor either verbally or in writing, and if not resolved, then the student is to notify
the Director of Student Affairs. Handbook at p. 9 [DE 33-2]. Other than telling Groh, there is no
evidence that Plaintiff Ali followed the procedures spelled out in the policy. [***]

B. Title IX Discrimination—Quid Pro Quo

Both sides argue that Title VII case law should be used as the basis for analysis of a motion for
summary judgment on a Title IX claim. Plaintiff’s claim under Title IX can be maintained under two
different theories, both of which Plaintiff asserts in this case. A plaintiff can prove a violation by either
showing that the harassment culminated in a “tangible employment action” or that she suffered “severe
or pervasive” conduct. [c] As applied to the Title IX area, Plaintiff Ali must show that she was deprived
of some benefit or suffered some tangible adverse action, such as decreased grades. [c]

Although Alli testified that she was afraid something adverse to her grades would happen to her after
she rejected Barnett’s quid pro quo offer, there is no evidence that any denial of any educational benefit
or any adverse educational action ever occurred. Ali’s grades did not suffer as a result of her rejection
of Barnett’s alleged advances. Ali suggests that she suffered some sort of constructive discharge
because she was afraid to return to school. However, the facts remain that Ali did not return to school
on her own choosing. There is no evidentiary basis in the record to support the claim that she suffered
a tangible educational action or was denied any benefit on account of her sex. Thus, the Court
concludes that there are no disputed issues of material fact concerning the quid pro quo harassment
claim. Summary judgment in favor of Margate School on this part of Count | is therefore appropriate.

C. Title IX Discrimination—Hostile Work Environment

[***] Under the hostile work environment theory, “[f]or sexual harassment to be actionable, it must be
sufficiently severe or pervasive ‘to alter the conditions of [the victim’s] employment and create an
abusive working environment.”” [cc] A plaintiff establishes a prima facie case of hostile work
environment by showing: (1) the Plaintiff belongs to a protected group; (2) she was subjected to
unwelcome sexual harassment; (3) the harassment complained of was based on sex; (4) the harassment
complained of was sufficiently severe or pervasive to alter the conditions of her employment and create
an abusive working environment; and (5) the employer is liable. [cc]. [***]

For purposes of the summary judgment motion, it is clear that Plaintiff testified that the conduct was
unwelcome, sexual in nature, and related to her gender. Defendant argues that Plaintiff cannot show
that the alleged harassment, under an objective standard, was sufficiently severe or pervasive to alter
the conditions of Plaintiff’s education and create an abusive environment. Defendant relies upon
the Mendoza opinion, where repeated vulgar conduct was deemed not sufficiently pervasive but merely
rude.

In this action, although Ali meets the subjective component that the harassing conduct was sufficiently
severe or pervasive to alter an employee’s terms or conditions of employment, Ali has not met the
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objective component. The Court first notes that the various out of district cases cited by Plaintiff
involved alleged victims aged 17 and younger. Plaintiff Ali was 24 years old during the relevant period
in this action. Although Barnett was substantially older and was the owner of the trade school in
question, his slight touching of Plaintiff’s hand or arm three to five times in open hallways over a five
month period, combined with general questions about how Plaintiff was doing, and culminating in one
instance in his office where he allegedly asked for sexual favors in return for free tuition, do not rise
the level of sufficiently severe or pervasive conduct under Eleventh Circuit case law. [***]

[TT]his Court concludes that even taking all disputed facts in Plaintiff Ali’s favor, summary judgment
is appropriate in that Plaintiff has failed to show sufficiently severe or pervasive conduct that meets
her burden.*

D. State Law Claims

Defendant Barnett also moves for summary judgment on Plaintiff’s state law claims against him.
Taking first the claim for false imprisonment, this tort is defined as the unlawful restraint of a person
against his will. [c] The gist of false imprisonment is the unlawful detention of the plaintiff and the
deprivation of her liberty. “A plaintiff in a false imprisonment action need not show that force was
used in the detention or that he or she orally protested to demonstrate the detention was against his or
her will.... However, a plaintiff alleging false arrest must show the restraint was unreasonable and
unwarranted under the circumstances.” A plaintiff is not restrained when there is a reasonable means
of escape, which is apparent or known to the person. [c]

In this action, Plaintiff Ali has failed to show that any restraint was used in that she agreed to go with
Barnett into his office and she could have left his office at any time. In fact, Ali did leave Barnett’s
office prior to the conversation being over, as Barnett allegedly followed her into the hallway to ask
her to reconsider his offer. Although the door to the office was closed while Plaintiff was inside the
office with Barnett, and Plaintiff was subjectively afraid of the consequences of her leaving, a
reasonable means of escape was apparent. The Court therefore concludes that Plaintiff has failed to
prove as a matter of law that the tort of false imprisonment was committed.

Turning next to the assault claim, under Florida law, an assault is any intentional, unlawful threat by
word or act to do violence to another, coupled with an apparent ability to do so, and doing some act
which creates a well-founded fear that such violence is imminent. [cc] Based upon the record as a
whole, there is no evidence that any violence was ever imminent or threatened by Barnett during the
instances that he touched Ali, nor during the alleged proposition in his office. There is no construction
of the facts in the record by which one could conclude that Ali had a well-founded fear that any violence
was imminent. Therefore, summary judgment in favor of Barnett on the assault claim is appropriate.

*6 Finally, turning to the battery claim, under Florida law, a battery occurs when a person “actually
and intentionally touches or strikes another person against the will of the other.” [cc] In this case, Ali
testified that Barnett touched her several times against her will, causing her to be uncomfortable. While
Defendant argues that Barnett lacked the intent to cause harm or that Ali never told Barnett that the
touching was unwelcome, the Court must conclude at the summary judgment stage that Plaintiff has

32 Based upon this conclusion, the Court does not address the employer liability prong regarding the adequacy of the
sexual harassment policy and whether Ali unreasonably failed to take advantage of the policy.
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set forth disputed issues of material fact that preclude the granting of summary judgment on her battery
claim.

Accordingly, it is ORDERED AND ADJUDGED as follows:

1. Defendants’ Motion for Summary Final Judgment [DE 33] is hereby GRANTED in part as to
Counts | [Title IX Violation: Harassment/Discrimination against Ali], IV [False Imprisonment
Claim] and the assault claim in Count 111, and DENIED as to the battery claim in Count IlI;

2. Defendants’ Motion for Summary Final Judgment [DE 32] is hereby DENIED as a duplicative
motion.

Note 1. Ali v. Margate builds on torts you’ve seen—assault, battery and false imprisonment—to add a
federal claim for discrimination in the workplace. While employees cannot sue employers for negligent
injuries sustained on the job—since workers’ compensation exists to address those—they may sue for
intentional torts as you have learned in Villa v. Derouen. In addition, employees can report employers
using various institutional and industry-specific mechanisms. Finally, they can bring lawsuits of
various kinds, but these are usually the least good option. Employment discrimination and toxic
workplace cases are notoriously difficult to win and often not worth the professional stress and
reputational costs, to say nothing of the legal fees that may be involved with lengthy litigation. Why
do you think the bar for recovery is so high? How might you frame your answer in terms of tort law’s
purposes?

Note 2. In light of the momentum created by the “#metoo” movement, cases such as these could
become less frequent if employers respond meaningfully, perhaps by bolstering their training,
supervision and reporting protocols or by taking other steps to improve their workplace environment.
Cultural factors play a role in this context, as well; if victims fear retaliation or routinely face doubt
when raising allegations of harassment or misconduct, reporting will continue to present an option
worse than the alternative of putting up with the wrongful conduct or leaving the working environment,
where that’s possible. Normatively, to what extent do you think such conduct ought to fall to the tort
system to regulate? Also, when should bad behavior be deemed so bad that it’s beyond an acceptable
range and becomes something “extreme and outrageous” (along the lines of the tort of outrage or
intentional infliction of emotional distress)? Should the prevalence of discriminatory behavior make it
harder to recover because of the widespread nature of the bad behavior? Does societally prevalent
conduct require more generalized legal measures like legislative or executive action, that is, legal
measures besides tort litigation which is particularized to individuals or even classes of individuals?

Note 3. In some instances, civil rights violations do not or should not amount to torts violations. Martha
Chamallas, Discrimination and Outrage: The Migration from Civil Rights to Tort Law, 48 Wm. &
Mary L. Rev. 2115 (2007) (exploring the interplay between the domains of civil rights laws and torts,
critiquing the “gap-filler” approach and advocating for a reconceptualization of the tort of
outrage), https://scholarship.law.wm.edu/wmir/vol48/iss6/2/

What risks and opportunities can you imagine arising from the way the two areas of law either overlap
or remain distinct from each other?

Note 4. From the disposition of this case, what would you assume the plaintiff sought? From her
complaint, here was the request:
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[T]he Plaintiff Ali demands judgment against the Defendants Margate and Barnett, for
damages in excess of $15,000.00, costs, interest, and such other and further relief that
is available under the law and also seeks exemplary and punitive damages against the
Defendants for the intentional wanton and willful acts of Defendant Barnett.

Ali alleges that Barnett’s conduct caused her to drop out of beauty school that she had paid tuition to
attend. In light of that allegation, does the nature and amount of the remedy sought seem appropriate?
What do you observe about the remedies tort law most commonly awards?

Note 5. Do the plaintiff’s gender and nationality or race seem relevant to the substantive claims, in
your view? Whichever way you answered, do you think they might be relevant to the legal disposition
of the case? What do you observe about the institutional context (a beauty school) and the fact that one
of the school’s teachers, Stephanie Groh, joined the suit?

Talcott v. National Exhibition Co., Supreme Court, Appellate Division, 2d,
NY (1911)
(144 A.D. 337)

The defendant appeals from a judgment of a Trial Term of the Supreme Court in Westchester county,
entered upon a verdict of a jury in an action for false imprisonment, and from an order denying a
motion for a new trial. The facts are as follows:

On the morning of the 8th of October, 1908, the plaintiff went into the inclosure of the defendant in
the city of New York to buy some reserved seats for a baseball game which was to be held there in the
afternoon of that day. These seats were sold at a number of booths within the inclosure.
The *338 plaintiff was unsuccessful in his quest, as all the reserved seats had been sold. He tried to
leave the inclosure through some gates used generally for ingress and exit. A considerable number of
other persons were trying to leave the inclosure through the same gates at the same time. It appears
that the baseball game which was to take place was one of very great importance to those interested in
such games, and a vast outpouring of people were attracted to it. Many thousands of these came early
in the day to seek admittance to the ball grounds, and the result was that the various gates used generally
for entrance or exit were thronged with a dense mass of people coming in.

The plaintiff was prevented by the servants of the defendant from attempting to pass out through this
throng, and as a result of this interference he was detained in the inclosure for an hour or more, much
to his annoyance and personal inconvenience. The plaintiff and those similarly situated made many
attempts to get out through these gates, and in the restraint put upon them to defeat their efforts they
were subjected to some hauling and pushing by the defendant’s special policemen. Finally the plaintiff
and the others were taken through a club house within the inclosure and allowed to go out through the
entrance to the club house to the street.

Concededly the plaintiff had a legal right to leave the inclosure, and the defendant had no legal right
to detain him therein against his will. But the right of each had corresponding duties. A temporary
interference with the plaintiff’s legal right of egress could be justified as a proper police measure, if
the plaintiff sought to exercise such right under circumstances likely to create disorder and danger.
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Assuming, however, that the defendant was justified in preventing the plaintiff from passing out
through the gates in question, it should have directed him to pass out through some other means of exit,
if there were any. The plaintiff told the agents of the defendant of his desire to get out, but received no
directions or suggestions how to get out. The defendant claims that the plaintiff might have gone out
through other gates in another portion of the field used for the entrance of motor cars and other vehicles;
but the plaintiff swears that he did not know of the other gates, and there is no proof that his attention
was called to *339 them in any way when he and the others sought to go out. He got out in the end,
not through the gates for vehicles, but through the club house, on the permission and direction of the
defendant. Granting that the restraint placed upon the plaintiff in preventing his going out through the
gateways through which he sought exit was justifiable as a police measure, yet the defendant owed
him an active duty to point out the other existing methods of egress. It could not stand idly by, and
simply detain and imprison the plaintiff against his will.

We see no reason to interfere with the verdict of the jury in its finding that the plaintiff’s detention was
unjustifiable under the circumstances. The damages awarded were in the sum of $500. The plaintiff
proved no special damage, nor was he obliged to. All damages awarded in cases of false imprisonment
partake to some extent of “smart moneys,” and the sum awarded here is not so excessive as to justify
interference on our part.

The judgment and order are affirmed, with costs.

Note 1. Courts take different approaches to identifying what constitutes “unlawful confinement.”
There is broad consensus that when a reasonable means of exit exists and a person does not take it,
there is no confinement. Some courts suggest that a finding of confinement requires that the plaintiff
has made reasonable attempts at escape, but even those that apply an inquiry into whether the plaintiff
could have escaped do not deem it necessary where the escape attempt would be dangerous. Coercion
to remain only sometimes creates the necessary grounds for finding confinement. Threatening to fire
an employee wrongly suspected of shoplifting may cause him to remain on site until the error is cleared
up. However, his choice to remain defeats any false imprisonment claim, even if he feared losing his
job and would face severe economic consequences for leaving it. However, retaining something of
value to a person can count as confinement for false imprisonment, whether that is the person’s wallet,
keys or children.

Note 2. What do you think the real-world consequences of a ruling like this one will be? Do you think
that might have mattered to the court in its interpretation of the facts?

Note 3. Which of tort’s purposes do you think this ruling most serves or disserves, and why?
Answering this question may help you identify the ruling’s doctrinal underpinnings and anticipate its
likely impact.
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Chapter 10. Intentional Infliction of Emotional Distress
(CCIIED”)

Elements

e Intent: either reckless or intentional, plus
e Conduct that is extreme and outrageous and
e Causes severe emotional distress

As noted in the introduction to Module 2, IIED was an outlier among the intentional torts rather than
a creature of the writ system. Its elements reflect some of the uncertainty and compromises that led to
its eventual adoption. First, its intent standard is lower than the usual intent standard in that it permits
either intent or recklessness (which is a higher culpability standard than negligence but lower than
intentional action). The second prong requires both extreme and outrageous behavior. Sometimes
conduct is outrageous but happens only once and may fail to qualify as extreme. More commonly small
irritating actions can, when done over many months or years, rise to a level that causes the conduct to
qualify as extreme and outrageous. The conduct, however, is indeterminate—that is, not specified in
advance. This indeterminacy is why the tort’s harm standard is heightened. Recall that in battery and
trespass, no harm even need be proven; by contrast with IIED the harm must demonstrably exist and
be severe. Its amorphous shape and its emphasis on emotional evidence has led courts to disfavor it or
to refuse to adopt it in many instances. In some jurisdictions, the tort is only allowed where the facts
provide an alternate theory of recovery; in others the tort is a “gap-filler” and available only where no
other means of redress exists. The severe emotional distress is measured subjectively, not objectively.
In theory, all prongs of the doctrine are questions of fact for the jury. In practice, the “outrageousness”
element is frequently decided by a judge.

Questions or Areas of Focus for the Readings

e What’s different about I[IED’s intent standard? What might that reflect?

e What are the risks and benefits of having a flexible, fact-specific standard for “extreme and
outrageous” conduct?

e What else differentiates IIED from the core intentional torts you have learned?

Mitchell v. Giambruno, Supreme Court, Appellate Division, Third
Department, New York (2006) (35 A.D.3d 1040)

Plaintiffs are a same-sex couple who purchased and moved into a house in the Village of Dannemora,
Clinton County, in 1999. In this action commenced in November 2002, plaintiffs accused defendants,
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their neighbors, of, among other things, the intentional infliction of emotional distress. As the result of
a jury verdict, plaintiff Susan Mitchell was awarded the sum of $50,000 and plaintiff Elizabeth Meseck
was awarded $35,000. Defendants Michael Giambruno, Corrine Giambruno and Kimberly Granmoe
(hereinafter collectively referred to as defendants) [fn] appeal, contending that plaintiffs’ trial evidence
was insufficient to support the alleged cause of action.

It is well settled that in a cause of action for intentional infliction of emotional distress, a plaintiff must
plead and prove four elements: (1) extreme and outrageous conduct; (2) the intentional or reckless
nature of such conduct; (3) a causal relationship between the conduct and the resulting injury; and (4)
severe emotional distress [cc]. Plaintiffs’ trial evidence reveals that the interaction between plaintiffs
and defendants began as a result of what may fairly be characterized as a boundary line dispute. This
dispute escalated and a criminal trespass complaint was filed by the Giambrunos against Mitchell and
a restraining order was issued against her. Thereafter, for approximately two years, defendants
conducted what can only be characterized as a relentless campaign of lewd comments and intimidation
directed at plaintiffs and their lifestyle, both in private and in public. The final act prior to the institution
of this action occurred when defendants constructed two mock grave sites on the Granmoes’ property
directly facing plaintiffs’ home, which created a fear in plaintiffs that the graves were intended for
them.

*1042 Although insulting language intended to denigrate a person may not, in and of itself, rise to the
required level of extreme and outrageous conduct, liability may be premised on such expressions
where, as here, defendants’ campaign of harassment and intimidation is constant. [cc] Accordingly, we
conclude that this record contains sufficient evidence to support the jury’s determination that the first
two elements of the cause of action have been proven, i.e., that the conduct of the defendants was
extreme, outrageous and intentional.

Defendants’ arguments that plaintiffs failed to prove a causal connection between defendants’ conduct
and plaintiffs’ illnesses is based on plaintiffs’ failure to ask either medical witness for an opinion
concerning causation and because defendants allege that plaintiffs had other stressors in their lives. We
are unpersuaded by either argument. Insofar as a participant (as compared to a bystander) is concerned,
where a duty owed the participant is breached, resultant injury is compensable only if it is a direct (not
consequential) result of the breach [cc]. Here, the evidence of direct injury from the breach is manifest.
Nurse practitioner Paula Covey testified on behalf of Mitchell, and physician Richard Webber testified
on behalf of Meseck. Both testified concerning their training and experience in diagnosing and treating
anxiety and depression and the resultant physical manifestations, if any. Both testified that plaintiffs
were patients in their office prior to and during the two years encompassed by defendants’ conduct.
Each testified that their patients’ level of anxiety increased as did the depth of their depression as they
continued to complain about defendants’ conduct, the necessity of retaining counsel, the lawsuit and
the trial. The frequency with which plaintiffs sought treatment, as well as their medication to control
their conditions, increased during this period. Covey testified to Mitchell’s resultant indigestion,
diarrhea and irritable bowel syndrome and her hospitalization for brief periods on more than one
occasion.

Given this testimony, we conclude that the causal connection between defendants’ conduct and
plaintiffs’ illnesses was well within the ken of the ordinary lay juror and the medical practitioner’s
opinion as to causation would be mere surplusage. Moreover, given the timing of the events, the jury
could rationally conclude that the *1043 other stressors—Mitchell’s job stress, Meseck’s stress in
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caring for Mitchell’s 101-year—old grandmother and the arguments they had with each other over
whether to retain counsel and sue—all were temporarily related to defendants’ conduct and were
caused or exacerbated by them. Finally, the jury could rationally conclude from the evidence that the
emotional distress of each plaintiff was severe.

To the extent not hereinabove discussed, we have considered defendants’ remaining arguments and
found each to be lacking in merit.

ORDERED that the judgment is affirmed, without costs.

Note 1. Given that insulting language alone is almost never enough to qualify as “extreme and
outrageous,” what additional facts or factors seem to have driven the court’s ruling?

Note 2. As you continue to learn about IIED. you will see that it serves particular purposes that reflect
societal values at different moments in time. Consider whether its elements and application create an
optimal balance. Should sociological factors and differences of identity be taken into account when
evaluating whether particular behavior is “extreme” and/or “outrageous™? What is the risk of
incorporating particular perspectives and what are the costs of not doing so?

Note 3. IIED claims often fail when plaintiffs do not show a significant change to their sense of
wellbeing. Fairly or unfairly, courts struggle to find that change when plaintiffs are dispositionally
nervous or depressive; if they are generally happy people who undergo significant change because
of the extreme and outrageous conduct of the defendant, the IIED claim stands a higher chance of
success. In one sense, this simply reflects the requirement that the distress be “severe.” In another
sense, however, it may stack the deck in favor of particular kinds of personalities and temperaments,
biasing the law against others. Should tort law treat all plaintiffs equally no matter their backgrounds
or dispositions? Is the eggshell plaintiff doctrine reconcilable with this default of permitting recovery
only in cases where a plaintiff didn’t start out with signs of any distress?

Note 4. At common law, there was a firm rule against recovering for purely emotional distress
under Lynch v. Knight, 9 H.L.C. 577, 598 (1861) (“mental pain or anxiety the law cannot value, and
does not pretend to redress.”) However, in the late 1930s, two torts jurists charted judicial departures
from that norm and were able to categorize them in service of an argument that courts had been
allowing recovery for emotional distress. Calvert Magruder, a judge on the Court of Appeals for the
First Circuit and William Prosser, the torts scholar and academic, were both drafters of the Restatement
and would eventually be responsible for introducing the tort of IIED. Among the documented
exceptions to the Lynchrule were insults or abuse by common carriers (as you saw
in Luther and Henderson); harassment by creditors wielding power over debtors; cruel or vicious
practical jokes; stalking or significant sexual harassment; and claims for mishandling bodily remains
or interference with death and death rituals.

Today, the fact patterns that tend to fall into “extreme and outrageous” conduct include some aspects
of those three clusters. For instance, if defendant’s conduct is continuous or ongoing, liability is likelier.
If a plaintiff has no practical way out (because they are in the care or custody of an entity) or lacks the
power to make a change (because of a power dynamic or economic coercion), again the conduct tends
to be judged more harshly against the defendant. Similarly, if there is a potential abuse of authority, a
finding of outrage is likelier. As you evaluate IIED fact patterns, look at the relationships involved:
were the parties in a hierarchical relationship, such as landlord/tenant, supervisor/employee,
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professor/student or creditor/debtor? Was there a conflict of professional interest? It may go without
saying but where there is evidence that the defendant knowingly exploited the plaintiff’s vulnerable
condition or particular sensitivity, the plaintiff’s case strengthens. Along those lines, where the
defendant is shown to have lied or to have a secret intent to inflict harm, the conduct is likelier to be
found outrageous.

Banks v. Fritsch, Court of Appeals of Kentucky (2001)
(39 S.W.3d 474)

The appellant, Wade Banks, brought this complaint against the appellee, John Fritsch, alleging false
imprisonment, assault and battery, and outrageous *476 conduct. A jury trial was conducted on July
21, 1999. At the close of Banks’s case, the trial court directed a verdict in favor of Fritsch, finding that
Banks had failed to present evidence that he had been damaged by Fritsch’s conduct. We find that the
trial court erred in dismissing the claims for false imprisonment and assault and battery as there was
sufficient evidence of emotional damages to warrant submitting the issue to the jury. However, we also
conclude that the tort of outrageous conduct is not available under the facts presented in this case.
Hence, we reverse the trial court in part, affirm in part, and remand this action for a new trial.

Since the trial court dismissed this action on a motion for a directed verdict, we shall view the evidence
in the light most favorable to the appellant. In June 1996, Banks was 17 years old and was a Junior at
Bourbon County High School. His last class of the school day was Agriculture Wood Construction,
taught by Fritsch. By his own admission, Banks had either skipped the class or left the class early on a
number of occasions during that semester.>® Banks testified that, while he was walking to the class on
June 4, another student told him that Fritsch had a chain, and was planning to chain Banks up to keep
him from skipping class. Nevertheless, Banks proceeded to the class.

Banks testified that when Fritsch walked into the classroom, he had a large log chain over his shoulder
and had several key locks on his belt loop. Fritsch then told Banks that he was going to keep him from
leaving the class early. After taking roll, Fritsch directed Banks to put his leg up on a chair so he could
put the chain around Banks’s ankle. Banks states that he initially protested, and then went along after
Fritsch repeated the instruction. Fritsch secured the chain around Banks’s ankle, and led him outside
to an area where the class was painting feed troughs. Fritsch then put the chain around a tree, locked
it, and told Banks not to go anywhere.

The entire class followed Fritsch and Banks from the classroom to the tree. After Banks was secured
to the tree, Fritsch returned to the classroom and the other students went on with their projects. Banks
sat down under the tree, removed his shoe and began trying to work the chain loose. After several
minutes, Banks was able to remove the chain from his ankle, and he then attempted to leave the school
premises. Several of his classmates chased Banks down, tackled him, and then carried Banks back to

33 Fritsch’s records show that Banks had missed class seven or eight times from January through April, and an
additional ten days during May. However, the school’s attendance records only show Banks absent from the class on
three days. In his testimony, Banks admitted that he had skipped the class at least eight times. Fritsch’s records also
show that several other students skipped the class more often than Banks. According to Banks, the other students were
in his work group, and he was often left to complete projects alone. Fritsch testified that he was aware of this problem,

and gave Banks the painting assignments so that Banks might be able to complete his class work.
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the tree. Fritsch returned, placed another chain around Banks’s neck, and then secured it to the chain
around the tree.

Banks testified that he initially stood up and held the chain to keep its weight off of his neck. After
about fifteen minutes, he got tired of holding the chain, so he sat down and began crying. Banks told
another student that the chain was bothering him, and the student went to tell Fritsch. Several minutes
later, Fritsch came and removed the chain from Banks’s neck. However, Fritsch then secured the other
chain tightly around Banks’s ankle.

Thereafter, Fritsch and Banks began discussing his grades in the class and what it would take from him
to pass. Fritsch returned to the classroom to check his records to see if Banks was in a position to pass
the class. Upon returning five minutes later, Fritsch told Banks that he could pass the class if he painted
the three remaining *477 feeder and mineral troughs. Banks agreed and Fritsch removed the chain.
Banks subsequently finished the painting assignments, and he received a passing grade in Fritsch’s
class. Banks testified that the chaining incident took place over a period of about an hour and a half.

Fritsch’s account of the incident differs only slightly in the details, but markedly in tone. Fritsch
testified that the idea of chaining Banks started as a joke between him and the other students in the
class. Several days prior to the incident, Fritsch made an off-hand comment in front of the class to the
effect that perhaps he should chain the truant boys to keep them from skipping class. On June 4, as
Banks was arriving for class, the other students reminded Fritsch of this statement. After some prodding
from the class, Fritsch decided to go forward with the plan.

Fritsch further testified that Banks never objected to the chaining, and in fact, he went along with the
joke and appeared to enjoy the attention. Fritsch did not recall placing the chain on Banks’s leg in the
classroom and leading him outside. This testimony was contradicted somewhat by another teacher,
Ralph Speakes, who saw Banks leaving Fritsch’s classroom with the chain around his ankle. However,
Speakes also testified that everyone (including Banks) seemed to be laughing about it. In addition,
Fritsch states that after Banks managed to remove the chain the first time, he called it to the attention
of the other students and dared them to catch him. Several students informed Fritsch about Banks’s
escape, and they asked Fritsch what they should do about it. Fritsch told them that Banks should come
back and finish the project, but he stated that he did not tell any of the students to bring Banks back.
Speakes testified that Banks appeared to be leading the chase, and after the students caught up with
Banks, they merely led him back to the class area. Fritsch denied that Banks ever showed that he was
upset about the chaining or that he ever asked for the joke to stop, except for when Banks complained
about the chain around his neck. Fritsch steadfastly denies that the chaining was intended as a
punishment, or that he ever intended to hurt or humiliate Banks. Rather, Fritsch merely intended it as
a light-hearted prank to impress on Banks the importance of staying in class and finishing his
assignments. Fritsch further stated that the entire incident took place over 25 to 30 minutes.3

Banks testified that he was deeply upset by the chaining and thought about it often. After the incident
was publicized, he states that other students gave him a hard time about it on several occasions. He
also received a lot of unwelcome and negative media attention over the incident. In response, he

3 Following a complaint by Banks’s mother, the school superintendent investigated the incident and suspended Fritsch
for 45 days. Fritsch challenged the suspension and sought a hearing. The Kentucky Department of Education appointed
a three-member tribunal to hear the matter pursuant to KRS 161.790. The Tribunal conducted a hearing and set aside
the suspension.
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decided that he could not return to Bourbon County High School in the fall. Instead, he went to live
with his father and attended his senior year of high school in Columbia, Missouri. Banks testified that
the move was traumatic for him, and it was difficult for him to fit in at his new school.

Banks saw a psychologist to discuss his feelings once prior to the move to Missouri. Banks further
testified that sometimes he has flashbacks and sometimes starts to cry over memories of the chaining.
His family members stated that Banks had a hard time dealing with the incident and often seemed
withdrawn. However, there was no expert testimony describing Banks’s emotional state following the
chaining.

At the close of Banks’s case, the trial court granted Fritsch’s motion for a directed verdict. The court
determined that *478 there was enough evidence to establish that a false imprisonment and an assault
and battery occurred. However, the court concluded that there was no evidence that Banks had been
damaged by Fritsch’s conduct. The trial court stated on the record:

[ mean, this strikes me as being exactly what it’s characterized as, a prank, and perhaps
one that was not appreciated by Mr. Banks and I can understand that, but I don’t see
that there’s been any harm done here. Clearly, Mr. Fritsch should not have done this.
He’s been told that by a number of people, I think he realizes that. The fact is it
happened, and basically there seems to be no harm, no foul here. And I haven’t been
proved-it hasn’t been proven to me, and therefore I don’t think the jury can find that
there are damages here that Mr. Banks has suffered. There’s evidence of that, I don’t
think that that is significant at this point. I think on the basis of the damages issue, that
I am going to direct a verdict here in favor of Mr. Fritsch on all of these counts. | just
don’t think the jury has enough evidence to decide that Mr. Banks has been damaged
by the incidence [sic], that it has been proven to then happen.

The trial court’s written order granted the directed verdict for Fritsch based upon the oral findings in
the record. Banks now appeals, arguing that there was sufficient evidence of damages to warrant
submitting the issue to the jury. He further argues that he was also entitled to an instruction on punitive
damages.

Fritsch responds that the trial court properly granted his motion for a directed verdict because Banks
failed to establish the elements of false imprisonment, assault and battery, and outrageous conduct.
However, the trial court specifically granted the directed verdict based upon lack of evidence to
establish that Banks was damaged by Fritsch’s actions. Moreover, the trial court found that Banks had
presented sufficient evidence to create a jury issue on his claims alleging false imprisonment and
assault and battery. Since Fritsch did not file a cross-appeal contesting this finding, this appeal is
limited to the question of whether Banks presented sufficient evidence of damages to overcome
Fritsch’s motion for a directed verdict.

On a motion for directed verdict, the trial judge must draw all fair and reasonable inferences from the
evidence in favor of the party opposing the motion. When engaging in appellate review of a ruling on
a motion for directed verdict, the reviewing court must ascribe to the evidence all reasonable inferences
and deductions which support the claim of the prevailing party.®® Once the issue is squarely presented
to the trial judge, who heard and considered the evidence, a reviewing court cannot substitute its

35 Meyers v. Chapman Printing Co., Inc., Ky., 840 S.W.2d 814, 821 (1992).
137



judgment for that of the trial judge unless the trial judge is clearly erroneous.®® However, a trial judge
cannot enter a directed verdict unless there is a complete absence of proof on a material issue or if no
disputed issues of fact exist upon which reasonable minds could differ. Where there is conflicting
evidence, it is the responsibility of the jury to determine and resolve such conflicts, as well as matters
affecting the credibility of witnesses.*’

In order to consider the propriety of the trial court’s decision to grant the motion for a directed verdict,
we must first consider the nature of the claims asserted by Banks. The action for the tort of false
imprisonment, sometimes called false arrest, is a lineal descendant of the old action of trespass to
person. It protects the personal interest in freedom from physical *479 restraint.®® The interest involved
is “in a sense a mental one,” and false imprisonment may be maintained without proof of actual
damages.® The tort is complete after “even a brief restraint on the plaintiff’s freedom,” and the plaintiff
may recover nominal damages.*’ The plaintiff is entitled to compensation for loss of time, for physical
discomfort or inconvenience, and for any resulting physical illness or injury to health. Since the injury
is in large part a mental one, the plaintiff is also entitled to damages for mental suffering, humiliation
and the like.*

Kentucky cases define false imprisonment as being any deprivation of the liberty of one person by
another or detention for however short a time without such person’s consent and against his will,
whether done by actual violence, threats or otherwise.*? Furthermore, false imprisonment requires that
the restraint be wrongful, improper, or without a claim of reasonable justification, authority or
privilege.”® Fritsch’s potential liability does not arise out of his efforts to keep Banks from leaving the
class, and there is no contention that Fritsch was acting within the scope of his authority as a teacher.
Rather, Fritsch’s primary defense is that there was no imprisonment because Banks consented to being
chained.

There are no Kentucky cases which directly discuss what evidence is necessary to prove damages from
false imprisonment. However, a number of cases are instructive insofar as they address evidentiary
issues relating to submission of the issue of damages to the jury. In Butcher v. Adams,* the plaintiff’s
testimony that he was humiliated by his false arrest on charges relating to the operation of his tavern
was mitigated by evidence that he had previously been arrested on similar charges. The court noted
that this evidence was sufficient for the jury to consider whether the plaintiff had actually been
embarrassed by the false imprisonment.

% Bierman v. Klapheke, Ky., 967 S.wW.2d 16, 18-19 (1998).

371d. at 19.

38 Prosser & Keeton on Torts § 11, at 47 (5th ed.1984) (hereafter Prosser & Keeton).

3 1d. at 47.

401d. at 48.

4d.

42 Grayson Variety Store, Inc. v. Shaffer, Ky., 402 S.W.2d 424 (1966); Great Atlantic & Pacific Tea Co. v. Billups,
253 Ky. 126, 69 S.W.2d 5 (1934); Ford Motor Credit Co. v. Gibson, Ky. App., 566 S.W.2d 154 (1977). See also
Columbia Sussex Corp., Inc. v. Hay, Ky.App. 627 S.W.2d 270 (1981).

43 See Great Atlantic & Pacific Tea Co. v. Smith, 281 Ky. 583, 136 S.W.2d 759 (1939); J.J. Newberry Co. v. Judd,
259 Ky. 309, 82 S.W.2d 359 (1935); and Louisville & Nashville Railroad Co. v. Mason, 199 Ky. 337, 251 S.W. 184
(1923).

44310 Ky. 205, 220 S.W.2d 398 (1949).
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In Bradshaw v. Steiden Stores, Inc.,* a store patron was detained for an hour while the store owner
checked on the validity of her check. The store owner then told her to go to a back room, where briefly
the patron was questioned by two policemen. Once the validity of the check was established, the patron
was allowed to go. The former Court of Appeals acknowledged that the patron had established a
“borderline” case of false imprisonment. However, the Court noted that there was no evidence that the
patron had been unnecessarily humiliated or embarrassed by the incident. Since at most the evidence
would have justified an award of nominal damages, the Court concluded that the directed verdict in
favor of the store owner was not reversible error. Similarly, in SuperX Drugs of Kentucky, Inc. v.
Rice,* this Court held that, in an action for false imprisonment where the person is subsequently and
properly charged with the commission of a felony, she can recover damages only for that mental
suffering and embarrassment *480 which she endured during the period prior to her arrest. Under these
circumstances, this Court concluded that the plaintiff was entitled to no more than nominal damages,
and the jury’s award of $75,000.00 in compensatory damages was clearly excessive.

The common thread among all these cases is that a plaintiff may be entitled to at least nominal damages
arising from the humiliation, emotional distress or damage to reputation caused by the false
imprisonment.  “Humiliation and embarrassment are, by their nature, not easily
quantified....”*” Nevertheless, the degree of humiliation or embarrassment actually suffered by the
plaintiff is a factual matter for the jury to decide.

There was clearly a factual issue concerning whether Fritsch’s conduct constituted an unlawful
imprisonment of Banks. Furthermore, Banks testified that he suffered humiliation, embarrassment,
emotional distress and he was held up to the ridicule of his peers by being publicly chained. There was
contrary evidence that Banks did not express any distress during the chaining. Nevertheless, we are
satisfied from the record that the jury could have returned a verdict for Banks for an amount greater
than nominal damages. Consequently, we find that the trial court’s decision to dismiss this claim was
erroneous.

Banks’s second claim is that Fritsch’s conduct amounted to an assault and battery. Assault is a tort
which merely requires the threat of unwanted touching of the victim, while battery requires an actual
unwanted touching.*® Since intent is an essential element of assault and battery, the trial court properly
left to the jury the issue of Banks’s consent to the chaining.*® However, a plaintiff need not prove actual
damages in a claim for battery because a showing of actual damages is not an element of assault or
battery and, when no actual damages are shown for a battery, nominal damages may be
awarded.> Furthermore, a recovery for emotional distress caused by the assault or battery is allowable
as an element of damages in an action based upon those torts.>* Consequently, we find that the trial
court’s dismissal of Banks’s claims for assault and battery also was erroneous.

4 Ky., 265 S.W.2d 64 (1954).

4 Ky. App., 554 S.W.2d 903 (1977).

47 Daugherty v. Kuhn’s Big K Store, Ky. App., 663 S.W.2d 748, 752 (1983) (quoting Kentucky Commission on
Human Rights v. Fraser, Ky., 625 S.W.2d 852, 855 (1981)).

48 Brewer v. Hillard, Ky. App., 15 S.W.3d 1, 8 (1999).

49 Graves v. Dairyland Insurance Group, Ky., 538 S.W.2d 42, 45 (1976).

%0 Vitale v. Henchey, Ky. 24 S.W.3d 651, 659 (2000) (citing 6 Am. Jur. 2d., Assault and Battery 8§ 144 and 146).

°1 Rigazio v. Archdiocese of Louisville, Ky. App., 853 S.W.2d 295, 299 (1993).
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Banks’s third claim was that Fritsch’s conduct amounted to the tort of outrageous conduct. The trial
court did not address this claim, but presumably the court’s finding that Banks failed to prove damages
applies to this claim also. The tort of intentional infliction of emotional distress, or outrage, was first
recognized in Kentucky in Craft v. Rice.>? In that case, the Kentucky Supreme Court adopted the
following portion of Section 46 of the Restatement (Second) of Torts:

One who by extreme and outrageous conduct intentionally or recklessly causes severe
emotional distress to another is subject to liability for such emotional distress, and if
bodily harm to the other results from it, for such bodily harm.>®

In order to recover, the plaintiff must show that defendant’s conduct was intentional or reckless, that
the conduct was so outrageous and intolerable as to offend generally accepted standards of morality
and decency, that a causal connection *481 exists between the conduct complained of and the distress
suffered, and that the resulting emotional stress was severe.>* An action for outrage will not lie for
“petty insults, unkind words and minor indignities”; the action only lies for conduct which is truly
“outrageous and intolerable.”®

In addition, the tort of outrage is intended as a “gap-filler,” providing redress for extreme emotional
distress where traditional common law actions do not. Where an actor’s conduct amounts to the
commission of one of the traditional torts such as assault, battery, or negligence for which recovery for
emotional distress is allowed, and the conduct was not intended only to cause extreme emotional
distress in the victim, the tort of outrage will not lie. Recovery for emotional distress in those instances
must be had under the appropriate traditional common law action.®

We have previously held that Banks may be able to recover emotional damages arising from false
imprisonment, assault or battery. Hence, Banks must show that Fritsch’s actions were intended only to
cause him extreme emotional distress, rather than to merely touch or to deprive him of his liberty. We
find no evidence in the record which would support such a finding by the jury. As a result, Banks’s
claim of outrageous conduct would not be appropriate in this case, and the trial court properly granted
a directed verdict on this cause of action.

Lastly, Banks argues that he was entitled to an instruction on punitive damages. The trial court did not
address this issue because it dismissed the action based upon lack of evidence of compensatory
damages. Since we are remanding this action for a new trial, the trial court must consider the propriety
of an instruction on punitive damages based upon the evidence presented at that time.

Note 1. What does it mean when the court calls IIED a “gap-filler”? What do you understand about its
purpose and scope so far? Why do you suppose it arose, rather than having changes arise within the
other torts such as battery, assault, and false imprisonment?

Note 2. Revisit the facts of Ruiz v. Bertolotti. What interest was the court protecting? What conduct
was the court seeking to limit or prevent? Is IIED better understood as a “gap-filler” or a backstop?

52 Ky., 671 S.W.2d 247 (1984).
%3 Restatement (Second) of Torts, § 46(1) (1965).

% Humana of Kentucky, Inc. v. Seitz, Ky., 796 S.W.2d 1, 2-3 (1990).
%5 Kroger Co. v. Willgruber, Ky., 920 S.wW.2d 61, 65 (1996).
%6 Rigazio, 853 S.W.2d at 299; Brewer v. Hillard, 15 S.W.3d at 7-8.
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Check Your Understanding (2-5)

Question 1. The Kentucky court in Banks describes the tort of IIED as a “gap-filler.” With that
in mind, which of the following is most likely to result in a successful IIED action in Kentucky:

An interactive H5P element has been excluded from this version of the text. You can view it
online here: https://saidtorts2d.lawbooks.cali.org/?p=44#h5p-36

Question 2. True or False: Generally, courts allow recovery for humiliation and insults under
IIED only when those produce either physical harm or include hateful speech (such as racist
epithets or sexist treatment or other discriminatory comments).

An interactive H5P element has been excluded from this version of the text. You can view it
online here: https://saidtorts2d.lawbooks.cali.org/?p=44#h5p-37

Question 3. In Banks v. Fritsch, which of the following facts, if true, weighs most heavily
against a finding of false imprisonment? (Or, put another way, which of the following facts
would you rely on the most if you were Mr. Fritsch’s attorney?)

An interactive H5P element has been excluded from this version of the text. You can view it
online here: https://saidtorts2d.lawbooks.cali.org/?p=44#h5p-38

Hypothetical: Detained Shoppers

Mr. and Mrs. Bill and Kerry North packed their three children and Mr. North’s mother into their Ford
Bronco and set out for the “Giant Liquidation Sale” held that day at Doe’s Department Store. When
they arrived, they found the store quite disorganized and the merchandise displaced and picked-over.
Nonetheless, their search for bargains began. Two dolly hand trucks caught the eye of Mr. North as he
browsed through the store. Noticing that the hand trucks were being “eyed” by another shopper, Mr.
North decided to purchase them while they remained available. The trucks each apparently bore two
or more price tags, all showing identical prices of $34.99 each. Mrs. North and her mother-in-law took
money from Mr. North and purchased the dollies at the cashier’s line. The cashier totaled the prices,
added tax, and then discounted the sale by fifty percent. The cashier gave Mrs. North a receipt and
Mrs. North left the store with her mother-in-law and locked the dollies in the Bronco. They both
returned to the store and Mrs. North gave the receipt and change from the purchase to her husband.
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The Norths soon realized that the store management was paging the owner of a Ford Bronco (jeep).
Mr. North went to see if there was a problem. He left Mrs. North and his mother behind to watch the
children and to continue their shopping. Upon reaching the front of the store, Mr. North saw a police
officer and asked whether anyone had hit his jeep. There, the store manager accused him of stealing
merchandise. The manager threatened him with arrest if he did not return the goods. Mr. North stated
that he did not know to what the manager was referring. The manager repeated the accusation and
threat of arrest and Mr. North, finally understanding that the goods in question were the dollies, showed
the manager the receipt and change his wife received for the purchase of the goods.

The store manager disregarded the receipt as being “impossible” because the dollies were not for sale,
but rather were for use by store employees for transporting merchandise within the store. Mr. North
pleaded with the officer not to arrest him as he had indeed purchased the goods and was not a thief.
The manager, however continued his accusations of thievery while a number of customers formed
small groups around the altercation that had now lasted some twenty minutes.

Attempting further to resolve this embarrassing matter, Mr. North explained that it had been his wife
and mother who had purchased the dollies. The manager threatened to arrest them also. Mr. North
asked the manager not to involve his wife because she was an outpatient at Forsyth Memorial Hospital
and could not handle the aggravation and anxiety. Disregarding this warning, the manager, after
spotting Mrs. North, confronted her and accused her of stealing the dollies. Mrs. North protested that
she had paid for them, received a receipt, and placed the goods in the jeep. The manager, however,
continued his accusations.

Mrs. North located the cashier who had received payment for the dollies. The manager again ignored
the proffer of the receipt and the verification by the cashier of the sale. At this time, the officer took
the Norths out to their jeep to look at the dollies. By the time they had returned, the Norths had been
detained for some seventy-five minutes. Mr. North then asked for the names of the police officer, the
store manager, and the cashier. The manager refused to give the names, stating that if the Norths “got
the names, then they would be arrested.” The Norths left the store without the requested names. Their
last memory of this episode was the manager’s reminder that they could be arrested for larceny anytime
within the next year.

Instructions for this hypothetical practice: What intentional torts can Mr. and Mrs. North bring
against the department store? Consider them as separate plaintiffs.

Note 1. Why do you think the hypothetical (drawn from an actual case) makes mention of the store’s
disorganization, at the start of the facts?

Note 2. The Shopkeeper’s Privilege. Merchants and businesses, in generally, may avail themselves
of a defense called the shopkeeper’s privilege that immunizes them against prosecution or litigation
for false imprisonment. The hypothetical above comes from a case in North Carolina in which a trial
court directed a verdict for the store. However, it was reversed on appeal and a judge found multiple
grounds (including false imprisonment and others) on which the plaintiff and his wife could
recover. West v. King’s Dept. Store, Inc., (365 S.E.2d 621) (Sup. Ct. N.C. 1988). The case illustrates
the variability of the shopkeeper’s privilege as well as the way that it can be defeated by conduct that
appears to be malicious or egregious as the court ruled that a jury might find it to be on these facts.
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Some jurisdictions have passed statutes to create robust immunity for detaining or questioning or
searching a customer based on a reasonable belief that the customer may be shoplifting. The
shopkeeper’s privilege also exists at common law, where it grants an employee the authority of law to
detain a customer to investigate the ownership of property in a reasonable manner and for a reasonable
period of time, again only if the employee has reasonable belief that a customer has stolen or is
attempting to steal store merchandise. These forms of immunity give merchants latitude to take actions
that will sometimes be mistaken and may result in some embarrassment, hassles to innocent customers,
or the experience of having one’s person and property invaded or searched. The standard of
reasonableness, is, of course, objective: the inquiry is whether it was reasonable for the shopkeeper to
believe theft was imminent or underway, not whether the customer is guilty, or innocent (which would
be a “subjective” standard, particularized to and provable about this customer). Why has the law used
an objective standard for the shopkeeper’s conduct, rather than a subjective standard about the
customer?

Note 3. Optimally, the law would strike a balance between the store’s right to protect its wares and the
customer’s right to freedom from unreasonable inquiries. Has the law found that balance, in your view,
as a normative matter? What changes could tort law make? What effects would flow from any such
changes? What other (non-legal) sorts of changes can you imagine being helpful here? Could such
changes contribute more effectively to achieving greater balance between customers and stores?

Note 4. Recall the footnote in Villa about the ethnicity of the plaintiff and the mentions of Ms. Ali’s
being from Trinidad in Ali v. Margate. Would it have a bearing on your analysis if you knew the
demographic identity of the Norths? How about the store manager and cashier? Would it matter to
your analysis if the store were located in a wealthy part of town or a poorer one? What inferences
would you draw from any of these details? Normatively, should tort law strive to flatten any differences
or should its rules retain a focus on factual differences, case to case?
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Chapter 11. IIED: A Deeper Dive (Socratic Script)

Questions or Areas of Focus for the Readings

e How does IIED fit with your understanding of the allocation of questions of law, versus fact?

e How does IIED fit with your understanding of the purpose and operation of the intentional torts
overall?

e How might IIED advance or obstruct goals of racial and social justice?

Spicer v. Patnode, Court of Appeals of Washington, Div. 3 (2019)
(9 Wash. App.2d 283)

*285 1 1 Over the course of four months, Paul Patnode regularly and repeatedly remote-started his
Ford F-250 pickup, revved its engine, and activated its alarm to scare Junghee Spicer’s young piano
students as they walked past his truck on the way to their piano lessons. Mr. Patnode’s purpose was to
interfere with Ms. Spicer’s piano lesson business and to cause her severe distress. He failed in his first
objective, but accomplished the second. The trial court found in favor of Ms. Spicer on her claim of
outrage and awarded her $40,000.

12 The primary question we answer is whether Mr. Patnode’s conduct was sufficiently outrageous and
extreme to sustain the trial court’s award. Conduct that is done infrequently merely to annoy a person
cannot form the basis of an outrage claim. But the same conduct, done frequently over a period of
weeks or months with the intent to cause severe emotional distress to a person, can form the basis of
an outrage claim. We hold that Mr. Patnode’s conduct was sufficiently outrageous and extreme to
present a question of fact. For this reason, we defer to the finder of fact and affirm.

FACTS®
Background prior to purported tortious conduct

I 3 Paul and Melissa Patnode live across Lyle Loop Road from Junghee and David Spicer. In 20009,
Ms. Spicer began teaching private piano lessons in her home, mostly to children. That year, Mr. Spicer
suffered a stroke. Three years later, he had to retire early. To supplement their income, Ms. Spicer
increased the number of piano lessons she taught.

1 4 In February 2012, Mr. Patnode complained to the Spicers about Ms. Spicer’s piano teaching
business. Unable *286 to resolve the problems, Mr. Patnode complained to Yakima County. His
complaints included increased traffic, damage to a sprinkler in his front yard, noise from car doors
shutting and remotely locking, and headlights coming into his house.

57 Mr. Patnode challenges 16 of the trial court’s findings of fact. Of these, 12 are quite nuanced and are unimportant
to the issues on appeal. The remaining challenges, those to findings of fact 23, 32, 33, and 34, are specifically addressed
below.
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1 5 The complaints prompted Yakima County to require the Spicers to obtain a conditional use permit
for their business. On July 11, 2012, the Spicers obtained a minor home occupation permit from
Yakima County. The permit authorized Ms. Spicer to teach piano lessons for up to five students per
day. Lessons were permitted from 2:00 p.m. to 6:00 p.m., Monday through Friday, September through
May. The permit required the Spicers to provide off-street parking for customers.

1 6 In August 2012, Yakima County issued a modified permit that authorized Ms. Spicer to provide
lessons for two additional months per year and increase the number of students to six per day. The
Spicers were still required to provide off-street parking for customers.

9§ 7 Throughout 2012, Mr. Patnode continued complaining to Yakima County about Ms. Spicer’s
business. His complaints included Ms. Spicer teaching instruments other than piano and teaching
outside the authorized hours. In addition, he complained that parents dropped their children off and
picked them up along the street. He believed that this violated the off-street parking requirement.

18 In December 2012, Mr. Patnode sued the Spicers and alleged that their piano business violated the
restrictive covenants that applied to the neighborhood. In 2014, the Spicers prevailed on summary
judgment. Mr. Patnode was ordered to pay more than $30,000 for the Spicers’ attorney fees and costs.

99 In 2014, the city of Selah annexed the parties’ neighborhood. Mr. Patnode began complaining to
the city of Selah that Ms. Spicer continued to violate her modified permit. That year, the Spicers formed
Yakima Arts Academy, LLC *287 (YAA). Ms. Spicer, through YAA, continued to teach piano
lessons, both in her house and also in a leased building in Yakima.

Purported tortious conduct

1 10 From around Thanksgiving 2015 to March 24, 2016, Mr. Patnode parked his Ford F-250 diesel
pickup along the sidewalk next to the Spicers’ residence where piano students entered the Spicers’
home. Other vehicles belonging to Mr. Patnode or his household also parked along the Spicers’side of
the street.

{1 11 During this time, Mr. Patnode regularly and repeatedly remote-started his F-250 and set off its
alarm when Ms. Spicer’s students and their parents walked by the F-250. Ms. Spicer observed this
conduct approximately 12 times. When Ms. Spicer observed this conduct, it frightened her and her
students. Mr. Spicer observed this conduct about six times.

Ms. Spicer’s 2016 anti-harassment petition

1 12 In 2016, Ms. Spicer petitioned for an anti-harassment order against Mr. Patnode. Based on
evidence presented at the anti-harassment hearing, the court granted Ms. Spicer’s request and entered
an anti-harassment order. The order prevented Mr. Patnode from parking vehicles on Ms. Spicer’s side
of the street and required him to disable the remote-start and alarm for his F-250. Mr. Patnode complied
with the order.

This lawsuit [sic]
Partial grant of summary judgment for the Spicers

f 13 In May 2016, the Spicers filed this lawsuit against Mr. Patnode. They sought damages for
intentional interference with their piano business and damages for intentional infliction of emotional
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distress. Prior to trial, the Spicers moved for partial summary judgment. The motion sought
to *288 preclude Mr. Patnode from disputing (1) his conduct had no legitimate or lawful purpose and
(2) his conduct caused Ms. Spicer substantial emotional distress. The Spicers contended that these
issues had already been litigated and necessarily decided when they obtained the anti-harassment order
in March 2016. The trial court granted their motion.

Trial

9 14 At trial, Ms. Spicer testified that Mr. Patnode’s conduct caused her severe emotional distress
because she feared for her safety and the safety of her children and students. She explained that Mr.
Patnode’s remote-starting his truck scared her because she was concerned he would “go to the next
step and actually physically harm somebody.” Report of Proceedings at 131.

115 Ms. Spicer testified that Mr. Patnode caused her to suffer from anxiety and insomnia, and that she
began taking anti-anxiety medication in 2013. At some point after Mr. Patnode began remote-starting
his truck, Ms. Spicer began taking an additional anti-anxiety medication.

1 16 Two parents and one piano student testified about arriving for and leaving from piano lessons
between Thanksgiving 2015 and March 24, 2016. They testified they observed Mr. Patnode’s F-250
remotely starting, its engine revving, and its alarm activating on multiple occasions. One parent
testified that this made her scared and concerned for her children’s safety. One student testified
that every time he had a piano lesson between those dates, he observed the F-250 remotely start, its
engine rev loudly, and its alarm activate. The parents did not take their children out of piano lessons
with Ms. Spicer, and the student who testified did not quit taking lessons from Ms. Spicer.

117 The trial court found that Mr. Patnode did not cause any loss of business to the Spicers. The court,
however, did find that Mr. Patnode’s conduct was sufficiently outrageous to constitute intentional
infliction of emotional distress. *289 The trial court further found that Ms. Spicer, but not Mr. Spicer,
had proved compensable damages.

{1 18 The trial court entered the following findings of fact to which Mr. Patnode assigns error:

23. In 2016, Ms. Spicer filed a petition for an anti-harassment order against Mr. Patnode. The Court
takes judicial notice that following a hearing, the Yakima County Superior Court orally concluded that
Mr. Patnode was remotely starting his F-250 and setting off vehicle alarms and doing so on purpose
repeatedly for the purpose of harassing the Spicers, making their lives more difficult.®®, . .

32. Junghee Spicer suffered severe emotional distress as a result of Mr. Patnode parking vehicles on
the street alongside the Spicers [sic] house from Thanksgiving 2015 to March 24, 2016, and regularly
and repeatedly remote starting his F-250 pickup (which included revving the engine, lights turning on)
and remotely setting off the vehicle alarm while it was parked on the street alongside the Spicers’
house, where children/students and their parents were walking to and from lessons at the Spicers’
residence.

8 Mr. Patnode persuasively argues that the trial court erred by taking judicial notice of the previous court’s oral
ruling. See State v. Hescock, 98 Wash. App. 600, 606, 989 P.2d 1251 (1999). We give no weight to finding of fact 23.
This does not impair the same findings contained in finding of fact 32, subject to those findings being supported by
substantial evidence.
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33. The conduct of Mr. Patnode described above was directed towards Ms. Spicer. Mr. Patnode sought
to interfere with the Spicers’ music business. Ms. Spicer was the direct recipient of Mr. Patnode’s
conduct even though she was not present for, and did not observe, all instances when Mr. Patnode
remote-started his F-250 or remotely set off the vehicle alarm when students and/or parents were
walking to or from piano lessons.

34. Ms. Spicer was fearful for her safety and for the safety of her students. ... Ms. Spicer suffered
insomnia and anxiety as a result of Mr. Patnode’s conduct. Ms. Spicer began taking anti-anxiety
medication in 2013. At some time after the remote-start/alarm incidents described above, Ms. Spicer
began to take *290 one additional anti-anxiety medication. At the time of trial Ms. Spicer was also
taking a third anti-anxiety medication.

Clerk’s Papers (CP) at 322-26.

19 In addition, the trial court entered the following conclusion of law, to which Mr. Patnode also
assigns error:

6. Mr. Patnode’s conduct ... was outrageous conduct. Ms. Spicer was the object of Mr.
Patnode’s course of conduct. Mr. Patnode’s conduct was directed at Ms. Spicer
through her piano students and their parents. Mr. Patnode’s object was to interfere
with the teaching business and cause distress to Ms. Spicer. Mr. Patnode’s conduct
went beyond all possible bounds of decency, and was atrocious and utterly intolerable
in a civilized society. Mr. Patnode’s conduct was intentional, he knew it would cause
or inflict Ms. Spicer with emotional distress, and his conduct in fact caused Ms. Spicer
severe emotional distress. CP at 327-28 (emphasis added).

1 20 The trial court awarded Ms. Spicer $40,000 in damages.

1 21 Mr. Patnode timely appealed. A panel of this court granted oral argument, which occurred at
Whitman College, in Walla Walla, Washington.

*806 ANALYSIS
1 22 Mr. Patnode makes three arguments:

(1) conduct that Ms. Spicer or her immediate family members did not observe cannot form the basis
of Ms. Spicer’s outrage claim,(2) his conduct does not rise to the level of extreme and outrageous
conduct as a matter of law, and

(3) substantial evidence does not support the trial court’s finding that Ms. Spicer suffered severe
emotional distress.

We address the issues in the order argued by Mr. Patnode.
EVIDENCE NOT DIRECTLY WITNESSED BY MS. SPICER

1 23 Mr. Patnode argues the trial court erred by considering evidence not directly witnessed by Ms.
Spicer or her *291 immediate family members. His argument implies that his conduct was directed at
the young piano students.

1 24 When the outrageous conduct is directed at a third person, the plaintiff must be an immediate
family member of the person who is the object of the defendant’s action, and he must be present at the
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time of the conduct. Grimsby v. Samson, 85 Wash.2d 52, 60, 530 P.2d 291 (1975) (citing
RESTATEMENT (SECOND) OF TORTS § 46 cmt. | (AM. LAW INST. (1965))). This rule has no
application here, where the outrageous conduct was directed at Ms. Spicer rather than at a third person.

1 25 Here, the trial court found:>®

Ms. Spicer was the object of Mr. Patnode’s course of conduct. Mr. Patnode’s conduct
was directed at Ms. Spicer through her piano students and their parents. Mr. Patnode’s
object was to interfere with the teaching business and cause distress to Ms. Spicer.

1 26 The above finding is well supported by the evidence. For years, Mr. Patnode sought to
substantially prevent, Ms. Spicer from teaching piano lessons at her house. He began by acting within
the legal process. He first complained to Ms. Spicer, later he complained to Yakima County, and still
later he complained to the city of Selah. When these complaints failed, he brought a lawsuit to prevent
Ms. Spicer from teaching piano lessons out of her house. He alleged that Ms. Spicer’s piano lesson
business violated the neighborhood’s restrictive covenants. The Spicers had that lawsuit dismissed and
were awarded their reasonable attorney fees.

{1 27 Shortly after, Mr. Patnode began acting outside the legal process. Mr. Patnode began scaring Ms.
Spicer’s young *292 piano students by remote-starting his F-250, revving its engine, and activating its
alarm. The young students, walking by his truck, did nothing to warrant being scared. In fact, Mr.
Patnode testified he did not remote-start his truck for the purpose of scaring the piano students or their
parents. The trial court reasonably found that Mr. Patnode’s conduct was not directed at the young
piano students, but instead was directed through them to Ms. Spicer. Because Mr. Patnode’s conduct
was directed at Ms. Spicer, the trial court did not err by considering evidence not directly witnessed by
Ms. Spicer.

EXTREME AND OUTRAGEOUS CONDUCT

28 Mr. Patnode argues, as a matter of law, his conduct does not amount to extreme and outrageous
conduct.

1 29 To constitute outrage, the conduct at issue “must be ‘so outrageous in character, and so extreme
in degree, as to go beyond all possible bounds of decency, and to be regarded as atrocious, and utterly
intolerable in a civilized community.”” [cc] (“Consequently, the tort of outrage ‘does not extend to
mere insults, indignities, threats, annoyances, petty oppressions, or other trivialities.” In this area
plaintiffs must necessarily be hardened to a certain degree of rough language, unkindness and lack of
consideration.” [cc]

{130 In order to prevail on a claim of intentional infliction of emotional distress, the plaintiff must show
(1) extreme and outrageous conduct, (2) intentional or reckless infliction of emotional distress, and (3)
actual result to plaintiff of emotional distress. [c] The claim is also known as the tort of outrage.
“Although the three elements are fact questions for the jury, th[e] first element *293 of the test goes to
the jury only after the court ‘determine[s] if reasonable minds could differ on whether the conduct was
sufficiently extreme to result in liability.”” [cc]

% This finding comes from the trial court’s conclusion of law 6. To the extent a conclusion of law contains a finding
of fact, an appellate court will treat it as a finding of fact. Hegwine v. Longview Fibre Co., 162 Wash.2d 340, 353,
172 P.3d 688 (2007).
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1 31 We examine Washington decisions® to determine what type of conduct is sufficiently outrageous
and extreme to impose liability on an actor. Mr. Patnode cites Strong v. Terrell, 147 Wash. App. 376
(2008) and Snyder v. Medical Service Corporation of Eastern Washington, 98 Wash. App. 315
(1999), aff’d, 145 Wash.2d 233 (2001) for the proposition that inflicting emotional harm on another
over a period of months is insufficient to meet the high standard of outrageousness. In both cases, the
plaintiff employees were subject to demeaning and insulting verbal treatment by their supervisors over
a period of months. Strong, 147 Wash. App. at 381; Snyder, 98 Wash. App. at 319. Both courts noted
that liability for outrage does not extend to treatment akin to “‘mere insults, indignities, threats,
annoyances, petty oppressions, or other trivialities.””” Snyder, 98 Wash. App. at 321-22 (internal
quotation marks omitted) (quoting Grimsby, 85 Wash.2d at 59); accord Strong, 147 Wash. App. at
386. The courts reviewed the supervisors’ treatment of their respective employees, determined that the
treatment did not rise above insults, threats, and trivialities, and concluded that no liability
existed. Strong, 147 Wash. App. at 386-87; Snyder, 98 Wash. App. at 322.

1 32 Mr. Patnode next cites Saldivar v. Momah, 145 Wash. App. 365 (2008) to further support the
proposition that inflicting emotional harm on another over a period of months is insufficient to meet
the high standard *294 of outrage. In that case, a woman and her husband fabricated allegations of
sexual abuse against a physician and filed a lawsuit against him alleging that he sexually abused
her. Id. at 390. The trial court dismissed the plaintiffs’ claims after they rested, finding that the sexual
abuse claim was not credible and that the purported victim had lied on the stand. Id. at 383-84. The
trial court also found that the attorney for the plaintiffs filed “‘irrelevant and salacious declarations ...
for the improper purpose of eliciting media/public attention, to harass and damage the reputation of
Dr. Momah, and to ... gain advantage in other litigation.”” Id. at 386. Due to plaintiffs’ false claims
and their attorney’s actions, Dr. Momah lost his job, suffered a stroke, and was uninsurable and
unemployable. 1d. at 384. The trial court awarded Dr. Momah substantial damages on his outrage claim
against the plaintiffs and their attorney. Id. at 385. The appellate court reversed and concluded that the
conduct was insufficient to constitute outrage. Id. at 390.

1 33 We contrast Saldivar with Phillips v. Hardwick, 29 Wash. App. 382 (1981). There, the Phillips
agreed to purchase the Hardwicks’ house and entered into an earnest money agreement. Id. at 384. The
Hardwicks later learned that their new house would not be ready until shortly after the agreed closing
date of November 25. The Phillips agreed to rent the house to the Hardwicks until December 1. The
Hardwicks did not vacate as agreed. On December 2, the Hardwicks told the Phillips that because they
were tenants, the Phillips were powerless to remove them. The Phillips drove by the house on
December 3. They looked inside, noticed the furniture was gone, and arranged to move in the following
day. The next day, when they arrived with a carload of furniture, the Hardwicks initially prevented
them from moving in. When the Phillips returned with a second carload, they noticed two deputy
sheriffs. Id. at 384-85. The deputies determined that the *295 Phillips had the right of possession and
advised the Hardwicks of this, yet the Hardwicks refused to leave. Id. at 385. The next day, the Phillips
commenced two lawsuits. The first lawsuit was an unlawful detainer, and the second lawsuit sought
damages on various theories, including intentional infliction of emotional distress. The Hardwicks
moved out a few days later and gave the keys to the Phillips. In the second lawsuit, the trial court found

80 Each party cites several cases from other jurisdictions in support of their arguments. As shown below, even
Washington cases are inconsistent on what type of conduct is sufficiently egregious to constitute outrage. It is,
therefore, unsurprising that the out-of-state cases discussed by the parties and the dissent are inconsistent and

unhelpful.
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in favor of the Phillips and awarded them over $11,000. Id. at 383. On appeal, the trial court affirmed
the damages award on the basis that reasonable minds could differ as to whether the Hardwicks’
conduct was sufficiently outrageous. Id. at 388-89.

f 34 We cannot reconcile Saldivar with Phillips. Saldivar involved extreme conduct that caused
extensive emotional and financial damages. Yet, the appellate court reversed the trial court’s finding
of outrage. Phillips involved a few days’ delay in occupancy that caused a mere annoyance to a home
purchaser. Yet, the appellate court affirmed the trial court’s finding of outrage. We disagree with both
decisions.

{1 35 We find support for our disagreement in Wolf v. Scott Wetzel Servs., Inc., 113 Wash.2d 665 (1989),
which appears to take a middle approach. There, Mr. Wolf lifted a heavy timber at work and injured
his lower back. Id. at 667. He filed a workers’ compensation claim. His employer was self-insured,
and Mr. Wolf’s claim was administered by Scott Wetzel Services, Inc. (SWS). Mr. Wolf received time
loss and medical payments. About six months after the injury, SWS learned from Mr. Wolf’s attending
physician that Mr. Wolf could return to work. As a consequence, SWS closed Mr. Wolf’s claim. A few
months later, Mr. Wolf and his new physician requested the claim to be reopened on the basis that the
lower back injury ““may have contributed to psychological problems.”” SWS denied the request. Mr.
Wolf appealed the denial and the denial eventually was reversed. Mr. Wolf *296 brought suit against
SWS alleging bad faith denial of his claim and outrage.

9 36 In denying Mr. Wolf’s outrage claim, our high court explained:

As illustrative of what constitutes [outrage], ... [i]n [an appellate case from California],
it was alleged that an investigator hired by the insurance carrier befriended the
claimant, misrepresenting his true capacity and intentions. Then, during an excursion
to Disneyland, the investigator enticed the claimant into crossing a rope bridge and
engaging in other physically demanding activities. Unbeknownst to the claimant,
another investigator filmed her while she did so. Upon discovering at a subsequent
hearing how she had been deceived, the claimant suffered a physical and mental
breakdown requiring hospitalization. We agree that such conduct is indeed outrageous
under the standard adopted by this court.

The same cannot be said for the conduct involved in the present case. ... The facts ... in the present
case in no way suggest that the claims administrator for the self-insured employer engaged in conduct
that could constitute the tort of outrage. Furthermore, ... Mr. Wolf is alleging only “bad faith” in the
administration of his workers’ compensation claim. Id. at 678-79%* (footnote omitted).

{1 37 As the cases reflect, what constitutes outrage is nebulous and difficult to define. But three things
are clear. First, to impose liability, the law requires the conduct to be so outrageous in character, and
S0 extreme in degree, as to go beyond all possible bounds of decency as to be utterly intolerable in a
civilized community. [c] Second, liability may not be imposed for mere insults, indignities, threats,
annoyances, petty oppressions, or other trivialities. Strong, 147 Wash. App. at 386; Snyder, 98 Wash.

1 The Wolf court’s analysis comports with the various illustrations contained in the Restatement (Second) of Torts §
46. Whereas the conclusions reached in the intermediate appellate decisions in Strong and Snyder do not comport with
the illustrations.
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App. at 321-22. And third, somewhere between these standards, *297 the question of liability passes
from a court of law to the trier of fact. Robel, 148 Wash.2d at 51.

{1 38 Had Mr. Patnode remote-started his truck occasionally to scare passing piano students, this would
not be actionable. Rather, it would constitute a mere annoyance—a triviality. But this is not what Mr.
Patnode did. Instead, he engaged in a course of conduct over a period of four months intending to cause
Ms. Spicer sufficient emotional distress so she would stop teaching piano lessons at her house. He
intended to achieve through harassment what he had been unable to achieve through legal means. In
order to achieve his purpose, he knew he had to cause Ms. Spicer severe emotional distress. And he
did.

1 39 The dissent classifies this conduct as merely childish. We disagree. The conduct—because it
occurred frequently over a period of months—clearly exceeds insults, indignities, threats, annoyances,
petty oppressions, or other trivialities. We believe a trier of fact could consider the conduct to be so
outrageous in character, and so extreme in degree, as to be utterly intolerable in a civilized community.
For this reason, the question of liability passes from us to the trier of fact.

3. SEVERE EMOTIONAL DISTRESS

1 40 Mr. Patnode argues substantial evidence does not support the trial court’s finding that Ms. Spicer
suffered severe emotional distress. We disagree.

9 41 We will not overturn a trial court’s finding of fact if it is supported by substantial evidence. [c]
Substantial evidence is that amount of evidence sufficient to persuade a fair-minded person that a given
premise is the truth. [c]

1 42 To prevail on an outrage claim, a plaintiff must show that he or she actually suffered severe
emotional distress as a result of the defendant’s conduct. *298 [c] Mr. Patnode first argues that
regularly and repeatedly remote-starting his F-250 over the course of four months, revving its engine,
and activating its alarm could not have caused a reasonable person to suffer severe emotional distress.
We disagree. It was Mr. Patnode’s objective to cause Ms. Spicer to suffer sufficient emotional distress
so she would stop teaching piano lessons at her house. This objective could not be accomplished by
mere insults, indignities, threats, annoyances, petty oppressions, or other trivialities. Mr. Patnode’s
argument that Ms. Spicer could not have suffered severe emotional distress runs counter to his
objective. If he did not think his conduct would accomplish his objective, he would not have engaged
in it.

1 43 Mr. Patnode next argues no one could believe his conduct could reasonably cause Ms. Spicer to
fear for her safety. We disagree. One of the parents testified that Mr. Patnode’s conduct made her
scared and concerned for her children’s safety.

{1 44 Mr. Patnode, citing Sutton v. Tacoma School District No. 10, 180 Wash. App. 859 (2014), argues
that Ms. Spicer’s symptoms of stress and insomnia were insufficient to constitute extreme emotional
distress. There, a teacher pinned a first grade special education student against the wall and cornered
her by chest-bumping her while yelling insults at her. Id. at 863. The child’s grandmother witnessed
the incident. She testified that the child was scared, angry, sad, and mad, and did not want to return to
the teacher’s class. 1d. at 872. We held that this evidence was sufficient to constitute emotional distress.
However, there was no evidence of how long the emotional distress lasted. Because actionable outrage
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requires emotional distress that is more than transient, we affirmed the trial court’s summary
judgment. Id. at 874.

1 45 Sutton is distinguishable. Here, Ms. Spicer suffered emotional distress throughout Mr. Patnode’s
four-month course of conduct.

*299 1 46 Affirmed.
[Dissent] Korsmo, J.

Outrageous conduct is conduct “which the recitation of the facts to an average member of the
community would arouse his resentment against the actor and lead him to exclaim ‘Outrageous!”” Reid
v. Pierce County, 136 Wash.2d 195, 201-02 (1998) (quoting Browning v. Slenderella Sys., 54 Wash.2d
440, 448 (1959) (quoting RESTATEMENT (SECOND) OF TORTS 8§ 46(g) (AM LAW INST. 1965))).
As the court more recently stated:

113

The conduct must be “‘so outrageous in character, and so extreme in degree, as to go
beyond all possible bounds of decency, and to be regarded as atrocious, and utterly
intolerable in a civilized community.’” [cc]

1 47 The main element of an outrage claim is, of course, outrageous behavior. Remote starting a car or
setting off a car alarm when someone is walking past simply is not atrocious conduct, nor is it “utterly
intolerable in a civilized community.” Mr. Patnode’s behavior was juvenile, childish, oafish, puerile,
immature, infantile, and lame. It would not have even qualified as a bad junior high school prank in a
less sophisticated time. He was annoying, but he was not outrageous.

{l 48 Washington requires more than this simplistic behavior to satisfy the threshold requirements for
the tort of *300 intentional infliction of emotional distress. The definition of the tort is found in
RESTATEMENT § 46:%

(1) One who by extreme and outrageous conduct intentionally or recklessly causes
severe emotional distress to another is subject to liability for such emotional distress,
and if bodily harm to the other results from it, for such bodily harm.

(2) Where such conduct is directed at a third person, the person is subject to liability if
he intentionally or recklessly causes severe emotional distress

(a) to a member of such person’s immediate family who is present at the time, whether
or not such distress results in bodily harm, or

(b) to any other person who is present at the time, if such distress results in bodily harm.

Ms. Spicer’s action proceeded under § 46(2)(b), meaning that she had to show that outrageous conduct
directed at third persons in her presence resulted in bodily harm. While the remaining elements were
established, the outrageous conduct element was not. She failed to meet the required threshold
showing. Jackson v. Peoples Federal Credit Union, 25 Wash. App. 81, 84 (1979).

1 49 In Jackson, the plaintiff sued in outrage because the credit union had attempted to repossess his
car at his place of work after a dispute arose over loan repayment; the incident aggravated his diabetes,

2 No Washington court has applied the Restatement (Third) of Torts § 46, so, like the majority, | will confine my
remarks to the Restatement (Second). It should be noted that comment i in the Second Restatement is now found as
comment h in the Third Restatement.
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a condition known to the credit union. Id. at 83-84. Division Two of this court rejected the outrage
claim, determining that the behavior of the credit union failed to meet the “extreme and outrageous”
standard of the tort. Id. at 84 (quoting RESTATEMENT 8§ 46 cmt. h).

1 50 Proof of outrageous behavior is the sine qua non of this tort. There is no exception for the
intentional infliction *301 of distress by nonoutrageous behavior. While the steady dripping of small
amounts of water may erode a foundation just as effectively as a deluge, this tort is only concerned
with the latter possibility. Behavior must be beyond the pale to be actionable.

151 Our case law long has reached that same conclusion. Infliction of emotional distress by intentional
behavior is by itself inadequate to establish this tort. We have found far more offensive behavior than
noisy car alarms and remote vehicle starting insufficient to establish outrageous behavior. E.g., Repin
v. State, 198 Wash. App. 243 (2017) (holding that veterinarian’s unsuccessful attempt at euthanasia,
failure to warn of risks, and the dog’s immense suffering not sufficiently outrageous); Christian v.
Tohmeh, 191 Wash. App. 709, 737-38 (2015) (doctors; course of conduct—obfuscation of plaintiff’s
diagnosis, yelling and shouting at her and telling her problems were in her head; telling other doctors
that her emotional issues made her history less valid—insufficient to meet the “extremely high”
standard of outrage); Strong v. Terrell, 147 Wash. App. 376, 388-89 (2008) (finding conduct
insufficient where coworker told blonde jokes, ridiculed plaintiff’s personal life, called her a bum, and
made other disparaging remarks over the course of several years). Saldivar v. Momah, 145 Wash. App.
365 (2008) (holding that filing suit against physician with malicious intent is not “‘utterly intolerable
in a civilized community’”).

152 While no prior Washington case has been based on car noises, a couple of Ohio cases have rejected
the notion that such behavior is outrageous. Krlich v. Clemente, 2017-Ohio-7945, 98 N.E.3d 752, 757,
759 (Ct. App.) (finding car horn honking “at all hours of the day and night,” alleged lewd gestures, and
more (such as paintballing plaintiff’s home and driving on their lawn) not sufficiently extreme and
outrageous for intentional infliction of emotional distress); *302 Allen v. Pirozzoli, No. 103632, 2016-
Ohio-2645, 2016 WL 1600344 (Ct. App. Apr. 21, 2016) (unpublished) (conduct of setting off
fireworks, standing in his driveway when plaintiff would pull in the driveway, horn honking, banging
on fence and windows, revving motorcycle in front of plaintiff’s house insufficient to establish
outrageousness).®

1 53 Mr. Patnode is clearly a bad neighbor, but he also is bad at being an outrageous one. Although the
trial court’s desire to punish him for his conduct is understandable, and appreciated by this writer, that
conduct simply does not make the grade for the tort of outrage. He intentionally inflicted emotional
distress, but did so in a bland enough manner that this particular claim was not actionable. This was
harassment pure and simple. Since the majority rewrites the tort of intentional infliction of emotional
distress by treating the outrageous conduct element as a question of fact for the trier-of-fact, I
respectfully dissent.

83 Unpublished Ohio opinions may be cited as authority in that state. See OHIO SUP. CT. REP. OP. R. 3.4. Thus, they
may be relied on in this state. GR 14.1(b).
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Note 1. Are you more persuaded by the majority or dissenting opinion? What do you observe about
their uses of precedent?

Note 2. At least one scholar has called for a sex-based approach to understanding emotional harm in
the context of tort law. Betsy J. Grey, Sex-Based Brain Differences and Emotional Harm, 70 Duke L.J.
Online 29, 55-56 (2020) Grey cautions against biological determinism (which is a phrase conveying
the idea that people are the way they are based on their biological or genetic composition, which in the
context of gender would mean a narrow understanding of gender as defined by biological sex). Grey
surveys feminist approaches to tort law including the success of the “reasonable woman” standard
successfully introduced in hostile workplace litigation. In spite of her cautions, she concludes on a note
of optimism about the viability of future uses of scientific evidence to demonstrate biological
differences with respect to gender and emotional harm which, she argues, could potentially possess
legal relevance. Another scholar has advocated for uses of biological theories of behavior and trauma
to ground IIED in objectively verifiable experiences. Cristina Carmody Tilley, The Tort of Outrage
and Some Objectivity About Subjectivity, 12 J. Tort L. 283, 291 (2019).

Note 3. Does IIED need to be “reined in” in your view? Or is it serving its purpose as the last-added
intentional tort aiming to capture different kinds of harms? One scholar has described IIED as more
accurately understood as a “family of torts loosely captured through the notion of outrageous conduct”
than a single tort. Benjamin C. Zipursky, Snyder v. Phelps, Outrageousness, and the Open Texture of
Tort Law, 60 DePaul L. Rev. 473, 503 (2011) Do you agree?
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Expand On Your Understanding — Socratic Script: Spicer v. Patnode

Question 1. What was the legal issue in this case? How would you formulate the rule?

An interactive H5P element has been excluded from this version of the text. You can view it online
here: https://saidtorts2d.lawbooks.cali.org/?p=46#h5p-39

Question 2. What was the holding in this case?

An interactive H5P element has been excluded from this version of the text. You can view it online
here: https://saidtorts2d.lawbooks.cali.org/?p=46#h5p-40

Question 3. The majority writes that “what constitutes outrage is nebulous and difficult to define.
But three things are clear.” What are those three things, and how do they relate to the facts of this
case? How does that relate to the holding?

An interactive H5P element has been excluded from this version of the text. You can view it online
here: https://saidtorts2d.lawbooks.cali.org/?p=46#h5p-41

Question 4. The tort of outrage has 3 elements in Washington state:

(1) extreme and outrageous conduct,
(2) intentional or reckless infliction of emotional distress and
(3) “actual result to plaintiff of emotional distress.”

All three elements are questions of fact yet the court nonetheless reviews Mr. Patnode’s conduct
in light of the legal standard and surveys the cases in Washington state. It does so even though it
generally accepts the findings of fact of the lower court. Why?

An interactive H5P element has been excluded from this version of the text. You can view it online
here: https://saidtorts2d.lawbooks.cali.org/?p=46#h5p-42

Question 5. Please briefly summarize the dissent’s argument from Spicer. Where the dissent
relies on Jackson v. Peoples Federal Credit Union, what is the analogy that it attempts to draw?
Is that analogy persuasive? Why or why not?

An interactive H5P element has been excluded from this version of the text. You can view it online
here: https://saidtorts2d.lawbooks.cali.org/?p=46#h5p-43



https://saidtorts2d.lawbooks.cali.org/?p=46#h5p-39
https://saidtorts2d.lawbooks.cali.org/?p=46#h5p-40
https://saidtorts2d.lawbooks.cali.org/?p=46#h5p-41
https://saidtorts2d.lawbooks.cali.org/?p=46#h5p-42
https://saidtorts2d.lawbooks.cali.org/?p=46#h5p-43

Reflect On Your Understanding — Spicer v. Patnode

The town of Selah, Washington, where parts of the dispute took place, recently came under
fire for allegedly not being welcoming to people of color. In the wake of Black Lives Matter
protests in the summer of 2020, town residents clashed over the ability to express messages

of solidarity in sidewalk chalk: https://www.nytimes.com/2020/07/16/us/sidewalk-chalk-
police-selah-washington.html

If it turned out to be true that the region was historically inhospitable to people of color,

would that be relevant to your analysis of the facts in Spicer v. Patnode? How and why if
s0?
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Chapter 12. Trespass to Chattels and Conversion

Elements of Trespass to Chattels

e Intent

e To use or intermeddle with the chattel of another or to dispossess the other of their chattel

e Without permission or justification, and which

e Causes harm to or destruction of the chattel or causes a substantial interference with the
possessor’s use of the chattel

Elements of Conversion

e |Intent
e To exercise dominion or control over a chattel
e Which dispossesses or deprives its owner permanently or indefinitely

“Chattels” means “personal property” (as opposed to “real property” like land or intellectual
property like patents, copyright or trademarks). Chattels include animals: the law treats pets as well as
livestock as chattels. Chattels do not include cash; generally, chattels are “things.”

The trespass in the tort’s name refers to the intentional use of another’s chattel or interference without
permission or justification for the use or interference, resulting in destruction or demonstrable harm.
The tort of conversion conceptualizes the harm more broadly: it is the ownership interest that has been
violated because the defendant has “exercised control” over the plaintiff’s property.

The tort of trespass to chattels is somewhat similar to the interest we protect through battery: a right
to be free from physical invasions, except the interest here is narrower. Recall that battery did not
require proof of harm and even a “beneficial” invasion could be a battery if unconsented. The interest
protected through battery was the inviolability of the body. Similarly, the interest protected through
the tort of trespass to land is the inviolability of the ownership of land. Conversion is more similar to
battery and trespass to land in that protects a broader interest than mere harm to stuff: it protects the
inviolability of one’s ownership right. Consequently, a plaintiff who can show that their ownership
right has been interfered with in the defendant’s exercising control over the plaintiff’s chattel will not
have to prove harm. Just as was the case with battery, making out the elements proves the invasion of
the interest and it is the invasion of the interest that constitutes the harm.

The intent required for both of these personal property torts is similar to the intent for battery:
simply using or “interfering” with the chattel, even without any knowledge that one is interfering with
another’s possessory interest, is enough; specific intent to invade another’s interest is not necessary.
(Distinguish this from false imprisonment, which requires the specific intent to confine.) The
trespassory use must be substantial; it would trivialize the judicial system if mere annoyances over
objects of common use were litigable.
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Trespass to chattels is sometimes helpful in pursuing a claim for another’s intentionally harming one’s
animals. However, when serious damage to personal property, including animals, occurs, the tort of
conversion is the usually the more appropriate action to bring and as a matter of practice, the two torts
are often brought together as alternative theories of liability. While conversion requires a higher
showing with regard to the defendant’s conduct, if the plaintiff can successfully plead it, the plaintiff
need not prove harm. By contrast, to succeed in an action for trespass to chattels, the plaintiff must
prove the alleged harm or destruction to the chattels. Note that causing the value of the chattel to drop
counts as “harm” to the chattel. The plaintiff can recover for all the harm to the chattel and incidental
damages the unauthorized use causes. The measure of damages is the market value at the time of the
dispossession or intermeddling.

For example, if a person borrows their roommate’s car without permission and returns it safely without
damage, there has been no trespass to chattels so long as the owner did not suffer as a result of not
having it available during the time of the roommate’s use. Trespass to chattels would require that the
driver harm the car or that the owner need the car and be unable to use it during the specified time of
the unauthorized use. If the owner needed it for some purpose and had to take a cab instead of driving,
for instance, or missed an opportunity for a job interview, the damages from the tort could compensate
for those harms even if the car was not damaged.

Grosch v. Tunica County, Mississippi et al, U.S. District Court, N.D. Miss.,
Delta Div. (2008)
(569 F. Supp.2d 676)

[Adam Grosch, a gambler, brought claims of trespass to chattels and conversion against the Hollywood
Casino Corporation, where he had been a patron, and the Mississippi Gaming Commission; the
Commission moved to dismiss the plaintiff’s claims for lack of subject matter jurisdiction pursuant to
Fed. R. Civ. P. 12(b)(1) arguing that such claims are within the exclusive jurisdiction of the Mississippi
Gaming Commission pursuant to Mississippi statutes.]

“The difference between trespass to chattels and conversion is primarily one of degree. Trespass to
chattels in modern tort law involves interference or damage that is of a less serious or substantial nature.
Conversion claims involve substantial interference or damage. Otherwise the elements are the same.
Conversion is by far the more important of the two torts.” [c] To prevail on a claim of trespass to
chattels, a plaintiff “must establish *678 that there has been an unauthorized interference with his
possession of personal property, or an unauthorized use of his personal property.” [c] “If the
interference is of such a substantial nature that the defendant can justly be compelled to pay the entire
value of the chattel, the plaintiff’s remedy is an action for conversion.” [c] “[T]here is a conversion
only when there is an ‘intent to exercise dominion or control over goods which is inconsistent with the
true owner’s right.” While intent is necessary, it need not be the intent of a wrongdoer.” [c]

The Second Amended Complaint does not specifically delineate the plaintiff’s case theory regarding
his claims for trespass to chattels and conversion. The court surmises from the factual background and
the briefs that the plaintiff alleges that the defendants exercised dominion and control over his
property—i.e., the money that is represented by the casino chips he undisputedly won—which were
inconsistent with his ownership rights because the defendants would not cash in his chips unless and
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until the plaintiff handed over his driver’s license to the casino. The plaintiff argues that the defendants
had no right to require that he relinquish dominion and control of his ID to the casino for any purpose
other than simply verifying his identity.

In the instant motion, the Hollywood Casino characterizes the dispute as one wherein the plaintiff
looked to be under twenty-one years of age and that they simply wanted his ID to verify his age. The
plaintiff argues that they already knew he was over twenty-one, since he had a player’s card and would
not have been allowed in the area where he gambled. Furthermore, the plaintiff alleges that he did not
refuse to prove his age by showing his ID but rather refused to physically give it to the casino because
he feared they would copy his ID and send it to other casinos as a warning that the plaintiff was a card
counter.

Hollywood’s primary argument is that the claims of trespass to chattels and conversion should be
dismissed because they are within the exclusive jurisdiction of the Mississippi Gaming Commission
since they involve a “claim by a patron ... for payment of a gaming debt” pursuant to § 75-76-157(2)
of the Mississippi Gaming Control Act. Hollywood cites Grand Casino Tunica v. Shindler, 772 So.2d
1036, 1038 (Miss. 2000) for the proposition that the Mississippi Gaming Commission has exclusive
jurisdiction over “all gaming matters” and that the trespass to chattels and conversion claims are
“gaming matters.”

The court disagrees. [***] The Mississippi Supreme Court has recently indicated that “all gaming
matters” means “gaming debts” in relation to § 75-76-157. In Ameristar Casino Vicksburg, Inc. v.
Duckworth, 990 So.2d 758, 2008 WL 2447274 (Miss. June 19, 2008), the Court concluded that a
dispute involving a raffle at a casino was not within the jurisdiction of the Mississippi Gaming
Commission because the dispute did not involve a game of gambling or a “gaming debt” pursuant to
8 75-76-157. [***] If Hollywood were correct that the gaming commission enjoys exclusive
jurisdiction over “all gaming matters” when defined expansively as “any dispute that would not exist
but for participation in gambling,” then, in theory, all of the plaintiff’s remaining Mississippi-law
causes of actions—i.e., false arrest, false imprisonment, abuse of process, and malicious prosecution—
would also be within the exclusive jurisdiction of the gaming commission. Section 75-76-157(2) by
its plain language clearly does not indicate this. Rather, it confines its reach to claims involving
payment of gaming debts.

The plaintiff in the instant case argues that his trespass to chattels and conversion claims are not claims
for gaming debts since he is not asserting “[a] claim ... for payment of a gaming debt” per § 75-76—
157(2) because he in fact received his money. Rather, the focus of his claims, he argues, is on the
unlawful withholding of his undisputed winnings unless and until he turned over his other personal
property—i.e., his identification—to the control and dominion of the defendants. The plaintiff alleges
that he never agreed to hand over his ID to the casino and they would not have received and copied it
but for the actions of the Tunica County Sheriff’s Department in taking his ID from him.

The court is persuaded that this understanding of the plaintiff’s trespass to chattels and conversion
claims takes them out of the realm of seeking payment for a gaming debt. Therefore, the gaming
commission does not have exclusive jurisdiction over these claims pursuant to § 75-76-157(2).

[***] Motion to dismiss the plaintiff’s claims for trespass to chattels and conversion for lack of subject
matter jurisdiction pursuant to Fed.R.Civ.P. 12(b)(1) is DENIED.
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Note 1. What is the chattel with respect to which the plaintiff alleges he has been dispossessed?

Note 2. At trial, Grosch did indeed prevail on his personal property claims. However, he also brought
numerous claims against the casino as well as the County, including violation of his Fourth and
Fourteenth Amendment rights pursuant to 42 U.S.C. § 1983 as well as claims of false arrest, false
imprisonment, abuse of process, malicious prosecution and violation of state constitutional rights.
Grosch was able to provide evidence that the casino and the Sheriff routinely engaged in some form of
collusion involving the stratagem of the casino’s refusing to hand over winnings unless players yielded
their ID cards and the casino and Sheriff unlawfully detaining players.

The jury found the Hollywood Casino was liable for conversion and trespass to chattels and awarded
$925.00, the cash value of the chips Grosch had won and that the casino had refused to cash for him
unless he handed over his license. The award was upheld on appeal even though by that point Grosch
had recovered his ID and had received the value of his chips. The award was given to reflect the
interference with his possessory interest, not to compensate him for the exact value of the chips. He
also sought punitive damages and the jury found, by clear and convincing evidence, that “Hollywood
casino should pay punitive damages for the plaintiff’s 8 1983 claim and his state-law claims for false
imprisonment, malicious prosecution, abuse of process, conversion, and trespass to chattels in a total
amount of $600,500.00.” This amount was also upheld on appeal. Grosch v. Tunica Cty., Miss., 2009
WL 161856, at *1 (N.D. Miss. Jan. 22, 2009).

Note 3. Effect of Mistake. Note that mistaken beliefs regarding the chattel are not usually a defense.
If in Grosch the casino had reasonably confused his chips with another player’s, it would not alter the
liability analysis unless the casino rectified its error immediately. Even a good-faith use of a chattel
can satisfy the elements of both of the personal property torts if the belief is unreasonable in its mistake.
When the mistake is reasonable—such as when a patron accidentally claims the wrong black suitcase
at the airport baggage claim or the wrong generic-looking umbrella from a restaurant—whether
liability attaches will depend on how quickly they discover and rectify the error.

Note 4. Trespass to chattels is a somewhat old-fashioned tort in that it is typically an action for damage
to compensate for the costs of repairing or replacing property, which is often not worth bringing a
lawsuit to redress. For some time, the use of trespass to chattels had fallen out of favor. However, in
the internet era, trespass to chattels experienced a revival when the tort was mobilized to address
unwanted commercial email such as spam, unwanted faxes, and “spiders” or automatic programs that
search the internet and were held to be trespassing various database servers. Laura
Quilter, The Continuing Expansion of Cyberspace Trespass to Chattels, 17 Berkeley Tech. L.J. 421
(2002). For example, in eBay, Inc. v. Bidder’s Edge, Inc., 100 F. Supp. 2d 1058 (N.D. Cal. 2000), the
online auction site was held to be likely to prevail, for purposes of obtaining a preliminary injunction,
against an online auction aggregating site which was conducting automated searches of the plaintiff’s
site without permission given evidence that the defendant’s searches diminished the value of the
plaintiff’s site. The court explained its reasoning thus:

[T]he electronic signals generated by the [defendants’] activities were sufficiently
tangible to support a trespass cause of action.” [***] In order to prevail on a claim
for trespass based on accessing a computer system, the plaintiff must establish: (1)
defendant intentionally and without authorization *1070 interfered with plaintiff’s

160



possessory interest in the computer system; and (2) defendant’s unauthorized use
proximately resulted in damage to plaintiff. Id. at 1069-70.

The use of trespass to chattels to address this new source of harm (and annoyance) reflects one of the
ways in which tort law adapts to changing social, technological and economic circumstances.

Luis v. Smith Partners & Associates Ltd., U.S. Dist Ct., N.D. Illinois, Eastern
Division (2012)
(2012 WL 5077726)

*1 Plaintiffs Maria Luis and Lucy Gomez brought this lawsuit against Defendants Smith Partners &
Associates, Ltd., Smith REO Properties, Coya Smith, and Andy Horn, alleging violations of Title VIl
of the Civil Rights Act of 1968, as amended by the Fair Housing Amendments Act of 1988 (“Fair
Housing Act”), 42 U.S.C. § 3601 et seq., [***] and lIllinois law. Doc. 1. Defendants have moved to
dismiss all claims under Federal Rule of Civil Procedure 12(b)(6). The motion is granted in part and
denied in part. [***]

Plaintiffs reside at 5818 North Spaulding in Chicago, Illinois (‘“Property”). Doc. 1 at q 5. [Editor’s
note: All remaining references to the record omitted] Smith Partners and Associates, Ltd ., which
operates under the assumed name Smith REO Properties, is a corporation that owns and manages
residential properties. Smith Partners managed the Property throughout the relevant time period. Smith
owns and operates Smith Partners. Horn is an agent of Smith Partners.

Beginning in Winter 2010, Defendants undertook a campaign of threats and harassment intended to
force Plaintiffs to leave the Property. Defendants targeted Plaintiffs because they are Hispanic and in
the belief that Hispanics are unwilling to defend themselves through the legal system. Horn entered
the Property’s basement at some point in Winter 2010 and removed the furnace, causing the pipes to
freeze. In November 2010, Horn padlocked the front door, which prevented Plaintiffs from entering
the residence. In Spring 2011, Horn banged on the windows and doors and removed letters from the
mailbox that were addressed to Plaintiffs. In May 2011, Horn entered the basement and removed most
of its contents, including the furnace that Plaintiffs bought to replace the one that Horn had removed.
In August 2011, Horn had the electricity and water disconnected; while doing so, Horn entered the
Property and struck Gomez with the intent of intimidating Plaintiffs into vacating the property. In
March 2012, Horn broke the locks to the front doors of each apartment at the Property. Horn did all of
this at the request of Smith, his boss. On April 17, 2012, the City of Chicago turned off the water due
to non-payment by Defendants.

I. Fair Housing Act (Count 1)

*2 The Fair Housing Act prohibits discrimination against “any person in the terms, conditions, or
privileges of sale or rental of a dwelling, or in the provision of services or facilities in connection
therewith, because of race, color, religion, sex, familial status, or national origin.” 42 U.S.C. § 3604(b).
The Act also makes it unlawful to “coerce, intimidate, threaten, or interfere with any person in the
exercise or enjoyment of, or on account of his having exercised or enjoyed, or on account of his having
aided or encouraged any other person in the exercise or enjoyment of, any right granted or protected
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by section 3603, 3604, 3605, or 3606 of this title.” 42 U.S.C. § 3617. The Act governs conduct
regardless of whether it occurs before or after a tenant or owner has acquired a property interest in a
dwelling. [c]

To survive a motion to dismiss, a Fair Housing Act claim must allege discrimination related to the
terms, conditions, privileges, or provisions of services of a dwelling. [cc] A claim also must plead the
type of discrimination that occurred, by whom, and when. [cc] Here, Plaintiffs allege the type of
discrimination that occurred (race or national origin), by whom (Smith, Horn, and Smith Partners), and
when (from Winter 2010 through April 2012). These allegations are sufficient to survive a Rule
12(b)(6) motion. [cc] [***] [Editor’s note: Count II, a RICO claim, is omitted]

I11. State Law Claims
A. Trespass to Chattel/Conversion (Count 111)

Although the complaint labels Count III “Trespass to Chattel,” Plaintiffs’ brief recharacterizes the
claim as one for conversion. Count I11 survives regardless of whether it is viewed as a trespass to chattel
claim or a conversion claim. Under Illinois law, trespass to chattel is “injury to or interference with
possession, with or without physical force ... to personal property.” [c] “A trespass to a chattel may be
committed by intentionally (a) dispossessing another of the chattel, or (b) using or intermeddling with
a chattel in the possession of another.” Ibid. (quoting Restatement (Second) of Torts § 217 (1965)).
The complaint alleges that Defendants stole Plaintiffs’ furnace, depriving them of its use. The
complaint also alleges that Defendants locked the basement so that Plaintiffs could not access it or its
contents. This is sufficient to state a trespass to chattel claim. See Matthews v. Homecoming Fin.
Network, 2005 WL 2387688, at *8 (N.D.II1. Sept.26, 2005) (allegation that the “defendants forcibly
entered [plaintiff’s] home without his consent and changed the locks™ are sufficient to state a trespass
to chattel claim).

“Any unauthorized act by which an owner is deprived of his property permanently or indefinitely, or
the exercise of dominion over property inconsistent with the rights of the owner, [is] a conversion.”
[***] Because Plaintiffs allege a permanent deprivation of property in their possession caused by
Defendants’ unauthorized acts, they have pleaded a plausible conversion claim.

B. Battery (Count 1V)

To state a battery claim under Illinois law, a plaintiff must allege that the defendant engaged in “the
wilful touching of the person of another” and “intend [ed] to cause a harmful or offensive contact.”
[cc] The complaint alleges that “Horn entered the property illegally, threatened Plaintiffs, and struck
Plaintiff Lucy Gomez,” and that “[t]he battery against Lucy Gomez was intended, through actual
physical force, to intimidate Plaintiffs into vacating the property.” These allegations are sufficient to
state a battery claim. [***]

*7 Defendants submit that the battery claim cannot proceed against Smith Partners and Smith because
the complaint does not allege that they intended for Horn to commit a battery and because respondeat
superior liability does not attach in these circumstances. The complaint, however, alleges that Horn
was acting within the scope of his agency at all relevant times and that he acted at Smith’s request.
Under settled tort principles, “the employer’s vicarious liability extends to the negligent, willful,
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malicious, or even criminal acts of its employees when such acts are committed within the scope of
the employment.” [cc] It follows that the battery claim stands as to Smith Partners and Smith.

C. Intentional Infliction of Emotional Distress (Count V)

To state an intentional infliction of emotional distress claim under Illinois law, a plaintiff must allege
that: (1) the defendant’s conduct was extreme and outrageous; (2) the defendant either intended to
inflict severe emotional distress or knew that there was a high probability that his conduct would do
so0; and (3) the defendant’s conduct actually caused severe emotional distress. [cC] [***]

Here, Plaintiffs allege that Defendants took advantage of their role as property managers to perpetrate
a pattern of harassing and intimidating conduct, including conduct as extreme as removing Plaintiffs’
furnace during a Chicago winter. The sole alleged purpose of these alleged actions was to drive
Plaintiffs from the Property, and Plaintiffs suffered emotional distress as a result. “An important factor”
in intentional infliction of emotional distress claims “is whether a defendant abused a position of
authority.” [c] Plaintiffs have alleged sufficient facts to state a plausible emotional distress claim.

D. Chicago Residential Landlord and Tenant Ordinance (Count VI)

*8 The Chicago Residential Landlord and Tenant Ordinance (“RLTO”) provides in relevant part as
follows:

It is unlawful for any landlord or any person acting at his direction knowingly to oust
or dispossess or threaten or attempt to oust or dispossess any tenant from a dwelling
unit without authority of law, by plugging, changing, adding or removing any lock or
latching device; or by blocking any entrance into said unit; or by removing any door or
window from said unit; or by interfering with the services to said unit; including but
not limited to electricity, gas, hot or cold water, plumbing, heat or telephone service;
or by removing a tenant’s personal property from said unit; or by the removal or
incapacitating of appliances or fixtures, except for the purpose of making necessary
repairs; or by the use or threat of force, violence or injury to a tenant’s person or
property; or by any act rendering a dwelling unit or any part thereof or any personal
property located therein inaccessible or uninhabitable.

Chicago, Ill., Municipal Code § 5-12-160. The complaint alleges that Defendants sought to oust
Plaintiffs by removing their furnace, padlocking the Property’s front door, turning off their hot water
heater, and breaking their locks. Such acts violate 8 5-12—-160 of the RLTO, so the viability of Count
VI turns on whether the relationship between Plaintiffs and Defendants is governed by the ordinance.

Defendants argue that by not alleging the existence of a valid lease agreement, the complaint fails to
adequately plead that Plaintiffs are “tenants.” The argument does not carry the day. Although the
complaint does not expressly allege that Plaintiffs are “tenants,” it alleges that they are “residents” and
refers to the existence of a “tenancy” during the relevant period. This is sufficient at this point to plead
that Plaintiffs are tenants. [***]

E. Statute of Limitations

The battery and intentional infliction of emotional distress claims are governed by a two-year statute
of limitations. See 735 ILCS 5/13-202 (2008); [cc] So, too, is the RLTO claim. See Landis v. Marc
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Realty, LLC, 235 Ill.2d 1, 335 Ill.Dec. 581, 919 N.E.2d 300 (I11.2009). Defendants contend that
portions of these claims are barred on limitations grounds. As noted above, however, the instances of
alleged misconduct all occurred within two years of the complaint’s filing. Defendants’ contention
accordingly has no merit. [***]

Defendants also contend that Smith is not liable for any torts committed by Smith Partners or Horn.
As noted above, the complaint alleges that Horn undertook his tortious actions at Smith’s request and
as an agent of Smith Partners. “It is well established that traditional vicarious liability rules ordinarily
make principals or employers vicariously liable for acts of their agents or employees in the scope of
their authority or employment.” [cc] This is true “even if the principal neither authorized nor ratified
the acts.” [c] It follows, at least at the pleading stage, that Smith is a proper defendant.

*10 [The court denied the motion to dismiss as to Counts I, 111, 1V, V and VI].

Note 1. Given the ample evidence of multiple kinds of tortious conduct in this case, does it surprise
you that the defendants fought it rather than settling? What was behind their litigation strategy, do you
think?

Note 2. Tort law is available to remedy numerous harms the plaintiffs suffered on these facts. But
should tort law be the appropriate remedy in a case like this one? Why or why not? Should tort law be
necessary if the Fair Housing Act and municipal laws already proscribe the kinds of acts in which the
defendant engaged? What does tort law add? What are the costs of using tort law to remedy these
wrongs?

U.S. v. Hatahley, U.S. Court of Appeals Tenth Circuit (1958)
(257 F.2d 920)

This case is before us for the second time. It was brought by the plaintiffs, who are Indians of the
Navajo tribe, under the provisions of the Federal Tort Claims Act (28 U.S.C.A. 88 1346(b) and 2671
et seq.), to recover $100,000 as damages for the loss of horses and burros which they allege were
wrongfully and unlawfully seized and destroyed in the State of Utah by agents of the United States
Bureau of Land Management. The trial court found for the plaintiffs and entered a lump sum judgment
of $100,000. We reversed on the grounds that the horses and burros in question had been lawfully
seized and disposed of under the Utah ‘abandoned horse’ statute. *922 Utah Code Ann.1953, Title 47,
Chapter 2. We did not consider the question of liability under the Federal Tort Claims Act, or the
sufficiency of the findings as to damages. United States v. Hatahley, 10 Cir., 220 F.2d 666. The United
States Supreme Court reversed, and held that the provisions of the Federal Range Code must be
complied with before local procedures may be resorted to for the removal of trespassing livestock from
the public range. It was also held that the acts of the government agents ‘were wrongful trespasses not
involving discretion’, which gave rise to a claim compensable under the Federal Tort Claims Act. The
case was remanded for specific findings as to damages. Hatahley v. United States, 351 U.S. 173, 76
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S.Ct. 745, 752, 100 L.Ed. 1065.%* The factual background is set forth in our former opinion and that of
the Supreme Court, and need not be repeated here.

Upon remand, the District Court took additional evidence on the issue of consequential damages, and
without an amendment of the complaint, entered a judgment against the United States for the total sum
of $186,017.50. The value of each horse or burro taken was fixed at $395; each plaintiff was awarded
$3,500 for mental pain and suffering; and damages were given for one-half of the value of the
diminution of the individual herds of sheep, goats and cattle between the date the horses and burros
were taken in 1952, and the date of the last hearing in 1957. Except as to those relating to specific
damages for each plaintiff, the findings of fact are generally a resume of the evidence favorable to the
plaintiffs, and inferences which the court thought could be reasonably drawn therefrom. The United
States contends that there were numerous errors in rejecting evidence, limiting cross-examination, and
in disregarding fundamental principles of law. It vigorously insists that there has not been a fair and
impartial trial as to damages, and that one cannot be obtained except before another Judge.

The parties stipulated as to the number of horses and burros which were taken from each plaintiff in
the range clearance program. The damage for this wrongful taking is to be determined by the law of
Utah. In Egelhoff v. Ogden City, 71 Utah 511, the Supreme Court of Utah, in discussing the rule as to
damages in a case of this kind, said:

<k ** Appellant contends that the measure of damages in this case is the difference
between the market value of the property immediately before and immediately after
the injury. It may be conceded that such is the proper measure of damages. It has been
held by this court that the measure of damages for the destruction of a house is the ‘cost
to reproduce it, and the value of its *923 use while that was being done.’ [c].%°

Cf. Angerman Co., Inc., v. Edgermon, 76 Utah 394. (Personal property not entirely destroyed).
In a recent case the Utah court applied the replacement rule where personal property (poultry) was
destroyed. [cc]

The fundamental principle of damages is to restore the injured party, as nearly as possible, to the
position he would have been in had it not been for the wrong of the other party. [cc]®® Applying this

5 In referring to damages, the Supreme Court said: ‘The District Court awarded damages in the lump sum of $100,000,
the amount sought by petitioners jointly. Apparently this award was based on the value of the horses, consequential
damages for deprivation for use and for ‘mental pain and suffering.” Under the Federal Tort Claims Act, damages are
determined by the law of the State where the tortious act was committed, 28 U.S.C. § 1346(b), 28 U.S.C.A. § 1346(b),
subject to the limitations that the United States shall not be liable for ‘interest prior to judgment or for punitive
damages.” 28 U.S.C. § 2674, 28 U.S.C.A. § 2674. But it is necessary in any case that the findings of damages be made
with sufficient particularity so that they may be reviewed. Here the District Court merely awarded the amount prayed
for in the complaint. There was no attempt to allot any particular sum to any of the 30 plaintiffs, who owned varying
numbers of horses and burros. There can be no apportionment of the award among the petitioners unless it be assumed
that the horses were valued equally, the burros equally, and some assumption is made as to the consequential damages
and pain and suffering of each petitioner. These assumptions cannot be made in the absence of pertinent findings, and
the findings here are totally inadequate for review. The case must be remanded to the District Court for the appropriate
findings in this regard.” 351 U.S. 182.

% As a general rule, market value is the highest price a purchaser is willing to pay for property, not being under
compulsion to buy, and the lowest price a seller is willing to accept, not being under compulsion to sell. [cc]

86 Restatement of the Law of Torts, Section 912, states the rule as follows: ‘A person to whom another has tortiously
caused harm is entitled to compensatory damages therefor if, but only if, he established by proof the extent of such
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rule, the plaintiffs were entitled to the market value, or replacement cost, of their horses and burros as
of the time of taking, plus the use value of the animals during the interim between the taking and the
time they, acting prudently, could have replaced the animals.

The plaintiffs did not prove the replacement cost of the animals, but relied upon a theory that the
animals taken were unique because of their peculiar nature and training, and could not be replaced.
The trial court accepted this theory, and relying upon some testimony that a horse or a burro could be
traded among Indians for sheep, goats or cattle worth a stated price, together with the owner’s
testimony of the value, arrived at a market value of $395 per head. No consideration was given to
replacement cost. The court rejected evidence of the availability of like animals in the immediate
vicinity, and their value. This, we think, was error.

It is true that animals of a particular strain and trained for a special purpose are different from animals
of another strain and not so trained, but that does not mean that they cannot be replaced by animals
similarly developed and trained, or which may be trained after acquisition. Ordinarily every domestic
animal is developed and trained for the purpose to which the owner intends to use it. This development
and training adds to its usefulness and generally increases the market value of the animal. In arriving
at a fair market value of destroyed animals, the court should considered evidence of the availability of
like animals, together with all other elements which go to make up market value. In proper instances,
parties and witnesses may be cross-examined on the subject.

Likewise, we think the court applied an erroneous rule, wholly unsupported by the evidence, in arriving
at the amount of loss of use damage. There was testimony by the plaintiffs that because of the loss of
their horses and burros they were not able to maintain and look after as much livestock as they had
been able to before the unlawful taking, consequently the size of their herds was reduced. If the
unlawful taking of the animals was the proximate cause of the herd reductions, the measure of damages
would be the loss of profits occasioned thereby. [c]

*924 Applying the same formula to all plaintiffs, the court, without giving consideration to the
condition, age or sex of the animals, found the value of the sheep and goats in 1952 to be $15 per head,
the cattle to be $150 per head. The number of sheep, goats and cattle which each plaintiff had in 1952,
as well as the number which each had at the date of the last hearing was established. This difference
was multiplied by $15, in the case of sheep and goats, and by $150, in the case of cattle, and judgment
was entered for one-half of the amount of the result. No consideration was given to the disposition of
the livestock by the plaintiffs in reducing the herds. For example, the plaintiff Sakezzie had 600 sheep
and goats and 101 head of cattle when his horses and burros were taken in 1952. At the date of the last
hearing in 1957, he had 160 head of sheep and goats and 39 head of cattle. The dollar value of the
difference at $15 per head for the sheep and goats, and $150 per head for the cattle, amounted to
$15,900. The court found ‘that approximately fifty percent of this amount represents damages to the
plaintiff proximately caused by deprivation of the use of plaintiff’s horses, and on this basis plaintiff
is entitled to recover $7,950.00 as consequential damages resulting from such deprivation’. The result,
insofar as it related to use damage, was arbitrary, pure speculation, and clearly erroneous. In United
States v. Huff, 5 Cir., 175 F.2d 678, a case where the method of computing damages for loss of sheep
and goats was strikingly similar to that used here, the court said:

harm and the amount of money representing adequate compensation with such certainty as the nature of the tort and
the circumstances permit.’
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‘Moreover, there has been no sufficient showing of how much of the damage from the
loss of the sheep and goats was proximately caused by the Government’s failure to
maintain and repair the fences under the lease, and how much of the damage resulted
from the various other causes. There is no testimony whatever as to the specific dates
of loss of any of the sheep and goats, or as to their age, weight, condition and fair
market value at the time of the alleged losses. It therefore becomes patent that the
evidence as to the loss of these animals in each case fails to rise above mere speculation
and guess.” 175 F.2d 680.5

Plaintiffs’ evidence indicated that the loss of their animals made it difficult and burdensome for them
to obtain and transport needed water, wood, food, and game, and curtailed their travel for medical care
and to tribal council meetings and ceremonies. Plaintiffs also testified that because of the loss of their
animals they were not able to grow crops and gardens as extensively as before. These were factors
upon which damages for loss of use could have been based. This does not exclude the right to damages
for loss of profits which may have resulted from reduction of the number of livestock, or actual loss of
the animals, if the unlawful acts of the defendant agents were the proximate cause of the loss and were
proved to a reasonable degree of certainty. [cc] But the right to such damages does not extend forever,
and it is limited to the time in which a prudent person would replace the destroyed horses and burros.
The law requires only that the United States make full reparation for the pecuniary loss which their
agents inflicted.

The District Court awarded each plaintiff the sum of $3,500 for mental pain and suffering. There is no
evidence that any plaintiff was physically injured *925 when his horses and burros were taken. There
was evidence that because of the seizure of their animals and the continued activity of government
agents and white ranchers to rid the public range of trespassers, the plaintiffs and their families were
frightened, and after the animals were taken, they were ‘sick at heart, their dignity suffered, and some
of them cried’. There was considerable evidence that some of the plaintiffs mourned the loss of their
animals for a long period of time. We think it quite clear that the sum given each plaintiff was wholly
conjectural and picked out of thin air. The District Court seemed to think that because the horses and
burros played such an important part in the Indians’ lives, the grief and hardships were the same as to
each. The equal award to each plaintiff was based upon the grounds that it was not possible to
separately evaluate the mental pain and suffering as to each individual, and that it was a community
loss and a community sorrow.®

Apparently the court found a total amount which should be awarded to all plaintiffs for pain and
suffering, and divided it equally among them. There was no more justification for such division than
there would have been in using the total value of the seized animals and dividing it equally among the

7 In Graham v. Street, 2 Utah 2d 144, 270 P.2d 456, the Supreme Court of Utah said: ‘The rule is stated in 4
Sutherland, Damages, 4th Ed., Sec. 1175, as follows: ‘Only such damages are recoverable as are shown with
reasonable certainty to have been sustained. Remote, contingent and conjectural losses will not be considered.’ [c]

8 The court’s finding on this subject is as follows: ‘28. It is not possible for the extent of the mental pain and suffering
to be separately evaluated as to each individual plaintiff. It is evident that each and all of the plaintiffs sustained mental
pain and suffering. Nor is it possible to say that the plaintiffs who lost one or two horses sustained less mental pain
and suffering than plaintiffs who lost a dozen horses. The mental pain and suffering sustained was a thing common to
all the plaintiffs. It was a community loss and a community sorrow shared by all. On this basis, the Court finds and
awards the sum of $3,500.00 to each of the plaintiffs as a fair and reasonable approximation of the mental pain and
suffering sustained by each, as a proximate result of the taking of the horses by the defendant.’
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plaintiffs. Pain and suffering is a personal and individual matter, not a common injury, and must be so
treated. While damages for mental pain and suffering, where there has been no physical injury, are
allowed only in extreme cases, they may be awarded in some circumstances. Restatement of the Law
of Torts, 88 46, 47; [cc] Any award for mental pain and suffering in this case must result from the
wrongful taking of plaintiffs’ animals by agents of the United States, and nothing else.

As the case must be remanded for a new trial as to damages, we are confronted with the contention of
the United States that it cannot obtain a fair and impartial trial before the same Judge because of his
personal feelings in the matter. In our former opinion we had occasion to make some observations
concerning the conduct of the trial. The Supreme Court referred to these observations on the bias and
prejudice of the presiding Judge, and said that the trial was not so improperly conducted as to vitiate
the findings. This statement did not relate to any of the findings as to damages which are under
consideration here. A casual reading of the two records leaves no room for doubt that the District Judge
was incensed and embittered, perhaps understandably so, by the general treatment over a period of
years of the plaintiffs and other Indians in southeastern Utah by the government agents and white
ranchers in their attempt to force the Indians onto established reservations.

This was climaxed by the range clearance program, with instances of brutal handling and slaughter of
their livestock, which the Court, during trial, referred to as ‘horrible’, ‘monstrous’, ‘atrocious’, ‘cruel’,
‘coldblooded depredation’, and ‘without a sense of decency’. The Court firmly believed that the
Indians were being wrongfully *926 driven from their ancestral homes, and suggested Presidential and
Congressional investigations to determine their aboriginal rights. He threatened to conduct such an
investigation himself. A public appeal on behalf of the plaintiffs was made for funds and supplies to
be cleared through the Judge’s chambers.®® From his obvious interest in the case, illustrated by conduct
and statements made throughout the trial, which need not be detailed further, we are certain that the
feeling of the presiding Judge is such that, upon retrial, he cannot give the calm, impartial consideration
which is necessary for a fair disposition of this unfortunate matter, and he should step aside.

Plaintiffs’ claims are asserted under the Federal Tort Claims Act. In applying this Act, everyone should
be treated the same. Racial differences merit no concern. Feelings of charity or ideological sympathy
for the Indians must be put to one side. The deep concern which the executive and legislative branches
of the government should have for the plaintiffs does not justify the court in giving them any better or
worse treatment than would be given to anyone else. As Justice Jackson said in his concurring opinion
in Northwestern Bands of Shoshone Indians v. United States, 324 U.S. 335, 355, 65 S.Ct. 690, 700, 89
L.Ed. 985: ‘The Indian problem is essentially a sociological problem, not a legal one. We can make
only a pretense of adjudication of such claims, and that only by indulging the most unrealistic and
fictional assumptions.’

[***]

Reversed, and remanded for a new trial as to damages only.

% The allowance of $395 per head for the Indian horses and burros, and $3,500 for mental pain and suffering for their
loss, is of itself an indication of the desire of the presiding Judge to assist the plaintiffs for the different wrongs which
they had suffered.

168



Note 1. What did plaintiffs seek in terms of the value of their losses? How did the various adjudicators
calculate the monetary amounts of the losses suffered? How did the theories of valuation differ,
comparing the judges’ and the plaintiffs’ views?

Note 2. What does the court appear to be concerned about when it writes: “Any award for mental pain
and suffering in this case must result from the wrongful taking of plaintiffs’ animals by agents of the
United States, and nothing else”? What does it suggest was improper or erroneous about the awards
made to the plaintiffs?

Note 3. This dispute took over a decade to resolve and is reported to have been the first time Native
Americans successfully sued the U.S. government for intentional wrongdoing. Yet in its bitter-fought
victory, there were many reversals and losses. The original District Judge, William Ritter, was deemed
too sympathetic to the Indian cause and formally ousted over his own objections. The opinion you read
describes Ritter, in a manner that is internally contradictory, or at a minimum, ambivalent. On the one
hand, Ritter was “incensed and embittered,” but on the other hand the treatment of Native Americans
was, in the court’s own words, replete with “brutal handling and slaughter of their livestock.” The court
takes Ritter to task for the use of emotional language (““horrible’, ‘monstrous’, ‘atrocious’, ‘cruel’,
‘coldblooded depredation’, and ‘without a sense of decency’”’) and suggests that he may be incapable
of being “impartial” because of his belief that “Indians were being wrongfully driven from their
ancestral homes.”

Considered through a contemporary lens, the opposite appears true. Indeed, Ritter fought to try to
remain on the case:

The Tenth Circuit also suggested that the case be assigned to a new judge because the
original judge was biased in favor of the Navajos. Judge Ritter ignored this suggestion.
His answer to the government’s application for a special master to determine damages
was that he did not intend to follow the Tenth Circuit’s suggestion that he step down,
“so you can lay that to one side.” The government then applied to the Tenth Circuit for
the entry of a judgment on the mandate prohibiting Ritter from retrying the case a third
time. The Tenth Circuit ordered that Ritter “take no further action” in the case. Because
at that time the U.S. District Court for the District of Utah had only a single sitting
judge (Ritter), the Chief Judge for the Tenth Circuit, Alfred P. Murrah, assigned the
case to Judge Ewing T. Kerr, U.S. District Judge for the District of Wyoming. A little
over a year later, the case settled. The Navajo plaintiffs received $45,000 before
deduction of attorneys fees, less than half the amount awarded them at the first trial
($100,000) and less than a quarter of what they had been awarded at the second trial
($186,017.50). Debora L. Threedy, United States v. Hatahley: A Legal Archaeology
Case Study in Law and Racial Conflict, 34 Am. Indian. L. Rev. 1, 7-8 (2009) (internal
citations omitted).

The opinion is clear in its unstinting critique of Ritter. It is thus striking to see the opinion wrestling
with the issue of the court’s positionality itself. In the final paragraph of the opinion, the court writes
somewhat harshly that “[r]acial differences merit no concern”. The phrase seems intended to evoke
neutrality by flattening racial differences. Yet its characterization of support for the Native American
position is hardly neutral; the court minimizes critique of mass territorial dispossession as “[f]eelings
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of charity or ideological sympathy for the Indians.” In so doing, it frames the issue in a way that effaces
the United States’ role in disrupting the sociopolitical status of Native Americans.

What exactly is the nature of the court’s arguments, as it refers to “the deep concern” that “should”
exist in other branches of the government but that “does not justify” its own particular action? What is
intended by the phrase “[t]he Indian problem is essentially a sociological problem, not a legal one™?
Note that the premise that there is an “Indian problem” disclaims judicial responsibility for creating or
maintaining the “problem,” and it reinforces the existing legal hierarchy. Describing it in this way
situates the problem as somehow belonging to the population the U.S. government seeks to control; it
becomes a problem “about” the Native Americans instead of being acknowledged as a problem
produced by violence and dominion and the mobilization of vastly disparate power and resources to
entrench the status quo.

Does the court have authority, descriptively, to do more than it seems to acknowledge? Normatively,
should it? What questions would you need answered to think further about these issues? Is there a point
to rhetoric that acknowledges judicial powerlessness, in cases where judges truly believe they cannot
act as they may wish they could?
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Chapter 13. Defenses Against the Intentional Torts

The most common defenses against the intentional torts are consent and self-defense. Additional
defenses, defense of others and defense of property are also sometimes available, as are the defenses
of public and private necessity. Consent is a defense for the defendant to plead but it may also be an
element for the plaintiff to overcome in pleading if the facts tend to suggest that a plaintiff gave consent
to physical contact (which would defeat battery) or to entry onto land (which would defeat trespass).
If a person consents to something and the contact or entry on land exceeds the scope of the consent,
liability may arise. Often the difficult questions concern the scope of consent given and whether it was
given at all. Assuming consent was manifested, its validity will be the final issue to consider. Any
consent given through fraud, mistake, duress or incapacity will cause the consent to be invalid.

Consent

O’Brien v. Cunard S.S. Co., Ltd, Supreme Judicial Court of Massachusetts
(1891)
(154 Mass. 272)

This case presents two questions: First, whether there was any evidence to warrant the jury in finding
that the defendant, by any of its servants or agents, committed an-assawt [a battery]’® on the plaintiff;
secondly, whether there was evidence on which the jury could have found that the defendant was guilty
of negligence towards the plaintiff. To sustain the first count, which was for an alleged assault, the
plaintiff relied on the fact that the surgeon who was employed by the defendant vaccinated her on ship-
board, while she was on her passage from Queenstown to Boston.

On this branch of the case the question is whether there was any evidence that the surgeon used force
upon the plaintiff against her will. In determining whether the act was lawful or unlawful, the surgeon’s
conduct must be considered in connection with the surrounding circumstances. If the plaintiff’s
behavior was such as to indicate consent on her part, he was justified in his act, whatever her
unexpressed feelings may have been. In determining whether she consented, he could be guided only
by her overt acts and the manifestations of her feelings. Ford v. Ford, 143 Mass. 578; McCarthy v.
Railroad Corp., 148 Mass. 550, 552.

It is undisputed that at Boston there are strict quarantine regulations in regard to the examination of
emigrants, to see that they are protected from small-pox by vaccination, and that only
those *274 persons who hold a certificate from the medical officer of the steam-ship, stating that they
are so protected, are permitted to land without detention in quarantine, or vaccination by the port
physician. It appears that the defendant is accustomed to have its surgeons vaccinate all emigrants who
desire it, and who are not protected by previous vaccination, and give them a certificate which is

70 Editor’s note: Confusingly, the court here makes an older use of the term “assault” to describe the action of battery
as we now understand it. The strike-through and the addition of “a battery” are edits to clarify the case; continue to
substitute “battery” where the case refers to “assault.”
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accepted at quarantine as evidence of their protection. Notices of the regulations at quarantine, and of
the willingness of the ship’s medical officer to vaccinate such as needed vaccination, were posted about
the ship in various languages, and on the day when the operation was performed the surgeon had a
right to presume that she and the other women who were vaccinated understood the importance and
purpose of vaccination for those who bore no marks to show that they were protected.

By the plaintiff’s testimony, which, in this particular, is undisputed, it appears that about 200 women
passengers were assembled below, and she understood from conversation with them that they were to
be vaccinated; that she stood about 15 feet from the surgeon, and saw them form in a line, and pass in
turn before him; that he “examined their arms, and, passing some of them by, proceeded to vaccinate
those that had no mark;” that she did not hear him say anything to any of them; that upon being passed
by they each received a card, and went on deck; that when her turn came she showed him her arm; he
looked at it, and said there was no mark, and that she should be vaccinated; that she told him she had
been vaccinated before, and it left no mark; “that he then said nothing; that he should vaccinate her
again;” that she held up her arm to be vaccinated; that no one touched her; that she did not tell him she
did not want to be vaccinated; and that she took the ticket which he gave her, certifying that he had
vaccinated her, and used it at quarantine. She was one of a large number of women who were
vaccinated on that occasion, without, so far as appears, a word of objection from any of them. They all
indicated by their conduct that they desired to avail themselves of the provisions made for their benefit.
There was nothing in the conduct of the plaintiff to indicate to the surgeon that she did not wish to
obtain a card which would save her from detention at quarantine, and to be vaccinated, if necessary,
for that *275 purpose. Viewing his conduct in the light of the surrounding circumstances, it was lawful;
and there was no evidence tending to show that it was not. The ruling of the court on this part of the
case was correct.

The plaintiff contends that, if it was lawful for the surgeon to vaccinate her, the vaccination was
negligently performed. “There was no evidence of want of care or precaution by the defendant in the
selection of the surgeon, or in the procuring of the virus or vaccine matter.” Unless there was evidence
that the surgeon was negligent in performing the operation, and unless the defendant is liable for this
negligence, the plaintiff must fail on the second count.

Whether there was any evidence of negligence of the surgeon we need not inquire, for we are of opinion
that the defendant is not liable for his want of care in performing surgical operations. The only ground
on which it is argued that the defendant is liable for his negligence is that he is a servant engaged in
the defendant’s business, and subject to its control. We think this argument is founded on a mistaken
construction of the duty imposed on the defendant by law. By the fifth section of the act of congress
of August 2, 1882, (22 U.S.St. at Large, 188,) it is provided that “every steam-ship or other vessel
carrying or bringing emigrant passengers, or passengers other than cabin passengers, exceeding fifty
in number, shall carry a duly competent and qualified surgeon or medical practitioner, who shall be
rated as such in the ship’s articles, and who shall be provided with surgical instruments, medical
comforts, and medicines proper and necessary for diseases and accidents incident to sea voyages, and
for the proper medical treatment of such passengers during the voyage, and with such articles of food
and nourishment as may be proper and necessary for preserving the health of infants and young
children; and the services of such surgeon or medical practitioner shall be promptly given in any case
of sickness or disease to any of the passengers or to any infant or young child of any such passengers,
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who may need his services. For a violation of either of the provisions of this section the master of the
vessel shall be liable to a penalty not exceeding two hundred and fifty dollars.”

Under this statute it is the duty of the ship-owners to provide a competent surgeon, whom the
passengers may employ, if they *276 choose, in the business of healing their wounds, and curing their
diseases. The law does not put the business of treating sick passengers into the charge of common
carriers, and make them responsible for the proper management of it. The work which the physician
or surgeon does in such cases is under the control of the passengers themselves. It is their business, not
the business of the carrier. They may employ the ship’s surgeon, or some other physician or surgeon
who happens to be on board, or they may treat themselves if they are sick, or may go without treatment
if they prefer; and, if they employ the surgeon, they may determine how far they will submit themselves
to his directions, and what of his medicines they will take and what reject, and whether they will submit
to a surgical operation or take the risk of going without it. The master or owners of the ship cannot
interfere in the treatment of the medical officer when he attends a passenger. He is not their servant,
engaged in their business, and subject to their control as to his mode of treatment. They do their whole
duty if they employ a duly qualified and competent surgeon and medical practitioner, and supply him
with all necessary and proper instruments, medicines, and medical comforts, and have him in readiness
for such passengers as choose to employ him.

This is the whole requirement of the statute of the United States applicable to such cases; and if, by the
nature of their undertaking to transport passengers by sea, they are under a liability at the common law
to make provision for their passengers in this respect, that liability is no greater. It is quite reasonable
that the owners of a steam-ship used in the transportation of passengers should be required by law to
provide a competent person to whom sick passengers can apply for medical treatment, and when they
have supplied such a person it would be unreasonable to hold them responsible for all the particulars
of his treatment when he is engaged in the business of other persons, in regard to which they are
powerless to interfere. The reasons on which it is held in the courts of the United States and of
Massachusetts that the owners are liable for the negligence of a pilot in navigating the ship, even though
he is appointed by public agencies, and the master has no voice in the selection of him, do not apply to
this case. The China, 7 Wall. 53-67; Yates v. Brown, 8 Pick. 23. The pilot is engaged *277 in the
navigation of the ship, for which, on grounds of public policy, the owners should be held responsible.
The business is theirs, and they have certain rights of control in regard to it. They may determine when
and how it shall be undertaken, and the master may displace the pilot for certain causes. But in England
it has been held that even in such case the owners are not liable. [cc] The view which we have taken
of this branch of the case is fully sustained by a unanimous judgment of the court of appeals of New
York in Laubheim v. De Koninglyke N.S. Co., 107 N.Y. 228, 13 N.E.Rep. 781. [cc] We are of opinion
that on both parts of the case the rulings at the trial were correct. The evidence excepted to was rightly
admitted. Exceptions overruled.

Note 1. Manifestations of consent can be verbal, in writing, or made orally. But as this case shows,
they may also be made through physical actions. Can you think of instances—Iike the facts reported
in this case—in which one’s actions and words may be at odds?

Note 2. Considering the range of choices Ms. O’Brien faced—remain on the ship and sail home or
disembark only after being vaccinated—does her consent seem freely given or under pressures that tort
law should acknowledge? Why did O’Brien initially attempt to refuse vaccination? Why do you think
she sued? Was her societal status relevant in her experience on the ship?
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Multiple scholars who have delved into the trial record have offered a more thorough account of Ms.
O’Brien’s actions. Read the two accounts below. They are somewhat similar even if they have some
differences. If these accounts are accurate, does your view of the ruling change?

From the trial record we learn that Mary O’Brien was a seventeen year-old Irish
emigrant traveling with her father and younger brother to Boston in steerage, the
cheapest possible accommodations on a passenger ship. Ms. O’Brien was poor,
unsophisticated, and not very educated (she did not understand the meaning of the
terms “quarantine” and “vaccinate” when she read them on the signs posted around the
ship). The steerage steward told the 200 Irish women steerage passengers who were on
deck that they had to go below into steerage, without telling them why. (At another
point, the male Irish steerage passengers were told to go down into steerage and were
“hosed down before they knew what was to be done.””) There was only one way out of
the steerage area, a door at the top of a staircase. At the middle of the staircase was a
landing occupied by the doctor and two steerage stewards. There was no other exit.
The women were lined up in such a way that they could not leave until they had been
examined. One of the steerage stewards stood in front of the door leading to the deck
so that no one could leave without the surgeon’s order. Mary O’Brien, separated from
her father for the first time, nervously avoided getting in line until all the other women
had been examined by the doctor and passed through the door leading to the deck. She
was left standing alone ...in a dim narrow passageway, surrounded by three insistent
men clothed in authority. She told the doctor that she had been vaccinated before. He
retorted that she “must” be vaccinated. (Although the court’s opinion states that the
doctor said that she “should” be vaccinated, Ms. O’Brien testified that he said she
“must” be vaccinated.)

Jody Armour, Just Deserts: Narrative, Perspective, Choice, and Blame, 57 U. Pitt. L. Rev. 525, 532—
33 (1996).

The steerage steward told the 200 women steerage passengers who were on deck that
they had to go below into steerage, without telling them the reason. From the steerage
area, there was only one door, which was at the top of a staircase. At the middle of the
staircase was a landing where the doctor and two steerage stewards positioned
themselves. There was no other way to leave steerage. The 200 women were lined up
and told that they would not be allowed to leave until they had been examined. One of
the steerage stewards stood at the door leading to the deck and let no one leave without
the doctor’s order. ... The women were lined up, and one by one, passed by the doctor.
They were not asked if they wished to be examined. They were not told the purpose of
the examination. Dr. Giffen examined each woman’s arm to see if there was a
vaccination mark. Those with a mark were allowed to pass. Those without were
vaccinated. As they left, the doctor instructed the steward to give each a card. Once the
threatening and coercive nature of the situation is acknowledged, the doctor’s actions
can be understood as part of the exercise of superior force to compel acquiescence. ...
She did not get in line, but stood to the side. When she was the only one left, except
the two stewards, she went up to the doctor and told him that she had been vaccinated
before. He did not inquire about the previous vaccination. How did she know she had
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received one? What did she know about it? On what part of her body was it
administered? He did not examine her to see if there was a mark anyplace else on her
body. He did not explain her choices if she had no mark. He did not discuss how a prior
vaccination that left no mark would be treated by the public health authorities in
Boston. He simply told her she had to be vaccinated.

Ann C. Shalleck, Feminist Legal Theory and the Reading of O Brien v. Cunard, 57 Mo. L. Rev. 371-
372, 383 (1992).

Shalleck concludes from this additional set of facts that “[i]t was reasonable for her to voice no further
objection. It was not reasonable for the doctor to conclude that she had given freely her consent.” We
might wonder why the court would withhold such facts given that they were present in the record; we
might reasonably wonder why the case continues to be used as an example of manifesting consent,
based on a set of facts that offer a distorted, inaccurate reality. In Shalleck’s view, the silencing of Ms.
O’Brien is consistent with social patterns: “Women’s experiences of vulnerability and danger have
been an important part of their subordination. The law has been slow to acknowledge the circumstances
that create threats to women.” Id.

O’Brien v. Cunard offers an object lesson in law’s power to set certain narratives that become all but
impossible to disrupt and reframe. On facts similar to those the court depicts, the rule of the case would
still be “good law” and can be cited as such. This is true even though the coercive nature of the
vaccination can be discerned in the court’s telling: as an immigrant seeking entry, O’Brien would need
to comply with the regulations in place in the United States. She didn’t have all that much freedom to
choose otherwise unless she wanted to choose to return to Ireland. Perhaps our recent pandemic makes
it clear that there may be times when the governmental mandate to act overcomes individual autonomy
to a certain extent in certain contexts. In light of the more accurate facts offered in the accounts above,
however, the case reminds us of the power courts possess to fix one version of a story and fit it to the
legal rules their opinions clarify and justify. That judicial authority can disempower and silence, or it
can empower and bear witness. As readers of these cases, we can learn to read them on many levels.

Note 3. Revisit the purposes of tort law. Is vaccination a special kind of activity that requires different
rules or protections, either to fulfill tort law’s purposes or for social, epidemiological or political
reasons?

Note 4. Distinguish implied license from consent: recall the kicking classmate hypothetical, above,
which was drawn from Vosburg v. Putney. Vosburg (not assigned) provided dicta emphasizing that the
conduct was wrongful in part because of the context in which the kick occurred: in class, not recess.
Vosburg v. Putney, 50 N.W. 403 (Wisc.1891).

Had the parties been upon the play—grounds of the school, engaged in the usual boyish
sports, the defendant being free from malice, wantonness, or negligence, and intending
no harm to plaintiff in what he did, we should hesitate to hold the act of the defendant
unlawful, or that he could be held liable in this action. Some consideration is due to the
implied license of the play—grounds. But it appears that the injury was inflicted in the
school, after it had been called to order by the teacher, and after the regular exercises
of the school had commenced. Under these circumstances, no implied license to do the
act complained of existed, and such act was a violation of the order and decorum of the
school, and necessarily unlawful.
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Had this same kick taken place out on the playground, in the rough-and-tumble of recess, for instance,
the outcome might have been different. Participation in playground games and other activities in which
contact with others is likely may give rise to an implied license. If someone throws a ball at you after
you’ve said, “I don’t want to play,” you clearly haven’t agreed to participate, and throwing the ball at
you might constitute a battery by the thrower. But if you agree to a game and begin to play it, you’ve
agreed to at least some contact, within the expected bounds of the game. How should tort law define
the outer limits of that contact? When are those limits exceeded? Anger or insolence made along with
the contact? Cheating at the game? Are certain kinds of cheating worse than others, from the
perspective of tort law’s aims? Does it matter if the context is amateur versus professional?

Note 5. Restatement (Second) of Torts § 892 A. Effect of Consent; Comment
(1) One who effectively consents to conduct of another intended to invade his interests cannot recover
in an action of tort for the conduct or for harm resulting from it.

(2) To be effective, consent must be
(a) by one who has the capacity to consent or by a person empowered to consent for him, and
(b) to the particular conduct, or to substantially the same conduct.

(3) Conditional consent or consent restricted as to time, area or in other respects is effective only within
the limits of the condition or restriction.

(4) If the actor exceeds the consent, it is not effective for the excess.

(5) Upon termination of consent its effectiveness is terminated, except as it may have become
irrevocable by contract or otherwise, or except as its terms may include, expressly or by implication, a
privilege to continue to act.

(1) Consent is willingness in fact for conduct to occur. It may be manifested by action or
inaction and need not be communicated to the actor.

(2) if words or conduct are reasonably understood by another to be intended as consent, they
constitute “apparent consent” and are as effective as consent in fact.

Even when the person concerned does not in fact agree to the conduct of the other, his words or
acts or even his inaction may manifest a consent that will justify the other in acting in reliance upon
them. This is true when the words or acts or silence and inaction, would be understood by a
reasonable person as intended to indicate consent and they are in fact so understood by the other.
This conduct is not merely evidence that consent in fact exists, to be weighed against a denial. It is
a manifestation of apparent consent, which justifies the other in acting on the assumption that
consent is given and is as effective to prevent liability in tort as if there were consent in fact. On
the other hand, if a reasonable person would not understand from the words or conduct that consent
is given, the other is not justified in acting upon the assumption that consent is given even though
he honestly so believes; and there is then no apparent consent.

Reading the Restatement (Second) of Torts 8 892 A, above, can you identify the uses of both objective
and subjective standards?
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Check Your Understanding (2-6)

Question 1. Which of the following plaintiffs is most likely to meet the elements of battery?

An interactive H5P element has been excluded from this version of the text. You can view it
online here: https://saidtorts2d.lawbooks.cali.org/?p=50#h5p-44

Hypothetical: Pro-Football / Miami Dolphins v. Denver Broncos: The incident that gave rise to
this lawsuit occurred near the end of the first half of the football game between the Miami Dolphins
and the Denver Broncos at a time when the Denver team was leading by a score of 21 to 3. John
Haden was playing a free safety position on the Broncos’ defensive team and Dan Park was playing
fullback on the Dolphins’ offensive team. The Miami team attempted a forward pass play during
which Dan Park ran into a corner of the north end zone as a prospective receiver. That took him
into an area which was the defensive responsibility of Mr. Haden. The thrown pass was intercepted
near the goal line by a Denver linebacker who then began to run the ball upfield. The interception
reversed the offensive and defensive roles of the two teams. As a result of an attempt to block Dan
Park in the end zone, John Haden fell to the ground. He then turned and, with one knee on the
ground and the other leg extended, watched the play continue upfield. Acting out of anger and
frustration, but without a specific intent to injure, Dan Park stepped forward and struck a blow with
his right forearm to the back of the kneeling plaintiff’s head with sufficient force to cause both
players to fall forward to the ground. Both players arose and, without comment, went to their
respective teams along the sidelines. They both returned to play during the second half of the game.
Because no official observed it, no foul was called on the disputed play and John Haden made no
report of this incident to his coaches or to anyone else during the game. Mr. Haden experienced
pain and soreness to the extent that he was unable to play golf as he had planned on the day after
the game, he did not seek any medical attention and, although he continued to feel pain, he played
on specialty team assignments for the Denver Broncos in games against the Chicago Bears and the
San Francisco Forty-Niners on successive Sundays. The Denver Broncos then released Mr. Haden
on waivers and he was not claimed by any other team. After losing his employment, Mr. Haden
sought medical assistance, at which time it was discovered that he had a neck injury.

Has Park committed any torts for which Mr. Haden can recover? Why or why not?
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Self-Defense

Different jurisdictions have developed diverse boundaries for the privileges associated with defending
oneself against the threat of bodily injury, but all have some version of a defense that allows the
defendant to use force for their own protection. Some may permit the use of deadly force, some permit
only “proportional” or “reasonable” efforts, and others have rules that vary depending on whether one
can retreat to one’s car or home, for instance. This is an area of tort law which intersects with criminal
law; a self-defense claim may be brought either in response to a civil claim or in response to criminal
prosecution or both.

Almost all jurisdictions have some means of distinguishing a responsive and necessary use of force
from an antagonizing or escalating response. If the original aggressor has retreated, for instance, the
person who wishes to benefit from self-defense cannot attack the person by stabbing them in the back
or throwing a weapon in their direction; their perceived need for protection has been eliminated with
the aggressor’s retreat. Similarly, plotting an elaborate later response in consequence of ongoing
bullying does not count as self-defense; the law expects a victim of regular bullying to use other means
of protection such as reporting to relevant authorities. Self-defense is thus a highly structured defense
limited to imminent and reasonably perceived threats and actions that would cause the claimant
physical harm. Once the existence of those can be proven, the person seeking to exercise the defense
will be protected within the bounds of the rules in their jurisdiction.

McMurrey Corp. v. Yawn, Court of Civil Appeals of Texas, Texarkana (1940)
(143 S.W.2d 664)

Addie Yawn, surviving wife, and the minor children of Girardus H. Yawn, appellees, instituted this
suit against the McMurrey Corporation, the McMurrey Petroleum Corporation, the McMurrey
Interests, the McMurrey Pipe Line Company, the McMurrey Refining Company, Marvin H.
McMurrey, Jim McMurrey, and Lucille McMurrey, for damages occasioned by the alleged wrongful
death of Girardus H. Yawn, hereinafter referred to as deceased. It was alleged that the McMurreys
were partners, joint adventurers, or joint associates in the ownership and operation of certain oil
properties located in Rusk County, among which was the oil lease known as the Pinkston lease, and
that one Rudolph Loesewitz was employed by them to guard, supervise and manage said lease; that
said Loesewitz as their agent and while acting within the scope or apparent scope of his authority as
watchman, manager and operator of said lease, and not in his own self-defense, negligently and
carelessly shot and killed deceased. In the alternative it was alleged that the killing of deceased was
intentionally brought about by the conspiracy of the McMurreys acting by and through their agent,
Loesewitz. All the McMurreys including the several companies answered denying partnership, and all
except Jim McMurrey denied that Loesewitz was their employee or agent in any capacity. Jim
McMurrey answered that after he purchased the Pinkston lease he employed Loesewitz to look after
said lease “generally” and to flow the oil wells located thereon; that at the time Loesewitz killed
deceased, he, Loesewitz, “was outside of his employment or the scope of his employment by this
defendant; that said Rudolph Loesewitz, at the time of such killing, and immediately prior thereto, was
acting in his own self-defense, for all of which this defendant is in no way liable for damages or any
part of the damages sued for herein.”
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The record reflects that deceased operated and managed the Pinkston lease before it was purchased by
Jim McMurrey. Shortly after its purchase he was discharged, and Loesewitz was employed in his stead.
While deceased was working on the Pinkston lease he lived in a house located thereon. This house was
purchased either by Jim McMurrey or some one for him, and was being moved on the day deceased
was killed. Deceased had removed from the lease before his death. Loesewitz also lived in a house
located on the lease about 200 or 300 feet from the house formerly occupied by deceased. After
deceased had been discharged by appellant and before his death, some of the oil wells located on this
lease had on two occasions been turned on at night, causing the tanks to overflow. Loesewitz thought
that deceased was the party who turned on the wells and he so informed Jim McMurrey. On the day of
the killing Loesewitz was informed that deceased was on the lease near the house where he had
formerly lived. On receiving this information Loesewitz took his shotgun, went to where deceased was,
and after speaking a few words to him shot and killed him. Loesewitz testified that threats by deceased
to take his life had been, on two occasions, communicated to him; one on the night before, and the
other a few minutes before the killing. Loesewitz also testified that, at the time of the killing, deceased
by acts committed evidenced an intention to carry said threats into execution and that he shot him in
self-defense. It later developed, however, that deceased was unarmed. The jury verdict upon special
issues and the judgment rendered thereon were for appellees and against defendants Jim McMurrey,
M. H. McMurrey, and the McMurrey Corporation, jointly and severally, who prosecute this appeal.
The other defendants were dismissed from the case.

This action was brought under Article 4671, Sec. 1, R.C.S., by the dependents of deceased for damages
for his alleged wrongful killing by Loesewitz. The evidence is undisputed that the killing of deceased
was intentional and not the result of negligence. Self-defense was relied on as a justification for said
killing. The court below charged the jury as follows:

“You are charged that by the term ‘wrongful” as used in Special Issue No. 1, means the
use of a greater degree of force than was reasonable and necessary under the
circumstances then existing.

“Now bearing in mind the foregoing definitions and instructions, you will
answer *666 the following special issues, to-wit: Special Issue No. 1:

“Do you find from a preponderance of the evidence that the action of Rudolph
Loesewitz in shooting and killing the deceased, Girardus H. Yawn, was wrongful?
Answer Yes or No.”

Jury answer: “Yes.”

By proposition No. 9 appellants challenge the correctness of this definition when applied to the facts
and circumstances surrounding the defense of self-defense as shown by the testimony in the record.

Appellants’ proposition is: “In a civil suit to recover damages for the alleged wrongful death of the
deceased, where the defendant’s pleadings and evidence raise the issue that the deceased had made
threats against the life of the defendant, which were communicated to the defendant, and that, by the
demonstration made by the deceased, the defendant believed the deceased intended to carry out such
threat, and, in defense of himself, he killed the deceased, it is error for the court to submit to the jury
the bald question whether the action of the defendant in killing the deceased was wrongful, without
instructing the jury upon the law of threats and self-defense and justifiable homicide. An instruction
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that the term ‘wrongful’, as used in the question, means the use of a greater degree of force than is
reasonable and necessary under the circumstances then existing, is entirely inadequate, misleading, and
gives to the jury the impression that the killing of the deceased was the exercise of a greater degree of
force than was necessary, and was, therefore, wrongful.”

If Loesewitz was acting in his own self-defense at the time he shot and killed deceased, the killing in
law would not be wrongful but justifiable. This is true in a civil action as well as in a criminal action.
It was said in the early case of March v. Walker, 48 Tex. 372: “The law of self-defense is the same as
in a criminal prosecution, with the exception of the rule of evidence which, in a criminal cause, gives
the defendant the benefit of a reasonable doubt. That doubt, however, is as to the facts,—not as to the
extent of the right. The stage of the difficulty at which self-defense ceases is just the same, whether the
question be investigated civilly or criminally.”

[***] Loesewitz testified that he thought deceased on two occasions at night had turned on the oil wells
located on said lease, causing the oil tanks to overflow; that he had deceased make tracks for
comparison with “boot tracks” found near the oil wells; that he reported to the sheriff’s office of Rusk
County and to the officers of the Railroad Commission that said oil wells had been turned on.
Loesewitz testified further that he went to see the district attorney of Rusk County for the purpose of
having deceased placed under a peace bond to avoid having trouble with him. On the night before
deceased was killed Loesewitz testified that his (Loesewitz’s) wife told him that deceased “was coming
on the lease and get me”; that about fifteen minutes before the killing “T.M. Hill came up and told me
that Buck Yawn (deceased) was down on the lease and had a gun and was going to—he said, ‘going
to kill you the first time he saw you.’”

Loesewitz testified further:

“Q. When Hill told you that, what did you do?
A. | got me a gun and went down there to get him to carry him to town.

“Q. Well, how near did you get to him before you saw him?
A. | judge between 20 and 30 steps.

“Q. Did you say steps?
A. | said steps but | mean feet, between 20 and 30 feet.

“Q. What did you say to him, if anything?
A. I said, ‘All right, Buck come and go with me, you are going to town.’

“Q. What did he do, if anything?
A. He made about two steps and went left hand to his waist—

“Q. What did you say or do, if anything?
A. | did not say anything or do anything, | just raised my gun and shot.

“Q. Then what did you do?
A. 1 turned around and went to the Lispen Gasoline plant and called the sheriff’s department and told
them to call Jim McMurrey, told them about what had happened.

*667 “Q. Who was the first person you saw after you had shot Buck Yawn?
A. My wife—I1 believe it was my wife.
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“Q. Do you know Mr. Larner?
A. Yes, | know him.

“Q. Did you see him first or your wife?
A. | can not say for sure whether it was him or my wife.

“Q. What statement, if any, did you make to Mr. Larner about Buck?
A. The same statement | made to everyone, the only statement | made was to go and watch him and
don’t let them take that gun off of him.

“Q. How long was that after you had fired the shot that had killed Buck Yawn?
A. About as long as it would take you to walk around—say 100 feet.

“Q. What was Buck Yawn doing, just prior to the time that you fired the shot that killed him?
A. He was walking toward me.

“Q. Was he doing anything else?
A. Well, when 1 first seen him he had his back towards me and was walking off.

“Q. When he started towards you what movement did he make with his hands?
A. He went left-handed for his shirt, like he was going in his shirt after something.

“Q. What did you think he was going to do?
A. | thought my time had come; | thought he would probably kill me.

“Q. What did you think he was going to kill you with?
A. | thought he had a gun in his belt.

“Q. Did you know the reputation that Buck Yawn bore in that neighborhood, and in that vicinity, for
being a law-abiding man?

A. | had heard about him toting a pistol and shooting out lights out of those honkey-tonks up and down
the highway.

“Q. When you put the Ford pick-up in the Rushing garage and walked home, who was it that you were
afraid of that night, who was it you were afraid would come, or might?
A. Well my wife told me it was Buck Yawn.

“Q. From what your wife had told you about what was going on up at the store, they were going to get
you that night, you left it there because you were afraid that Buck Yawn and whoever might be with
him would come?

A. Yes.

“Q. That was Friday night before the killing on Saturday?
A. Yes, sir. ”

This testimony, in our opinion, clearly raises the issue of communicated threats and self-defense, and
the court’s definition of the term “wrongful” as applied to the facts in this case is incorrect. If at the
time of the killing the deceased by his acts and conduct reasonably induced Loesewitz to believe that
deceased was about to attack him with a deadly weapon which would probably cause Loesewitz’ death
or some serious bodily injury; or if by the acts of the deceased it reasonably appeared to Loesewitz at
the time, viewed from his standpoint alone, that deceased was then about to attack him with a deadly
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weapon which would probably cause Loesewitz’ death or some serious bodily injury, and if same was
reasonably calculated to create in the mind of Loesewitz, and did create in his mind, a reasonable
expectation of fear of death or some serious bodily injury, and that Loesewitz then and there moved
and actuated by such reasonable expectation of fear of death or serious bodily injury, shot and killed
deceased, then under such circumstances the killing would be in his lawful self-defense and would not
be “wrongful.”

Where a person accused of murder seeks to justify himself on the ground of threats against his own
life, he may be permitted to introduce evidence of the threats made, but the same shall not be regarded
as affording a justification for the offense, unless it be shown that at the time of the homicide the person
killed by some act then done manifested an intention to execute the threats so made. If deceased did
make threats against the life of Loesewitz and at the time of the killing deceased made such an act or
demonstration as reasonably to produce in the mind of Loesewitz, viewed from his standpoint at the
time, a belief that deceased then and there intended to execute such threats and to take the life of
Loesewitz, or to do him some serious bodily harm, then the killing would not be “wrongful.” It is not
essential to the right of self-defense that real danger should exist. If from Loesewitz’ standpoint, taking
into consideration all the facts and circumstances surrounding the parties, it reasonably appeared to
him that he was in danger of death or serious bodily injury, under the law he had the right to defend
against such apparent danger to the same extent as if the danger were real, and if he shot and killed the
deceased under such circumstances the killing would not be “wrongful.” *668 [c]. This omission from
the definition of the term “wrongful” in the court’s charge preceding Special Issue No. 1 is vital, and
calls for a reversal of this case. [cc] The converse of the above is also true; that is to say, if Loesewitz
used a greater degree of force than was reasonable and necessary under the circumstances existing at
the time of the killing and was not acting in his own necessary self-defense as explained above, the
killing would be “wrongful.”

[***] The judgment is reversed, and the cause remanded.

Note 1.In what way is the jury instruction the lower court gives in McMurrey Corp. V.
Yawn erroneous? Do you think that the omission of a single word is likely to make a difference in a
jury verdict concerning the lawfulness of a killing? Why or why not?

Note 2. How does the court define wrongfulness? Is it through use of a rule or standard? Whose
perspective of the circumstances does the court adopt, or through what standard does the court consider
self-defense?

Note 3. Defense of Others. A similar privilege to defend others from harmful or offensive contact
exists so long as the intervention is necessary for the protection of the third person. Usually the
circumstances must be the same as those necessary to justify self-defense; the idea is that the defender
steps into the shoes of the person they are defending and thus the same inquiries will be asked, only
they will apply to the defender, not the victim. The proportionality principle is usually the same
(although in some jurisdictions the scope of the privilege to defend others is narrower than the scope
of self-defense).
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Defense of Property

Restatement (Second) of Torts § 77 Defense of Possession by Force Not Threatening Death
or Serious Bodily Harm

An actor is privileged to use reasonable force, not intended or likely to cause death or serious bodily
harm, to prevent or terminate another’s intrusion upon the actor’s land or chattels, if

(a) the intrusion is not privileged or the other intentionally or negligently causes the actor
to believe that it is not privileged, and

(b) the actor reasonably believes that the intrusion can be prevented or terminated only by the
force used, and

(c) the actor has first requested the other to desist and the other has disregarded the request,
or the actor reasonably believes that a request will be useless or that substantial harm will be
done before it can be made.

Katko v. Briney, Supreme Court of lowa (1971)
(183 N.W.2d 657)

The primary issue presented here is whether an owner may protect personal property in an unoccupied
boarded-up farmhouse against trespassers and thieves by a spring gun capable of inflicting death or
serious injury.

We are not here concerned with a man’s right to protect his home and members of his family.
Defendants’ home was several miles from the scene of the incident to which we refer
infra. *658 Plaintiff’s action is for damages resulting from serious injury caused by a shot from a 20-
gauge spring shotgun set by defendants in a bedroom of an old farmhouse which had been uninhabited
for several years. Plaintiff and his companion, Marvin McDonough, had broken and entered the house
to find and steal old bottles and dated fruit jars which they considered antiques.

At defendants’ request plaintiff’s action was tried to a jury consisting of residents of the community
where defendants’ property was located. The jury returned a verdict for plaintiff and against defendants
for $20,000 actual and $10,000 punitive damages. After careful consideration of defendants’ motions
for judgment notwithstanding the verdict and for new trial, the experienced and capable trial judge
overruled them and entered judgment on the verdict. Thus we have this appeal by defendants. [***]

Most of the facts are not disputed. In 1957 defendant Bertha L. Briney inherited her parents’ farm land
in Mahaska and Monroe Counties. Included was an 80-acre tract in southwest Mahaska County where
her grandparents and parents had lived. No one occupied the house thereafter. Her husband, Edward,
attempted to care for the land. He kept no farm machinery thereon. The outbuildings became
dilapidated. For about 10 years, 1957 to 1967, there occurred a series of trespassing and housebreaking
events with loss of some household items, the breaking of windows and ‘messing up of the property in
general’. The latest occurred June 8, 1967, prior to the event on July 16, 1967 herein involved.
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Defendants through the years boarded up the windows and doors in an attempt to stop the intrusions.
They had posted ‘no trespass’ signs on the land several years before 1967. The nearest one was 35 feet
from the house. On June 11, 1967 defendants set ‘a shotgun trap’ in the north bedroom. After Mr.
Briney cleaned and oiled his 20-gauge shotgun, the power of which he was well aware, defendants
took it to the old house where they secured it to an iron bed with the barrel pointed at the bedroom
door. It was rigged with wire from the doorknob to the gun’s trigger so it would fire when the door
was opened. Briney first pointed the gun so an intruder would be hit in the stomach but at Mrs. Briney’s
suggestion it was lowered to hit the legs. He admitted he did so ‘because I was mad and tired of being
tormented’ but ‘he did not intend to injure anyone’. He gave to explanation of why he used a loaded
shell and set it to hit a person already in the house. Tin was nailed over the bedroom window. The
spring gun could not be seen from the outside. No warning of its presence was posted.

Plaintiff lived with his wife and worked regularly as a gasoline station attendant in Eddyville, seven
miles from the old house. He had observed it for several years while hunting in the area and considered
it as being abandoned. He knew it had long been uninhabited. In 1967 the area around the house was
covered with high weeds. Prior to July 16, 1967 plaintiff and McDonough had been to the premises
and found several old bottles and fruit jars which they took and added to their collection of antiques.
On the latter date about 9:30 p.m. they made a second trip to the Briney property. They entered the old
house by removing a board from a porch window which was without glass. While McDonough was
looking around the kitchen area plaintiff went to another part of the house. As he started to open the
north bedroom door the shotgun went off striking him in the right leg above the ankle bone. Much of
his leg, including part of the tibia, was blown away. Only by McDonough’s *659 assistance was
plaintiff able to get out of the house and after crawling some distance was put in his vehicle and rushed
to a doctor and then to a hospital. He remained in the hospital 40 days.

Plaintiff’s doctor testified he seriously considered amputation but eventually the healing process was
successful. Some weeks after his release from the hospital plaintiff returned to work on crutches. He
was required to keep the injured leg in a cast for approximately a year and wear a special brace for
another year. He continued to suffer pain during this period. There was undenied medical testimony
plaintiff had a permanent deformity, a loss of tissue, and a shortening of the leg.

The record discloses plaintiff to trial time had incurred $710 medical expense, $2056.85 for hospital
service, $61.80 for orthopedic service and $750 as loss of earnings. In addition thereto the trial court
submitted to the jury the question of damages for pain and suffering and for future disability.

Plaintiff testified he knew he had no right to break and enter the house with intent to steal bottles and
fruit jars therefrom. He further testified he had entered a plea of guilty to larceny in the nighttime of
property of less than $20 value from a private building. He stated he had been fined $50 and costs and
paroled during good behavior from a 60-day jail sentence. Other than minor traffic charges this was
plaintiff’s first brush with the law. On this civil case appeal it is not our prerogative to review the
disposition made of the criminal charge against him.

The main thrust of defendants’ defense in the trial court and on this appeal is that ‘the law permits use
of a spring gun in a dwelling or warehouse for the purpose of preventing the unlawful entry of a burglar
or thief”. [***]

In the statement of issues the trial court stated plaintiff and his companion committed a felony when
they broke and entered defendants’ house.
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e Ininstruction 2 the court referred to the early case history of the use of spring guns and stated
under the law their use was prohibited except to prevent the commission of felonies of violence
and where human life is in danger. The instruction included a statement breaking and entering
is not a felony of violence.

e Instruction 5 stated: “You are hereby instructed that one may use reasonable force in the
protection of his property, but such right is subject to the qualification that one may not use
such means of force as will take human life or inflict great bodily injury. Such is the rule even
though the injured party is a trespasser and is in violation of the law himself.’

e Instruction 6 stated: ‘An owner of premises is prohibited from willfully or intentionally injuring
a trespasser by means of force that either takes life or inflicts great bodily injury; and therefore
a person owning a premise is prohibited from setting out ‘spring guns’ and like dangerous
devices which will likely take life or inflict great bodily injury, for the purpose of harming
trespassers. The fact that the trespasser may be acting in violation of the law does not change
the rule. The only time when such conduct of setting a ‘spring gun’ or a like dangerous device
is justified would be when the trespasser was committing a felony of violence or a felony
punishable by death, or where the trespasser was endangering human life by his act.’

e Instruction 7, to which defendants made no objection or exception, stated: ‘To entitle the
plaintiff to recover for compensatory damages, the burden of proof is upon him to establish by
a preponderance of the evidence each and all of the following propositions:

‘l. That defendants erected a shotgun trap in a vacant house on land owned by
defendant, *660 Bertha L. Briney, on or about June 11, 1967, which fact was known only by them,
to protect household goods from trespassers and thieves.

‘2. That the force used by defendants was in excess of that force reasonably necessary and which
persons are entitled to use in the protection of their property.

‘3. That plaintiff was injured and damaged and the amount thereof.

‘4, That plaintiff’s injuries and damages resulted directly from the discharge of the shotgun trap
which was set and used by defendants.’

The overwhelming weight of authority, both textbook and case law, supports the trial court’s statement
of the applicable principles of law. [***]

Restatement of Torts, section 85, page 180, states: ‘The value of human life and limb,
not only to the individual concerned but also to society, so outweights [sic] the interest
of a possessor of land in excluding from it those whom he is not willing to admit thereto
that a possessor of land has, as is stated in s 79, no privilege to use force intended or
likely to cause death or serious harm against another whom the possessor sees about to
enter his premises or meddle with his chattel, unless the intrusion threatens death or
serious bodily harm to the occupiers or users of the premises. * * * A possessor of land
cannot do indirectly and by a mechanical device that which, were he present, he could
not do immediately and in person. Therefore, he cannot gain a privilege to install, for
the purpose of protecting his land from intrusions harmless to the lives and limbs of
the occupiers or users of it, a mechanical device whose only purpose is to inflict death
or serious harm upon such as may intrude, by giving notice of his intention to inflict,

185



by mechanical means and indirectly, harm which he could not, even after request,
inflict directly were he present.’

In Volume 2, Harper and James, The Law of Torts, section 27.3, pages 1440, 1441, this is found: ‘The
possessor of land may not arrange his premises intentionally so as to cause death or serious bodily
harm to a trespasser. The possessor may of course take some steps to repel a trespass. If he is present
he may use force to do so, buy only that amount which is reasonably necessary to effect the repulse.
Moreover if the trespass threatens harm to property only—even a theft of property—the possessor
would not be privileged to use deadly force, he may not arrange his premises so that such force will be
inflicted by mechanical means. If he does, he will be liable even to a thief who is injured by such
device.’

[Omitting review of additional cases holding property owners liable for harms committed to entrants
on land through use of excessive force omitted]

In Wisconsin, Oregon and England the use of spring guns and similar devices is specifically made
unlawful by statute. [c]

*662 The legal principles stated by the trial court in instructions 2, 5 and 6 are well established and
supported by the authorities cited and quoted supra. There is no merit in defendants’ objections and
exceptions thereto. Defendants’ various motions based on the same reasons stated in exceptions to
instructions were properly overruled.

Plaintiff’s claim and the jury’s allowance of punitive damages, under the trial court’s instructions
relating thereto, were not at any time or in any manner challenged by defendants in the trial court as
not allowable. We therefore are not presented with the problem of whether the $10,000 award should
be allowed to stand. [***] Study and careful consideration of defendants’ contentions on appeal reveal
no reversible error. Affirmed.

LARSON, Justice.

I respectfully dissent, first, because the majority wrongfully assumes that by installing a spring gun in
the bedroom of their unoccupied house the defendants intended to shoot any intruder who attempted
to enter the room. Under the record presented here, that was a fact question. Unless it is held that there
property owners are liable for any injury to an intruder from such a device regardless of the intent with
which it is installed, liability under these pleadings must rest upon two definite issues of fact, i.e., did
the defendants intend to shoot the invader, and if so, did they employ unnecessary and unreasonable
force against him?

It is my feeling that the majority oversimplifies the impact of this case on the law, not only in this but
other jurisdictions, *663 and that it has not thought through all the ramifications of this holding. There
being no statutory provisions governing the right of an owner to defend his property by the use of a
spring gun or other like device, or of a criminal invader to recover punitive damages when injured by
such an instrumentality while breaking into the building of another, our interest and attention are
directed to what should be the court determination of public policy in these matters. On both issues we
are faced with a case of first impression. We should accept the task and clearly establish the law in this
jurisdiction hereafter. 1 would hold there is no absolute liability for injury to a criminal intruder by
setting up such a device on his property, and unless done with an intent to kill or seriously injure the
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intruder, I would absolve the owner from liability other than for negligence. | would also hold the court
had no jurisdiction to allow punitive damages when the intruder was engaged in a serious criminal
offense such as breaking and entering with intent to steal.

It appears to me that the learned trial court was and the majority is now confused as to the basis of
liability under the circumstances revealed. Certainly, the trial court’s instructions did nothing to clarify
the law in this jurisdiction for the jury. Timely objections to Instructions Nos. 2, 5 and 6 were made by
the defendants, and thereafter the court should have been aware of the questions of liability left
unresolved, i.e., whether in this jurisdiction we by judicial declaration bar the use in an unoccupied
building of spring guns or other devices capable of inflicting serious injury or death on an intruder
regardless of the intent with which they are installed, or whether such an intent is a vital element which
must be proven in order to establish liability for an injury inflicted upon a criminal invader.

Although the court told the jury the plaintiff had the burden to prove ‘That the force used by defendants
was in excess of that force reasonably necessary and which persons are entitled to use in the protection
of their property’, it utterly failed to tell the jury it could find the installation was not made with the
intent or purpose of striking or injuring the plaintiff. There was considerable evidence to that effect.
As | shall point out, both defendants stated the installation was made for the purpose of scaring or
frightening away any intruder, not to seriously injure him. It may be that the evidence would support
a finding of an intent to injure the intruder, but obviously that important issue was never adequately or
clearly submitted to the jury.

Unless, then, we hold for the first time that liability for death or injury in such cases is absolute, the
matter should be remanded for a jury determination of defendant’s intent in installing the device under
instructions usually given to a jury on the issue of intent. In the case at bar the plaintiff was guilty of
serious criminal conduct, which event gave rise to his claim against defendants. Even so, he may be
eligible for an award of compensatory damages which so far as the law is concerned redresses him and
places him in the position he was prior to sustaining the injury. The windfall he would receive in the
form of punitive damages is bothersome to the principle of damages, because it is a response to the
conduct of the defendants rather than any reaction to the loss suffered by plaintiff or any measurement
of his worthiness for the award.

When such a windfall comes to a criminal as a result of his indulgence in serious criminal conduct, the
result is intolerable and indeed shocks the conscience. If we find the law upholds such a result, the
criminal would be permitted by operation of law to profit from his own crime. [***] We cannot in
good conscience ignore the conduct of the plaintiff. He does not come into court with clean hands, and
attempts to make a claim to punitive damages in part on his own criminal conduct. In such
circumstances, to enrich him would be unjust, and compensatory damages in such a case itself would
be a sufficient deterrent to the defendant or others who might intend to set such a device. [***]

The admonitory function of the tort law is adequately served where the compensatory damages claimed
are high and the granted award itself may act as a severe punishment and a deterrence. In such a case
as we have here there is no need to hold out the prospect of punitive damages as an incentive to sue
and rectify a minor physical damage such as a redress for lost dignity. Certainly this is not a case where
defendants might profit in excess of the amount of reparation they may have to pay. In a case of this
kind there is no overwhelming social purpose to be achieved by punishing defendants beyond the
compensatory sum claimed for damages.

187



Note 1. How does what you have learned about the rules of defense stack up against the use of
mechanized instruments of harm such as spring guns? Does it matter if the spring guns are likely to be
lethal or merely to cause danger? Can you think of any conditions in which traps or mechanisms that
intentionally cause physical harm might be lawful under tort law’s various defense principles?

Note 2. Review the jury instructions cited in Katko. If you were a juror with only lay experience and
no legal knowledge, do you think they would be straightforward to apply? What if anything do you
think would help improve them?

Note 3. The dissent takes a strongly critical view of Katko’s status on the property: he was a trespasser
(not doing so for the first time), and a burglar. To what extent should the interaction of the criminal
and civil systems’ purposes be weighed against each other in determinations of both liability and
damages in tort law? Does the majority get this right or are you more persuaded by the dissent? Note
that this edited version mostly omits discussion of the punitive damages Katko had been granted and
which were not properly appealed, and thus were not reversed. These “extra” damages were part of
what drove the dissenting opinion. The Brineys did not have the resources to pay the court-ordered
damages and had to sell 80 of their 120 acres to pay the judgment. The decision generated public
rebuke and various states introduced laws strengthening self-defense provisions. These “Briney Bills”
were not always passed and in at least one case, one was passed but struck down as unconstitutional.

Public Necessity

Surocco v. Geary, Supreme Court of California (1853)
(3 Cal. 69)

This was an action, commenced in the court below, to recover damages for blowing up and destroying
the plaintiffs’ house and property, during the fire of the 24th of December, 1849.

Geary, at that time Alcalde of San Francisco, justified, on the ground that he had the authority, by
virtue of his office, to destroy said building, and also that it had been blown up by him to stop the
progress of the conflagration then raging.

It was in proof, that the fire passed over and burned beyond the building of the plaintiffs’, and that at
the time said building was destroyed, they were engaged in removing their property, and could, had
they not been prevented, have succeeded in removing more, if not all of their goods. The cause was
tried by the court sitting as a jury, and a verdict rendered for the plaintiffs, from which the defendant
prosecutes this appeal under the Practice Act of 1850.

The only question for our consideration is, whether the person who tears down or destroys the house
of another, in good faith, and under apparent necessity, during the time of a conflagration, for the
purpose of saving the buildings adjacent, and stopping its progress, can be held personally liable in an
action by the owner of the property destroyed.

*73 This point has been so well settled in the courts of New York and New Jersey, that a reference to
those authorities is all that is necessary to determine the present case. The right to destroy property, to
prevent the spread of a conflagration, has been traced to the highest law of necessity, and the natural
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rights of man, independent of society or civil government. “It is referred by moralists and jurists to the
same great principle which justifies the exclusive appropriation of a plank in a shipwreck, though the
life of another be sacrificed; with the throwing overboard goods in a tempest, for the safety of a vessel,
with the trespassing upon the lands of another, to escape death by an enemy. It rests upon the
maxim, Necessitas inducit privilegium quod jura privata.”

The common law adopts the principles of the natural law, and places the justification of an act
otherwise tortious precisely on the same ground of necessity. [c] This principle has been familiarly
recognized by the books from the time of the saltpetre case, and the instances of tearing down houses
to prevent a conflagration, or to raise bulwarks for the defence of a city, are made use of as illustrations,
rather than as abstract cases, in which its exercise is permitted. At such times, the individual rights of
property give way to the higher laws of impending necessity.

A house on fire, or those in its immediate vicinity, which serve to communicate the flames, becomes a
nuisance, which it is lawful to abate, and the private rights of the individual yield to the considerations
of general convenience, and the interests of society. Were it otherwise, one stubborn person might
involve a whole city in ruin, by refusing to allow the destruction of a building which would cut off the
flames and check the progress of the fire, and that, too, when it was perfectly evident that his building
must be consumed.

The respondent has invoked the aid of the constitutional provision which prohibits the taking of private
property for public use, without just compensation being made therefor. This is not “a taking of private
property for public use,” within the meaning of the Constitution. The right of taking individual property
for public purposes *74 belongs to the State, by virtue of her right of eminent domain, and is said to
be justified on the ground of state necessity; but this is not a taking or a destruction for a public purpose,
but a destruction for the benefit of the individual or the city, but not properly of the State. The counsel
for the respondent has asked, who is to judge of the necessity of the destruction of property? This must,
in some instances, be a difficult matter to determine.

The necessity of blowing up a house may not exist, or be as apparent to the owner, whose judgment is
clouded by interest, and the hope of saving his property, as to others. In all such cases the conduct of
the individual must be regulated by his own judgment as to the exigencies of the case. If a building
should be torn down without apparent or actual necessity, the parties concerned would undoubtedly be
liable in an action of trespass. But in every case the necessity must be clearly shown. It is true, many
cases of hardship may grow out of this rule, and property may often in such cases be destroyed, without
necessity, by irresponsible persons, but this difficulty would not be obviated by making the parties
responsible in every case, whether the necessity existed or not.

The legislature of the State possess[es] the power to regulate this subject by providing the manner in
which buildings may be destroyed, and the mode in which compensation shall be made; and it is to be
hoped that something will be done to obviate the difficulty, and prevent the happening of such events
as those supposed by the respondent’s counsel. In the absence of any legislation on the subject, we are
compelled to fall back upon the rules of the common law.

The evidence in this case clearly establishes the fact, that the blowing up of the house was necessary,
as it would have been consumed had it been left standing. The plaintiffs cannot recover for the value
of the goods which they might have saved; they were as much subject to the necessities of the occasion
as the house in which they were situate; and if in such cases a party was held liable, it would too
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frequently happen, that the delay caused by the removal of the goods would render the destruction of
the house useless.

*75 The court below clearly erred as to the law applicable to the facts of this case. The testimony will
not warrant a verdict against the defendant. Judgment reversed.

Note 1. Can you think of other doctrines you have learned that might be relevant here, or other areas
in which you have encountered limitations on tort liability that are traceable to concerns like those
in Surocco? What justifications, and what sorts of tradeoffs, do situations like this one involve, for tort
law? That is, in circumstances in which dangers are present, hazards are developing rapidly or
changing, and the parties possess only imperfect information, the risks of any decision are high yet
proceeding with the regular amounts of caution may impose unacceptable delays and costs. How
should tort law balance these competing concerns?

Note 2. Note that this case predates The California Tort Claims Act (1963) in which the state
government waived some sovereign immunity, though not all; municipal entities would likely have
been unreachable at this time other than by suing the individuals involved, as in this case. Nonetheless,
in the way that the Surocco court applies the substantive law, it effectively carves a sphere of
discretionary decisionmaking for the Alcalde that shares common ground with the discretionary
function exception you have learned about above.

Note 3. Constitutional questions. What concerns might you have regarding the seizure of private
property by government officials? What sort of proof should be required of governments asserting this
defense? The “Takings Clause” under the Fifth Amendment of the United States Constitution prevents
the federal government from taking “private property” even “for public use, without just
compensation.” The Fourteenth Amendment extends the Fifth Amendment to state governments.
Ordinarily, then if the government uses or destroys private property, even for public use, it must pay

“just compensation.” How well do you think tort law’s “public necessity” defense squares with this
constitutional protection?

Private Necessity

Vincent v. Lake Erie Transp. Co., Supreme Court of Minnesota. (1910)
(109 Minn. 456)

The steamship Reynolds, owned by the defendant, was for the purpose of discharging her cargo on
November 27, 1905, moored to plaintiff’s dock in Duluth. While the unloading of the boat was taking
place a storm from the northeast developed, which at about 10 o’clock p. m., when the unloading was
completed, had so grown in violence that the wind was then moving at 50 miles per hour and continued
to increase during the night. There is some evidence that one, and perhaps two, boats were able to enter
the harbor that night, but it is plain that navigation was practically suspended from the hour mentioned
until the morning of the 29th, when the storm abated, and during that time no master would have been
justified in attempting to navigate his vessel, if he could avoid doing so. After the discharge of the
cargo the Reynolds signaled for a tug to tow her from the dock, but none could be obtained because of
the severity of the storm. If the lines holding the ship to the dock had been cast off, she would doubtless
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have drifted away; but, instead, the lines were kept fast, and as soon as one parted or chafed it was
replaced, sometimes with a larger one. The vessel lay upon the outside of the dock, her bow to the east,
the wind and waves striking her starboard quarter with such force that she was constantly *458 being
lifted and thrown against the dock, resulting in its damage, as found by the jury, to the amount of $500.

We are satisfied that the character of the storm was such that it would have been highly imprudent for
the master of the Reynolds to have attempted to leave the dock or to have permitted his vessel to drift
a way from it. One witness testified upon the trial that the vessel could have been warped into a slip,
and that, if the attempt to bring the ship into the slip had failed, the worst that could have happened
would be that the vessel would have been blown ashore upon a soft and muddy bank. The witness was
not present in Duluth at the time of the storm, and, while he may have been right in his conclusions,
those in charge of the dock and the vessel at the time of the storm were not required to use the highest
human intelligence, nor were they required to resort to every possible experiment which could be
suggested for the preservation of their property. Nothing more was demanded of them than ordinary
prudence and care, and the record in this case fully sustains the contention of the appellant that, in
holding the vessel fast to the dock, those in charge of her exercised good judgment and prudent
seamanship.

It is claimed by the respondent that it was negligence to moor the boat at an exposed part of the wharf,
and to continue in that position after it became apparent that the storm was to be more than usually
severe. We do not agree with this position. The part of the wharf where the vessel was moored appears
to have been commonly used for that purpose. It was situated within the harbor at Duluth, and must,
we think, be considered a proper and safe place, and would undoubtedly have been such during what
would be considered a very severe storm. The storm which made it unsafe was one which surpassed in
violence any which might have reasonably been anticipated.

The appellant contends by ample assignments of error that, because its conduct during the storm was
rendered necessary by prudence and good seamanship under conditions over which it had no control,
it cannot be held liable for any injury resulting to the property of others, and claims that the jury should
have been so instructed. An analysis of the charge given by the trial court is not necessary, as in our
opinion the only question for the jury was the amount of damages *459 which the plaintiffs were
entitled to recover, and no complaint is made upon that score.

The situation was one in which the ordinary rules regulating properly rights were suspended by forces
beyond human control, and if, without the direct intervention of some act by the one sought to be held
liable, the property of another was injured, such injury must be attributed to the act of God, and not to
the wrongful act of the person sought to be charged. If during the storm the Reynolds had entered the
harbor, and while there had become disabled and been thrown against the plaintiffs’ dock, the plaintiffs
could not have recovered. Again, if which attempting to hold fast to the dock the lines had parted,
without any negligence, and the vessel carried against some other boat or dock in the harbor, there
would be no liability upon her owner. But here those in charge of the vessel deliberately and by their
direct efforts held her in such a position that the damage to the dock resulted, and, having thus
preserved the ship at the expense of the dock, it seems to us that her owners are responsible to the dock
owners to the extent of the injury inflicted.

In Depue v. Flatau, 100 Minn. 299, this court held that where the plaintiff, while lawfully in the
defendants’ house, became so ill that he was incapable of traveling with safety, the defendants were
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responsible to him in damages for compelling him to leave the premises. If, however, the owner of the
premises had furnished the traveler with proper accommodations and medical attendance, would he
have been able to defeat an action brought against him for their reasonable worth?

In Ploof v. Putnam, 71 Atl. 188, the Supreme Court of Vermont held that where, under stress of
weather, a vessel was without permission moored to a private dock at an island in Lake Champlain
owned by the defendant, the plaintiff was not guilty of trespass, and that the defendant was responsible
in damages because his representative upon the island unmoored the vessel, permitting it to drift upon
the shore, with resultant injuries to it. If, in that case, the vessel had been permitted to remain, and the
dock had suffered an injury, we believe the shipowner would have been held liable for the injury done.

*460 Theologians hold that a starving man may, without moral guilt, take what is necessary to sustain
life; but it could hardly be said that the obligation would not be upon such person to pay the value of
the property so taken when he became able to do so. And so public necessity, in times of war or peace,
may require the taking of private property for public purposes; but under our system of jurisprudence
compensation must be made.

Let us imagine in this case that for the better mooring of the vessel those in charge of her had
appropriated a valuable cable lying upon the dock. No matter how justifiable such appropriation might
have been, it would not be claimed that, because of the overwhelming necessity of the situation, the
owner of the cable could not recover its value.

This is not a case where life or property was menaced by any object or thing belonging to the plaintiff,
the destruction of which became necessary to prevent the threatened disaster. Nor is it a case where,
because of the act of God, or unavoidable accident, the infliction of the injury was beyond the control
of the defendant, but is one where the defendant prudently and advisedly availed itself of the plaintifts’
property for the purpose of preserving its own more valuable property, and the plaintiffs are entitled to
compensation for the injury done.

Order affirmed.
LEWIS, J.

I dissent. It was assumed on the trial before the lower court that appellant’s liability depended on
whether the master of the ship might, in the exercise of reasonable care, have sought a place of safety
before the storm made it impossible to leave the dock. The majority opinion assumes that the evidence
is conclusive that appellant moored its boat at respondent’s dock pursuant to contract, and that the
vessel was lawfully in position at the time the additional cables were fastened to the dock, and the
reasoning of the opinion is that, because appellant made use of the stronger cables to hold the boat in
position, it became liable under the rule that it had voluntarily made use of the property of another for
the purpose of saving its own.

*461 In my judgment, if the boat was lawfully in position at the time the storm broke, and the master
could not, in the exercise of due care, have left that position without subjecting his vessel to the hazards
of the storm, then the damage to the dock, caused by the pounding of the boat, was the result of an
inevitable accident. If the master was in the exercise of due care, he was not at fault. The reasoning of
the opinion admits that if the ropes, or cables, first attached to the dock had not parted, or if, in the first
instance, the master had used the stronger cables, there would be no liability. If the master could not,
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in the exercise of reasonable care, have anticipated the severity of the storm and sought a place of
safety before it became impossible, why should he be required to anticipate the severity of the storm,
and, in the first instance, use the stronger cables?

I am of the opinion that one who constructs a dock to the navigable line of waters, and enters into
contractual relations with the owner of a vessel to moor at the same, takes the risk of damage to his
dock by a boat caught there by a storm, which event could not have been avoided in the exercise of
due care, and further, that the legal status of the parties in such a case is not changed by renewal of
cables to keep the boat from being cast adrift at the mercy of the tempest.

Note 1. Does the private necessity doctrine, expounded upon here in Vincent, seem to you to be
consistent with, or to diverge from, the principle that there is no duty to rescue at common law? What
principles does it reflect, and what concerns does it seem to try to balance?

Note 2. Does private necessity create a categorical defense (like an immunity?) or a fact-based defense
(like a privilege or other form of circumstance-specific defense)? Why might this matter?

Note 3. Ideological Underpinnings of the Necessity Doctrines. Consider the moral and philosophical
values expressed in the public and private necessity doctrines as defenses to trespass. These defenses
take a position on the value and objective defensibility of various actions that may seem subjectively
necessary to the actor at the time of the unauthorized use of land or property. In a thoughtful article
exploring different conceptions of property against a backdrop of cultures, political institutions and
intellectual theories, Professor Monica E. Eppinger notes the constructedness of the law’s
understanding of private and public uses of space. She provides a hypothetical as a means of exploring
the law’s unstated commitments to certain values over others:

Four adults, desperate to find a home at an affordable cost, together with their families (including
several children) inhabit homes in a development project suspended due to delayed authorizations. The
four friends and their families work on both the buildings and the land to enhance their living conditions
(for instance, by painting the walls and adding a little garden). After a couple of months, the legal
manager of the land discovers them and brings legal action against them. Monica E. Eppinger, The
Challenge of the Commons: Beyond Trespass and Necessity, 66 Am. J. Comp. L. 1, 17 (2018) (citations
omitted)

Eppinger surveys relevant doctrines in tort and property law and explores the “necessity” defenses:

If the use were in pursuit of a public good, for example using vacant premises to provide volunteer
healthcare to irregular migrants, ... the defense the defendant would assert is public rather than private
necessity. ...If the defendant trespassed out of public necessity, unlike private necessity, she owes no
compensation even if the property was harmed. The public necessity defense would only apply if the
defendant could demonstrate she commandeered the building to avert an imminent threat to the
public—for example, preventing or alleviating a deadly epidemic. ... A situation that gives rise to
necessity is imagined as an “emergency” and the privilege must be exercised “in a reasonable time and
in a reasonable manner.” A court during the Great Depression affirmed convictions of several in a
crowd convicted of stealing groceries, over defendants’ objections that they were denied the right to
present the defense of “economic necessity.” Moreover, entry into a dwelling without permission is
treated with a higher degree of disfavor than entry into fields, yards, or other forms of real
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property. Even if a privilege of private necessity is recognized, the trespasser is liable for damage to
the property. Id. at 18.

Eppinger concludes that the legal manager would be successful in ousting the families on the basis of
trespass. She observes:

Until homelessness is considered a matter in which parties hold a “common interest,” it is likely that
the law will excuse trespass to tear down a home to save other buildings from fire as a matter of public
necessity, but not excuse entry into unused dwelling spaces to save individuals from homelessness....
Such is the strength of the ideology of private property, and the dominance of the right to exclude, that
in the United States, people priced out of housing markets and into homelessness do not routinely
shelter in vacant buildings (as envisioned in the hypothetical), as they presume title holders to be armed
with legal doctrines to facilitate evictions. Id. at 23.

Is homelessness exacerbated by entrenched default positions in the private law of tort and property?
Are Professor Eppinger’s concerns something tort law should consider as its common law continues
to develop? If so, are courts the appropriate source of change on the issue, or should changes occur at
the legislative or administrative levels? If no changes are called for, what are the strongest justifications
for retaining the status quo?

Check Your Understanding (2-7)

Question 1. True or False: Private necessity requires a higher standard of proof by the
defendant than public necessity, because the private reputational and property interests of the
plaintiff mandate higher protections.

An interactive H5P element has been excluded from this version of the text. You can view it
online here: https://saidtorts2d.lawbooks.cali.org/?p=50#h5p-45
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MODULE 3. NEGLIGENCE

Negligence is the quintessential tort claim. While its four elements—duty, breach, causation and
harm—must each individually be proven as with any other tort, the heart of the action will turn on a
simple question: did the defendant do something unreasonable that harmed the plaintiff? In a
small subset of cases, an affirmative answer will not lead to liability because the defendant owed no
duty to that particular plaintiff or because the harm the plaintiff suffered was not proximately caused
by the defendant. In another subset of cases, liability will not attach because the plaintiff’s conduct was
also negligent to a level deemed meaningful in that jurisdiction, or the plaintiff and defendant may be
forced to share the costs of the harm suffered. Finally, in some cases, the defendant’s wrongful conduct
will be forgiven because of some immunity available to the defendant or some flaw in the plaintiff’s
case, such as failure to file within the statute of limitations. The core question of culpability, however,
will always return to whether the thing the defendant did, or failed to do, requires—or should require—
that the defendant be held accountable to the plaintiff who suffered as a result.

As you have already learned, “reasonableness” is a standard, not a rule, and determining what is
reasonable proves to be intricate, legally, however simple the inquiry may seem on the surface.
Accordingly, most torts courses dedicate the bulk of the term to understanding how to analyze and
prove the second prong of negligence: whether the defendant breached their duty of due care.
Don’t be distracted by the use of the word “duty” in this common phrasing; duty analysis
concerns whether a defendant owes any obligations to the plaintiff in question; breach analysis
concerns what was reasonable to expect the defendant to do or refrain from doing under the
circumstances. The third prong, causation, considers whether the particular conduct associated with
the breach caused the plaintiff’s harm and the fourth requires the plaintiff to prove that harm did
in fact occur. Note that if the defendant doesbreach their duty of care and the plaintiff is harmed but
the breach is not the action that caused/strong>the harm, then the required “causal nexus”—the
link in the chain of causation—is not present and the claim will fail. For example, if a surgeon
performs drunk but skillfully and, unrelatedly, the anesthesiologist makes an error that it was
not the surgeon’s duty or capacity to prevent or detect, the patient cannot recover against the
drunk surgeon. The breach of duty implicated by performing surgery drunk will not matter for
the purposes of the plaintiff’s negligence claim since the anesthesiologist’s error “severs the chain
of causation.”

Causation also includes an inquiry into proximate cause, which is essentially a policy determination
that allows the factfinder to limit liability in certain kinds of cases. Each of these prongs involves
further complexity but it is nonetheless helpful at the outset to understand what the combined effect of
the inquiries is meant to yield, namely, a legal conclusion about the reasonableness of the defendant’s
actions and their materiality to the plaintiff’s injuries or losses.

In the hypotheticals that follow, you will be asked to focus on one aspect of a negligence claim to
reinforce the general sense you are gaining of how each one operates. The material in the cases to come
will, of course, teach you the proper tests for conducting the analysis pertaining to each element. This
introduction is meant to illustrate how each element operates in isolation and to help prepare you for
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further study. It also may serve as a way for you to test your intuitions about the law against the existing
legal rules to see where they converge or diverge.

Expand On Your Understanding — Drunken Surgeon Hypotheticals

In the hypotheticals that follow, you will be asked to focus on one aspect of a negligence
claim to reinforce the general sense you are gaining of how each one operates. The material
in the cases to come will, of course, teach you the proper tests for conducting the analysis
pertaining to each element. This introduction is meant to illustrate how each element
operates in isolation and to help prepare you for further study. It also may serve as a way
for you to test your intuitions about the law against the existing legal rules to see where they
converge or diverge. Turn each card to reveal the answer.

An interactive H5P element has been excluded from this version of the text. You can view it
online here: https://saidtorts2d.lawbooks.cali.org/?p=52#h5p-46
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Chapter 14. Negligence: Duty

Overview of Duty

Duty, the first of the four elements required in a negligence action, has a special character.

First, it is the only element of negligence decided by the court as a question of law, and thus operates
as a gate-keeping mechanism to help define the contours of tort law and limit the scope of potential
liability. To the extent that the system defines what tort law protects and against what, the duty inquiry
has developed such that defendants do—or do not—owe a duty of care with respect to particular classes
of potential plaintiffs, for particular types of losses, or on particular classes of fact patterns (since
accidents occur and do fall, generally, into recognizable types). Judges decide the question of duty
partly because they are thought to be better at deciding categorical kinds of questions. Judges can see
recurring patterns because over the course of a career on the bench, a judge will decide and read many
cases. Most jurors are likely to serve as factfinders only a few times in their lives, if ever. Jury expertise
is thought to consist of everyday experience applicable to the particular facts of the single case before
them. Yet judges have the capacity to “see the big picture” and categorize similar fact patterns together
in light of prior similar scenarios on which the court (or other courts) have ruled. Judges also have
legal training that helps them to align the policy goals of tort law with the kinds of cases that ought to
be decided at this earliest point in the negligence analysis.

Second, there has been a major evolution in how duty has been conceived, and it’s relevant to your
understanding of the cases courts are deciding in the present era. The standard for duty in most cases
today is whether it was foreseeable that the defendant’s actions would harm the plaintiff. Under
this modern view, if the injury was foreseeable, then the defendant owed a plaintiff a duty unless some
special exception or limitation exists. However, “foreseeable” is a term just about as unhelpful as
“reasonable” in the sense that its meaning is malleable. Nonetheless, that’s the general contemporary
approach. Sometimes it is attributed to a late 19" century case, Heaven v. Pender (1883) 11 Q.B.D.
503, 509, which stated:

[W]henever one person is by circumstances placed in such a position with regard to
another that every one of ordinary sense who did think would at once recognize that if
he did not use ordinary care and skill in his own conduct with regard to those
circumstances he would cause danger of injury to the person or property of the other,
a duty arises to use ordinary care and skill to avoid such danger.

The Restatement now reflects this view: “Ordinarily, a person engaging in conduct that creates risks
to others has a duty to exercise reasonable care to avoid causing them physical harm.” Restatement
(Third) of Torts § 6, cmt. b (2010)

However, historically at common law, it was virtually the opposite of this generalized view of
duty. There was rarely an independent duty for a person (P1) to act or to compensate someone (P2)
for the losses P2 had suffered, unless P1 stood in a particular relationship with P2. P1 was generally
not liable for “nonfeasance,” which is a formal term often meaning that a person chose to do nothing
or somehow failed to act. If P1 had contracted to help or provide services for P2 and P1 didn’t perform
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on that contract, P2’s remedy was in contract law. If in providing services, P1 committed misconduct
through unreasonable behavior (“misfeasance”) and caused harm to P2, P1 had breached their duty of
care and P2 could recover in tort law. Under that last scenario, there wasn’t a breach of contract since
P1 had technically carried out their promise to P2 under the contract even if in doing so their
misconduct created new problems. Accordingly, tort law provided an alternate means of redress for a
problem that wasn’t breach of contract but rather some other sort of loss or injury. The duty in tort law
arose because of the contract but the corresponding legal obligation to compensate for the injury caused
by the careless fulfillment of the contract sounded in tort law. Consequently, this may have reinforced
the early view that without a contract, recovery in tort was nearly impossible without some alternative
source of legal obligation flowing between the parties. Indeed, that was one way courts kept the early
scope of negligence law narrow.

The concept of “privity,” a contract-like relationship, arose to define a legal relationship broader
than a contract, and courts allowed tort recovery for those who “stood in privity”” with one another. For
instance, a customer who bought goods or chattels from a merchant stood in privity with them (despite
the lack of a formal contract) but their non-purchasing spouse did not. This caused some case outcomes
that seemed puzzling and unfair; why shouldn’t the non-purchasing spouse be able to recover in tort
law when the product caused them injury and they were very much a foreseeable user of the product?
Over time, the concept of privity continued to expand in piecemeal and the restrictions on recovery
relaxed until the requirement of privity, too, yielded, as you will most likely explore further if your
course covers product liability law (Module 5).

In cases where there was no contract or privity, courts increasingly looked for a “special
relationship” between parties. Under this approach, while strangers did not owe each other a duty to
assist each other, those who stood in a special relationship even without a contract or privity—such as
family members, close friends or members of a group engaged in an activity together—were commonly
found to have a duty arising out of that special relationship. In addition, when a person voluntarily
undertook a rescue of some kind (or simply stepped in to help), their actions created a duty to follow
through with what they had offered, behaving reasonably under the circumstances. These means of
creating a duty—through special relationships or voluntary undertakings—remain important in the
legal system today.

The early 20th century witnessed the expansion of duty to a sphere of foreseeable people who might
suffer harms from one’s tortious conduct and who thus deserved compensation regardless of contract,
privity or relationship. Courts routinely articulated the scope of the duty to behave reasonably in
language that left no room for doubt: “[E]very person owes to all others a duty to exercise ordinary
care to guard against injury which naturally flows as a reasonably probable and foreseeable
consequence of his act, and ... such duty does not depend upon contract, privity of interest or the
proximity of relationship, but extends to remote and unknown persons.” Nelson v. Union Wire Rope
Corp., 31 1ll.2d 69, 86 (1964) These changes in the law largely originated in the domain of product
liability law where the expansion of duty paved the way for the broader default rule that has come to
be the majority rule: everybody owes a duty of care to refrain from conduct that foreseeably harms
others.

In the contemporary era, however, stubborn exceptions to the traditional rule of no duty remain,
creating a diversity of rules with regard to duty. In a subset of cases there remains no duty while in
other areas (such as premises liability and the duty to compensate for purely emotional losses) that old
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rule has been eroded over time to a patchwork of rules that create duties to take certain steps under
certain circumstances. These have sometimes been classified as “general” versus “affirmative”
duties, intended to track the categories of “misfeasance” (which there was a general duty to avoid) and
“nonfeasance” (which gave rise to no duty except in cases where a so-called affirmative duty arose
because of a special relationship or voluntary undertaking as noted above, or under other exceptions).

An Updated Way to Categorize Types of Duty

Although this has been the way law students were traditionally instructed on the law of duty, these
terms (misfeasance/nonfeasance; general/affirmative duty) are not that useful. Students and professors
alike have long found them very difficult to define and apply. Consider that “misfeasance” could
include both negligently fixing your car’s brakes by going to an unlicensed irresponsible
mechanic or failing to take action with respect to your service light’s warning that your brakes might
fail soon. Yet failing to take action sounds more like “nonfeasance” which in theory gives rise to no
duty. There are formalistic ways to arrive at the conclusion that in fact there is a duty to get your brakes
fixed—cars are dangerous vehicles and some states find there is a “non-delegable duty” to make sure
your vehicle is safe for driving, for instance. But that general problem of action versus inaction remains
a thorny one and this division has puzzled theorists.

Beyond that, the terms are outdated and hearken back to an era when landlords owed their tenants no
duty and even landowners’ duties to entrants were more tightly circumscribed. Recently, two
preeminent torts scholars have called for a recognition that the “exceptions” formerly understood in
terms of “affirmative duties” can be understood either as articulations of the general duty or as subsets
of now well-settled law in which the default is no longer “no duty.”

These distinctions are problematic in both descriptive and normative respects. On a
descriptive level, many cases of what tort law calls nonfeasance are difficult, if not
impossible, to distinguish from misfeasance. Similarly, sometimes even misfeasance
does not look like misfeasance; there are instances of what tort law calls misfeasance
that are hard to distinguish from nonfeasance. On a normative level, meanwhile, the
distinctions’ significance can be difficult to discern. Even in paradigm cases where the
descriptive distinction between misfeasance and nonfeasance is clear—such as the case
of the driver who hits the pedestrian versus the bystander who fails to rescue—the
normative distinction can be elusive. Kenneth S. Abraham and Leslie
Kendrick, There’s No Such Thing As Affirmative Duty, 104 lowa L. Rev. 1649 (2019).

The challenge in offering an updated, revisionist approach to duty lies in the fact that the other
resources students may consult (hornbooks, commercial outlines, bar preparation materials) and the
older cases they read will likely contain some references to these outdated terms. The virtue in
revisionism, however, lies in offering the opportunity for greater conceptual clarity and what is now a
more accurate view of the case law. To that end, this textbook will refer to the older categories that
have been used to define classes of duties and their “exceptions” (such as voluntary undertakings and
special relationships; those are still “good law”’). However, I dispense with the language of “affirmative
duty” and, following Abraham and Kendrick, try to situate the duty cases in the legal contexts in which
these contemporary rules have developed. I will not emphasize the “misfeasance” versus
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“nonfeasance” distinction any further as I do not believe it is productive and years of conversations
with students have persuaded me that they do not find it helpful either.

Duties By Type of Actor and Type of Harm

Special duties historically have applied to certain classes of actors, including common carriers (as
you learned in Module 1 in the discussion preceding Gulf v. Luther), innkeepers and landowners. It
was expedient for courts to determine the legal obligations of whole classes of entities in this way since
the rules affected so many people. Creating predictable patterns of potential liability allowed
businesses to plan for or prevent it and to conduct their operations with some amount of awareness of
their likely legal risk.

In my view, there is also a hybrid nature to the way duty is determined in cases associated with
property. Ordinarily, the question of duty is distinct from the conduct that the duty requires. For
instance, to say that a common carrier has a duty (or even a heightened duty in some jurisdictions) does
not specify what that requires them to do. So-called “premises liability,” which flows from the duties
one has in association with maintaining property for those who enter it is unusual in that the duty may
be accompanied by particular actions the duty requires (such as a duty to warn of a hidden danger or a
duty to fence off a dangerous feature). That premises liability diverges from the general framework
makes determining the duty of landowners unusually complex at times. Students (and courts!) find the
distinctions between duty and breach of duty understandably confusing so anticipating the complexity
and confusion somewhat can be helpful. With respect to landowners (as well as possessors and
occupiers of land), there is a significant jurisdictional divergence you will want to keep straight so you
learn and differentiate both the majority and minority approaches.

A final way that courts have modulated the scope of tort law and used duty as a gatekeeping measure
is through the kinds of losses for which tort law permits recovery. Courts have consistently held that
parties may not recover for purely economic losses and this has been framed in terms of duty: there
is no duty to prevent purely economic losses to another. For most of the history of U.S. tort law,
courts were reluctant to allow parties to recover for purely emotional losses, as well. That bright-line
restriction has been eroded over time with the rise of actions for intentional infliction of emotional
distress as well as negligent infliction of emotional distress. In practice, both torts are rarely viable
alone, without other accompanying actions. In almost all jurisdictions that recognize the negligent
version of the tort, the action is limited by requirements that reflect the longstanding judicial reluctance
to open the floodgates to emotional distress claims more broadly. This means that there is effectively
only a limited duty to prevent purely emotional losses; the duty will depend on a number of factors
set out in a given jurisdiction.
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Expand On Your Understanding — Choking Victim Duty

Hypotheticals

Review the following hypotheticals. Turn each card to reveal the answer.

An interactive H5P element has been excluded from this version of the text. You can view it
online here: https://saidtorts2d.lawbooks.cali.org/?p=53#h5p-47

Questions or Areas of Focus for the Readings

e Do you agree with where courts do and don’t find that a duty exists? Descriptively?
Normatively?

e Look for references to the purposes of tort law, even if you find them by “reading between the
lines”’; what role can you see duty playing as a factor in shaping tort policy?

e When are courts choosing to diverge from older rules versus pronouncing themselves
constrained by prior precedents or rules? What do you notice about fact patterns in which courts
do or don’t announce a change?

e Inwhat ways do you see duty analysis reflecting sociological issues or context? If you changed
the gender of the parties in the cases that follow, or made race or class explicit with respect to
one or the other of the parties, for instance, might the analysis change?
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Chapter 15. Duty As a Function of Foreseeability (Socratic
Script)

The general rule of duty depends on foreseeability. Where harms are foreseeable, both moral and legal
notions suggest that it is proper to prevent them unless the costs or risks of doing so outweigh the costs
or risks of not doing so. Efficiency, fairness, deterrence and compensation are all powerful rationales
for pinning duty to foreseeability—in theory. In practice, determining what is foreseeable has
commonly been an exercise in judicial policymaking with lines drawn that sometimes seem principled
and coherent and other times seem outcome-driven, poorly reasoned or even incoherent.

Foreseeability has often played a role in constricting the scope of liability but it expanded the scope of
duty with respect to landlord liability. Were landlords liable to their tenants and their guests, when
third parties committed crimes for which the landlords were not directly responsible? The common
law answer was no, reflecting the default to “no duty.” However, fifty years ago a landmark case Kline
v. 1500 Massachusetts Ave., 439 F.2d 477 (1970), signaled the start of courts’ willingness to find a
duty in some cases of landlord responsibilities to prevent third-party crimes. The following case also
provides a helpful overview of the changing notions of duty over time.

Note: The case mentions a sexual assault in the background of the fact pattern but does not dwell on
or recount it beyond that.

Walls v. Oxford Management Co., Inc., Supreme Court of New Hampshire
(1993)
(137 N.H. 653)

[The legal question is: Does New Hampshire law impose a duty on landlords to provide security to
protect tenants from the criminal attacks of third persons?]

On December 13, 1988, the plaintiff, Deanna Walls, was sexually assaulted in her vehicle, which was
parked on the premises of the Bay Ridge Apartment Complex in Nashua. The plaintiff lived with her
mother, who leased an apartment at Bay Ridge. Gerard Buckley was arrested and subsequently
convicted of sexually assaulting the plaintiff. Bay Ridge is owned by defendant Nashua—Oxford Bay
Associates Limited Partnership (Nashua—Oxford), and managed by defendant Oxford Management
Company, Inc. (Oxford). It consists of 412 apartments located in fourteen buildings. During the two
years prior to the assault, the Bay Ridge complex had been the site of a number of crimes directed
against property, including eleven automobile thefts, three attempted automobile thefts, and thirty-one
incidents involving criminal mischief/theft. No sexual assaults or similar attacks against persons had
been reported.

The plaintiff brought this action in federal court, charging that the defendants “had a duty to hire and
contract with a competent management company, had a duty to provide reasonable security measures
for the protection of residents of Bay Ridge, a duty to warn residents of its lack of security, as well as
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a duty to warn residents of the numerous criminal activities which had taken place on the premises of
Bay Ridge and in the vicinity of Bay Ridge.”

The plaintiff alleges that the defendants breached these duties, and that the breach was a proximate
cause of the sexual assault. *656

1. Landlord’s Duty to Secure Tenants Against Criminal Attack

The issues raised by the first question [before] the court at the confluence of two seemingly
contradictory principles of law. On one hand lies the accepted maxim that all persons, including
landlords, have a duty to exercise reasonable care not to subject others to an unreasonable risk of
harm. See Sargent v. Ross, 113 N.H. 388, 391 (1973). On the other hand, a competing rule holds that
private persons have no general duty to protect others from the criminal acts of third persons. See
Restatement (Second) Of Torts § 314 (1965); W. Page Keeton et al., Prosser and Keeton on the Law
of Torts, § 33, at 201 (5th ed. 1984).

Claims for negligence “rest primarily upon a violation of some duty owed by the offender to the injured
party.” [c] Absent a duty, there is no negligence. Whether a duty exists in a particular case is a question
of law. [cc] Only after a court has determined that a defendant owed a plaintiff a duty, and identified
the standard of care imposed by that duty, may a jury consider the separate question of whether the
defendant breached that duty. [c]

While of paramount importance to the analysis of a claim for negligence, duty “is an exceedingly
artificial concept.” Libbey v. Hampton Water Works Co., 118 N.H. 500, 502, (1978). In some cases, a
party’s actions give rise to a duty. [c] A party who does not otherwise have a duty, but who voluntarily
renders services for another, has been held to a duty of reasonable care in acting. [c] Restatement
(Second) Of Torts, supra 88 323, 324. In other cases, a duty to act exists based on a special relationship
between two parties. [c] In either case, the scope of the duty imposed is limited by what risks, if any,
are reasonably foreseeable. [c] As a general rule, “a defendant will not be held liable for negligence if
he could not reasonably foresee that his conduct would result in an injury or if his conduct was
reasonable in light of what he could anticipate.”

*657 When charged with determining whether a duty exists in a particular case, we necessarily
encounter the broader, more fundamental question of “whether the plaintiff’s interests are entitled to
legal protection against the defendant’s conduct.” Libbey, 118 N.H. at 502 (quotation omitted). The
decision to impose liability ultimately rests on “a judicial determination that the social importance of
protecting the plaintiff’s interest outweighs the importance of immunizing the defendant from extended
liability.” Libbey, 118 N.H. at 502. See generally Keeton, supra § 54, at 358 (duty not sacrosanct in
itself, but only expression of sum total of policy considerations).

At one time, landlords enjoyed considerable immunity from “simple rules of reasonable conduct which
govern other persons in their daily activities.” Sargent, 113 N.H. at 391. A landlord owed no general
duty to his tenants, and could be found liable for injuries caused by a defective or dangerous condition
on leased property only if the injuries were “attributable to (1) a hidden danger in the premises of which
the landlord but not the tenant [was] aware, (2) premises leased for public use, (3) premises retained
under the landlord’s control, such as common stairways, or (4) premises negligently repaired by the
landlord.” Id. at 392. In Sargent, however, this court abolished landlord immunity, and held that a
landlord has a duty to act as a reasonable person under all the circumstances. Id. at 397. We
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acknowledged that “[c]onsiderations of human safety within an urban community dictate that the
landowner’s relative immunity, which is primarily supported by values of the agrarian past, be
modified in favor of negligence principles of landowner liability.” 1d. at 396 (quotation omitted).

While we can state without reservation that landlords owe a general duty of reasonable care to their
tenants, our efforts at resolving the first question presented are complicated by the competing common
law rule that private citizens ordinarily have no duty to protect others from criminal attacks. See
generally Restatement (Second) of Torts, supra 8 314; Keeton, supra § 33, at 201; Kline v. 1500
Massachusetts Avenue Apartment Corp., 439 F.2d 477, 481 (D.C.Cir.1970). This rule is grounded in
the fundamental unfairness of holding private citizens responsible for the unanticipated criminal acts
of third parties. “Under all ordinary and normal circumstances, in the absence of any reason to expect
the contrary, the actor may reasonably proceed upon the assumption that others will obey
the *658 law.... Although [crimes] do occur ... they are still so unlikely that the burden of taking
continual precautions against them almost always exceeds the apparent risk.” Keeton, supra § 33, at
201. In keeping with this rule, courts have largely refused to hold landlords to a general duty to protect
tenants from criminal attack. [c]

We agree that as a general principle, landlords have no duty to protect tenants from criminal attack.
Without question, there is much to be gained from efforts at curtailing criminal activity. Yet, we will
not place on landlords the burden of insuring their tenants against harm from criminal attacks.

Our inquiry is not concluded, however, as we must further consider whether exceptions to the general
rule against holding individuals liable for the criminal attacks of others apply to the landlord-tenant
relationship. A review of the law in this area suggests four such exceptions. The first arises when a
special relationship, such as that of innkeeper-guest, or common carrier-passenger, exists between the
parties. See Restatement (Second) of Torts, supra § 314A. Courts have repeatedly held, however, that
a landlord-tenant relationship is not a special relationship engendering a duty on the part of the landlord
to protect tenants from criminal attack. [cc] But see Kline v. 1500 Massachusetts Avenue, 439 F.2d at
485 (finding landlord-tenant relationship analogous to that of innkeeper-guest).

A second exception arises where “an especial temptation and opportunity for criminal
misconduct brought about by the defendant, will call upon him to take precautions against it.”
Keeton, supra § 33, at 201 (emphasis added). This exception follows from the rule that a party who
realizes or should realize that his conduct has created a condition which involves an unreasonable risk
of harm to another has a duty to exercise reasonable care to prevent the risk from taking
effect. Restatement (Second) of Torts, supra 8 321; see also Restatement (Second) of Torts, supra 8§
448 (criminal act of third person is superseding cause of harm to another unless defendant could have
foreseen that his negligent conduct increased risk of crime). Accordingly, in the majority of cases in
which a landlord has *659 been held liable for a criminal attack upon a tenant, a known physical defect
on the premises foreseeably enhanced the risk of that attack. See, e.g., Braitman v. Overlook Terrace
Corp., 68 N.J. 368, 377, 381 (1975) (defective deadbolt on apartment door); Aaron, 758 S.W.2d at 446
(broken window latch); Duncavage v. Allen, 147 11l.App.3d 88 (1986) (inoperable lighting; ladder left
unattended near unlocked window).

A third exception is the existence of overriding foreseeability. Some courts have held landlords to a
duty to protect tenants from criminal attacks that were clearly foreseeable, even if not causally related
to physical defects on the premises. See, e.g., Trentacost v. Brussel, 82 N.J. 214, 218 (1980) (criminal

204



activity apparent in plaintiff’s neighborhood); Holley v. Mt. Zion Terrace Apartments, Inc., 382 So.2d
98, 100 (Fla.App.1980) (apartment complex plagued by high incidence of serious crime); Kline v. 1500
Massachusetts Avenue, 439 F.2d at 483 (crimes perpetrated against tenants in common area of
apartment complex); Johnston v. Harris, 387 Mich. 569, 573-74 (1972); Faheen By Hebron v. City
Parking Corp., 734 S.W.2d 270, 273 (Mo.App.1987).

The fourth exception derives from the general tort principle that one who voluntarily assumes a duty
thereafter has a duty to act with reasonable care. See Restatement (Second) of Torts, supra 8§88 323, 324.
Thus, landlords who gratuitously or contractually provide security have been found liable for removing
the security in the face of a foreseeable criminal threat. [cc]

We hold that while landlords have no general duty to protect tenants from criminal attack, such a duty
may arise when a landlord has created, or is responsible for, a known defective condition on a premises
that foreseeably enhanced the risk of criminal attack. Moreover, a landlord who undertakes, either
gratuitously or by contract, to provide security will thereafter have a duty to act with reasonable care.
Where, however, a landlord has made no affirmative attempt to provide security, and is not responsible
for a physical defect that enhances the risk of crime, we will not find such a duty. We reject liability
based solely on the landlord-tenant relationship or on a doctrine of overriding foreseeability.

A finding that an approved exception applies is not dispositive of the landlord’s liability for a tenant’s
injury. Where a landlord’s duty is premised on a defective condition that has foreseeably enhanced the
risk of criminal attack, the question whether the defect *660 was a proximate or legal cause of the
tenant’s injury remains one of fact. Moreover, where a landlord has voluntarily assumed a duty to
provide some degree of security, this duty is limited by the extent of the undertaking. [c] Rowe, 125
I11.2d at 218-19, 126 Ill. Dec. at 526. For example, a landlord who provides lighting for the exterior of
an apartment building might be held liable for failing to insure that the lighting functioned properly,
but not for failing to provide additional security measures such as patrol services or protective fencing.

The answer to the [***] question is no, subject to the pleading or proof, as appropriate, of facts
supporting the approved exceptions.

Remanded.

Note 1. Revisiting the purposes of tort law—fairness, compensation, deterrence, efficiency and social
justice—which of these are served (and disserved) by attaching tort liability to landlords for third-party
criminal attacks suffered by their tenants?

Note 2. Whom does a blanket rule on this issue serve best? If tort liability does not attach to landlords
for third-party criminal activity, what other incentives do landlords have to make their property safer
for the benefit of their tenants? Do you think they are as effective as those that tort law ordinarily
attempts to create? What are the effects, for tenants, of expanding the liability of landlords?
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Expand On Your Understanding — Socratic Script: Walls v. Oxford

Management

Question 1. What is the holding of the case?

An interactive H5P element has been excluded from this version of the text. You can view it online
here: https://saidtorts2d.lawbooks.cali.org/?p=55#h5p-48

Question 2. Why is a jury not involved in resolving the case?

An interactive H5P element has been excluded from this version of the text. You can view it online
here: https://saidtorts2d.lawbooks.cali.org/?p=55#h5p-49

Question 3. What tension in common law rules does the court identify in its reasoning? Another
way of putting this question is that the court identifies a set of competing default rules; how does
it frame those and how does it tailor its holding in light of them?

An interactive H5P element has been excluded from this version of the text. You can view it online
here: https://saidtorts2d.lawbooks.cali.org/?p=55#h5p-50

Question 4. What does the court mean when it states that it “will not place on landlords the
burden of insuring their tenants against harm from criminal attacks”?

An interactive H5P element has been excluded from this version of the text. You can view it online
here: https://saidtorts2d.lawbooks.cali.org/?p=55#h5p-51

Question 5. What consequences might follow if courts routinely did find that landlords owed
their tenants a general duty of care to prevent criminal attacks?

An interactive H5P element has been excluded from this version of the text. You can view it online
here: https://saidtorts2d.lawbooks.cali.org/?p=55#h5p-52

Tarasoff v. Regents of the University of California is that rare case that many non-lawyers recognize
(and may fear). In the fields of medicine, psychology and social work, the case is routinely taught
because of its impact on the duties of those who become aware of credible risks to specific third parties.
The case surprised many by finding there was a duty on the part of a therapist to warn a specific third
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