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Preface

This Casebook is intended to be used in an upper-division course covering
the First Amendment to the United States Constitution.

Its 14 chapters are substantially the same length, with the exception of
Chapter One, the introduction, and Chapters Eleven and Twelve which in
combination are the usual length. It is intended for 13 or 14 week semester
that meets once or twice per week. Each Chapter contains a “Chapter
Outline” at the beginning for ease of reference.

The Casebook is organized with the Speech Clauses as Part One and the
Religion Clauses as Part Two. Unlike many other courses, there is no
accepted organizational scheme within these broad areas. As the
Introduction notes, First Amendment doctrine, especially within freedom of
speech, presents a varied and haphazard landscape. The Casebook follows a
scheme that has proven effective in my years of teaching the course to
hundreds of students.

The selection of cases tends toward the most recent and these tend to be less
heavily edited. These recent cases often contain extended discussions of
earlier cases that are not included in the Casebook.

The excerpted cases and all cases in the Notes contain the official citation.
However, within the text of excerpted cases, the full citations of cases are
not included: only the case name and year appears the first time the case is
cited within the opinion. Moreover, case citations are not always indicated
by ellipses. When content is omitted, this is indicated by this symbol: ***,

This Casebook has been immeasurably improved by comments from my
students in First Amendment at CUNY School of Law, especially those in
the class in the Spring of 2015 when a “dry run” of the Casebook was used.
Their responses to my queries (e.g., “which 5 pages did you find least
helpful in this chapter?”), their engagement with the materials and original
contributions, as well as their notations of typographical errors, are deeply
appreciated.
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. Text

Congress shall make no law respecting an establishment of religion, or
prohibiting the free exercise thereof; or abridging the freedom of speech, or
of the press; or the right of the people to peaceably assemble, and to
petition the Government from redress of grievances.

II. The Clauses

A. The Religion Clauses

The religion clauses are two separate but intertwined clauses.

«©

First, the text forbids Congress making laws respecting “an
establishment of religion.” The Establishment Clause - - - more properly
denominated an anti-Establishment Clause or disestablishment Clause,
but routinely called the Establishment Clause - - means at its most
basic that there cannot be a government religion. This is distinct from
many other nations in which there is a national religion, including Great
Britain’s Church of England. More specific meanings of what an
“establishment” of religion might mean have been the subject of
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numerous cases and controversies. Most vexing have been government
support for religious education and for government displays of religiosity.

Second, the text forbids Congress making laws that would prohibit “the
free exercise” of religion. This “freedom of religion” clause means at its
most basic that government cannot outlaw a religion. Again, the history
of England is instructive including criminal trials for heresy. And again,
the more specific meanings of “prohibiting” and “free exercise” have been
the subject of numerous cases and controversies. The extent to which
the government must accommodate religious beliefs and practices has
been the most contentious.

(Part Two, Chapters Eleven through Fourteen discuss the Religion
Clauses).

B. The Free Speech Clause

The First Amendment’s “freedom of speech” clause is the primary means
of protecting expression. It is the clause that most people think of when
they think of the First Amendment and it occupies a central place in
First Amendment doctrine and theory. Indeed, other First Amendment
rights are often grounded in the free speech clause. (Part One treats the
extensive doctrine under the Speech Clause).

C. The Press Clause

The text’s “or of the press” language immediately after the prohibition of
the abridgement of freedom of speech might seem to guarantee freedom
of the press as a separate right. Doctrinally, the “free press” clause is
often coextensive with the “free speech” clause. (The Press Clause is
further discussed in Chapter Four).

D. The Assembly Clause

The Assembly Clause has not been the source of rights or doctrinal
explication. Some of the framers imagined the clause to be superfluous
and its interpretation has proven this to be true. (The Assembly Clause
is further discussed in Chapter Seven).

E. The Petition Clause

Like the Assembly Clause, the Petition Clause has not been the source of
robust rights under the First Amendment. However, in Borough of
Duryea v. Guarniert, 564 U.S. ___ (2011), the Court held that the Petition
Clause and the Speech Clause are not necessarily coextensive. In that
case, a public employee brought a First Amendment claim that he had
been terminated in retaliation for filing a grievance, i.e., a “petition.” The
Court held, however, that the Petition Clause should be interpreted in
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this case as coextensive with Speech Clause doctrine which would
require the employee to be speaking about a matter of public concern.
(The First Amendment rights of public employees are discussed in
Chapter Five).

F. Association: The “Missing” Clause

Note that the text of the First Amendment does not contain the word
“association” although it is often thought to include it. This right,
grounded in the Speech Clause, is often said to begin with the Court’s
decision in NAACP v. Alabama ex rel. Patterson, 357 U.S. 449 (19358)
(included in Chapter Eight). In addition to the right to anonymity in
belonging to an organization as in NAACP, other associational First
Amendment rights include the ability of organizations to determine their
membership in light of anti-discrimination laws. (These cases are
included in Chapter Six).

lll. International Perspectives

The rights encompassed in the United States Constitution’s First
Amendment are generally included in human rights documents and
other national constitutions. The prohibition of government religion, as
mentioned above, is less universal.

The Universal Declaration of Human Rights (1947) provides:

Article 18.

Everyone has the right to freedom of thought, conscience and religion; this right
includes freedom to change his religion or belief, and freedom, either alone or in
community with others and in public or private, to manifest his religion or belief
in teaching, practice, worship and observance.

Article 19.

Everyone has the right to freedom of opinion and expression; this right includes
freedom to hold opinions without interference and to seek, receive and impart
information and ideas through any media and regardless of frontiers.

Article 20.

(1) Everyone has the right to freedom of peaceful assembly and association.

(2) No one may be compelled to belong to an association.

The International Covenant on Civil and Political Rights (ICCPR) (1966)
provides:

Article 18

1. Everyone shall have the right to freedom of thought, conscience and religion.
This right shall include freedom to have or to adopt a religion or belief of his
choice, and freedom, either individually or in community with others and in
public or private, to manifest his religion or belief in worship, observance,
practice and teaching.

2. No one shall be subject to coercion which would impair his freedom to have or
to adopt a religion or belief of his choice.
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3. Freedom to manifest one's religion or beliefs may be subject only to such
limitations as are prescribed by law and are necessary to protect public safety,
order, health, or morals or the fundamental rights and freedoms of others.

4. The States Parties to the present Covenant undertake to have respect for the
liberty of parents and, when applicable, legal guardians to ensure the religious
and moral education of their children in conformity with their own convictions.
Article 19

1. Everyone shall have the right to hold opinions without interference.

2. Everyone shall have the right to freedom of expression; this right shall include
freedom to seek, receive and impart information and ideas of all kinds,
regardless of frontiers, either orally, in writing or in print, in the form of art, or
through any other media of his choice.

3. The exercise of the rights provided for in paragraph 2 of this article carries
with it special duties and responsibilities. It may therefore be subject to certain
restrictions, but these shall only be such as are provided by law and are
necessary:

(a) For respect of the rights or reputations of others;

(b) For the protection of national security or of public order (ordre public), or of
public health or morals.

Article 20

1. Any propaganda for war shall be prohibited by law.

2. Any advocacy of national, racial or religious hatred that constitutes
incitement to discrimination, hostility or violence shall be prohibited by law.
Article 21

The right of peaceful assembly shall be recognized. No restrictions may be
placed on the exercise of this right other than those imposed in conformity with
the law and which are necessary in a democratic society in the interests of
national security or public safety, public order (ordre public), the protection of
public health or morals or the protection of the rights and freedoms of others.
Article 22

1. Everyone shall have the right to freedom of association with others, including
the right to form and join trade unions for the protection of his interests.

2. No restrictions may be placed on the exercise of this right other than those
which are prescribed by law and which are necessary in a democratic society in
the interests of national security or public safety, public order (ordre public), the
protection of public health or morals or the protection of the rights and freedoms
of others. This article shall not prevent the imposition of lawful restrictions on
members of the armed forces and of the police in their exercise of this right.

3. Nothing in this article shall authorize States Parties to the International
Labour Organisation Convention of 1948 concerning Freedom of Association and
Protection of the Right to Organize to take legislative measures which would
prejudice, or to apply the law in such a manner as to prejudice, the guarantees
provided for in that Convention.

Note the qualifications and balancing in the ICCPR and the mandate for
the prohibition of hate speech. When the United States adopted the
ICCPR in 1992, it specifically included a reservation regarding Article 20:

That Article 20 does not authorize or require legislation or other action by the

United States that would restrict the right of free speech and association
protected by the Constitution and laws of the United States.
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U.S. reservations, declarations, and understandings, International
Covenant on Civil and Political Rights, 138 Cong. Rec. S4781-01 (daily
ed., April 2, 1992). The Senate Committee Report additionally implicitly
rejected any balancing of free expression rights against other rights even
if allowed under the ICCPR in favor of adherence to First Amendment
doctrine, Senate Comm. on Foreign Relations, Report on the
International Covenant on Civil and Political Rights, S. Exec. Rep. No .
23, 1 (102 nd Sess. 1992).

The Constitution of the Republic of South Africa (1996) is considered
among the most progressive in the world. Consider its relevant
provisions:

15. Freedom of religion, belief and opinion

1. Everyone has the right to freedom of conscience, religion, thought, belief
and opinion.
2. Religious observances may be conducted at state or state-aided

institutions, provided that

. those observances follow rules made by the appropriate public authorities;
b. they are conducted on an equitable basis; and

c. attendance at them is free and voluntary.
3
a

o

. This section does not prevent legislation recognising
i. marriages concluded under any tradition, or a system of religious,
personal or family law; or
ii. systems of personal and family law under any tradition, or adhered to
by persons professing a particular religion.
b. Recognition in terms of paragraph (a) must be consistent with this section
and the other provisions of the Constitution.

16. Freedom of expression

Everyone has the right to freedom of expression, which includes

. freedom of the press and other media;

. freedom to receive or impart information or ideas;

. freedom of artistic creativity; and

academic freedom and freedom of scientific research.
The right in subsection (1) does not extend to

. propaganda for war;

. incitement of imminent violence; or

advocacy of hatred that is based on race, ethnicity, gender or religion, and

that constitutes incitement to cause harm.

CTPNRAO TP

17. Assembly, demonstration, picket and petition
Everyone has the right, peacefully and unarmed, to assemble, to demonstrate, to
picket and to present petitions.

18. Freedom of association
Everyone has the right to freedom of association.

19. Political rights

1. Every citizen is free to make political choices, which includes the right

a. to form a political party;

b. to participate in the activities of, or recruit members for, a political party; and
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c. to campaign for a political party or cause.
*kk

IV. State Action and Incorporation Against the
States

The United States Constitution has two important features that are vital
in the consideration of its First Amendment.

First, there is the requirement of “state action” as evinced by the opening
words of the text: Congress shall make no law. Like other constitutional
protections (with the notable exception of the Thirteenth Amendment),
the First Amendment is a guarantee against infringement by the
government rather than private actors.

The First Amendment is notable, however, in that people often invoke it
against when they are “silenced” by criticism or even interrupted on a
talk show. For example, Dr. Laura Schlessinger, whose racial epithets on
her radio show have caused criticism, announced her retirement from
the show in 2010 reportedly claiming that she wants "to regain my First
Amendment rights." Sarah Palin also invoked the First Amendment in
two tweets defending Schlessinger:

Dr.Laura: don't retreat...reload! (Steps aside bc her 1st Amend.rights ceased 2exist
thx 2activists trying 2silence”isn’t American,not fair”);

Dr.Laura=even more powerful & effective w/out the shackles, so watch out
Constitutional obstructionists. And b thankful 4 her voice,America!

Second, there is the question of federalism. Importantly, while the First
Amendment constrains only government, it constrains all governments.
Although the text begins “Congress shall make not law,” the provisions of
the First Amendment have been applied to the states (and thus their
subdivisions) through the process of selective incorporation under the
Fourteenth Amendment’s Due Process Clause.

The First Amendment’s Speech Clause is considered the first of the rights
in the Bill of Rights to be incorporated against the states, see Gitlow v.
New York, 268 U.S. 652 (1925). In Near v. Minnesota, 283 U.S. 697, 707
(1931), the Court noted discussed the Press Clause and stated it “is no
longer open to doubt that the liberty of the press and of speech is within
the liberty safeguarded by the due process clause of the Fourteenth
Amendment from invasion by state action.”

The Religion Clauses were likewise deemed applicable to the states in the
Twentieth Century. In Cantwell v. Connecticut, 310 U.S. 296, 303 (1940),
the Court held that the “fundamental concept of liberty embodied” in the
Due Process Clause of the Fourteenth Amendment “embraces the
liberties guaranteed by the First Amendment.” It continued, the “First
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Amendment declares that Congress shall make no law respecting an
establishment of religion or prohibiting the free exercise thereof. The
Fourteenth Amendment has rendered the legislatures of the states as
incompetent as Congress to enact such laws.” However, because
Cantwell did not involve the Establishment Clause, the case of Everson v.
Board of Education, 330 U.S. 1 (1947), decided seven years later, is
generally considered authority for the proposition that the Establishment
Clause applies with equal force to the states as to the federal government.

There is one current United States Supreme Court Justice who has
expressed the opinion that the Establishment Clause is not incorporated
against the states. See Town of Greece v. Galloway, 572 U.S. __ (2015)
(Thomas, J., concurring); Elk Grove Unified School Dist. v. Newdow, 542
U.S. 1, 49-51 (2004) (Thomas, J., concurring in judgment); Van Orden v.
Perry, 545 U. S. 677-693 (2005) (Thomas, J., concurring); Zelman v.
Simmons-Harris, 536 U. S. 639-680 (2002) (Thomas, J., concurring).
Justice Thomas has argued that unlike the Free Exercise Clause, which
protects an individual right, the “text and history of the Establishment
Clause strongly suggest that it is a federalism provision intended to
prevent Congress from interfering with state establishments.” Elk Grove,
542 U.S. at 49. Under Thomas’s view, states could “establish” a religion,
or, at the very least, the actions of states regarding establishment should
be analyzed with less rigor. The vast majority of First Amendment
practitioners and scholars, as well as judges, consider the Establishment
Clause to be applicable to the states and their subdivisions.

V. History: The Firstness of the First Amendment

It is often argued that the First Amendment contains the “first freedoms”
and were so highly valued by the Framers of the Constitution that they
were placed first.

However, the history is a bit more nuanced. Consider the original
Articles of Amendment to the Constitution:

Congress of the United States begun and held at the City of New-York, on
Wednesday the fourth of March, one thousand seven hundred and eighty nine
(1789). Articles in addition to, and Amendment of the Constitution of the United
States of America, proposed by Congress and ratified by the Legislatures of the
several States, pursuant to the fifth Article of the original Constitution.

Original Amendments PASSED by Congress to be ratified by States

Article the first ... After the first enumeration required by the first article of the
Constitution, there shall be one Representative for every thirty thousand, until
the number shall amount to one hundred, after which the proportion shall be so
regulated by Congress, that there shall be not less than one hundred
Representatives, nor less than one Representative for every forty thousand
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persons, until the number of Representatives shall amount to two hundred; after
which the proportion shall be so regulated by Congress, that there shall not be
less than two hundred Representatives, nor more than one Representative for
every fifty thousand persons.

Article the second ... No law, varying the compensation for the services of the
Senators and Representatives, shall take effect, until an election of
Representatives shall have intervened.

Article the third ... Congress shall make no law respecting an establishment of
religion, or prohibiting the free exercise thereof; or abridging the freedom of
speech, or of the press; or the right of the people peaceably to assemble, and to
petition the Government for a redress of grievances.

Articles/Amendments One and Two are not ratified by the States. Thus,
Article/Amendment Third becomes Article/Amendment First: the current
First Amendment. (Note that Article/Amendment Two becomes the 27th
Amendment in 1992))

Nevertheless, the Framers of the Constitution were undoubtedly
influenced by the history of England and their own experiences regarding
both speech and religion. In terms of speech and press, the “licensing” of
publications and criminal prosecutions for sedition were important. In
terms of religion, the violent history of religious conflicts in Great Britain
and the rest of Europe were paramount, especially given that the some
of the states were colonies founded on religious motives.

VI. Theoretical Perspectives

In addition to the usual theoretical perspectives governing constitutional
interpretation such as originalism and living constitutionalism, the First
Amendment provokes some distinct theoretical perspectives.

The absolutist perspective of the First Amendment gains credence from
the language of the Amendment: Congress shall make “no law” as
compared to other restraints in the Bill of Rights such as the Fourth
Amendment’s language of “unreasonable searches and seizures.” While
this absolutist perspective has not prevailed, it is often evoked, explicitly
or implicitly, in First Amendment arguments.

The notion of free speech is often premised on a “marketplace of ideas”
metaphor that appeared in early cases. This capitalist sentiment
conceptualizes a free enterprise competition requiring little, if any,
government regulation. Another influential view is that of Alexander
Meiklejohn which envisions a more proactive view for government in
ensuring democratic processes; this might mean that the government
regulates abusive speech, for example, in the interest of democracy. A
good discussion comparing these two views is Robert Post, Reconciling
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Theory and Doctrine in First Amendment Jurisprudence, 88 Cal. L. Rev.
2353 (2000). Other views highlight an individualistic understanding of
free speech, akin to other rights accorded to autonomous persons.

However, no overarching theoretical perspective explains the disarray of
free speech theories and doctrines, especially because the distinctions
between theory and doctrine are often blurry. Even the question of
whether expression qualifies as speech can be complicated. The
categorization of types of expression - - - for example political or
commercial - - - is debated. Moreover, the exclusion of some types of
speech, for example obscenity, is also fraught. Concepts such as
“chilling speech” or “secondary effects” waver between theory and
doctrine.

Similarly, the status of religion is not amenable to an overall theoretical
perspective. In some senses, the two religion clauses are at odds if each
is extended to its logical conclusion. The Establishment Clause, more
accurately called the anti-Establishment Clause, generally means that
the government should not put its imprimatur on religion. However, the
Free Exercise Clause generally means that the government should
accommodate religious beliefs. The issue is often when
“accommodation,” especially of majority beliefs, becomes an
“establishment” of religion objectionable to minority religious believers or
nonbelievers.

Additionally, protection of religious expression has been subject to
legislative action. These protections have prompted several important
and some controversial recent United States Supreme Court cases
(included in Chapter Fourteen).

VII. The Challenges of First Amendment Cases and
Controversies

There are several challenges to any study of the First Amendment.

First, many First Amendment cases, especially those involving speech
and speech-related issues, evoke numerous doctrines. At times, the
issue is what doctrine should apply. As Professor Julie Nice has
explained, a typical dispute can involve many of First Amendment
doctrines allowing the Court to “choose from among these various
doctrines to frame and structure its analysis” with an eye toward the
likely result. Julie A. Nice, How Equality Constitutes Liberty: The
Alignment of CLS v. Martinez, 38 HASTINGS CoNST. L.Q. 631, 639-40
(2011).
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In her analysis of Christian Legal Society v. Martinez (excerpted in
Chapter Seven), Professor Nice contends that Martinez is a “textbook
example” of the problem. In Martinez, the Court could have focused on
the law school’s policy as content or even viewpoint based OR whether
the law school created a public forum OR the public university setting
OR the conditions of the benefit of student group recognition OR
compelled speech or compelled association OR free exercise of religion
OR on the prohibition of establishment of religion. Professor Nice
suggests that a fundamental question is whether the Court has been
consistent in selecting which doctrine will frame its decision. Id.

There is a good argument that the Court has not been consistent in
selecting doctrinal frames. Martinez may be a “textbook example,” but it
is not at all unusual. Many - - - perhaps even the majority - - - of cases
involve a choice of doctrine. This makes studying and litigating First
Amendment cases challenging.

A second challenge is doctrinal incoherence even within distinct
doctrines. This is not to say that there are not settled tests; there are.
This makes the First Amendment a consistent choice for those drafting
Bar Examination questions! Nevertheless, the Court is often
undermining its own previously announced tests.

Third, the sheer number, the often extensive length, and the regularity of
fractured and closely divided opinions by the United States Supreme
Court can make First Amendment study challenging. Until the First
World War, the Court devoted little attention to the First Amendment,
but since then it has decided more than 500 cases that discuss the First
Amendment. Of course, not all of these cases are landmark cases or rest
exclusively on First Amendment grounds. Nevertheless, there is much
material.

Fourth and finally, other federal courts as well as state courts routinely
decide First Amendment cases, many of which are groundbreaking or
involve cutting-edge and unresolved questions of law.

These four challenges implicate this Casebook.

First, because of numerous doctrinal frames within a single case, there is
little agreement about organization and placement of cases within that
organization. Thus, casebooks and study aids deploy a dizzying array of
schemes and references to illustrative cases. Generally speaking,
however, there is sharp divide between the Speech and Religion Clauses
(although a case may address both of these). Additionally, within speech,
there are distinct doctrines governing the press, public employees and
public school students, and commercial speech, although these doctrines
often overlap with other doctrines. This Casebook deploys an
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organization that has worked well in previous years and points to
doctrinal selection issues as they occur.

Second, and not wunlike other constitutional cases, the Court’s
articulation of a test in one case may be undermined by later cases. This
Casebook clearly identifies the landmark “tests” and then examines their
status.

Third, the number and length of the Supreme Court’s First Amendment
cases makes for difficult editing choices. The major cases are all
included or referenced. The Casebook’s inclusion preference has
generally been toward more recent cases and these cases have been more
lightly edited to provide more context for current controversies.

Fourth and finally, the Notes reference lower federal court and state
court cases. These cases often provide important context for developing
doctrine and issues.

VIIl. United States Supreme Court Terms: Recent
Cases

One method of starting to study the First Amendment is to consider the
Court’s recent cases.

While each of these is discussed or excerpted in the Chapters that follow,
a quick overview of the cases can serve as an introduction to current
First Amendment cases and controversies that have reached the United
States Supreme Court.

2015-2016 Term

Friedrichs v. California Teachers Association (a 4-4 per curiam affirmance
in challenge to public sector mandated union dues)

Heffernan v. City of Paterson (an employee political activity case based on
employer mistake)

Zubik v. Burwell (and consolidated cases) (a challenge to seeking
accommodation of religion under RFRA in which the Court remanded for
settlement discussions)
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2014-2015 Term

Elonis v. United States (the “facebook threats” case in which the Court
opted for a statutory construction and sidestepped the First Amendment
issue)

Reed v. Town of Gilbert, Arizona (sign ordinance)
Holt v. Hobbs (a prisoner’s beard as freedom of religion under RLUIPA)

Walker v. Texas Division, Sons of Confederate Veterans (denial of specialty
license plate)

Williams-Yulee v. The Florida Bar (professional responsibility sanction
against judicial candidate who solicited campaign contributions).

2013-2014 Term

Sebelius v. Hobby Lobby Stores (religious-based statutory challenges to
the contraception “mandate” of the Affordable Care Act)

Harris v. Quinn (quasi-labor law involving personal care providers and
representation for Medicaid reimbursement)

McCullen v. Coakley (abortion clinic buffer zone for protest)
McCutcheon v. Federal Election Commission (campaign finance)

Susan B Anthony List v. Driehaus (election law prohibiting false
statements)

Town of Greece v. Galloway (prayer at town meeting)
United States v. Apel (protest outside military installation)

Wood v. Moss (protest zones for anti-Bush and pro-Bush demonstrators)
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Chapter Two: PROTECTIONS FOR
POLITICAL SPEECH

This chapter considers the foundations of political speech, including the
earliest criminalization of speech, how the rhetoric of “clear and present
danger” develops into doctrine, the problem of criminalizing “offensive”
speech, and distinguishing protected advocacy from speech that can be
criminalized. The chapter concludes with the Court’s controversial 2010
opinion in Holder v. Humanitarian Law Project.

Chapter Outline

I. The Alien and Sedition Acts
The Alien Act: An Act Respecting Alien Enemies
The Sedition Act: An Act in Addition to the Act, Entitled "An Act for the Punishment of
Certain Crimes Against the United States”
Notes

II. Clear and Present Dangers
A. The Challenge of World War I
Schenck v. United States
Abrams v. United States
Note: Justice Oliver Wendell Holmes
Gitlow v. New York
Whitney v. California
Notes
B. Labor Unrest
Bridges v. California
C. Communism and the Smith Act
Dennis v. United States
Notes

II1. “Offensive” Speech
Chaplinsky v. New Hampshire
Cohen v. California
Notes

IV. Distinguishing Protected Advocacy
Brandenburg v. Ohio
Hess v. Indiana
Notes
Note: The Heckler’s Veto

V.“Political” Speech in the Age of “Terrorism”
Holder v. Humanitarian Law Project
Notes
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I. The Alien and Sedition Acts

Signed into law by President John Adams, who reportedly later came to
regret it, the “Alien and Sedition Acts” are an example of laws enacted
during the “founding generation.”

The Alien Act: An Act Respecting Alien Enemies
APPROVED July 6, 1798

SECTION 1. Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled, That whenever there shall be
a declared war between the United States and any foreign nation or government,
or any invasion or predatory incursion shall be perpetrated, attempted, or
threatened against the territory of the United States, by any foreign nation or
government, and the President of the United States shall make public
proclamation of the event, all natives, citizens, denizens, or subjects of the
hostile nation or government, being males of the age of fourteen years and
upwards, who shall be within the United States, and not actually naturalized,
shall be liable to be apprehended, restrained, secured and removed, as alien
enemies. And the President of the United States shall be, and he is hereby
authorized, in any event, as aforesaid, by his proclamation thereof, or other
public act, to direct the conduct to be observed, on the part of the United States,
towards the aliens who shall become liable, as aforesaid; the manner and
degree of the restraint to which they shall be subject, and in what cases, and
upon what security their residence shall be permitted, and to provide for the
removal of those, who, not being permitted to reside within the United States,
shall refuse or neglect to depart therefrom; and to establish any other
regulations which shall be found necessary in the premises and for the public
safety: Provided, that aliens resident within the United States, who shall
become liable as enemies, in the manner aforesaid, and who shall not be
chargeable with actual hostility, or other crime against the public safety, shall
be allowed, for the recovery, disposal, and removal of their goods and effects,
and for their departure, the full time which is, or shall be stipulated by any
treaty, where any shall have been between the United States, and the hostile
nation or government, of which they shall be natives, citizens, denizens or
subjects: and where no such treaty shall have existed, the President of the
United States may ascertain and declare such reasonable time as may be
consistent with the public safety, and according to the dictates of humanity and
national hospitality.

SEC. 2. And be it further enacted, That after any proclamation shall be made as
aforesaid, it shall be the duty of the several courts of the United States, and of
each state, having criminal jurisdiction, and of the several judges and justices
of the courts of the United States, and they shall be, and are hereby respectively,
authorized upon complaint, against any alien or alien enemies, as aforesaid,
who shall be resident and at large within such jurisdiction or district, to the
danger of the public peace or safety, and contrary to the tenor or intent of such
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proclamation, or other regulations which the President of the United States
shall and may establish in the premises, to cause such alien or aliens to be
duly apprehended and convened before such court, judge or justice; and after a
full examination and hearing on such complaint. and sufficient cause therefor
appearing, shall and may order such alien or aliens to be removed out of the
territory of the United States, or to give sureties of their good behaviour, or to
be otherwise restrained, conformably to the proclamation or regulations which
shall and may be established as aforesaid, and may imprison, or otherwise
secure such alien or aliens, until the order which shall and may be made, as
aforesaid, shall be performed.

SEC. 3. And be it further enacted, That it shall be the duty of the marshal of the
district in which any alien enemy shall be apprehended, who by the President of
the United States, or by order of any court, judge or justice, as aforesaid, shall
be required to depart, and to be removed, as aforesaid, to provide therefor, and
to execute such order, by himself or his deputy, or other discreet person or
persons to be employed by him, by causing a removal of such alien out of the
territory of the United States; and for such removal the marshal shall have the
warrant of the President of the United States, or of the court, judge or justice
ordering the same, as the case may be.

The Sedition Act: An Act in Addition to the Act, Entitled
"An Act for the Punishment of Certain Crimes Against the

United States”
APPROVED July 14, 1798

SECTION 1. Be it enacted by the Senate and House of Representatives of the
United States of America, in Congress assembled, That if any persons shall
unlawfully combine or conspire together, with intent to oppose any measure or
measures of the government of the United States, which are or shall be directed
by proper authority, or to impede the operation of any law of the United States,
or to intimidate or prevent any person holding a place or office in or under the
government of the United States, from undertaking, performing or executing his
trust or duty, and if any person or persons, with intent as aforesaid, shall
counsel, advise or attempt to procure any insurrection, riot, unlawful assembly,
or combination, whether such conspiracy, threatening, counsel, advice, or
attempt shall have the proposed effect or not, he or they shall be deemed guilty
of a high misdemeanor, and on conviction, before any court of the United States
having jurisdiction thereof, shall be punished by a fine not exceeding five
thousand dollars, and by imprisonment during a term not less than six months
nor exceeding five years; and further, at the discretion of the court may be
ho]den to find sureties for his good behaviour in such sum, and for such time,
as the said court may direct.

SEC. 2. And be it farther enacted, That if any person shall write, print, utter or
publish, or shall cause or procure to be written, printed, uttered or published,
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or shall knowingly and willingly assist or aid in writing, printing, uttering or
publishing any false, scandalous and malicious writing or writings against the
government of the United States, or either house of the Congress of the United
States, or the President of the United States, with intent to defame the said
government, or either house of the said Congress, or the said President, or to
bring them, or either of them, into contempt or disrepute; or to excite against
them, or either or any of them, the hatred of the good people of the United
States, or to stir up sedition within the United States, or to excite any unlawful
combinations therein, for opposing or resisting any law of the United States, or
any act of the President of the United States, done in pursuance of any such
law, or of the powers in him vested by the constitution of the United States, or
to resist, oppose, or defeat any such law or act, or to aid, encourage or abet any
hostile designs of any foreign nation against United States, their people or
government, then such person, being thereof convicted before any court of the
United States having jurisdiction thereof, shall be punished by a fine not
exceeding two thousand dollars, and by imprisonment not exceeding two years.

SEC. 3. And be it further enacted and declared, That if any person shall be
prosecuted under this act, for the writing or publishing any libel aforesaid, it
shall be lawful for the defendant, upon the trial of the cause, to give in evidence
in his defence, the truth of the matter contained in Republication charged as a
libel. And the jury who shall try the cause, shall have a right to determine the
law and the fact, under the direction of the court, as in other cases.

SEC. 4. And be it further enacted, That this act shall continue and be in force
until the third day of March, one thousand eight hundred and one, and no
longer: Provided, that the expiration of the act shall not prevent or defeat a
prosecution and punishment of any offence against the law, during the time it
shall be in force.

Notes

1. Are these Acts consistent with our contemporary ideas of the high
regard in which the framers held the First Amendment? How do ideas of
criticism of the government and “citizenship” merge in the Acts?

2. Consider 50 USC §§ 21-24 which remains in effect and allows for
the “restraint, regulation, and removal” of “aliens” who are “not actually
naturalized” in times of war or when the President makes a proclamation.

3. Consider the proposed “Violent Radicalization and Homegrown
Terrorism Prevention Act” which would seek to address “Ideologically
Based Violence - the use, planned use, or threatened use of force or
violence by a group or individual to promote the group or individual's
political, religious, or social beliefs.”
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Il. Clear and Present Dangers
A. The Challenge of World War |

Schenck v. United States
249 U.S. 47 (1919)

MR. JUSTICE HOLMES DELIVERED THE OPINION OF THE COURT.

This is an indictment in three counts. The first charges a conspiracy to violate
the Espionage Act of June 15, 1917, c. 30, § 3, 40 Stat. 217, 219, by causing
and attempting to cause insubordination, &c., in the military and naval forces
of the United States, and to obstruct the recruiting and enlistment service of
the United States, when the United States was at war with the German Empire,
to-wit, that the defendants willfully conspired to have printed and circulated to
men who had been called and accepted for military service under the Act of May
18, 1917, a document set forth and alleged to be calculated to cause such
insubordination and obstruction. The count alleges overt acts in pursuance of
the conspiracy, ending in the distribution of the document set forth. The second
count alleges a conspiracy to commit an offence against the United States, to-
wit, to use the mails for the transmission of matter declared to be nonmailable
by Title XII, § 2 of the Act of June 15, 1917, to-wit, the above mentioned
document, with an averment of the same overt acts. The third count charges an
unlawful use of the mails for the transmission of the same matter and
otherwise as above. The defendants were found guilty on all the counts. They
set up the First Amendment to the Constitution forbidding Congress to make
any law abridging the freedom of speech, or of the press, and bringing the case
here on that ground have argued some other points also of which we must
dispose.

It is argued that the evidence, if admissible, was not sufficient to prove that the
defendant Schenck was concerned in sending the documents. According to the
testimony, Schenck said he was general secretary of the Socialist party, and
had charge of the Socialist headquarters from which the documents were sent.
He identified a book found there as the minutes of the Executive Committee of
the party. The book showed a resolution of August 13, 1917, that 15,000
leaflets should be printed on the other side of one of them in use, to be mailed
to men who had passed exemption boards, and for distribution. Schenck
personally attended to the printing. On August 20, the general secretary's
report said "Obtained new leaflets from printer and started work addressing
envelopes" &c., and there was a resolve that Comrade Schenck be allowed $125
for sending leaflets through the mail. He said that he had about fifteen or
sixteen thousand printed. There were files of the circular in question in the
inner office which he said were printed on the other side of the one sided
circular, and were there for distribution. Other copies were proved to have been
sent through the mails to drafted men. Without going into confirmatory details
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that were proved, no reasonable man could doubt that the defendant Schenck
was largely instrumental in sending the circulars about.***

The document in question, upon its first printed side, recited the first section of
the Thirteenth Amendment, said that the idea embodied in it was violated by
the Conscription Act, and that a conscript is little better than a convict. In
impassioned language, it intimated that conscription was despotism in its worst
form, and a monstrous wrong against humanity in the interest of Wall Street's
chosen few. It said "Do not submit to intimidation," but in form, at least,
confined itself to peaceful measures such as a petition for the repeal of the act.
The other and later printed side of the sheet was headed "Assert Your Rights." It
stated reasons for alleging that anyone violated the Constitution when he
refused to recognize "your right to assert your opposition to the draft," and went
on

If you do not assert and support your rights, you are helping to deny or
disparage rights which it is the solemn duty of all citizens and residents of the
United States to retain.

It described the arguments on the other side as coming from cunning
politicians and a mercenary capitalist press, and even silent consent to the
conscription law as helping to support an infamous conspiracy. It denied the
power to send our citizens away to foreign shores to shoot up the people of
other lands, and added that words could not express the condemnation such
cold-blooded ruthlessness deserves, &c., &c., winding up, "You must do your
share to maintain, support and uphold the rights of the people of this country."
Of course, the document would not have been sent unless it had been intended
to have some effect, and we do not see what effect it could be expected to have
upon persons subject to the draft except to influence them to obstruct the
carrying of it out. The defendants do not deny that the jury might find against
them on this point.

But it is said, suppose that that was the tendency of this circular, it is protected
by the First Amendment to the Constitution. Two of the strongest expressions
are said to be quoted respectively from well known public men. It well may be
that the prohibition of laws abridging the freedom of speech is not confined to
previous restraints, although to prevent them may have been the main purpose,
as intimated in Patterson v. Colorado (1907). We admit that, in many places
and in ordinary times, the defendants, in saying all that was said in the
circular, would have been within their constitutional rights. But the character
of every act depends upon the circumstances in which it is done. The most
stringent protection of free speech would not protect a man in falsely shouting
fire in a theatre and causing a panic. It does not even protect a man from an
injunction against uttering words that may have all the effect of force. The
question in every case is whether the words used are used in such
circumstances and are of such a nature as to create a clear and present danger
that they will bring about the substantive evils that Congress has a right to
prevent. It is a question of proximity and degree. When a nation is at war, many
things that might be said in time of peace are such a hindrance to its effort that
their utterance will not be endured so long as men fight, and that no Court
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could regard them as protected by any constitutional right. It seems to be
admitted that, if an actual obstruction of the recruiting service were proved,
liability for words that produced that effect might be enforced. The statute of
1917, in § 4, punishes conspiracies to obstruct, as well as actual obstruction. If
the act (speaking, or circulating a paper), its tendency, and the intent with
which it is done are the same, we perceive no ground for saying that success
alone warrants making the act a crime. Indeed, that case might be said to
dispose of the present contention if the precedent covers all media concludendi.
But, as the right to free speech was not referred to specially, we have thought fit
to add a few words.

It was not argued that a conspiracy to obstruct the draft was not within the
words of the Act of 1917. The words are "obstruct the recruiting or enlistment
service," and it might be suggested that they refer only to making it hard to get
volunteers. Recruiting heretofore usually having been accomplished by getting
volunteers, the word is apt to call up that method only in our minds. But
recruiting is gaining fresh supplies for the forces, as well by draft as otherwise.
It is put as an alternative to enlistment or voluntary enrollment in this act. ***

Judgments affirmed.

Abrams v. United States
250 U.S. 616 (1919)

JUSTICE CLARKE DELIVERED THE OPINION OF THE COURT; JUSTICE HOLMES FILED A DISSENTING
OPINION IN WHICH JUSTICE BRANDEIS JOINED.

MR. JUSTICE CLARKE DELIVERED THE OPINION OF THE COURT.

On a single indictment, containing four counts, the five plaintiffs in error,
hereinafter designated the defendants, were convicted of conspiring to violate
provisions of the Espionage Act of Congress.

Each of the first three counts charged the defendants with conspiring, when the
United States was at war with the Imperial Government of Germany, to
unlawfully utter, print, write and publish: in the first count, "disloyal,
scurrilous and abusive language about the form of Government of the United
States;" in the second count, language "intended to bring the form of
Government of the United States into contempt, scorn, contumely and
disrepute;" and in the third count, language "intended to incite, provoke and
encourage resistance to the United States in said war." The charge in the fourth
count was that the defendants conspired,

when the United States was at war with the Imperial German Government,
unlawfully and willfully, by utterance, writing, printing and publication, to urge,
incite and advocate curtailment of production of things and products, to-wit,
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ordnance and ammunition, necessary and essential to the prosecution of the
war.

The offenses were charged in the language of the act of Congress.
* * * * [The Court excerpted the leaflets].

These excerpts sufficiently show that, while the immediate occasion for this
particular outbreak of lawlessness on the part of the defendant alien anarchists
may have been resentment caused by our Government's sending troops into
Russia as a strategic operation against the Germans on the eastern battle front,
yet the plain purpose of their propaganda was to excite, at the supreme crisis of
the war, disaffection, sedition, riots, and, as they hoped, revolution, in this
country for the purpose of embarrassing, and, if possible, defeating the military
plans of the Government in Europe. A technical distinction may perhaps be
taken between disloyal and abusive language applied to the form of our
government or language intended to bring the form of our government into
contempt and disrepute, and language of like character and intended to
produce like results directed against the President and Congress, the agencies
through which that form of government must function in time of war. But it is
not necessary to a decision of this case to consider whether such distinction is
vital or merely formal, for the language of these circulars was obviously
intended to provoke and to encourage resistance to the United States in the
war, as the third count runs, and the defendants, in terms, plainly urged and
advocated a resort to a general strike of workers in ammunition factories for the
purpose of curtailing the production of ordnance and munitions necessary and
essential to the prosecution of the war as is charged in the fourth count. Thus,
it is clear not only that some evidence, but that much persuasive evidence, was
before the jury tending to prove that the defendants were guilty as charged in
both the third and fourth counts of the indictment, and, under the long
established rule of law hereinbefore stated, the judgment of the District Court
must be

Affirmed.
MR. JUSTICE HOLMES DISSENTING [MR. JUSTICE BRANDEIS JOINS].

This indictment is founded wholly upon the publication of two leaflets which I
shall describe in a moment. The first count charges a conspiracy pending the
war with Germany to publish abusive language about the form of government of
the United States, laying the preparation and publishing of the first leaflet as
overt acts. The second count charges a conspiracy pending the war to publish
language intended to bring the form of government into contempt, laying the
preparation and publishing of the two leaflets as overt acts. The third count
alleges a conspiracy to encourage resistance to the United States in the same
war, and to attempt to effectuate the purpose by publishing the same leaflets.
The fourth count lays a conspiracy to incite curtailment of production of things
necessary to the prosecution of the war and to attempt to accomplish it by
publishing the second leaflet, to which I have referred.
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The first of these leaflets says that the President's cowardly silence about the
intervention in Russia reveals the hypocrisy of the plutocratic gang in
Washington. It intimates that "German militarism combined with allied
capitalism to crush the Russian evolution " -- goes on that the tyrants of the
world fight each other until they see a common enemy -- working class
enlightenment, when they combine to crush it, and that now militarism and
capitalism combined, though not openly, to crush the Russian revolution. It
says that there is only one enemy of the workers of the world, and that is
capitalism; that it is a crime for workers of America, &c., to fight the workers'
republic of Russia, and ends "Awake! Awake, you Workers of the World,
Revolutionists!" A note adds

It is absurd to call us pro-German. We hate and despise German militarism
more than do you hypocritical tyrants. We have more reasons for denouncing
German militarism than has the coward of the White House.

The other leaflet, headed "Workers -- Wake Up," with abusive language says
that America together with the Allies will march for Russia to help the Czecko-
Slovaks in their struggle against the Bolsheviki, and that this time the
hypocrites shall not fool the Russian emigrants and friends of Russia in
America. It tells the Russian emigrants that they now must spit in the face of
the false military propaganda by which their sympathy and help to the
prosecution of the war have been called forth, and says that, with the money
they have lent or are going to lend, "they will make bullets not only for the
Germans, but also for the Workers Soviets of Russia," and further,

Workers in the ammunition factories, you are producing bullets, bayonets,
cannon, to murder not only the Germans, but also your dearest, best, who are
in Russia and are fighting for freedom.

It then appeals to the same Russian emigrants at some length not to consent to
the "inquisitionary expedition to Russia,” and says that the destruction of the
Russian revolution is "the politics of the march to Russia." The leaflet winds up
by saying "Workers, our reply to this barbaric intervention has to be a general
strike!" and, after a few words on the spirit of revolution, exhortations not to be
afraid, and some usual tall talk ends, "Woe unto those who will be in the way of
progress. Let solidarity live! The Rebels."

No argument seems to me necessary to show that these pronunciamentos in no
way attack the form of government of the United States, or that they do not
support either of the first two counts. What little I have to say about the third
count may be postponed until I have considered the fourth. With regard to that,
it seems too plain to be denied that the suggestion to workers in the
ammunition factories that they are producing bullets to murder their dearest,
and the further advocacy of a general strike, both in the second leaflet, do urge
curtailment of production of things necessary to the prosecution of the war
within the meaning of the Act of May 16, 1918, c. 75, 40 Stat. 553, amending §
3 of the earlier Act of 1917. But to make the conduct criminal, that statute
requires that it should be "with intent by such curtailment to cripple or hinder
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the United States in the prosecution of the war." It seems to me that no such
intent is proved.

I am aware, of course, that the word intent as vaguely used in ordinary legal
discussion means no more than knowledge at the time of the act that the
consequences said to be intended will ensue. Even less than that will satisfy the
general principle of civil and criminal liability. A man may have to pay damages,
may be sent to prison, at common law might be hanged, if, at the time of his
act, he knew facts from which common experience showed that the
consequences would follow, whether he individually could foresee them or not.
But, when words are used exactly, a deed is not done with intent to produce a
consequence unless that consequence is the aim of the deed. It may be obvious,
and obvious to the actor, that the consequence will follow, and he may be liable
for it even if he regrets it, but he does not do the act with intent to produce it
unless the aim to produce it is the proximate motive of the specific act,
although there may be some deeper motive behind.

It seems to me that this statute must be taken to use its words in a strict and
accurate sense. They would be absurd in any other. A patriot might think that
we were wasting money on aeroplanes, or making more cannon of a certain
kind than we needed, and might advocate curtailment with success, yet, even if
it turned out that the curtailment hindered and was thought by other minds to
have been obviously likely to hinder the United States in the prosecution of the
war, no one would hold such conduct a crime. I admit that my illustration does
not answer all that might be said, but it is enough to show what I think, and to
let me pass to a more important aspect of the case. I refer to the First
Amendment to the Constitution, that Congress shall make no law abridging the
freedom of speech.

I never have seen any reason to doubt that the questions of law that alone were
before this Court in the cases of Schenck, Frohwerk and Debs, were rightly
decided. I do not doubt for a moment that, by the same reasoning that would
justify punishing persuasion to murder, the United States constitutionally may
punish speech that produces or is intended to produce a clear and imminent
danger that it will bring about forthwith certain substantive evils that the
United States constitutionally may seek to prevent. The power undoubtedly is
greater in time of war than in time of peace, because war opens dangers that do
not exist at other times.

But, as against dangers peculiar to war, as against others, the principle of the
right to free speech is always the same. It is only the present danger of
immediate evil or an intent to bring it about that warrants Congress in setting a
limit to the expression of opinion where private rights are not concerned.
Congress certainly cannot forbid all effort to change the mind of the country.
Now nobody can suppose that the surreptitious publishing of a silly leaflet by
an unknown man, without more, would present any immediate danger that its
opinions would hinder the success of the government arms or have any
appreciable tendency to do so. Publishing those opinions for the very purpose of
obstructing, however, might indicate a greater danger, and, at any rate, would
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have the quality of an attempt. * * * * It is necessary where the success of the
attempt depends upon others because, if that intent is not present, the actor's
aim may be accomplished without bringing about the evils sought to be
checked. An intent to prevent interference with the revolution in Russia might
have been satisfied without any hindrance to carrying on the war in which we
were engaged.

I do not see how anyone can find the intent required by the statute in any of the
defendants' words. The second leaflet is the only one that affords even a
foundation for the charge, and there, without invoking the hatred of German
militarism expressed in the former one, it is evident from the beginning to the
end that the only object of the paper is to help Russia and stop American
intervention there against the popular government -- not to impede the United
States in the war that it was carrying on. To say that two phrases, taken
literally, might import a suggestion of conduct that would have interference
with the war as an indirect and probably undesired effect seems to me by no
means enough to show an attempt to produce that effect.

** ** In this case, sentences of twenty years' imprisonment have been imposed
for the publishing of two leaflets that I believe the defendants had as much
right to publish as the Government has to publish the Constitution of the
United States now vainly invoked by them. Even if I am technically wrong, and
enough can be squeezed from these poor and puny anonymities to turn the
color of legal litmus paper, I will add, even if what I think the necessary intent
were shown, the most nominal punishment seems to me all that possibly could
be inflicted, unless the defendants are to be made to suffer not for what the
indictment alleges, but for the creed that they avow -- a creed that I believe to
be the creed of ignorance and immaturity when honestly held, as I see no
reason to doubt that it was held here, but which, although made the subject of
examination at the trial, no one has a right even to consider in dealing with the
charges before the Court.

Persecution for the expression of opinions seems to me perfectly logical. If you
have no doubt of your premises or your power, and want a certain result with
all your heart, you naturally express your wishes in law, and sweep away all
opposition. To allow opposition by speech seems to indicate that you think the
speech impotent, as when a man says that he has squared the circle, or that
you do not care wholeheartedly for the result, or that you doubt either your
power or your premises. But when men have realized that time has upset many
fighting faiths, they may come to believe even more than they believe the very
foundations of their own conduct that the ultimate good desired is better
reached by free trade in ideas -- that the best test of truth is the power of the
thought to get itself accepted in the competition of the market, and that truth is
the only ground upon which their wishes safely can be carried out. That, at any
rate, is the theory of our Constitution. It is an experiment, as all life is an
experiment. Every year, if not every day, we have to wager our salvation upon
some prophecy based upon imperfect knowledge. While that experiment is part
of our system, I think that we should be eternally vigilant against attempts to
check the expression of opinions that we loathe and believe to be fraught with
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death, unless they so imminently threaten immediate interference with the
lawful and pressing purposes of the law that an immediate check is required to
save the country. I wholly disagree with the argument of the Government that
the First Amendment left the common law as to seditious libel in force. History
seems to me against the notion. I had conceived that the United States, through
many years, had shown its repentance for the Sedition Act of 1798, by repaying
fines that it imposed. Only the emergency that makes it immediately dangerous
to leave the correction of evil counsels to time warrants making any exception to
the sweeping command, "Congress shall make no law . . . abridging the freedom
of speech." Of course, I am speaking only of expressions of opinion and
exhortations, which were all that were uttered here, but I regret that I cannot
put into more impressive words my belief that, in their conviction upon this
indictment, the defendants were deprived of their rights under the Constitution
of the United States.

Note: Justice Oliver Wendell Holmes

Justice Holmes wrote the Court’s decision in Schenck v. United States,
decided March 3, 1919. In the next Term, Justice Holmes wrote the
now-famous dissent in Abrams v. United States, decided November 20,
1919.

Scholars posit various explanations for Holmes’ change over the summer.
One explanation is Holmes’ discussions with his friend Judge Learned
Hand. Another view is that Holmes’ views did not so much change as
become refined; Holmes never repudiated Schenck. What do you think of
the differences between Holmes’ opinions in the two cases?

Gitlow v. New York
268 U.S. 652 (1925)

JUSTICE SANFORD DELIVERED THE OPINION OF THE COURT; JUSTICE HOLMES FILED A DISSENTING
OPINION IN WHICH JUSTICE BRANDEIS JOINED.

MR. JUSTICE SANFORD DELIVERED THE OPINION OF THE COURT.

Benjamin Gitlow was indicted in the Supreme Court of New York, with three
others, for the statutory crime of criminal anarchy. New York Penal Laws, §§
160, 161.*** The contention here is that the statute, by its terms and as applied
in this case, is repugnant to the due process clause of the Fourteenth
Amendment. Its material provisions are:
§ 160. Criminal anarchy defined. Criminal anarchy is the doctrine that
organized government should be overthrown by force or violence, or by
assassination of the executive head or of any of the executive officials of
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government, or by any unlawful means. The advocacy of such doctrine either by
word of mouth or writing is a felony.

§ 161. Advocacy of criminal anarchy. Any person who:

1. By word of mouth or writing advocates, advises or teaches the duty, necessity
or propriety of overthrowing or overturning organized government by force or
violence, or by assassination of the executive head or of any of the executive
officials of government, or by any unlawful means; or,

2. Prints, publishes, edits, issues or knowingly circulates, sells, distributes or
publicly displays any book, paper, document, or written or printed matter in any
form, containing or advocating, advising or teaching the doctrine that organized
government should be overthrown by force, violence or any unlawful means

Is guilty of a felony and punishable by imprisonment or fine, or both.

The indictment was in two counts. The first charged that the defendant had
advocated, advised and taught the duty, necessity and propriety of
overthrowing and overturning organized government by force, violence and
unlawful means, by certain writings therein set forth entitled "The Left Wing
Manifesto"; the second, that he had printed, published and knowingly
circulated and distributed a certain paper called "The Revolutionary Age,"
containing the writings set forth in the first count advocating, advising and
teaching the doctrine that organized government should be overthrown by force,
violence and unlawful means.

The following facts were established on the trial by undisputed evidence and
admissions: the defendant is a member of the Left Wing Section of the Socialist
Party, a dissenting branch or faction of that party formed in opposition to its
dominant policy of "moderate Socialism." Membership in both is open to aliens
as well as citizens. The Left Wing Section was organized nationally at a
conference in New York City in June, 1919, attended by ninety delegates from
twenty different States. The conference elected a National Council, of which the
defendant was a member, and left to it the adoption of a "Manifesto.” This was
published in The Revolutionary Age, the official organ of the Left Wing. The
defendant was on the board of managers of the paper, and was its business
manager. He arranged for the printing of the paper, and took to the printer the
manuscript of the first issue which contained the Left Wing Manifesto, and also
a Communist Program and a Program of the Left Wing that had been adopted
by the conference. Sixteen thousand copies were printed, which were delivered
at the premises in New York City used as the office of the Revolutionary Age and
the headquarters of the Left Wing, and occupied by the defendant and other
officials. These copies were paid for by the defendant, as business manager of
the paper. Employees at this office wrapped and mailed out copies of the paper
under the defendant's direction, and copies were sold from this office. It was
admitted that the defendant signed a card subscribing to the Manifesto and
Program of the Left Wing, which all applicants were required to sign before
being admitted to membership; that he went to different parts of the State to
speak to branches of the Socialist Party about the principles of the Left Wing
and advocated their adoption, and that he was responsible for the Manifesto as
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it appeared, that "he knew of the publication, in a general way, and he knew of
its publication afterwards, and is responsible for its circulation."

There was no evidence of any effect resulting from the publication and
circulation of the Manifesto.

No witnesses were offered in behalf of the defendant.

Coupled with a review of the rise of Socialism, [the Manifesto] condemned the
dominant "moderate Socialism" for its recognition of the necessity of the
democratic parliamentary state; repudiated its policy of introducing Socialism
by legislative measures, and advocated, in plain and unequivocal language, the
necessity of accomplishing the "Communist Revolution" by a militant and
"revolutionary Socialism", based on "the class struggle" and mobilizing the
"power of the proletariat in action," through mass industrial revolts developing
into mass political strikes and "revolutionary mass action", for the purpose of
conquering and destroying the parliamentary state and establishing in its place,
through a ‘"revolutionary dictatorship of the proletariat", the system of
Communist Socialism. The then recent strikes in Seattle and Winnipeg were
cited as instances of a development already verging on revolutionary action and
suggestive of proletarian dictatorship, in which the strike-workers were "trying
to usurp the functions of municipal government', and revolutionary Socialism,
it was urged, must use these mass industrial revolts to broaden the strike,
make it general and militant, and develop it into mass political strikes and
revolutionary mass action for the annihilation of the parliamentary state.

*** [Gitlow was convicted and the convictions upheld by the New York courts.]

The sole contention here is, essentially, that as there was no evidence of any
concrete result flowing from the publication of the Manifesto or of
circumstances showing the likelihood of such result, the statute as construed
and applied by the trial court penalizes the mere utterance, as such, of
"doctrine" having no quality of incitement, without regard either to the
circumstances of its utterance or to the likelihood of unlawful sequences, and
that, as the exercise of the right of free expression with relation to government
is only punishable "in circumstances involving likelihood of substantive evil,"
the statute contravenes the due process clause of the Fourteenth Amendment.
The argument in support of this contention rests primarily upon the following
propositions: 1st, that the "liberty" protected by the Fourteenth Amendment
includes the liberty of speech and of the press, and 2nd, that while liberty of
expression "is not absolute,” it may be restrained "only in circumstances where
its exercise bears a causal relation with some substantive evil, consummated,
attempted or likely," and as the statute "takes no account of circumstances," it
unduly restrains this liberty and is therefore unconstitutional.

The precise question presented, and the only question which we can consider
under this writ of error, then is whether the statute, as construed and applied
in this case by the state courts, deprived the defendant of his liberty of
expression in violation of the due process clause of the Fourteenth Amendment.
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The statute does not penalize the utterance or publication of abstract "doctrine"
or academic discussion having no quality of incitement to any concrete action.
It is not aimed against mere historical or philosophical essays. It does not
restrain the advocacy of changes in the form of government by constitutional
and lawful means. What it prohibits is language advocating, advising or
teaching the overthrow of organized government by unlawful means. These
words imply urging to action. Advocacy is defined in the Century Dictionary as:
"1. The act of pleading for, supporting, or recommending; active espousal." It is
not the abstract "doctrine" of overthrowing organized government by unlawful
means which is denounced by the statute, but the advocacy of action for the
accomplishment of that purpose. It was so construed and applied by the trial
judge, who specifically charged the jury that:

A mere grouping of historical events and a prophetic deduction from them would
neither constitute advocacy, advice or teaching of a doctrine for the overthrow of
government by force, violence or unlawful means. [And] if it were a mere essay
on the subject, as suggested by counsel, based upon deductions from alleged
historical events, with no teaching, advice or advocacy of action, it would not
constitute a violation of the statute. . . .

The Manifesto, plainly, is neither the statement of abstract doctrine nor, as
suggested by counsel, mere prediction that industrial disturbances and
revolutionary mass strikes will result spontaneously in an inevitable process of
evolution in the economic system. It advocates and urges in fervent language
mass action which shall progressively foment industrial disturbances and,
through political mass strikes and revolutionary mass action, overthrow and
destroy organized parliamentary government. It concludes with a call to action
in these words:

The proletariat revolution and the Communist reconstruction of society -- the
struggle for these -- is now indispensable. . . . The Communist International
calls the proletariat of the world to the final struggle!

This is not the expression of philosophical abstraction, the mere prediction of
future events; it is the language of direct incitement.

The means advocated for bringing about the destruction of organized
parliamentary government, namely, mass industrial revolts usurping the
functions of municipal government, political mass strikes directed against the
parliamentary state, and revolutionary mass action for its final destruction,
necessarily imply the use of force and violence, and, in their essential nature,
are inherently unlawful in a constitutional government of law and order. That
the jury were warranted in finding that the Manifesto advocated not merely the
abstract doctrine of overthrowing organized government by force, violence and
unlawful means, but action to that end, is clear.

For present purposes, we may and do assume that freedom of speech and of the

press which are protected by the First Amendment from abridgment by
Congress are among the fundamental personal rights and "liberties" protected
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by the due process clause of the Fourteenth Amendment from impairment by
the States. ***

It is a fundamental principle, long established, that the freedom of speech and
of the press which is secured by the Constitution does not confer an absolute
right to speak or publish, without responsibility, whatever one may choose, or
an unrestricted and unbridled license that gives immunity for every possible
use of language and prevents the punishment of those who abuse this freedom.
2 STORY ON THE CONSTITUTION, Sth ed., § 1580, p. 634; *** Reasonably limited, it
was said by Story in the passage cited, this freedom is an inestimable privilege
in a free government; without such limitation, it might become the scourge of
the republic.

That a State in the exercise of its police power may punish those who abuse
this freedom by utterances inimical to the public welfare, tending to corrupt
public morals, incite to crime, or disturb the public peace, is not open to
question.***

And, for yet more imperative reasons, a State may punish utterances
endangering the foundations of organized government and threatening its
overthrow by unlawful means. These imperil its own existence as a
constitutional State. Freedom of speech and press, said Story (supra) does not
protect disturbances to the public peace or the attempt to subvert the
government. It does not protect publications or teachings which tend to subvert
or imperil the government or to impede or hinder it in the performance of its
governmental duties. It does not protect publications prompting the overthrow
of government by force; the punishment of those who publish articles which
tend to destroy organized society being essential to the security of freedom and
the stability of the State. And a State may penalize utterances which openly
advocate the overthrow of the representative and constitutional form of
government of the United States and the several States, by violence or other
unlawful means. In short, this freedom does not deprive a State of the primary
and essential right of self-preservation, which, so long as human governments
endure, they cannot be denied.***

That utterances inciting to the overthrow of organized government by unlawful
means present a sufficient danger of substantive evil to bring their punishment
within the range of legislative discretion is clear. Such utterances, by their very
nature, involve danger to the public peace and to the security of the State. They
threaten breaches of the peace, and ultimate revolution. And the immediate
danger is none the less real and substantial because the effect of a given
utterance cannot be accurately foreseen. The State cannot reasonably be
required to measure the danger from every such utterance in the nice balance
of a jeweler's scale. A single revolutionary spark may kindle a fire that,
smouldering for a time, may burst into a sweeping and destructive
conflagration. It cannot be said that the State is acting arbitrarily or
unreasonably when, in the exercise of its judgment as to the measures
necessary to protect the public peace and safety, it seeks to extinguish the
spark without waiting until it has enkindled the flame or blazed into the
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conflagration. It cannot reasonably be required to defer the adoption of
measures for its own peace and safety until the revolutionary utterances lead to
actual disturbances of the public peace or imminent and immediate danger of
its own destruction; but it may, in the exercise of its judgment, suppress the
threatened danger in its incipiency.

We cannot hold that the present statute is an arbitrary or unreasonable
exercise of the police power of the State unwarrantably infringing the freedom of
speech or press, and we must and do sustain its constitutionality.

We need not enter upon a consideration of the English common law rule of
seditious libel or the Federal Sedition Act of 1798, to which reference is made in
the defendant's brief. These are so unlike the present statute that we think the
decisions under them cast no helpful light upon the questions here.

And finding, for the reasons stated, that the statute is not, in itself,
unconstitutional, and that it has not been applied in the present case in
derogation of any constitutional right, the judgment of the Court of Appeals is

Affirmed.
MR. JUSTICE HOLMES, DISSENTING.

MR. JUSTICE BRANDEIS and [ are of opinion that this judgment should be
reversed. The general principle of free speech, it seems to me, must be taken to
be included in the Fourteenth Amendment, in view of the scope that has been
given to the word "liberty" as there used, although perhaps it may be accepted
with a somewhat larger latitude of interpretation than is allowed to Congress by
the sweeping language that governs or ought to govern the laws of the United
States. If I am right, then I think that the criterion sanctioned by the full Court
in Schenck v. United States applies.

The question in every case is whether the words used are used in such
circumstances and are of such a nature as to create a clear and present danger
that they will bring about the substantive evils that [the State] has a right to
prevent.

*** If what I think the correct test is applied, it is manifest that there was no
present danger of an attempt to overthrow the government by force on the part
of the admittedly small minority who shared the defendant's views. It is said
that this manifesto was more than a theory, that it was an incitement. Every
idea is an incitement. It offers itself for belief, and, if believed, it is acted on
unless some other belief outweighs it or some failure of energy stifles the
movement at its birth. The only difference between the expression of an opinion
and an incitement in the narrower sense is the speaker's enthusiasm for the
result. Eloquence may set fire to reason. But whatever may be thought of the
redundant discourse before us, it had no chance of starting a present
conflagration. If, in the long run, the beliefs expressed in proletarian
dictatorship are destined to be accepted by the dominant forces of the
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community, the only meaning of free speech is that they should be given their
chance and have their way.

If the publication of this document had been laid as an attempt to induce an
uprising against government at once, and not at some indefinite time in the
future, it would have presented a different question. The object would have
been one with which the law might deal, subject to the doubt whether there was
any danger that the publication could produce any result, or in other words,
whether it was not futile and too remote from possible consequences. But the
indictment alleges the publication, and nothing more.

Whitney v. California
274 U.S. 357 (1927)

JUSTICE SANFORD DELIVERED THE OPINION OF THE COURT; JUSTICE BRANDEIS FILED A
CONCURRING OPINION IN WHICH JUSTICE HOLMES JOINED.

MR. JUSTICE SANFORD DELIVERED THE OPINION OF THE COURT.

By a criminal information filed in the Superior Court of Alameda County,
California, the plaintiff in error was charged, in five counts, with violations of
the Criminal Syndicalism Act of that State. She was tried, convicted on the first
count, and sentenced to imprisonment. ***

The pertinent provisions of the [California] Criminal Syndicalism Act are:

Section 1. The term "criminal syndicalism" as used in this act is hereby defined
as any doctrine or precept advocating, teaching or aiding and abetting the
commission of crime, sabotage (which word is hereby defined as meaning willful
and malicious physical damage or injury to physical property), or unlawful acts
of force and violence or unlawful methods of terrorism as a means of
accomplishing a change in industrial ownership or control, or effecting any
political change.

Sec. 2. Any person who: . . . 4. Organizes or assists in organizing, or is or
knowingly becomes a member of, any organization, society, group or assemblage
of persons organized or assembled to advocate, teach or aid and abet criminal
syndicalism.

Is guilty of a felony and punishable by imprisonment.

The first count of the information, on which the conviction was had charged
that, on or about November 28, 1919, in Alameda County, the defendant, in
violation of the Criminal Syndicalism Act,

did then and there unlawfully, willfully, wrongfully, deliberately and feloniously
organize and assist in organizing, and was, is, and knowingly became a member
of an organization, society, group and assemblage of persons organized and
assembled to advocate, teach, aid and abet criminal syndicalism.***
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The following facts, among many others, were established on the trial by
undisputed evidence: the defendant, a resident of Oakland, in Alameda County,
California, had been a member of the Local Oakland branch of the Socialist
Party. This Local sent delegates to the national convention of the Socialist Party
held in Chicago in 1919, which resulted in a split between the "radical" group
and the old-wing Socialists. The "radicals" -- to whom the Oakland delegates
adhered -- being ejected, went to another hall, and formed the Communist
Labor Party of America. Its Constitution provided for the membership of
persons subscribing to the principles of the Party and pledging themselves to be
guided by its Platform, and for the formation of state organizations conforming
to its Platform as the supreme declaration of the Party. In its "Platform and
Program," the Party declared that it was in full harmony with "the revolutionary
working class parties of all countries," and adhered to the principles of
Communism laid down in the Manifesto of the Third International at Moscow,
and that its purpose was "to create a unified revolutionary working class
movement in America," organizing the workers as a class in a revolutionary
class struggle to conquer the capitalist state for the overthrow of capitalist rule,
the conquest of political power and the establishment of a working class
government, the Dictatorship of the Proletariat, in place of the state machinery
of the capitalists, which should make and enforce the laws, reorganize society
on the basis of Communism, and bring about the Communist Commonwealth --
advocated, as the most important means of capturing state power, the action of
the masses, proceeding from the shops and factories, the use of the political
machinery of the capitalist state being only secondary; the organization of the
workers into "revolutionary industrial unions"; propaganda pointing out their
revolutionary nature and possibilities, and great industrial battles showing the
value of the strike as a political weapon -- commended the propaganda and
example of the Industrial Workers of the World and their struggles and
sacrifices in the class war -- pledged support and cooperation to "the
revolutionary industrial proletariat of America" in their struggles against the
capitalist class -- cited the Seattle and Winnipeg strikes and the numerous
strikes all over the country "proceeding without the authority of the old
reactionary Trade Union officials,” as manifestations of the new tendency -- and
recommended that strikes of national importance be supported and given a
political character, and that propagandists and organizers be mobilized "who
cannot only teach, but actually help to put in practice the principles of
revolutionary industrial unionism and Communism."

Shortly thereafter, the Local Oakland withdrew from the Socialist Party and
sent accredited delegates, including the defendant, to a convention held in
Oakland in November, 1919, for the purpose of organizing a California branch
of the Communist Labor Party. The defendant, after taking out a temporary
membership in the Communist Labor Party, attended this convention as a
delegate and took an active part in its proceedings. She was elected a member
of the Credentials Committee, and, as its chairman, made a report to the
convention upon which the delegates were seated. She was also appointed a
member of the Resolutions Committee, and, as such, signed the following
resolution in reference to political action, among others proposed by the
Committee:
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The C.L.P. of California fully recognizes the value of political action as a means
of spreading communist propaganda; it insists that, in proportion to the
development of the economic strength of the working class, it, the working
class, must also develop its political power. The C.L.P. of California proclaims
and insists that the capture of political power, locally or nationally by the
revolutionary working class, can be of tremendous assistance to the workers in
their struggle of emancipation. Therefore, we again urge the workers who are
possessed of the right of franchise to cast their votes for the party which
represents their immediate and final interest -- the C.L.P. -- at all elections,
being fully convinced of the utter futility of obtaining any real measure of justice
or freedom under officials elected by parties owned and controlled by the
capitalist class.

The minutes show that this resolution, with the others proposed by the
committee, was read by its chairman to the convention before the Committee on
the Constitution had submitted its report. According to the recollection of the
defendant, however, she herself read this resolution. Thereafter, before the
report of the Committee on the Constitution had been acted upon, the
defendant was elected an alternate member of the State Executive Committee.
The Constitution, as finally read, was then adopted. This provided that the
organization should be named the Communist Labor Party of California; that it
should be "affiliated with" the Communist Labor Party of America, and
subscribe to its Program, Platform and Constitution, and, "through this
affiliation," be "joined with the Communist International of Moscow;" and that
the qualifications for membership should be those prescribed in the National
Constitution. The proposed resolutions were later taken, up and all adopted
except that on political action, which caused a lengthy debate, resulting in its
defeat and the acceptance of the National Program in its place. After this action,
the defendant, without, so far as appears, making any protest, remained in the
convention until it adjourned. She later attended as an alternate member one or
two meetings of the State Executive Committee in San Jose and San Francisco,
and stated, on the trial, that she was then a member of the Communist Labor
Party. She also testified that it was not her intention that the Communist Labor
Party of California should be an instrument of terrorism or violence, and that it
was not her purpose or that of the Convention to violate any known law.

In the light of this preliminary statement, we now take up, insofar as they
require specific consideration, the various grounds upon which it is here
contended that the Syndicalism Act and its application in this case is
repugnant to the due process and equal protection clauses of the Fourteenth
Amendment.

1. While it is not denied that the evidence warranted the jury in finding that the
defendant became a member of and assisted in organizing the Communist
Labor Party of California, and that this was organized to advocate, teach, aid or
abet criminal syndicalism as defined by the Act, it is urged that the Act, as here
construed and applied, deprived the defendant of her liberty without due
process of law in that it has made her action in attending the Oakland
convention unlawful by reason of "a subsequent event brought about against
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her will by the agency of others," with no showing of a specific intent on her
part to join in the forbidden purpose of the association, and merely because, by
reason of a lack of "prophetic" understanding, she failed to foresee the quality
that others would give to the convention. The argument is, in effect, that the
character of the state organization could not be forecast when she attended the
convention; that she had no purpose of helping to create an instrument of
terrorism and violence; that she

took part in formulating and presenting to the convention a resolution which, if
adopted, would have committed the new organization to a legitimate policy of
political reform by the use of the ballot;

that it was not until after the majority of the convention turned out to be
"contrary-minded, and other less temperate policies prevailed," that the
convention could have taken on the character of criminal syndicalism, and that,
as this was done over her protest, her mere presence in the convention,
however violent the opinions expressed therein, could not thereby become a
crime. This contention, while advanced in the form of a constitutional objection
to the Act, is in effect nothing more than an effort to review the weight of the
evidence for the purpose of showing that the defendant did not join and assist
in organizing the Communist Labor Party of California with a knowledge of its
unlawful character and purpose. ***

2. It is clear that the Syndicalism Act is not repugnant to the due process
clause by reason of vagueness and uncertainty of definition. *** The language of
8 2, subd. 4, of the Act, under which the plaintiff in error was convicted, is
clear, the definition of "criminal syndicalism "specific. *** So, as applied here,
the Syndicalism Act required of the defendant no "prophetic" understanding of
its meaning. ***

3. Neither is the Syndicalism Act repugnant to the equal protection clause on
the ground that, as its penalties are confined to those who advocate a resort to
violent and unlawful methods as a means of changing industrial and political
conditions, it arbitrarily discriminates between such persons and those who
may advocate a resort to these methods as a means of maintaining such
conditions. *** The Syndicalism Act is not class legislation; it affects all alike, no
matter what their business associations or callings, who come within its terms
and do the things prohibited. ***

4. Nor is the Syndicalism Act, as applied in this case, repugnant to the due
process clause as a restraint of the rights of free speech, assembly, and
association.

That the freedom of speech which is secured by the Constitution does not
confer an absolute right to speak, without responsibility, whatever one may
choose, or an unrestricted and unbridled license giving immunity for every
possible use of language and preventing the punishment of those who abuse
this freedom, and that a State in the exercise of its police power may punish
those who abuse this freedom by utterances inimical to the public welfare,
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tending to incite to crime, disturb the public peace, or endanger the
foundations of organized government and threaten its overthrow by unlawful
means, is not open to question.

By enacting the provisions of the Syndicalism Act, the State has declared,
through its legislative body, that to knowingly be or become a member of or
assist in organizing an association to advocate, teach or aid and abet the
commission of crimes or unlawful acts of force, violence or terrorism as a
means of accomplishing industrial or political changes involves such danger to
the public peace and the security of the State, that these acts should be
penalized in the exercise of its police power. That determination must be given
great weight. Every presumption is to be indulged in favor of the validity of the
statute, and it may not be declared unconstitutional unless it is an arbitrary or
unreasonable attempt to exercise the authority vested in the State in the public
interest.

The essence of the offense denounced by the Act is the combining with others in
an association for the accomplishment of the desired ends through the
advocacy and use of criminal and unlawful methods. It partakes of the nature
of a criminal conspiracy. That such united and joint action involves even
greater danger to the public peace and security than the isolated utterances
and acts of individuals is clear. We cannot hold that, as here applied, the Act is
an unreasonable or arbitrary exercise of the police power of the State,
unwarrantably infringing any right of free speech, assembly or association, or
that those persons are protected from punishment by the due process clause
who abuse such rights by joining and furthering an organization thus menacing
the peace and welfare of the State.

We find no repugnancy in the Syndicalism Act as applied in this case to either
the due process or equal protection clauses of the Fourteenth Amendment on
any of the grounds upon which its validity has been here challenged. ***

Affirmed.
MR. JUSTICE BRANDEIS, CONCURRING [MR. JUSTICE HOLMES JOINS IN THIS OPINION].

Miss Whitney was convicted of the felony of assisting in organizing, in the year
1919, the Communist Labor Party of California, of being a member of it, and of
assembling with it. These acts are held to constitute a crime because the party
was formed to teach criminal syndicalism. The statute which made these acts a
crime restricted the right of free speech and of assembly theretofore existing.
The claim is that the statute, as applied, denied to Miss Whitney the liberty
guaranteed by the Fourteenth Amendment.

The felony which the statute created is a crime very unlike the old felony of
conspiracy or the old misdemeanor of unlawful assembly. The mere act of
assisting in forming a society for teaching syndicalism, of becoming a member
of it, or of assembling with others for that purpose, is given the dynamic quality
of crime. There is guilt although the society may not contemplate immediate
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promulgation of the doctrine. Thus, the accused is to be punished not for
contempt, incitement, or conspiracy, but for a step in preparation, which, if it
threatens the public order at all, does so only remotely. The novelty in the
prohibition introduced is that the statute aims not at the practice of criminal
syndicalism, nor even directly at the preaching of it, but at association with
those who propose to preach it.

Despite arguments to the contrary which had seemed to me persuasive, it is
settled that the due process clause of the Fourteenth Amendment applies to
matters of substantive law as well as to matters of procedure. Thus, all
fundamental rights comprised within the term liberty are protected by the
Federal Constitution from invasion by the States. The right of free speech, the
right to teach, and the right of assembly are, of course, fundamental rights.
These may not be denied or abridged. But, although the rights of free speech
and assembly are fundamental, they are not, in their nature, absolute. Their
exercise is subject to restriction if the particular restriction proposed is required
in order to protect the State from destruction or from serious injury, political,
economic, or moral. That the necessity which is essential to a valid restriction
does not exist unless speech would produce, or is intended to produce, a clear
and imminent danger of some substantive evil which the State constitutionally
may seek to prevent has been settled.

It is said to be the function of the legislature to determine whether, at a
particular time and under the particular circumstances, the formation of, or
assembly with, a society organized to advocate criminal syndicalism constitutes
a clear and present danger of substantive evil, and that, by enacting the law
here in question, the legislature of California determined that question in the
affirmative. = The legislature must obviously decide, in the first instance,
whether a danger exists which calls for a particular protective measure. But
where a statute is valid only in case certain conditions exist, the enactment of
the statute cannot alone establish the facts which are essential to its validity.
Prohibitory legislation has repeatedly been held invalid, because unnecessary,
where the denial of liberty involved was that of engaging in a particular
business. The power of the courts to strike down an offending law is no less
when the interests involved are not property rights, but the fundamental
personal rights of free speech and assembly.

This Court has not yet fixed the standard by which to determine when a danger
shall be deemed clear; how remote the danger may be and yet be deemed
present, and what degree of evil shall be deemed sufficiently substantial to
justify resort to abridgement of free speech and assembly as the means of
protection. To reach sound conclusions on these matters, we must bear in mind
why a State is, ordinarily, denied the power to prohibit dissemination of social,
economic and political doctrine which a vast majority of its citizens believes to
be false and fraught with evil consequence.

Those who won our independence believed that the final end of the State was to

make men free to develop their faculties, and that, in its government, the
deliberative forces should prevail over the arbitrary. They valued liberty both as
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an end, and as a means. They believed liberty to be the secret of happiness, and
courage to be the secret of liberty. They believed that freedom to think as you
will and to speak as you think are means indispensable to the discovery and
spread of political truth; that, without free speech and assembly, discussion
would be futile; that, with them, discussion affords ordinarily adequate
protection against the dissemination of noxious doctrine; that the greatest
menace to freedom is an inert people; that public discussion is a political duty,
and that this should be a fundamental principle of the American government.
They recognized the risks to which all human institutions are subject. But they
knew that order cannot be secured merely through fear of punishment for its
infraction; that it is hazardous to discourage thought, hope and imagination;
that fear breeds repression; that repression breeds hate; that hate menaces
stable government; that the path of safety lies in the opportunity to discuss
freely supposed grievances and proposed remedies, and that the fitting remedy
for evil counsels is good ones. Believing in the power of reason as applied
through public discussion, they eschewed silence coerced by law -- the
argument of force in its worst form. Recognizing the occasional tyrannies of
governing majorities, they amended the Constitution so that free speech and
assembly should be guaranteed.

Fear of serious injury cannot alone justify suppression of free speech and
assembly. Men feared witches and burnt women. It is the function of speech to
free men from the bondage of irrational fears. To justify suppression of free
speech, there must be reasonable ground to fear that serious evil will result if
free speech is practiced. There must be reasonable ground to believe that the
danger apprehended is imminent. There must be reasonable ground to believe
that the evil to be prevented is a serious one. Every denunciation of existing law
tends in some measure to increase the probability that there will be violation of
it. Condonation of a breach enhances the probability. Expressions of approval
add to the probability. Propagation of the criminal state of mind by teaching
syndicalism increases it. Advocacy of law-breaking heightens it still further. But
even advocacy of violation, however reprehensible morally, is not a justification
for denying free speech where the advocacy falls short of incitement and there is
nothing to indicate that the advocacy would be immediately acted on. The wide
difference between advocacy and incitement, between preparation and attempt,
between assembling and conspiracy, must be borne in mind. In order to
support a finding of clear and present danger, it must be shown either that
immediate serious violence was to be expected or was advocated, or that the
past conduct furnished reason to believe that such advocacy was then
contemplated.

Those who won our independence by revolution were not cowards. They did not
fear political change. They did not exalt order at the cost of liberty. To
courageous, self-reliant men, with confidence in the power of free and fearless
reasoning applied through the processes of popular government, no danger
flowing from speech can be deemed clear and present unless the incidence of
the evil apprehended is so imminent that it may befall before there is
opportunity for full discussion. If there be time to expose through discussion
the falsehood and fallacies, to avert the evil by the processes of education, the
remedy to be applied is more speech, not enforced silence. Only an emergency
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can justify repression. Such must be the rule if authority is to be reconciled
with freedom. Such, in my opinion, is the command of the Constitution. It is
therefore always open to Americans to challenge a law abridging free speech
and assembly by showing that there was no emergency justifying it.

Moreover, even imminent danger cannot justify resort to prohibition of these
functions essential to effective democracy unless the evil apprehended is
relatively serious. Prohibition of free speech and assembly is a measure so
stringent that it would be inappropriate as the means for averting a relatively
trivial harm to society. A police measure may be unconstitutional merely
because the remedy, although effective as means of protection, is unduly harsh
or oppressive. Thus, a State might, in the exercise of its police power, make any
trespass upon the land of another a crime, regardless of the results or of the
intent or purpose of the trespasser. It might, also, punish an attempt, a
conspiracy, or an incitement to commit the trespass. But it is hardly
conceivable that this Court would hold constitutional a statute which punished
as a felony the mere voluntary assembly with a society formed to teach that
pedestrians had the moral right to cross unenclosed, unposted, wastelands and
to advocate their doing so, even if there was imminent danger that advocacy
would lead to a trespass. The fact that speech is likely to result in some violence
or in destruction of property is not enough to justify its suppression. There
must be the probability of serious injury to the State. Among free men, the
deterrents ordinarily to be applied to prevent crime are education and
punishment for violations of the law, not abridgment of the rights of free speech
and assembly. ***

Whenever the fundamental rights of free speech and assembly are alleged to
have been invaded, it must remain open to a defendant to present the issue
whether there actually did exist at the time a clear danger; whether the danger,
if any, was imminent, and whether the evil apprehended was one so substantial
as to justify the stringent restriction interposed by the legislature. The
legislative declaration, like the fact that the statute was passed and was
sustained by the highest court of the State, creates merely a rebuttable
presumption that these conditions have been satisfied.

Whether in 1919, when Miss Whitney did the things complained of, there was
in California such clear and present danger of serious evil might have been
made the important issue in the case. She might have required that the issue
be determined either by the court or the jury. She claimed below that the
statute, as applied to her, violated the Federal Constitution; but she did not
claim that it was void because there was no clear and present danger of serious
evil, nor did she request that the existence of these conditions of a valid
measure thus restricting the rights of free speech and assembly be passed upon
by the court or a jury. On the other hand, there was evidence on which the
court or jury might have found that such danger existed. I am unable to assent
to the suggestion in the opinion of the Court that assembling with a political
party, formed to advocate the desirability of a proletarian revolution by mass
action at some date necessarily far in the future, is not a right within the
protection of the Fourteenth Amendment. In the present case, however, there
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was other testimony which tended to establish the existence of a conspiracy, on
the part of members of the International Workers of the World, to commit
present serious crimes, and likewise to show that such a conspiracy would be
furthered by the activity of the society of which Miss Whitney was a member.
Under these circumstances, the judgment of the state court cannot be
disturbed.

Notes

1. As the Court makes clear in Gitlow in 1925, the First Amendment
is incorporated against the states through the liberty provision of the
Due Process Clause of the Fourteenth Amendment. Note in later cases
how the question of incorporation resurfaces. Note also the relationship
between due process arguments and First Amendment arguments.

2. The Court decided Debs v. United States, 249 U.S. 211 (1919), the
same year as Schenck, on which it largely relied. In this brief opinion,
the Court upheld Eugene Debs’ conviction for an anti-war speech
criticizing United States involvement in World War I and upheld the
Espionage Act of 1917. Debs was a prominent labor organizer and
candidate of the Socialist Party of America for the US presidency. Indeed,
Debs was a candidate in the 1920 Presidential election while he was in
prison for this conviction; he earned more than 3% of the vote. President
Woodrow Wilson denounced Debs as a “traitor” and refused to grant
clemency, but in 1921, President Horace Harding commuted Debs’
sentence to time-served and soon after the two met personally. Debs
died in 1926.

3. Like Eugene Debs, Anita Whitney was also well-known. How does
the social or political status of the speaker influence the Court? Should
it? What is the relevance of the characterization of the defendants as
“poor and puny anonymities” in Holmes’ dissent in Abrams?

4. The oft-called “war hypothesis” of First Amendment speech
doctrine is derived from these cases. Is there language in the cases that
would support a “war is different” perspective? Consider whether the
notion of “war” is extended in the rest of the cases in this Chapter.
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B. Labor Unrest

Bridges v. California
314 U.S. 252 (1941)

JUSTICE BLACK DELIVERED THE OPINION OF THE COURT. JUSTICE FRANKFURTER FILED A
DISSENTING OPINION JOINED BY THE CHIEF JUSTICE [STONE|, JUSTICE ROBERTS AND JUSTICE
BYRNES.

MR. JUSTICE BLACK DELIVERED THE OPINION OF THE COURT.

These two cases, while growing out of different circumstances and concerning
different parties, both relate to the scope of our national constitutional policy
safeguarding free speech and a free press. All of the petitioners were adjudged
guilty and fined for contempt of court by the Superior Court of Los Angeles
County. Their conviction rested upon comments pertaining to pending litigation
which were published in newspapers. In the Superior Court, and later in the
California Supreme Court, petitioners challenged the state's action as an
abridgment, prohibited by the Federal Constitution, of freedom of speech and of
the press; but the Superior Court overruled this contention, and the Supreme
Court affirmed. The importance of the constitutional question prompted us to
grant certiorari. ***

In presenting the proposals which were later embodied in the Bill of Rights,
James Madison, the leader in the preparation of the First Amendment, said:
"Although I know whenever the great rights, the trial by jury, freedom of the
press, or liberty of conscience, come in question in that body [Parliament], the
invasion of them is resisted by able advocates, yet their Magna Charta does not
contain any one provision for the security of those rights, respecting which the
people of America are most alarmed. The freedom of the press and rights of
conscience, those choicest privileges of the people, are unguarded in the British
Constitution." 1 Annals of Congress 1789-1790, 434. And Madison elsewhere
wrote that "the state of the press . . . under the common law, cannot . . . be the
standard of its freedom in the United States."

There are no contrary implications in any part of the history of the period in
which the First Amendment was framed and adopted. No purpose in ratifying
the Bill of Rights was clearer than that of securing for the people of the United
States much greater freedom of religion, expression, assembly, and petition
than the people of Great Britain had ever enjoyed. It cannot be denied, for
example, that the religious test oath or the restrictions upon assembly then
prevalent in England would have been regarded as measures which the
Constitution prohibited the American Congress from passing. And since the
same unequivocal language is used with respect to freedom of the press, it
signifies a similar enlargement of that concept as well. Ratified as it was while
the memory of many oppressive English restrictions on the enumerated liberties
was still fresh, the First Amendment cannot reasonably be taken as approving
prevalent English practices. On the contrary, the only conclusion supported by
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history is that the unqualified prohibitions laid down by the framers were
intended to give to liberty of the press, as to the other liberties, the broadest
scope that could be countenanced in an orderly society.

The implications of subsequent American history confirm such a construction
of the First Amendment. To be sure, it occurred no more to the people who lived
in the decades following Ratification than it would to us now that the power of
courts to protect themselves from disturbances and disorder in the court room
by use of contempt proceedings could seriously be challenged as conflicting
with constitutionally secured guarantees of liberty. In both state and federal
courts, this power has been universally recognized. But attempts to expand it
in the post-Ratification years evoked popular reactions that bespeak a feeling of
jealous solicitude for freedom of the press. In Pennsylvania and New York, for
example, heated controversies arose over alleged abuses in the exercise of the
contempt power, which in both places culminated in legislation practically
forbidding summary punishment for publications.

*** [W]e are convinced that the judgments below result in a curtailment of
expression that cannot be dismissed as insignificant. If they can be justified at
all, it must be in terms of some serious substantive evil which they are designed
to avert. The substantive evil here sought to be averted has been variously
described below. It appears to be double: disrespect for the judiciary; and
disorderly and unfair administration of justice. The assumption that respect for
the judiciary can be won by shielding judges from published criticism wrongly
appraises the character of American public opinion. For it is a prized American
privilege to speak one's mind, although not always with perfect good taste, on
all public institutions. And an enforced silence, however limited, solely in the
name of preserving the dignity of the bench, would probably engender
resentment, suspicion, and contempt much more than it would enhance
respect.

The other evil feared, disorderly and unfair administration of justice, is more
plausibly associated with restricting publications which touch upon pending
litigation. The very word "trial" connotes decisions on the evidence and
arguments properly advanced in open court. Legal trials are not like elections,
to be won through the use of the meeting-hall, the radio, and the newspaper.
But we cannot start with the assumption that publications of the kind here
involved actually do threaten to change the nature of legal trials, and that to
preserve judicial impartiality, it is necessary for judges to have a contempt
power by which they can close all channels of public expression to all matters
which touch upon pending cases. We must therefore turn to the particular
utterances here in question and the circumstances of their publication to
determine to what extent the substantive evil of unfair administration of justice
was a likely consequence, and whether the degree of likelihood was sufficient to
justify summary punishment.

The Los Angeles Times Editorials. The Times-Mirror Company, publisher of the
Los Angeles Times, and L.D. Hotchkiss, its managing editor, were cited for
contempt for the publication of three editorials. Both found by the trial court to
be responsible for one of the editorials, the company and Hotchkiss were each
fined $100. The company alone was held responsible for the other two, and was
fined $100 more on account of one, and $300 more on account of the other.

Robson 41 The First Amendment



The $300 fine presumably marks the most serious offense. The editorial thus
distinguished was entitled "Probation for Gorillas?" After vigorously denouncing
two members of a labor union who had previously been found guilty of
assaulting nonunion truck drivers, it closes with the observation: "Judge A.A.
Scott will make a serious mistake if he grants probation to Matthew Shannon
and Kennan Holmes. This community needs the example of their assignment to
the jute mill." Judge Scott had previously set a day (about a month after the
publication) for passing upon the application of Shannon and Holmes for
probation and for pronouncing sentence.

The basis for punishing the publication as contempt was by the trial court said
to be its "inherent tendency" and by the [California] Supreme Court its
"reasonable tendency" to interfere with the orderly administration of justice in
an action then before a court for consideration. In accordance with what we
have said on the "clear and present danger" cases, neither "inherent tendency”
nor "reasonable tendency" is enough to justify a restriction of free expression.
But even if they were appropriate measures, we should find exaggeration in the
use of those phrases to describe the facts here. ***

The Bridges Telegram. While a motion for a new trial was pending in a case
involving a dispute between an A.F. of L. union and a C.I.O. union of which
Bridges was an officer, he either caused to be published or acquiesced in the
publication of a telegram which he had sent to the Secretary of Labor. The
telegram referred to the judge's decision as "outrageous"; said that attempted
enforcement of it would tie up the port of Los Angeles and involve the entire
Pacific Coast; and concluded with the announcement that the C.I.O. union,
representing some twelve thousand members, did "not intend to allow state
courts to override the majority vote of members in choosing its officers and
representatives and to override the National Labor Relations Board."

Apparently Bridges' conviction is not rested at all upon his use of the word
"outrageous.” The remainder of the telegram fairly construed appears to be a
statement that if the court's decree should be enforced there would be a strike.
It is not claimed that such a strike would have been in violation of the terms of
the decree, nor that in any other way it would have run afoul of the law of
California. On no construction, therefore, can the telegram be taken as a threat
either by Bridges or the union to follow an illegal course of action.

Moreover, this statement of Bridges was made to the Secretary of Labor, who is
charged with official duties in connection with the prevention of strikes.
Whatever the cause might be if a strike was threatened or possible the
Secretary was entitled to receive all available information. Indeed, the Supreme
Court of California recognized that, publication in the newspapers aside, in
sending the message to the Secretary, Bridges was exercising the right of
petition to a duly accredited representative of the United States Government, a
right protected by the First Amendment.

It must be recognized that Bridges was a prominent labor leader speaking at a
time when public interest in the particular labor controversy was at its height.
The observations we have previously made here upon the timeliness and
importance of utterances as emphasizing rather than diminishing the value of
constitutional protection, and upon the breadth and seriousness of the
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censorial effects of punishing publications in the manner followed below, are
certainly no less applicable to a leading spokesman for labor than to a powerful
newspaper taking another point of view.

*** Again, we find exaggeration in the conclusion that the utterance even
"tended" to interfere with justice. If there was electricity in the atmosphere, it
was generated by the facts; the charge added by the Bridges telegram can be
dismissed as negligible. The words of Mr. Justice Holmes, spoken in reference
to very different facts, seem entirely applicable here: "I confess that I cannot
find in all this or in the evidence in the case anything that would have affected
a mind of reasonable fortitude, and still less can I find there anything that
obstructed the administration of justice in any sense that I possibly can give to
those words."

Reversed.

MR. JUSTICE FRANKFURTER, WITH WHOM CONCURRED THE CHIEF JUSTICE, MR.
JUSTICE ROBERTS AND MR. JUSTICE BYRNES, DISSENTING.

Our whole history repels the view that it is an exercise of one of the civil
liberties secured by the Bill of Rights for a leader of a large following or for a
powerful metropolitan newspaper to attempt to overawe a judge in a matter
immediately pending before him. The view of the majority deprives California of
means for securing to its citizens justice according to law — means which, since
the Union was founded, have been the possession, hitherto unchallenged, of all
the states. This sudden break with the uninterrupted course of constitutional
history has no constitutional warrant. To find justification for such deprivation
of the historic powers of the states is to misconceive the idea of freedom of
thought and speech as guaranteed by the Constitution.***

C. Communism and the Smith Act

Dennis v. United States
341 U.S. 494 (1951)

CHIEF JUSTICE VINSON ANNOUNCED THE JUDGMENT OF THE COURT AND AN OPINION IN WHICH
JUSTICE REED, JUSTICE BURTON AND MR. JUSTICE MINTON JOINED. JUSTICE FRANKFURTER AND
JUSTICE JACKSON FILED CONCURRING OPINIONS. JUSTICE BLACK AND DOUGLAS FILED
DISSENTING OPINIONS. JUSTICE CLARK TOOK NO PART IN THE CONSIDERATION OR DECISION OF
THIS CASE.

MR. CHIEF JUSTICE VINSON ANNOUNCED THE JUDGMENT OF THE COURT.

Petitioners were indicted in July, 1948, for violation of the conspiracy
provisions of the Smith Act, 54 Stat. 671, 18 U. S. C. (1946 ed.) § 11, during the
period of April, 1945, to July, 1948. The pretrial motion to quash the
indictment on the grounds, inter alia, that the statute was unconstitutional was
denied. A verdict of guilty as to all the petitioners was returned by the jury. The
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Court of Appeals affirmed the convictions. We granted certiorari, limited to the
following two questions: (1) Whether either § 2 or § 3 of the Smith Act,
inherently or as construed and applied in the instant case, violates the First
Amendment and other provisions of the Bill of Rights; (2) whether either § 2 or §
3 of the Act, inherently or as construed and applied in the instant case, violates
the First and Fifth Amendments because of indefiniteness.

Sections 2 and 3 of the Smith Act, 54 Stat. 671, 18 U. S. C. (1946 ed.) 8§ 10, 11
(see present 18 U. S. C. § 2385), provide as follows:

"SEC. 2. (a) It shall be unlawful for any person—

"(1) to knowingly or willfully advocate, abet, advise, or teach the duty, necessity,
desirability, or propriety of overthrowing or destroying any government in the
United States by force or violence, or by the assassination of any officer of any
such government;

"(2) with intent to cause the overthrow or destruction of any government in the
United States, to print, publish, edit, issue, circulate, sell, distribute, or publicly
display any written or printed matter advocating, advising, or teaching the duty,
necessity, desirability, or propriety of overthrowing or destroying any
government in the United States by force or violence;

"(3) to organize or help to organize any society, group, or assembly of persons
who teach, advocate, or encourage the overthrow or destruction of any
government in the United States by force or violence; or to be or become a
member of, or affiliate with, any such society, group, or assembly of persons,
knowing the purposes thereof.

"(b) For the purposes of this section, the term "government in the United States'
means the Government of the United States, the government of any State,
Territory, or possession of the United States, the government of the District of
Columbia, or the government of any political subdivision of any of them.

"SEC. 3. It shall be unlawful for any person to attempt to commit, or to conspire
to commit, any of the acts prohibited by the provisions of this title."

The indictment charged the petitioners with wilfully and knowingly conspiring
(1) to organize as the Communist Party of the United States of America a
society, group and assembly of persons who teach and advocate the overthrow
and destruction of the Government of the United States by force and violence,
and (2) knowingly and wilfully to advocate and teach the duty and necessity of
overthrowing and destroying the Government of the United States by force and
violence. The indictment further alleged that § 2 of the Smith Act proscribes
these acts and that any conspiracy to take such action is a violation of § 3 of
the Act.

The trial of the case extended over nine months, six of which were devoted to
the taking of evidence, resulting in a record of 16,000 pages. Our limited grant
of the writ of certiorari has removed from our consideration any question as to
the sufficiency of the evidence to support the jury's determination that
petitioners are guilty of the offense charged. Whether on this record petitioners
did in fact advocate the overthrow of the Government by force and violence is
not before us *** [but by] virtue of their control over the political apparatus of
the Communist Political Association, petitioners were able to transform that
organization into the Communist Party; that the policies of the Association were
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changed from peaceful cooperation with the United States and its economic and
political structure to a policy which had existed before the United States and
the Soviet Union were fighting a common enemy, namely, a policy which worked
for the overthrow of the Government by force and violence; that the Communist
Party is a highly disciplined organization, adept at infiltration into strategic
positions, use of aliases, and double-meaning language; that the Party is rigidly
controlled; that Communists, unlike other political parties, tolerate no
dissension from the policy laid down by the guiding forces, but that the
approved program is slavishly followed by the members of the Party; that the
literature of the Party and the statements and activities of its leaders,
petitioners here, advocate, and the general goal of the Party was, during the
period in question, to achieve a successful overthrow of the existing order by
force and violence.

L.

It will be helpful in clarifying the issues to treat next the contention that the
trial judge improperly interpreted the statute by charging that the statute
required an unlawful intent before the jury could convict. ***

A survey of Title 18 of the U. S. Code indicates that the vast majority of the
crimes designated by that Title require, by express language, proof of the
existence of a certain mental state, in words such as "knowingly," "maliciously,"
"wilfully," "with the purpose of," "with intent to," or combinations or
permutations of these and synonymous terms. The existence of a mens rea is
the rule of, rather than the exception to, the principles of Anglo-American
criminal jurisprudence. *** If that precise mental state may be an essential
element of a crime, surely an intent to overthrow the Government of the United
States by advocacy thereof is equally susceptible of proof.

II.

The obvious purpose of the statute is to protect existing Government, not from
change by peaceable, lawful and constitutional means, but from change by
violence, revolution and terrorism. That it is within the power of the Congress to
protect the Government of the United States from armed rebellion is a
proposition which requires little discussion. Whatever theoretical merit there
may be to the argument that there is a "right" to rebellion against dictatorial
governments is without force where the existing structure of the government
provides for peaceful and orderly change. We reject any principle of
governmental helplessness in the face of preparation for revolution, which
principle, carried to its logical conclusion, must lead to anarchy. No one could
conceive that it is not within the power of Congress to prohibit acts intended to
overthrow the Government by force and violence. The question with which we
are concerned here is not whether Congress has such power, but whether the
means which it has employed conflict with the First and Fifth Amendments to
the Constitution.

One of the bases for the contention that the means which Congress has
employed are invalid takes the form of an attack on the face of the statute on
the grounds that by its terms it prohibits academic discussion of the merits of
Marxism-Leninism, that it stifles ideas and is contrary to all concepts of a free
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speech and a free press. Although we do not agree that the language itself has
that significance, we must bear in mind that it is the duty of the federal courts
to interpret federal legislation in a manner not inconsistent with the demands of
the Constitution. ***

The very language of the Smith Act negates the interpretation which petitioners
would have us impose on that Act. It is directed at advocacy, not discussion.
Thus, the trial judge properly charged the jury that they could not convict if
they found that petitioners did "no more than pursue peaceful studies and
discussions or teaching and advocacy in the realm of ideas." He further charged
that it was not unlawful "to conduct in an American college or university a
course explaining the philosophical theories set forth in the books which have
been placed in evidence." Such a charge is in strict accord with the statutory
language, and illustrates the meaning to be placed on those words. Congress
did not intend to eradicate the free discussion of political theories, to destroy
the traditional rights of Americans to discuss and evaluate ideas without fear of
governmental sanction. Rather Congress was concerned with the very kind of
activity in which the evidence showed these petitioners engaged.

III.

But although the statute is not directed at the hypothetical cases which
petitioners have conjured, its application in this case has resulted in
convictions for the teaching and advocacy of the overthrow of the Government
by force and violence, which, even though coupled with the intent to accomplish
that overthrow, contains an element of speech. For this reason, we must pay
special heed to the demands of the First Amendment marking out the
boundaries of speech.

*** [T]he basis of the First Amendment is the hypothesis that speech can rebut
speech, propaganda will answer propaganda, free debate of ideas will result in
the wisest governmental policies. It is for this reason that this Court has
recognized the inherent value of free discourse. An analysis of the leading cases
in this Court which have involved direct limitations on speech, however, will
demonstrate that both the majority of the Court and the dissenters in particular
cases have recognized that this is not an unlimited, unqualified right, but that
the societal value of speech must, on occasion, be subordinated to other values
and considerations.

No important case involving free speech was decided by this Court prior to
Schenck v.United States (1919). Indeed, the summary treatment accorded an
argument based upon an individual's claim that the First Amendment protected
certain utterances indicates that the Court at earlier dates placed no unique
emphasis upon that right. It was not until the classic dictum of Justice Holmes
in the Schenck case that speech per se received that emphasis in a majority
opinion. That case involved a conviction under the Criminal Espionage Act, 40
Stat. 217. The question the Court faced was whether the evidence was sufficient
to sustain the conviction. Writing for a unanimous Court, Justice Holmes
stated that the "question in every case is whether the words used are used in
such circumstances and are of such a nature as to create a clear and present
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danger that they will bring about the substantive evils that Congress has a right
to prevent." ***

The basis of [Justices Holmes and Brandeis dissent in Abrams and other
opinions| was that, because of the protection which the First Amendment gives
to speech, the evidence in each case was insufficient to show that the
defendants had created the requisite danger under Schenck. But these dissents
did not mark a change of principle. The dissenters doubted only the probable
effectiveness of the puny efforts toward subversion. In Abrams, they wrote, "I do
not doubt for a moment that by the same reasoning that would justify
punishing persuasion to murder, the United States constitutionally may punish
speech that produces or is intended to produce a clear and imminent danger
that it will bring about forthwith certain substantive evils that the United States
constitutionally may seek to prevent." ***

The rule we deduce from these cases is that where an offense is specified by a
statute in nonspeech or nonpress terms, a conviction relying upon speech or
press as evidence of violation may be sustained only when the speech or
publication created a "clear and present danger" of attempting or accomplishing
the prohibited crime, e. g., interference with enlistment. The dissents, we
repeat, in emphasizing the value of speech, were addressed to the argument of
the sufficiency of the evidence.

The next important case before the Court in which free speech was the crux of
the conflict was Gitlow v. New York (1925). *** The convictions were sustained,
Justices Holmes and Brandeis dissenting. The majority refused to apply the
"clear and present danger" test to the specific utterance. Its reasoning was as
follows: The "clear and present danger" test was applied to the utterance itself
in Schenck because the question was merely one of sufficiency of evidence
under an admittedly constitutional statute. Gitlow, however, presented a
different question. There a legislature had found that a certain kind of speech
was, itself, harmful and unlawful. The constitutionality of such a state statute
had to be adjudged by this Court just as it determined the constitutionality of
any state statute, namely, whether the statute was "reasonable.” Since it was
entirely reasonable for a state to attempt to protect itself from violent overthrow,
the statute was perforce reasonable. The only question remaining in the case
became whether there was evidence to support the conviction, a question which
gave the majority no difficulty. Justices Holmes and Brandeis refused to accept
this approach, but insisted that wherever speech was the evidence of the
violation, it was necessary to show that the speech created the "clear and
present danger" of the substantive evil which the legislature had the right to
prevent. Justices Holmes and Brandeis, then, made no distinction between a
federal statute which made certain acts unlawful, the evidence to support the
conviction being speech, and a statute which made speech itself the crime. This
approach was emphasized in Whitney v. California (1927), where the Court was
confronted with a conviction under the California Criminal Syndicalist statute.
The Court sustained the conviction, Justices Brandeis and Holmes concurring
in the result. In their concurrence they repeated that even though the
legislature had designated certain speech as criminal, this could not prevent
the defendant from showing that there was no danger that the substantive evil
would be brought about.
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Although no case subsequent to Whitney and Gitlow has expressly overruled the
majority opinions in those cases, there is little doubt that subsequent opinions
have inclined toward the Holmes-Brandeis rationale. *** But we further
suggested that neither Justice Holmes nor Justice Brandeis ever envisioned
that a shorthand phrase should be crystallized into a rigid rule to be applied
inflexibly without regard to the circumstances of each case. Speech is not an
absolute, above and beyond control by the legislature when its judgment,
subject to review here, is that certain kinds of speech are so undesirable as to
warrant criminal sanction. Nothing is more certain in modern society than the
principle that there are no absolutes, that a name, a phrase, a standard has
meaning only when associated with the considerations which gave birth to the
nomenclature. To those who would paralyze our Government in the face of
impending threat by encasing it in a semantic straitjacket we must reply that
all concepts are relative.

In this case we are squarely presented with the application of the "clear and
present danger" test, and must decide what that phrase imports. We first note
that many of the cases in which this Court has reversed convictions by use of
this or similar tests have been based on the fact that the interest which the
State was attempting to protect was itself too insubstantial to warrant
restriction of speech. *** Overthrow of the Government by force and violence is
certainly a substantial enough interest for the Government to limit speech.
Indeed, this is the ultimate value of any society, for if a society cannot protect
its very structure from armed internal attack, it must follow that no
subordinate value can be protected. If, then, this interest may be protected, the
literal problem which is presented is what has been meant by the use of the
phrase "clear and present danger" of the utterances bringing about the evil
within the power of Congress to punish.

Obviously, the words cannot mean that before the Government may act, it must
wait until the putsch is about to be executed, the plans have been laid and the
signal is awaited. If Government is aware that a group aiming at its overthrow is
attempting to indoctrinate its members and to commit them to a course
whereby they will strike when the leaders feel the circumstances permit, action
by the Government is required. The argument that there is no need for
Government to concern itself, for Government is strong, it possesses ample
powers to put down a rebellion, it may defeat the revolution with ease needs no
answer. For that is not the question. Certainly an attempt to overthrow the
Government by force, even though doomed from the outset because of
inadequate numbers of power of the revolutionists, is a sufficient evil for
Congress to prevent. The damage which such attempts create both physically
and politically to a nation makes it impossible to measure the validity in terms
of the probability of success, or the immediacy of a successful attempt. *** We
must therefore reject the contention that success or probability of success is
the criterion.

The situation with which Justices Holmes and Brandeis were concerned in
Gitlow was a comparatively isolated event, bearing little relation in their minds
to any substantial threat to the safety of the community. *** They were not
confronted with any situation comparable to the instant one—the development
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of an apparatus designed and dedicated to the overthrow of the Government, in
the context of world crisis after crisis.

***[t is the existence of the conspiracy which creates the danger. If the
ingredients of the reaction are present, we cannot bind the Government to wait
until the catalyst is added.

Affirmed.

MR. JUSTICE FRANKFURTER, CONCURRING IN AFFIRMANCE OF THE JUDGMENT.

*** Few questions of comparable import have come before this Court in recent
years. The appellants maintain that they have a right to advocate a political
theory, so long, at least, as their advocacy does not create an immediate danger
of obvious magnitude to the very existence of our present scheme of society. On
the other hand, the Government asserts the right to safeguard the security of
the Nation by such a measure as the Smith Act. Our judgment is thus solicited
on a conflict of interests of the utmost concern to the well-being of the country.
This conflict of interests cannot be resolved by a dogmatic preference for one or
the other, nor by a sonorous formula which is in fact only a euphemistic
disguise for an unresolved conflict. If adjudication is to be a rational process,
we cannot escape a candid examination of the conflicting claims with full
recognition that both are supported by weighty title-deeds.

*** But even the all-embracing power and duty of self-preservation are not
absolute. Like the war power, which is indeed an aspect of the power of self-
preservation, it is subject to applicable constitutional limitations. ***

The First Amendment is such a restriction. It exacts obedience even during
periods of war; it is applicable when war clouds are not figments of the
imagination no less than when they are. The First Amendment categorically
demands that "Congress shall make no law respecting an establishment of
religion, or prohibiting the free exercise thereof; or abridging the freedom of
speech, or of the press; or the right of the people peaceably to assemble, and to
petition the Government for a redress of grievances." The right of a man to think
what he pleases, to write what he thinks, and to have his thoughts made
available for others to hear or read has an engaging ring of universality. The
Smith Act and this conviction under it no doubt restrict the exercise of free
speech and assembly. Does that, without more, dispose of the matter?

Just as there are those who regard as invulnerable every measure for which the
claim of national survival is invoked, there are those who find in the
Constitution a wholly unfettered right of expression. Such literalness treats the
words of the Constitution as though they were found on a piece of outworn
parchment instead of being words that have called into being a nation with a
past to be preserved for the future. ***

The language of the First Amendment is to be read not as barren words found
in a dictionary but as symbols of historic experience illumined by the
presuppositions of those who employed them. Not what words did Madison and
Hamilton use, but what was it in their minds which they conveyed? Free speech
is subject to prohibition of those abuses of expression which a civilized society
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may forbid. As in the case of every other provision of the Constitution that is
not crystallized by the nature of its technical concepts, the fact that the First
Amendment is not self-defining and self-enforcing neither impairs its usefulness
nor compels its paralysis as a living instrument.

*** The demands of free speech in a democratic society as well as the interest in
national security are better served by candid and informed weighing of the
competing interests, within the confines of the judicial process, than by
announcing dogmas too inflexible for the non-Euclidian problems to be solved.

But how are competing interests to be assessed? Since they are not subject to
quantitative ascertainment, the issue necessarily resolves itself into asking, who
is to make the adjustment?—who is to balance the relevant factors and
ascertain which interest is in the circumstances to prevail? Full responsibility
for the choice cannot be given to the courts. Courts are not representative
bodies. They are not designed to be a good reflex of a democratic society. Their
judgment is best informed, and therefore most dependable, within narrow
limits. Their essential quality is detachment, founded on independence. History
teaches that the independence of the judiciary is jeopardized when courts
become embroiled in the passions of the day and assume primary responsibility
in choosing between competing political, economic and social pressures.

*** But in no case has a majority of this Court held that a legislative judgment,
even as to freedom of utterance, may be overturned merely because the Court
would have made a different choice between the competing interests had the
initial legislative judgment been for it to make.

*** Even though advocacy of overthrow deserves little protection, we should
hesitate to prohibit it if we thereby inhibit the interchange of rational ideas so
essential to representative government and free society.

But there is underlying validity in the distinction between advocacy and the
interchange of ideas, and we do not discard a useful tool because it may be
misused. That such a distinction could be used unreasonably by those in power
against hostile or unorthodox views does not negate the fact that it may be used
reasonably against an organization wielding the power of the centrally
controlled international Communist movement. The object of the conspiracy
before us is so clear that the chance of error in saying that the defendants
conspired to advocate rather than to express ideas is slight. Mr. Justice
Douglas quite properly points out that the conspiracy before us is not a
conspiracy to overthrow the Government. But it would be equally wrong to treat
it as a seminar in political theory.

MR. JUSTICE JACKSON, CONCURRING.

*** The Constitution does not make conspiracy a civil right. The Court has
never before done so and I think it should not do so now. Conspiracies of labor
unions, trade associations, and news agencies have been condemned, although
accomplished, evidenced and carried out, like the conspiracy here, chiefly by
letter-writing, meetings, speeches and organization. Indeed, this Court seems,
particularly in cases where the conspiracy has economic ends, to be applying
its doctrines with increasing severity. While I consider criminal conspiracy a
dragnet device capable of perversion into an instrument of injustice in the
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hands of a partisan or complacent judiciary, it has an established place in our
system of law, and no reason appears for applying it only to concerted action
claimed to disturb interstate commerce and withholding it from those claimed
to undermine our whole Government.

*** ] do not suggest that Congress could punish conspiracy to advocate
something, the doing of which it may not punish. Advocacy or exposition of the
doctrine of communal property ownership, or any political philosophy
unassociated with advocacy of its imposition by force or seizure of government
by unlawful means could not be reached through conspiracy prosecution. But it
is not forbidden to put down force or violence, it is not forbidden to punish its
teaching or advocacy, and the end being punishable, there is no doubt of the
power to punish conspiracy for the purpose.

*** The law of conspiracy has been the chief means at the Government's
disposal to deal with the growing problems created by such organizations. I
happen to think it is an awkward and inept remedy, but I find no constitutional
authority for taking this weapon from the Government. There is no
constitutional right to "gang up" on the Government.

While I think there was power in Congress to enact this statute and that, as
applied in this case, it cannot be held unconstitutional, I add that I have little
faith in the long-range effectiveness of this conviction to stop the rise of the
Communist movement. Communism will not go to jail with these Communists.
No decision by this Court can forestall revolution whenever the existing
government fails to command the respect and loyalty of the people and
sufficient distress and discontent is allowed to grow up among the masses.
Many failures by fallen governments attest that no government can long prevent
revolution by outlawry. Corruption, ineptitude, inflation, oppressive taxation,
militarization, injustice, and loss of leadership capable of intellectual initiative
in domestic or foreign affairs are allies on which the Communists count to bring
opportunity knocking to their door. Sometimes I think they may be mistaken.
But the Communists are not building just for today—the rest of us might profit
by their example.

MR. JUSTICE BLACK, DISSENTING.

*** At the outset I want to emphasize what the crime involved in this case is,
and what it is not. These petitioners were not charged with an attempt to
overthrow the Government. They were not charged with overt acts of any kind
designed to overthrow the Government. They were not even charged with saying
anything or writing anything designed to overthrow the Government. The
charge was that they agreed to assemble and to talk and publish certain ideas
at a later date: The indictment is that they conspired to organize the
Communist Party and to use speech or newspapers and other publications in
the future to teach and advocate the forcible overthrow of the Government. No
matter how it is worded, this is a virulent form of prior censorship of speech
and press, which I believe the First Amendment forbids. I would hold § 3 of the
Smith Act authorizing this prior restraint unconstitutional on its face and as
applied.
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***The opinions for affirmance indicate that the chief reason for jettisoning the
rule is the expressed fear that advocacy of Communist doctrine endangers the
safety of the Republic. Undoubtedly, a governmental policy of unfettered
communication of ideas does entail dangers. To the Founders of this Nation,
however, the benefits derived from free expression were worth the risk. They
embodied this philosophy in the First Amendment's command that "Congress
shall make no law . . . abridging the freedom of speech, or of the press . .. ."I
have always believed that the First Amendment is the keystone of our
Government, that the freedoms it guarantees provide the best insurance against
destruction of all freedom. At least as to speech in the realm of public matters, I
believe that the "clear and present danger" test does not "mark the furthermost
constitutional boundaries of protected expression" but does "no more than
recognize a minimum compulsion of the Bill of Rights." Bridges v. California.

So long as this Court exercises the power of judicial review of legislation, I
cannot agree that the First Amendment permits us to sustain laws suppressing
freedom of speech and press on the basis of Congress' or our own notions of
mere 'reasonableness.” Such a doctrine waters down the First Amendment so
that it amounts to little more than an admonition to Congress. The Amendment
as so construed is not likely to protect any but those "safe" or orthodox views
which rarely need its protection. ***

Public opinion being what it now is, few will protest the conviction of these
Communist petitioners. There is hope, however, that in calmer times, when
present pressures, passions and fears subside, this or some later Court will
restore the First Amendment liberties to the high preferred place where they
belong in a free society.

MR. JUSTICE DOUGLAS, DISSENTING.

If this were a case where those who claimed protection under the First
Amendment were teaching the techniques of sabotage, the assassination of the
President, the filching of documents from public files, the planting of bombs,
the art of street warfare, and the like, I would have no doubts. The freedom to
speak is not absolute; the teaching of methods of terror and other seditious
conduct should be beyond the pale along with obscenity and immorality. This
case was argued as if those were the facts. The argument imported much
seditious conduct into the record. That is easy and it has popular appeal, for
the activities of Communists in plotting and scheming against the free world are
common knowledge. But the fact is that no such evidence was introduced at the
trial. There is a statute which makes a seditious conspiracy unlawful.
Petitioners, however, were not charged with a "conspiracy to overthrow" the
Government. They were charged with a conspiracy to form a party and groups
and assemblies of people who teach and advocate the overthrow of our
Government by force or violence and with a conspiracy to advocate and teach
its overthrow by force and violence. It may well be that indoctrination in the
techniques of terror to destroy the Government would be indictable under either
statute. But the teaching which is condemned here is of a different character.

So far as the present record is concerned, what petitioners did was to organize
people to teach and themselves teach the Marxist-Leninist doctrine contained
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chiefly in four books: STALIN, FOUNDATIONS OF LENINISM (1924); MARX AND
ENGELS, MANIFESTO OF THE COMMUNIST PARTY (1848); LENIN, THE STATE AND
REVOLUTION (1917); HISTORY OF THE COMMUNIST PARTY OF THE SOVIET UNION
(1939).

Those books are to Soviet Communism what MEIN KAMPF was to Nazism. If they
are understood, the ugliness of Communism is revealed, its deceit and cunning
are exposed, the nature of its activities becomes apparent, and the chances of
its success less likely. That is not, of course, the reason why petitioners chose
these books for their classrooms. They are fervent Communists to whom these
volumes are gospel. They preached the creed with the hope that some day it
would be acted upon.

The opinion of the Court does not outlaw these texts nor condemn them to the
fire, as the Communists do literature offensive to their creed. But if the books
themselves are not outlawed, if they can lawfully remain on library shelves, by
what reasoning does their use in a classroom become a crime? It would not be a
crime under the Act to introduce these books to a class, though that would be
teaching what the creed of violent overthrow of the Government is. The Act, as
construed, requires the element of intent—that those who teach the creed
believe in it. The crime then depends not on what is taught but on who the
teacher is. That is to make freedom of speech turn not on what is said, but on
the intent with which it is said. Once we start down that road we enter territory
dangerous to the liberties of every citizen.

*** There comes a time when even speech loses its constitutional immunity.
Speech innocuous one year may at another time fan such destructive flames
that it must be halted in the interests of the safety of the Republic. That is the
meaning of the clear and present danger test. When conditions are so critical
that there will be no time to avoid the evil that the speech threatens, it is time
to call a halt. Otherwise, free speech which is the strength of the Nation will be
the cause of its destruction.

Yet free speech is the rule, not the exception. The restraint to be constitutional
must be based on more than fear, on more than passionate opposition against
the speech, on more than a revolted dislike for its contents. There must be
some immediate injury to society that is likely if speech is allowed. The classic
statement of these conditions was made by Mr. Justice Brandeis in his
concurring opinion in Whitney v. California ***.

I had assumed that the question of the clear and present danger, being so
critical an issue in the case, would be a matter for submission to the jury. ***

Yet, whether the question is one for the Court or the jury, there should be
evidence of record on the issue. This record, however, contains no evidence
whatsoever showing that the acts charged, viz., the teaching of the Soviet theory
of revolution with the hope that it will be realized, have created any clear and
present danger to the Nation. The Court, however, rules to the contrary. ***

The nature of Communism as a force on the world scene would, of course, be
relevant to the issue of clear and present danger of petitioners' advocacy within
the United States. But the primary consideration is the strength and tactical
position of petitioners and their converts in this country. On that there is no
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evidence in the record. If we are to take judicial notice of the threat of
Communists within the nation, it should not be difficult to conclude that as a
political party they are of little consequence. Communists in this country have
never made a respectable or serious showing in any election. I would doubt that
there is a village, let alone a city or county or state, which the Communists
could carry. Communism in the world scene is no bogeyman; but Communism
as a political faction or party in this country plainly is. Communism has been
so thoroughly exposed in this country that it has been crippled as a political
force. Free speech has destroyed it as an effective political party. It is
inconceivable that those who went up and down this country preaching the
doctrine of revolution which petitioners espouse would have any success. In
days of trouble and confusion, when bread lines were long, when the
unemployed walked the streets, when people were starving, the advocates of a
short-cut by revolution might have a chance to gain adherents. But today there
are no such conditions. The country is not in despair; the people know Soviet
Communism; the doctrine of Soviet revolution is exposed in all of its ugliness
and the American people want none of it.

How it can be said that there is a clear and present danger that this advocacy
will succeed is, therefore, a mystery. Some nations less resilient than the United
States, where illiteracy is high and where democratic traditions are only
budding, might have to take drastic steps and jail these men for merely
speaking their creed. But in America they are miserable merchants of unwanted
ideas; their wares remain unsold. The fact that their ideas are abhorrent does
not make them powerful.

The political impotence of the Communists in this country does not, of course,
dispose of the problem. Their numbers; their positions in industry and
government; the extent to which they have in fact infiltrated the police, the
armed services, transportation, stevedoring, power plants, munitions works,
and other critical places—these facts all bear on the likelihood that their
advocacy of the Soviet theory of revolution will endanger the Republic. But the
record is silent on these facts. If we are to proceed on the basis of judicial
notice, it is impossible for me to say that the Communists in this country are so
potent or so strategically deployed that they must be suppressed for their
speech. I could not so hold unless I were willing to conclude that the activities
in recent years of committees of Congress, of the Attorney General, of labor
unions, of state legislatures, and of Loyalty Boards were so futile as to leave the
country on the edge of grave peril. To believe that petitioners and their following
are placed in such critical positions as to endanger the Nation is to believe the
incredible. It is safe to say that the followers of the creed of Soviet Communism
are known to the F. B. I.; that in case of war with Russia they will be picked up
overnight as were all prospective saboteurs at the commencement of World War
II; that the invisible army of petitioners is the best known, the most beset, and
the least thriving of any fifth column in history. Only those held by fear and
panic could think otherwise.

*** The First Amendment provides that "Congress shall make no law .

abridging the freedom of speech." The Constitution provides no exception. This
does not mean, however, that the Nation need hold its hand until it is in such
weakened condition that there is no time to protect itself from incitement to
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revolution. Seditious conduct can always be punished. But the command of the
First Amendment is so clear that we should not allow Congress to call a halt to
free speech except in the extreme case of peril from the speech itself. The First
Amendment makes confidence in the common sense of our people and in their
maturity of judgment the great postulate of our democracy. Its philosophy is
that violence is rarely, if ever, stopped by denying civil liberties to those
advocating resort to force. The First Amendment reflects the philosophy of
Jefferson "that it is time enough for the rightful purposes of civil government,
for its officers to interfere when principles break out into overt acts against
peace and good order." The political censor has no place in our public debates.
Unless and until extreme and necessitous circumstances are shown, our aim
should be to keep speech unfettered and to allow the processes of law to be
invoked only when the provocateurs among us move from speech to action.

Notes

1. The opinions in Dennis are lengthy and review the earlier World
War I cases, including Holmes’ dissents. How is Communism portrayed
in Dennis, especially when compared to earlier political viewpoints? How
do the portrayals of Communism compare to current views of
Communism? Are there current political viewpoints that seem
commensurate with the Court’s view of Communism?

2. The Court considers the Smith Act “on its face” and as applied.
What are the arguments that it is facially unconstitutional as a violation
of the First Amendment?

lll. “Offensive” Speech

Chaplinsky v. New Hampshire
315 U.S. 568 (1942)

MR. JUSTICE MURPHY DELIVERED THE OPINION OF THE [UNANIMOUS| COURT.

Appellant, a member of the sect known as Jehovah's Witnesses, was convicted
in the municipal court of Rochester, New Hampshire, for violation of Chapter
378, § 2, of the Public Laws of New Hampshire:

No person shall address any offensive, derisive or annoying word to any other
person who is lawfully in any street or other public place, nor call him by any
offensive or derisive name, nor make any noise or exclamation in his presence
and hearing with intent to deride, offend or annoy him, or to prevent him from
pursuing his lawful business or occupation.

The complaint charged that appellant,

with force and arms, in a certain public place in said city of Rochester, to-wit, on
the public sidewalk on the easterly side of Wakefield Street, near unto the
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entrance of the City Hall, did unlawfully repeat the words following, addressed to
the complainant, that is to say, "You are a God damned racketeer" and "a
damned Fascist and the whole government of Rochester are Fascists or agents of
Fascists," the same being offensive, derisive and annoying words and names.

There is no substantial dispute over the facts. Chaplinsky was distributing the
literature of his sect on the streets of Rochester on a busy Saturday afternoon.
Members of the local citizenry complained to the City Marshal, Bowering, that
Chaplinsky was denouncing all religion as a "racket.” Bowering told them that
Chaplinsky was lawfully engaged, and then warned Chaplinsky that the crowd
was getting restless. Some time later, a disturbance occurred and the traffic
officer on duty at the busy intersection started with Chaplinsky for the police
station, but did not inform him that he was under arrest or that he was going to
be arrested. On the way, they encountered Marshal Bowering, who had been
advised that a riot was under way and was therefore hurrying to the scene.
Bowering repeated his earlier warning to Chaplinsky, who then addressed to
Bowering the words set forth in the complaint.

Chaplinsky's version of the affair was slightly different. He testified that, when
he met Bowering, he asked him to arrest the ones responsible for the
disturbance. In reply, Bowering cursed him and told him to come along.
Appellant admitted that he said the words charged in the complaint, with the
exception of the name of the Deity.

It is now clear that “Freedom of speech and freedom of the press, which are
protected by the First Amendment from infringement by Congress, are among
the fundamental personal rights and liberties which are protected by the
Fourteenth Amendment from invasion by state action.”

Allowing the broadest scope to the language and purpose of the Fourteenth
Amendment, it is well understood that the right of free speech is not absolute at
all times and under all circumstances. There are certain well defined and
narrowly limited classes of speech, the prevention and punishment of which
have never been thought to raise any Constitutional problem. These include the
lewd and obscene, the profane, the libelous, and the insulting or "fighting"
words -- those which, by their very utterance, inflict injury or tend to incite an
immediate breach of the peace. It has been well observed that such utterances
are no essential part of any exposition of ideas, and are of such slight social
value as a step to truth that any benefit that may be derived from them is
clearly outweighed by the social interest in order and morality.

Resort to epithets or personal abuse is not in any proper sense
communication of information or opinion safeguarded by the
Constitution, and its punishment as a criminal act would raise no
question under that instrument.

Cantwell v. Connecticut (1940).

We are unable to say that the limited scope of the statute as thus construed [by
the New Hampshire Supreme Court] contravenes the Constitutional right of free
expression. It is a statute narrowly drawn and limited to define and punish
specific conduct lying within the domain of state power, the use in a public
place of words likely to cause a breach of the peace. This conclusion
necessarily disposes of appellant's contention that the statute is so vague and
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indefinite as to render a conviction thereunder a violation of due process. A
statute punishing verbal acts, carefully drawn so as not unduly to impair
liberty of expression, is not too vague for a criminal law.

Nor can we say that the application of the statute to the facts disclosed by the
record substantially or unreasonably impinges upon the privilege of free speech.
Argument is unnecessary to demonstrate that the appellations "damned
racketeer" and "damned Fascist" are epithets likely to provoke the average
person to retaliation, and thereby cause a breach of the peace.

The refusal of the state court to admit evidence of provocation and evidence
bearing on the truth or falsity of the utterances is open to no Constitutional
objection. Whether the facts sought to be proved by such evidence constitute a
defense to the charge, or may be shown in mitigation, are questions for the
state court to determine. Our function is fulfilled by a determination that the
challenged statute, on its face and as applied, does not contravene the
Fourteenth Amendment.

Affirmed.

Cohen v. California
403 U.S. 15 (1971)

MR. JUSTICE HARLAN DELIVERED THE OPINION OF THE COURT. JUSTICE BLACKMUN FILED A
DISSENTING OPINION, IN WHICH THE CHIEF JUSTICE [BURGER] AND JUSTICE BLACK JOINED.

MR. JUSTICE HARLAN DELIVERED THE OPINION OF THE COURT.

This case may seem at first blush too inconsequential to find its way into our
books, but the issue it presents is of no small constitutional significance.

Appellant Paul Robert Cohen was convicted in the Los Angeles Municipal Court
of violating that part of California Penal Code § 415 which prohibits
"maliciously and willfully disturb[ing] the peace or quiet of any neighborhood or
person . . . by . . . offensive conduct. . . ." He was given 30 days' imprisonment.
The facts upon which his conviction rests are detailed in the opinion of the
Court of Appeal of California, Second Appellate District, as follows:

"On April 26, 1968, the defendant was observed in the Los Angeles County
Courthouse in the corridor outside of division 20 of the municipal court wearing
a jacket bearing the words "Fuck the Draft' which were plainly visible. There
were women and children present in the corridor. The defendant was arrested.
The defendant testified that he wore the jacket knowing that the words were on
the jacket as a means of informing the public of the depth of his feelings against
the Vietnam War and the draft.

"The defendant did not engage in, nor threaten to engage in, nor did anyone as
the result of his conduct in fact commit or threaten to commit any act of
violence. The defendant did not make any loud or unusual noise, nor was there
any evidence that he uttered any sound prior to his arrest."”
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In affirming the conviction the Court of Appeal held that "offensive conduct”
means "behavior which has a tendency to provoke others to acts of violence or
to in turn disturb the peace,” and that the State had proved this element
because, on the facts of this case, "[i]t was certainly reasonably foreseeable that
such conduct might cause others to rise up to commit a violent act against the
person of the defendant or attempt to forceably remove his jacket." The
California Supreme Court declined review by a divided vote. We brought the
case here ***. We now reverse. ***

In order to lay hands on the precise issue which this case involves, it is useful
first to canvass various matters which this record does not present.

The conviction quite clearly rests upon the asserted offensiveness of the words
Cohen used to convey his message to the public. The only "conduct" which the
State sought to punish is the fact of communication. Thus, we deal here with a
conviction resting solely upon "speech," not upon any separately identifiable
conduct which allegedly was intended by Cohen to be perceived by others as
expressive of particular views but which, on its face, does not necessarily
convey any message and hence arguably could be regulated without effectively
repressing Cohen's ability to express himself. Further, the State certainly lacks
power to punish Cohen for the underlying content of the message the
inscription conveyed. At least so long as there is no showing of an intent to
incite disobedience to or disruption of the draft, Cohen could not, consistently
with the First and Fourteenth Amendments, be punished for asserting the
evident position on the inutility or immorality of the draft his jacket reflected.

Appellant's conviction, then, rests squarely upon his exercise of the "freedom of
speech" protected from arbitrary governmental interference by the Constitution
and can be justified, if at all, only as a valid regulation of the manner in which
he exercised that freedom, not as a permissible prohibition on the substantive
message it conveys. This does not end the inquiry, of course, for the First and
Fourteenth Amendments have never been thought to give absolute protection to
every individual to speak whenever or wherever he pleases, or to use any form
of address in any circumstances that he chooses. In this vein, too, however, we
think it important to note that several issues typically associated with such
problems are not presented here.

In the first place, Cohen was tried under a statute applicable throughout the
entire State. Any attempt to support this conviction on the ground that the
statute seeks to preserve an appropriately decorous atmosphere in the
courthouse where Cohen was arrested must fail in the absence of any language
in the statute that would have put appellant on notice that certain kinds of
otherwise permissible speech or conduct would nevertheless, under California
law, not be tolerated in certain places. No fair reading of the phrase "offensive
conduct" can be said sufficiently to inform the ordinary person that distinctions
between certain locations are thereby created.

Robson 58 The First Amendment



In the second place, as it comes to us, this case cannot be said to fall within
those relatively few categories of instances where prior decisions have
established the power of government to deal more comprehensively with certain
forms of individual expression simply upon a showing that such a form was
employed. This is not, for example, an obscenity case. Whatever else may be
necessary to give rise to the States' broader power to prohibit obscene
expression, such expression must be, in some significant way, erotic. It cannot
plausibly be maintained that this vulgar allusion to the Selective Service System
would conjure up such psychic stimulation in anyone likely to be confronted
with Cohen's crudely defaced jacket.

This Court has also held that the States are free to ban the simple use, without
a demonstration of additional justifying circumstances, of so-called "fighting
words," those personally abusive epithets which, when addressed to the
ordinary citizen, are, as a matter of common knowledge, inherently likely to
provoke violent reaction. Chaplinsky v. New Hampshire (1942). While the four-
letter word displayed by Cohen in relation to the draft is not uncommonly
employed in a personally provocative fashion, in this instance it was clearly not
"directed to the person of the hearer." Cantwell v. Connecticut (1940). No
individual actually or likely to be present could reasonably have regarded the
words on appellant's jacket as a direct personal insult. Nor do we have here an
instance of the exercise of the State's police power to prevent a speaker from
intentionally provoking a given group to hostile reaction. There is, as noted
above, no showing that anyone who saw Cohen was in fact violently aroused or
that appellant intended such a result.

Finally, in arguments before this Court much has been made of the claim that
Cohen's distasteful mode of expression was thrust upon unwilling or
unsuspecting viewers, and that the State might therefore legitimately act as it
did in order to protect the sensitive from otherwise unavoidable exposure to
appellant's crude form of protest. Of course, the mere presumed presence of
unwitting listeners or viewers does not serve automatically to justify curtailing
all speech capable of giving offense. While this Court has recognized that
government may properly act in many situations to prohibit intrusion into the
privacy of the home of unwelcome views and ideas which cannot be totally
banned from the public dialogue, we have at the same time consistently
stressed that "we are often “captives' outside the sanctuary of the home and
subject to objectionable speech.” The ability of government, consonant with the
Constitution, to shut off discourse solely to protect others from hearing it is, in
other words, dependent upon a showing that substantial privacy interests are
being invaded in an essentially intolerable manner. Any broader view of this
authority would effectively empower a majority to silence dissidents simply as a
matter of personal predilections.

In this regard, persons confronted with Cohen's jacket were in a quite different
posture than, say, those subjected to the raucous emissions of sound trucks
blaring outside their residences. Those in the Los Angeles courthouse could
effectively avoid further bombardment of their sensibilities simply by averting
their eyes. And, while it may be that one has a more substantial claim to a
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recognizable privacy interest when walking through a courthouse corridor than,
for example, strolling through Central Park, surely it is nothing like the interest
in being free from unwanted expression in the confines of one's own home.
Given the subtlety and complexity of the factors involved, if Cohen's "speech"
was otherwise entitled to constitutional protection, we do not think the fact that
some unwilling "listeners” in a public building may have been briefly exposed to
it can serve to justify this breach of the peace conviction where, as here, there
was no evidence that persons powerless to avoid appellant's conduct did in fact
object to it, and where that portion of the statute upon which Cohen's
conviction rests evinces no concern, either on its face or as construed by the
California courts, with the special plight of the captive auditor, but, instead,
indiscriminately sweeps within its prohibitions all "offensive conduct" that
disturbs "any neighborhood or person."

I
Against this background, the issue flushed by this case stands out in bold relief.
It is whether California can excise, as "offensive conduct," one particular
scurrilous epithet from the public discourse, either upon the theory of the court
below that its use is inherently likely to cause violent reaction or upon a more
general assertion that the States, acting as guardians of public morality, may
properly remove this offensive word from the public vocabulary.

The rationale of the California court is plainly untenable. At most it reflects an
"undifferentiated fear or apprehension of disturbance [which]| is not enough to
overcome the right to freedom of expression." Tinker v. Des Moines Indep.
Community School Dist. (1969). We have been shown no evidence that
substantial numbers of citizens are standing ready to strike out physically at
whoever may assault their sensibilities with execrations like that uttered by
Cohen. There may be some persons about with such lawless and violent
proclivities, but that is an insufficient base upon which to erect, consistently
with constitutional values, a governmental power to force persons who wish to
ventilate their dissident views into avoiding particular forms of expression. The
argument amounts to little more than the self-defeating proposition that to
avoid physical censorship of one who has not sought to provoke such a
response by a hypothetical coterie of the violent and lawless, the States may
more appropriately effectuate that censorship themselves.

Admittedly, it is not so obvious that the First and Fourteenth Amendments
must be taken to disable the States from punishing public utterance of this
unseemly expletive in order to maintain what they regard as a suitable level of
discourse within the body politic. We think, however, that examination and
reflection will reveal the shortcomings of a contrary viewpoint.

At the outset, we cannot overemphasize that, in our judgment, most situations
where the State has a justifiable interest in regulating speech will fall within
one or more of the various established exceptions, discussed above but not
applicable here, to the usual rule that governmental bodies may not prescribe
the form or content of individual expression. Equally important to our
conclusion is the constitutional backdrop against which our decision must be
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made. The constitutional right of free expression is powerful medicine in a
society as diverse and populous as ours. It is designed and intended to remove
governmental restraints from the arena of public discussion, putting the
decision as to what views shall be voiced largely into the hands of each of us, in
the hope that use of such freedom will ultimately produce a more capable
citizenry and more perfect polity and in the belief that no other approach would
comport with the premise of individual dignity and choice upon which our
political system rests. See Whitney v. California (1927) (Brandeis, J., concurring).

To many, the immediate consequence of this freedom may often appear to be
only verbal tumult, discord, and even offensive utterance. These are, however,
within established limits, in truth necessary side effects of the broader enduring
values which the process of open debate permits us to achieve. That the air may
at times seem filled with verbal cacophony is, in this sense not a sign of
weakness but of strength. We cannot lose sight of the fact that, in what
otherwise might seem a trifling and annoying instance of individual distasteful
abuse of a privilege, these fundamental societal values are truly implicated.
That is why "[w]holly neutral futilities . . . come under the protection of free
speech as fully as do Keats' poems or Donne's sermons,” and why "so long as
the means are peaceful, the communication need not meet standards of
acceptability."

Against this perception of the constitutional policies involved, we discern
certain more particularized considerations that peculiarly call for reversal of
this conviction. First, the principle contended for by the State seems inherently
boundless. How is one to distinguish this from any other offensive word? Surely
the State has no right to cleanse public debate to the point where it is
grammatically palatable to the most squeamish among us. Yet no readily
ascertainable general principle exists for stopping short of that result were we
to affirm the judgment below. For, while the particular four-letter word being
litigated here is perhaps more distasteful than most others of its genre, it is
nevertheless often true that one man's vulgarity is another's lyric. Indeed, we
think it is largely because governmental officials cannot make principled
distinctions in this area that the Constitution leaves matters of taste and style
so largely to the individual.

Additionally, we cannot overlook the fact, because it is well illustrated by the
episode involved here, that much linguistic expression serves a dual
communicative function: it conveys not only ideas capable of relatively precise,
detached explication, but otherwise inexpressible emotions as well. In fact,
words are often chosen as much for their emotive as their cognitive force. We
cannot sanction the view that the Constitution, while solicitous of the cognitive
content of individual speech, has little or no regard for that emotive function
which, practically speaking, may often be the more important element of the
overall message sought to be communicated. ***

Finally, and in the same vein, we cannot indulge the facile assumption that one

can forbid particular words without also running a substantial risk of
suppressing ideas in the process. Indeed, governments might soon seize upon
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the censorship of particular words as a convenient guise for banning the
expression of unpopular views. We have been able, as noted above, to discern
little social benefit that might result from running the risk of opening the door
to such grave results.

It is, in sum, our judgment that, absent a more particularized and compelling
reason for its actions, the State may not, consistently with the First and
Fourteenth Amendments, make the simple public display here involved of this
single four-letter expletive a criminal offense. Because that is the only arguably
sustainable rationale for the conviction here at issue, the judgment below must
be

Reversed.

MR. JUSTICE BLACKMUN, WITH WHOM THE CHIEF JUSTICE [BURGER] AND MR. JUSTICE
BLACK JOIN, DISSENTING.

I dissent, and I do so for two reasons:

Cohen's absurd and immature antic, in my view, was mainly conduct and little
speech. *** Further, the case appears to me to be well within the sphere of
Chaplinsky v. New Hampshire (1942), where Mr. Justice Murphy, a known
champion of First Amendment freedoms, wrote for a unanimous bench. As a
consequence, this Court's agonizing over First Amendment values seems
misplaced and unnecessary.

[The second reason concerns the Court’s “jurisdiction” over the constitutional
question].

[MR. JUSTICE WHITE, DISSENTING OPINION, discussing the second reason, omitted].

Notes

1. The exclusion of certain types of speech as unprotected by the
First Amendment is often described as the “categorical” approach.
Consider the categories of speech that the Court excludes from First
Amendment consideration. What is the First Amendment doctrine that
develops for those categories? Is it operative in the next cases?

2. Why does the Court reject the “appropriately decorous atmosphere
in the courthouse” for sustaining Cohen’s conviction?
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IV. Distinguishing Protected Advocacy

Brandenburg v. Ohio
395 U.S. 444 (19609)

PER CURIAM OPINION FOR THE COURT. JUSTICE DOUGLAS AND JUSTICE BLACK FILED
CONCURRING OPINIONS.

PER CURIAM OPINION FOR THE COURT.

The appellant, a leader of a Ku Klux Klan group, was convicted under the Ohio
Criminal Syndicalism statute for "advocat[ing] . . . the duty, necessity, or
propriety of crime, sabotage, violence, or unlawful methods of terrorism as a
means of accomplishing industrial or political reform" and for "voluntarily
assembl[ing] with any society, group, or assemblage of persons formed to teach
or advocate the doctrines of criminal syndicalism." Ohio Rev. Code Ann. §
2923.13. He was fined $1,000 and sentenced to one to 10 years' imprisonment.
The appellant challenged the constitutionality of the criminal syndicalism
statute under the First and Fourteenth Amendments to the United States
Constitution, but the intermediate appellate court of Ohio affirmed his
conviction without opinion. The Supreme Court of Ohio dismissed his appeal,
sua sponte, "for the reason that no substantial constitutional question exists
herein." It did not file an opinion or explain its conclusions. Appeal was taken to
this Court, and we noted probable jurisdiction. We reverse.

The record shows that a man, identified at trial as the appellant, telephoned an
announcer-reporter on the staff of a Cincinnati television station and invited
him to come to a Ku Klux Klan "rally" to be held at a farm in Hamilton County.
With the cooperation of the organizers, the reporter and a cameraman attended
the meeting and filmed the events. Portions of the films were later broadcast on
the local station and on a national network.

The prosecution's case rested on the films and on testimony identifying the
appellant as the person who communicated with the reporter and who spoke at
the rally. The State also introduced into evidence several articles appearing in
the film, including a pistol, a rifle, a shotgun, ammunition, a Bible, and a red
hood worn by the speaker in the films.

One film showed 12 hooded figures, some of whom carried firearms. They were
gathered around a large wooden cross, which they burned. No one was present
other than the participants and the newsmen who made the film. Most of the
words uttered during the scene were incomprehensible when the film was
projected, but scattered phrases could be understood that were derogatory of
Negroes and, in one instance, of Jews. Another scene on the same film showed
the appellant, in Klan regalia, making a speech. The speech, in full, was as
follows:
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"This is an organizers' meeting. We have had quite a few members here today
which are—we have hundreds, hundreds of members throughout the State of
Ohio. I can quote from a newspaper clipping from the Columbus, Ohio Dispatch,
five weeks ago Sunday morning. The Klan has more members in the State of
Ohio than does any other organization. We're not a revengent organization, but
if our President, our Congress, our Supreme Court, continues to suppress the
white, Caucasian race, it's possible that there might have to be some
revengeance taken.

"We are marching on Congress July the Fourth, four hundred thousand strong.
From there we are dividing into two groups, one group to march on St.
Augustine, Florida, the other group to march into Mississippi. Thank you."

The second film showed six hooded figures one of whom, later identified as the
appellant, repeated a speech very similar to that recorded on the first film. The
reference to the possibility of "revengeance" was omitted, and one sentence was
added: "Personally, I believe the nigger should be returned to Africa, the Jew
returned to Israel." Though some of the figures in the films carried weapons, the
speaker did not.

The Ohio Criminal Syndicalism Statute was enacted in 1919. From 1917 to
1920, identical or quite similar laws were adopted by 20 States and two
territories. In 1927, this Court sustained the constitutionality of California's
Criminal Syndicalism Act, the text of which is quite similar to that of the laws of
Ohio. Whitney v. California (1927). The Court upheld the statute on the ground
that, without more, "advocating" violent means to effect political and economic
change involves such danger to the security of the State that the State may
outlaw it. But Whitney has been thoroughly discredited by later decisions. See
Dennis v. United States (1951). These later decisions have fashioned the
principle that the constitutional guarantees of free speech and free press do not
permit a State to forbid or proscribe advocacy of the use of force or of law
violation except where such advocacy is directed to inciting or producing
imminent lawless action and is likely to incite or produce such action. As we
said in Noto v. United States (1961), "the mere abstract teaching . . . of the moral
propriety or even moral necessity for a resort to force and violence, is not the
same as preparing a group for violent action and steeling it to such action.” A
statute which fails to draw this distinction impermissibly intrudes upon the
freedoms guaranteed by the First and Fourteenth Amendments. It sweeps
within its condemnation speech which our Constitution has immunized from
governmental control.

Measured by this test, Ohio's Criminal Syndicalism Act cannot be sustained.
The Act punishes persons who "advocate or teach the duty, necessity, or
propriety" of violence "as a means of accomplishing industrial or political
reform"; or who publish or circulate or display any book or paper containing
such advocacy; or who "justify" the commission of violent acts "with intent to
exemplify, spread or advocate the propriety of the doctrines of criminal
syndicalism"; or who "voluntarily assemble" with a group formed "to teach or
advocate the doctrines of criminal syndicalism." Neither the indictment nor the
trial judge's instructions to the jury in any way refined the statute's bald
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definition of the crime in terms of mere advocacy not distinguished from
incitement to imminent lawless action.

Accordingly, we are here confronted with a statute which, by its own words and
as applied, purports to punish mere advocacy and to forbid, on pain of criminal
punishment, assembly with others merely to advocate the described type of
action. Such a statute falls within the condemnation of the First and Fourteenth
Amendments. The contrary teaching of Whitney v. California, cannot be
supported, and that decision is therefore overruled.

Reversed.
MR. JUSTICE DOUGLAS, CONCURRING.
While I join the opinion of the Court, I desire to enter a caveat.

The "clear and present danger" test was adumbrated by Mr. Justice Holmes in a
case arising during World War [—a war "declared" by the Congress, not by the
Chief Executive. The case was Schenck v. United States, where the defendant
was charged with attempts to cause insubordination in the military and
obstruction of enlistment. * * * *

Though I doubt if the "clear and present danger" test is congenial to the First
Amendment in time of a declared war, I am certain it is not reconcilable with
the First Amendment in days of peace.

The Court quite properly overrules Whitney v. California, which involved
advocacy of ideas which the majority of the Court deemed unsound and
dangerous.

Mr. Justice Holmes, though never formally abandoning the "clear and present
danger" test, moved closer to the First Amendment ideal * * * in dissent in
Gitlow v.New York. * * * *

We have never been faithful to the philosophy of that dissent.

* * % * My own view is quite different. I see no place in the regime of the First
Amendment for any "clear and present danger" test, whether strict and tight as

some would make it, or free-wheeling as the Court in Dennis rephrased it.

MR. JUSTICE BLACK, CONCURRING [OMITTED]
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Hess v. Indiana
414 U.S. 105 (1973)

PER CURIAM OPINION FOR THE COURT. JUSTICE REHNQUIST FILED A DISSENTING OPINION, IN
WHICH THE CHIEF JUSTICE AND JUSTICE BLACKMUN JOINED.

PER CURIAM OPINION FOR THE COURT.

Gregory Hess appeals from his conviction in the Indiana courts for violating the
State's disorderly conduct statute. Appellant contends that his conviction
should be reversed because the statute is unconstitutionally vague, because the
statute is overbroad in that it forbids activity that is protected under the First
and Fourteenth Amendments, and because the statute, as applied here,
abridged his constitutionally protected freedom of speech, These contentions
were rejected in the City Court, where Hess was convicted, and in the Superior
Court, which reviewed his conviction. The Supreme Court of Indiana, with one
dissent, considered and rejected each of Hess' constitutional contentions, and
accordingly affirmed his conviction.

The events leading to Hess' conviction began with an antiwar demonstration on
the campus of Indiana University. In the course of the demonstration,
approximately 100 to 150 of the demonstrators moved onto a public street and
blocked the passage of vehicles. When the demonstrators did not respond to
verbal directions from the sheriff to clear the street, the sheriff and his deputies
began walking up the street, and the demonstrators in their path moved to the
curbs on either side, joining a large number of spectators who had gathered.
Hess was standing off the street as the sheriff passed him. The sheriff heard
Hess utter the word "fuck" in what he later described as a loud voice and
immediately arrested him on the disorderly conduct charge. It was later
stipulated that what appellant had said was "We'll take the fucking street later,"
or "We'll take the fucking street again." Two witnesses who were in the
immediate vicinity testified, apparently without contradiction, that they heard
Hess' words and witnessed his arrest. They indicated that Hess did not appear
to be exhorting the crowd to go back into the street, that he was facing the
crowd and not the street when he uttered the statement, that his statement did
not appear to be addressed to any particular person or group, and that his
tone, although loud, was no louder than that of the other people in the area.

Indiana's disorderly conduct statute was applied in this case to punish only
spoken words. It hardly needs repeating that "[tjhe constitutional guarantees of
freedom of speech forbid the States to punish the use of words or language not
within ‘narrowly limited classes of speech." The words here did not fall within
any of these "limited classes." In the first place, it is clear that the Indiana court
specifically abjured any suggestion that Hess' words could be punished as
obscene.*** Indeed, after Cohen v. California (1971) such a contention with
regard to the language at issue would not be tenable. By the same token, any
suggestion that Hess' speech amounted to "fighting words," Chaplinsky v. New
Hampshire (1942), could not withstand scrutiny. Even if under other
circumstances this language could be regarded as a personal insult, the
evidence is undisputed that Hess' statement was not directed to any person or
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group in particular. Although the sheriff testified that he was offended by the
language, he also stated that he did not interpret the expression as being
directed personally at him, and the evidence is clear that appellant had his
back to the sheriff at the time. Thus, under our decisions, the State could not
punish this speech as "fighting words."

*** The Indiana Supreme Court placed primary reliance on the trial court's
finding that Hess' statement "was intended to incite further lawless action on
the part of the crowd in the vicinity of appellant and was likely to produce such
action." At best, however, the statement could be taken as counsel for present
moderation; at worst, it amounted to nothing more than advocacy of illegal
action at some indefinite future time. This is not sufficient to permit the State to
punish Hess' speech. Under our decisions, "the constitutional guarantees of free
speech and free press do not permit a State to forbid or proscribe advocacy of
the use of force or of law violation except where such advocacy is directed to
inciting or producing imminent lawless action and is likely to incite or produce
such action." Brandenburg v. Ohio (1969). (Emphasis added.) Since the
uncontroverted evidence showed that Hess' statement was not directed to any
person or group of persons, it cannot be said that he was advocating, in the
normal sense, any action. And since there was no evidence, or rational
inference from the import of the language, that his words were intended to
produce, and likely to produce, imminent disorder, those words could not be
punished by the State on the ground that they had "a “tendency to lead to
violence.'

Accordingly, the motion to proceed in forma pauperis is granted and the
judgment of the Supreme Court of Indiana is reversed.

MR. JUSTICE REHNQUIST, WITH WHOM THE CHIEF JUSTICE AND MR. JUSTICE
BLACKMUN JOIN, DISSENTING.

The Court's per curiam opinion rendered today aptly demonstrates the
difficulties inherent in substituting a different complex of factual inferences for
the inferences reached by the courts below. Since it is not clear to me that the
Court has a sufficient basis for its action, I dissent.

It should be noted at the outset that the case was tried de novo in the Superior
Court of Indiana upon a stipulated set of facts, and, therefore, the record is
perhaps unusually colorless and devoid of life. Nevertheless, certain facts are
clearly established. Appellant was arrested during the course of an antiwar
demonstration conducted at Indiana University in May 1970. The
demonstration was of sufficient size and vigor to require the summoning of
police, and both the Sheriffs Department and the Bloomington Police
Department were asked to help university officials and police remove
demonstrators blocking doorways to a campus building. At the time the sheriff
arrived, "approximately 200-300 persons" were assembled at that particular
building.

The doorways eventually were cleared of demonstrators, but, in the process, two
students were placed under arrest. This action did not go unnoticed by the
demonstrators. As the stipulation notes, "[ijn apparent response to these
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arrests, about 100-150 of the persons who had gathered as spectators went
into Indiana Avenue in front of Bryan Hall and in front of the patrol car in
which the two arrestees had been placed." Thus, by contrast to the majority's
somewhat antiseptic description of this massing as being "[iln the course of the
demonstration," the demonstrators' presence in the street was not part of the
normal "course of the demonstration" but could reasonably be construed as an
attempt to intimidate and impede the arresting officers. Furthermore, as the
stipulation also notes, the demonstrators "did not respond to verbal directions"
from the sheriff to clear the street. Thus, the sheriff and his deputies found it
necessary to disperse demonstrators by walking up the street directly into their
path. Only at that point did the demonstrators move to the curbs.

The stipulation contains only one other declaration of fact: that Sheriff Thrasher
arrested the appellant, Gregory Hess, for disorderly conduct. The remainder of
the stipulation merely summarizes testimony, particularly the testimony of
Sheriff Thrasher, two female witnesses (both students at Indiana University)
who were apparently part of the crowd, and Dr. Owen Thomas, a professor of
English at the university. The only "established" facts which emerge from these
summaries are that "Hess was standing off the street on the eastern curb of
Indiana Avenue" and that he said, in the words of the trial court, "We'll take the
fucking street later (or again)." The two female witnesses testified, as the
majority correctly observes, that they were not offended by Hess' statement,
that it was said no louder than statements by other demonstrators, "that Hess
did not appear to be exhorting the crowd to go back into the street," that he was
facing the crowd, and "that his statement did not appear to be addressed to any
particular person or group.” (Emphasis added.)

The majority makes much of this "uncontroverted evidence," but I am unable to
find anywhere in the opinion an explanation of why it must be believed. Surely
the sentence "We'll take the fucking street later (or again)" is susceptible of
characterization as an exhortation, particularly when uttered in a loud voice
while facing a crowd. The opinions of two defense witnesses cannot be
considered proof to the contrary, since the trial court was perfectly free to reject
this testimony if it so desired. Perhaps, as these witnesses and the majority
opinion seem to suggest, appellant was simply expressing his views to the world
at large, but that is surely not the only rational explanation.

The majority also places great emphasis on appellant's use of the word "later,"
even suggesting at one point that the statement "could be taken as counsel for
present moderation." The opinion continues: "[A]t worst, it amounted to nothing
more than advocacy of illegal action at some indefinite future time." From that
observation, the majority somehow concludes that the advocacy was not
directed towards inciting imminent action. But whatever other theoretical
interpretations may be placed upon the remark, there are surely possible
constructions of the statement which would encompass more or less immediate
and continuing action against the harassed police. They should not be rejected
out of hand because of an unexplained preference for other acceptable
alternatives.

The simple explanation for the result in this case is that the majority has
interpreted the evidence differently from the courts below. In doing so, however,
I believe the Court has exceeded the proper scope of our review. Rather than
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considering the "evidence" in the light most favorable to the appellee and
resolving credibility questions against the appellant, as many of our cases have
required, the Court has instead fashioned its own version of events from a paper
record, some "uncontroverted evidence," and a large measure of conjecture.
Since this is not the traditional function of any appellate court, and is surely
not a wise or proper use of the authority of this Court, I dissent.

Notes

1. The Court in Brandenburg articulated a standard to distinguish
protected advocacy from unprotected speech. Make sure you can
articulate that standard.

2. The Court in Brandenburg overrules Whitney v. California explicitly,
reasoning that the Ohio Syndicalism Act at issue in Brandenburg is
similar to the California Syndicalism Act under which Whitney was
prosecuted. Should other cases also have been overruled, as Justice
Douglas seems to have suggested in his dissent?

3. Is there an argument that the speech in Brandenburg was actually
more of a “clear and present” danger than the speech in Whitney?

4. The dissent in Hess suggests that the statements and acts of Hess
are less clear that the Court describes them. Can you revise the
statements and the acts of Hess so that they would be unprotected under
the Brandenburg standard?

S. Importantly, and similar to Cohen, Hess was convicted under a
disorderly conduct statute but was able to raise a First Amendment
claim to the statute as applied to his speech acts.

Note: The Heckler’s Veto

The danger of provoking violence by speech is sometimes said to pose the
problem of the “heckler’s veto.” Can a rowdy crowd or “hecklers”
essentially extinguish a speaker’s First Amendment rights by posing a
danger of violence? On the other hand, can apathetic or nonviolent
listeners essentially grant a speaker First Amendment protection.

Consider this situation: A group of people known as the "Bible Believers,"
came to the Arab International festival on the streets of Dearborn,
Michigan - - - as they had done the year before - - - to "preach." Their
speech included "strongly worded" slogans on signs, t-shirts, and
banners (e.g., "Islam Is A Religion of Blood and Murder"), a "severed pig's
head on a stick" (intended to protect the Bible Believers by repelling
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observers who feared it), statements through a megaphone castigating
the following of a "pedophile prophet" and warning of "God's impending
judgment." A crowd gathered, seemingly mostly of children, who yelled
back and threw items at the “preachers.” The throwing and yelling
escalated.

A law enforcement officer from the County asked the Bible Believers to
leave, and - when pressed - saying they would be cited for disorderly
conduct: "You need to leave. If you don’t leave, we’re going to cite you for
disorderly. You’re creating a disturbance. I mean, look at your people
here. This is crazy!” They were eventually escorted out.

Members of the Bible Believers brought suit in federal court arguing that
their First Amendment rights were violated. The district judge granted
summary judgment in favor of the County and its officials. On appeal, a
divided Sixth Circuit panel affirmed, with the dissenting judge arguing
that the “law enforcement is principally required to protect lawful
speakers over and above law-breakers.” The Sixth Circuit en banc
vacated the panel opinion.

What do you think the proper result should be and why?

V. “Political” Speech in the Age of “Terrorism”

In this complex case, consider how anti-terrorism acts can criminalize
speech, and whether the same rationales in this case could have been
applied to the earlier cases in this Chapter.

Holder v. Humanitarian Law Project
561 U.S. 1 (2010)

ROBERTS, C. J., DELIVERED THE OPINION OF THE COURT, IN WHICH STEVENS, SCALIA, KENNEDY,
THOMAS, AND ALITO, JJ., JOINED. BREYER, J., FILED A DISSENTING OPINION, IN WHICH GINSBURG
AND SOTOMAYOR, JJ., JOINED.

CHIEF JUSTICE ROBERTS DELIVERED THE OPINION OF THE COURT.

Congress has prohibited the provision of "material support or resources" to
certain foreign organizations that engage in terrorist activity. 18 U. S. C.
§2339B(a)(1). That prohibition is based on a finding that the specified
organizations "are so tainted by their criminal conduct that any contribution to
such an organization facilitates that conduct." Antiterrorism and Effective
Death Penalty Act of 1996 (AEDPA), §301(a)(7), 110 Stat. 1247, note following
18 U. S. C. §2339B (Findings and Purpose). The plaintiffs in this litigation seek
to provide support to two such organizations. Plaintiffs claim that they seek to
facilitate only the lawful, nonviolent purposes of those groups, and that
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applying the material-support law to prevent them from doing so violates the
Constitution. In particular, they claim that the statute is too vague, in violation
of the Fifth Amendment, and that it infringes their rights to freedom of speech
and association, in violation of the First Amendment. We conclude that the
material-support statute is constitutional as applied to the particular activities
plaintiffs have told us they wish to pursue. We do not, however, address the
resolution of more difficult cases that may arise under the statute in the future.

I

This litigation concerns 18 U. S. C. §2339B, which makes it a federal crime to
"knowingly provid[e] material support or resources to a foreign terrorist
organization." Congress has amended the definition of "material support or
resources" periodically, but at present it is defined as follows:

"[TThe term 'material support or resources' means any property, tangible or
intangible, or service, including currency or monetary instruments or financial
securities, financial services, lodging, training, expert advice or assistance,
safehouses, false documentation or identification, communications equipment,
facilities, weapons, lethal substances, explosives, personnel (1 or more
individuals who may be or include oneself), and transportation, except medicine
or religious materials."

§2339A(b)(1); see also §2339B(g)(4).

The authority to designate an entity a "foreign terrorist organization" rests with
the Secretary of State. 8 U. S. C. §§1189(a)(1), (d)(4). She may, in consultation
with the Secretary of the Treasury and the Attorney General, so designate an
organization upon finding that it is foreign, engages in "terrorist activity" or
"terrorism," and thereby "threatens the security of United States nationals or
the national security of the United States." §§1189(a)(1), (d)(4). " '[N]ational
security' means the national defense, foreign relations, or economic interests of
the United States." §1189(d)(2). An entity designated a foreign terrorist
organization may seek review of that designation before the D. C. Circuit within
30 days of that designation. §1189(c)(1).

In 1997, the Secretary of State designated 30 groups as foreign terrorist
organizations. See 62 Fed. Reg. 52650. Two of those groups are the Kurdistan
Workers' Party (also known as the Partiya Karkeran Kurdistan, or PKK) and the
Liberation Tigers of Tamil Eelam (LTTE). The PKK is an organization founded in
1974 with the aim of establishing an independent Kurdish state in
southeastern Turkey. The LTTE is an organization founded in 1976 for the
purpose of creating an independent Tamil state in Sri Lanka. The District Court
in this action found that the PKK and the LTTE engage in political and
humanitarian activities. The Government has presented evidence that both
groups have also committed numerous terrorist attacks, some of which have
harmed American citizens. The LTTE sought judicial review of its designation as
a foreign terrorist organization; the D. C. Circuit upheld that designation. The
PKK did not challenge its designation.

Plaintiffs in this litigation are two U. S. citizens and six domestic organizations:
the Humanitarian Law Project (HLP) (a human rights organization with
consultative status to the United Nations); Ralph Fertig (the HLP's president,
and a retired administrative law judge); Nagalingam Jeyalingam (a Tamil
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physician, born in Sri Lanka and a naturalized U. S. citizen); and five nonprofit
groups dedicated to the interests of persons of Tamil descent. Brief for
Petitioners in No. 09-89, pp. ii, 10 (hereinafter Brief for Plaintiffs); App. 48. In
1998, plaintiffs filed suit in federal court challenging the constitutionality of the
material-support statute, §2339B. Plaintiffs claimed that they wished to provide
support for the humanitarian and political activities of the PKK and the LTTE in
the form of monetary contributions, other tangible aid, legal training, and
political advocacy, but that they could not do so for fear of prosecution under
§2339B.

As relevant here, plaintiffs claimed that the material-support statute was
unconstitutional on two grounds: First, it violated their freedom of speech and
freedom of association under the First Amendment, because it criminalized
their provision of material support to the PKK and the LTTE, without requiring
the Government to prove that plaintiffs had a specific intent to further the
unlawful ends of those organizations. Second, plaintiffs argued that the statute
was unconstitutionally vague.

*** [While the litigation was pending] in 2001, Congress amended the definition
of "material support or resources" to add the term "expert advice or assistance."
Uniting and Strengthening America by Providing Appropriate Tools Required to
Intercept and Obstruct Terrorism Act of 2001 (Patriot Act), §805(a)(2)(B), 115
Stat. 377.*** [And] Congress again amended §2339B and the definition of
"material support or resources." Intelligence Reform and Terrorism Prevention
Act of 2004 (IRTPA), §6603, 118 Stat. 3762-3764.

In IRTPA, Congress clarified the mental state necessary to violate §2339B,
requiring knowledge of the foreign group's designation as a terrorist
organization or the group's commission of terrorist acts. §2339B(a)(1). Congress
also added the term "service" to the definition of "material support or
resources,” §2339A(b)(1), and defined "training" to mean ‘"instruction or
teaching designed to impart a specific skill, as opposed to general knowledge,"
§2339A(b)(2). It also defined "expert advice or assistance" to mean "advice or
assistance derived from scientific, technical or other specialized knowledge."
§2339A(b)(3). Finally, IRTPA clarified the scope of the term "personnel' by
providing:

"No person may be prosecuted under [§2339B] in connection with the term
'‘personnel’ unless that person has knowingly provided, attempted to provide, or
conspired to provide a foreign terrorist organization with 1 or more individuals
(who may be or include himself) to work under that terrorist organization's
direction or control or to organize, manage, supervise, or otherwise direct the
operation of that organization. Individuals who act entirely independently of the
foreign terrorist organization to advance its goals or objectives shall not be
considered to be working under the foreign terrorist organization's direction and
control." §2339B(h).

*** The Government petitioned for certiorari, and plaintiffs filed a conditional
cross-petition. We granted both petitions. 557 U. S. ___ (2009).
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II

Given the complicated 12-year history of this litigation, we pause to clarify the
questions before us. Plaintiffs challenge §2339B's prohibition on four types of
material support--"training," "expert advice or assistance," "service," and
"personnel." They raise three constitutional claims. First, plaintiffs claim that
82339B violates the Due Process Clause of the Fifth Amendment because these
four statutory terms are impermissibly vague. Second, plaintiffs claim that
§2339B violates their freedom of speech under the First Amendment. Third,
plaintiffs claim that §2339B violates their First Amendment freedom of
association.

Plaintiffs do not challenge the above statutory terms in all their applications.
Rather, plaintiffs claim that §2339B is invalid to the extent it prohibits them
from engaging in certain specified activities. With respect to the HLP and Judge
Fertig, those activities are: (1) "train[ing] members of [the] PKK on how to use
humanitarian and international law to peacefully resolve disputes"; (2)
"engag[ing] in political advocacy on behalf of Kurds who live in Turkey"; and (3)
"teach[ing] PKK members how to petition various representative bodies such as
the United Nations for relief." With respect to the other plaintiffs, those
activities are: (1) "train[ing] members of [the] LTTE to present claims for
tsunami-related aid to mediators and international bodies"; (2) "offer[ing] their
legal expertise in negotiating peace agreements between the LTTE and the Sri
Lankan government"; and (3) "engagling] in political advocacy on behalf of
Tamils who live in Sri Lanka."

Plaintiffs also state that "the LTTE was recently defeated militarily in Sri
Lanka," so "[m]uch of the support the Tamil organizations and Dr. Jeyalingam
sought to provide is now moot." Plaintiffs thus seek only to support the LTTE
"as a political organization outside Sri Lanka advocating for the rights of
Tamils." Counsel for plaintiffs specifically stated at oral argument that
plaintiffs no longer seek to teach the LTTE how to present claims for tsunami-
related aid, because the LTTE now "has no role in Sri Lanka." For that reason,
helping the LTTE negotiate a peace agreement with Sri Lanka appears to be
moot as well. Thus, we do not consider the application of §2339B to those
activities here.

One last point. Plaintiffs seek preenforcement review of a criminal statute.
Before addressing the merits, we must be sure that this is a justiciable case or
controversy under Article III. We conclude that it is: Plaintiffs face "a credible
threat of prosecution" and "should not be required to await and undergo a
criminal prosecution as the sole means of seeking relief." ***

III

Plaintiffs claim, as a threshold matter, that we should affirm the Court of
Appeals without reaching any issues of constitutional law. They contend that
we should interpret the material-support statute, when applied to speech, to
require proof that a defendant intended to further a foreign terrorist
organization's illegal activities. That interpretation, they say, would end the
litigation because plaintiffs' proposed activities consist of speech, but plaintiffs
do not intend to further unlawful conduct by the PKK or the LTTE.
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We reject plaintiffs' interpretation of §2339B because it is inconsistent with the
text of the statute. Section 2339B(a)(1) prohibits "knowingly" providing material
support. It then specifically describes the type of knowledge that is required: "To
violate this paragraph, a person must have knowledge that the organization is a
designated terrorist organization . . ., that the organization has engaged or
engages in terrorist activity ..., or that the organization has engaged or engages
in terrorism... ." Congress plainly spoke to the necessary mental state for a
violation of §2339B, and it chose knowledge about the organization's connection
to terrorism, not specific intent to further the organization's terrorist
activities.***

Finally, plaintiffs give the game away when they argue that a specific intent
requirement should apply only when the material-support statute applies to
speech. There is no basis whatever in the text of §2339B to read the same
provisions in that statute as requiring intent in some circumstances but not
others. It is therefore clear that plaintiffs are asking us not to interpret §2339B,
but to revise it. ***

We cannot avoid the constitutional issues in this litigation through plaintiffs'
proposed interpretation of §2339B.

v

We turn to the question whether the material-support statute, as applied to
plaintiffs, is impermissibly vague under the Due Process Clause of the Fifth
Amendment. "A conviction fails to comport with due process if the statute
under which it is obtained fails to provide a person of ordinary intelligence fair
notice of what is prohibited, or is so standardless that it authorizes or
encourages seriously discriminatory enforcement." United States v. Williams
(2008). *** We have said that when a statute "interferes with the right of free
speech or of association, a more stringent vagueness test should apply." "But
'perfect clarity and precise guidance have never been required even of
regulations that restrict expressive activity.' " Williams (quoting Ward v. Rock
Against Racism (1989).

The Court of Appeals did not adhere to these principles. Instead, the lower
court merged plaintiffs' vagueness challenge with their First Amendment claims,
holding that portions of the material-support statute were unconstitutionally
vague because they applied to protected speech--regardless of whether those
applications were clear. The court stated that, even if persons of ordinary
intelligence understood the scope of the term "training,” that term would
"remai[n] impermissibly vague" because it could "be read to encompass speech
and advocacy protected by the First Amendment." It also found "service" and a
portion of "expert advice or assistance” to be vague because those terms covered
protected speech.

*** [Tlhe Court of Appeals contravened the rule that "[a] plaintiff who engages in
some conduct that is clearly proscribed cannot complain of the vagueness of
the law as applied to the conduct of others." That rule makes no exception for
conduct in the form of speech. Thus, even to the extent a heightened vagueness
standard applies, a plaintiff whose speech is clearly proscribed cannot raise a
successful vagueness claim under the Due Process Clause of the Fifth
Amendment for lack of notice. And he certainly cannot do so based on the
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speech of others. Such a plaintiff may have a valid overbreadth claim under the
First Amendment, but our precedents make clear that a Fifth Amendment
vagueness challenge does not turn on whether a law applies to a substantial
amount of protected expression. Otherwise the doctrines would be substantially
redundant.

Under a proper analysis, plaintiffs' claims of vagueness lack merit. ***
\Y
A

We next consider whether the material-support statute, as applied to plaintiffs,
violates the freedom of speech guaranteed by the First Amendment. Both
plaintiffs and the Government take extreme positions on this question. Plaintiffs
claim that Congress has banned their "pure political speech." It has not. Under
the material-support statute, plaintiffs may say anything they wish on any topic.
They may speak and write freely about the PKK and LTTE, the governments of
Turkey and Sri Lanka, human rights, and international law. They may advocate
before the United Nations. As the Government states: "The statute does not
prohibit independent advocacy or expression of any kind." Section 2339B also
"does not prevent [plaintiffs] from becoming members of the PKK and LTTE or
impose any sanction on them for doing so." Congress has not, therefore,
sought to suppress ideas or opinions in the form of "pure political speech.”
Rather, Congress has prohibited "material support," which most often does not
take the form of speech at all. And when it does, the statute is carefully drawn
to cover only a narrow category of speech to, under the direction of, or in
coordination with foreign groups that the speaker knows to be terrorist
organizations.4

For its part, the Government takes the foregoing too far, claiming that the only
thing truly at issue in this litigation is conduct, not speech. Section 2339B is
directed at the fact of plaintiffs' interaction with the PKK and LTTE, the
Government contends, and only incidentally burdens their expression. The
Government argues that the proper standard of review is therefore the one set
out in United States v. O'Brien (1968). In that case, the Court rejected a First
Amendment challenge to a conviction under a generally applicable prohibition
on destroying draft cards, even though O'Brien had burned his card in protest
against the draft. In so doing, we applied what we have since called
"intermediate scrutiny,” under which a "content-neutral regulation will be
sustained under the First Amendment if it advances important governmental
interests unrelated to the suppression of free speech and does not burden
substantially more speech than necessary to further those interests." Turner
Broadcasting System, Inc. v. FCC (1997)(citing O'Brien).

The Government is wrong that the only thing actually at issue in this litigation
is conduct, and therefore wrong to argue that O'Brien provides the correct
standard of review. O'Brien does not provide the applicable standard for
reviewing a content-based regulation of speech, see R. A. V. v. St. Paul (1992);
Texas v. Johnson (1989), and §2339B regulates speech on the basis of its
content. Plaintiffs want to speak to the PKK and the LTTE, and whether they
may do so under §2339B depends on what they say. If plaintiffs' speech to
those groups imparts a "specific skill' or communicates advice derived from
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"specialized knowledge"--for example, training on the use of international law or
advice on petitioning the United Nations--then it is barred. On the other hand,
plaintiffs' speech is not barred if it imparts only general or unspecialized
knowledge.

The Government argues that §2339B should nonetheless receive intermediate
scrutiny because it generally functions as a regulation of conduct. That
argument runs headlong into a number of our precedents, most prominently
Cohen v. California (1971). Cohen also involved a generally applicable regulation
of conduct, barring breaches of the peace. But when Cohen was convicted for
wearing a jacket bearing an epithet, we did not apply O'Brien. Instead, we
recognized that the generally applicable law was directed at Cohen because of
what his speech communicated--he violated the breach of the peace statute
because of the offensive content of his particular message. We accordingly
applied more rigorous scrutiny and reversed his conviction.

This suit falls into the same category. The law here may be described as
directed at conduct, as the law in Cohen was directed at breaches of the peace,
but as applied to plaintiffs the conduct triggering coverage under the statute
consists of communicating a message. As we explained in Texas v. Johnson: "If
the [Government's] regulation is not related to expression, then the less
stringent standard we announced in United States v. O'Brien for regulations of
noncommunicative conduct controls. If it is, then we are outside of O'Brien's
test, and we must [apply] a more demanding standard."

B

The First Amendment issue before us is more refined than either plaintiffs or
the Government would have it. It is not whether the Government may prohibit
pure political speech, or may prohibit material support in the form of conduct.
It is instead whether the Government may prohibit what plaintiffs want to do--
provide material support to the PKK and LTTE in the form of speech.

Everyone agrees that the Government's interest in combating terrorism is an
urgent objective of the highest order. Plaintiffs' complaint is that the ban on
material support, applied to what they wish to do, is not "necessary to further
that interest." The objective of combating terrorism does not justify prohibiting
their speech, plaintiffs argue, because their support will advance only the
legitimate activities of the designated terrorist organizations, not their terrorism.

Whether foreign terrorist organizations meaningfully segregate support of their
legitimate activities from support of terrorism is an empirical question. When it
enacted §2339B in 1996, Congress made specific findings regarding the serious
threat posed by international terrorism. One of those findings explicitly rejects
plaintiffs' contention that their support would not further the terrorist activities
of the PKK and LTTE: "[Floreign organizations that engage in terrorist activity
are so tainted by their criminal conduct that any contribution to such an
organization facilitates that conduct." §301(a)(7) (emphasis added).

Plaintiffs argue that the reference to "any contribution" in this finding meant
only monetary support. There is no reason to read the finding to be so limited,
particularly because Congress expressly prohibited so much more than
monetary support in §2339B. Congress's use of the term "contribution" is best
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read to reflect a determination that any form of material support furnished "to"
a foreign terrorist organization should be barred, which is precisely what the
material-support statute does. Indeed, when Congress enacted §2339B,
Congress simultaneously removed an exception that had existed in §2339A(a)
(1994 ed.) for the provision of material support in the form of "humanitarian
assistance to persons not directly involved in" terrorist activity. AEDPA §323,
110 Stat. 1255; 205 F. 3d, at 1136. That repeal demonstrates that Congress
considered and rejected the view that ostensibly peaceful aid would have no
harmful effects.

We are convinced that Congress was justified in rejecting that view. The PKK
and the LTTE are deadly groups. "The PKK's insurgency has claimed more than
22,000 lives." The LTTE has engaged in extensive suicide bombings and
political assassinations, including killings of the Sri Lankan President, Security
Minister, and Deputy Defense Minister. "On January 31, 1996, the LTTE
exploded a truck bomb filled with an estimated 1,000 pounds of explosives at
the Central Bank in Colombo, killing 100 people and injuring more than 1,400.
This bombing was the most deadly terrorist incident in the world in 1996." It is
not difficult to conclude as Congress did that the "tain[t]" of such violent
activities is so great that working in coordination with or at the command of the
PKK and LTTE serves to legitimize and further their terrorist means.

Material support meant to "promot[e] peaceable, lawful conduct," can further
terrorism by foreign groups in multiple ways. "Material support” is a valuable
resource by definition. Such support frees up other resources within the
organization that may be put to violent ends. It also importantly helps lend
legitimacy to foreign terrorist groups--legitimacy that makes it easier for those
groups to persist, to recruit members, and to raise funds--all of which facilitate
more terrorist attacks. "Terrorist organizations do not maintain organizational
'firewalls' that would prevent or deter . . . sharing and commingling of support
and benefits." "[[[nvestigators have revealed how terrorist groups systematically
conceal their activities behind charitable, social, and political fronts." M. LEVITT,
HAMAS: POLITICS, CHARITY, AND TERRORISM IN THE SERVICE OF JIHAD 2-3 (2006).
"Indeed, some designated foreign terrorist organizations use social and political
components to recruit personnel to carry out terrorist operations, and to
provide support to criminal terrorists and their families in aid of such
operations."

Money is fungible, and "[w]hen foreign terrorist organizations that have a dual
structure raise funds, they highlight the civilian and humanitarian ends to
which such moneys could be put."” But "there is reason to believe that foreign
terrorist organizations do not maintain legitimate financial firewalls between
those funds raised for civil, nonviolent activities, and those ultimately used to
support violent, terrorist operations." Thus, "[flunds raised ostensibly for
charitable purposes have in the past been redirected by some terrorist groups
to fund the purchase of arms and explosives." There is evidence that the PKK
and the LTTE, in particular, have not "respected the line between humanitarian
and violent activities."

The dissent argues that there is "no natural stopping place" for the proposition
that aiding a foreign terrorist organization's lawful activity promotes the
terrorist organization as a whole. But Congress has settled on just such a
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natural stopping place: The statute reaches only material support coordinated
with or under the direction of a designated foreign terrorist organization.
Independent advocacy that might be viewed as promoting the group's legitimacy
is not covered.

Providing foreign terrorist groups with material support in any form also
furthers terrorism by straining the United States' relationships with its allies
and undermining cooperative efforts between nations to prevent terrorist
attacks. We see no reason to question Congress's finding that "international
cooperation is required for an effective response to terrorism, as demonstrated
by the numerous multilateral conventions in force providing universal
prosecutive jurisdiction over persons involved in a variety of terrorist acts,
including hostage taking, murder of an internationally protected person, and
aircraft piracy and sabotage." The material-support statute furthers this
international effort by prohibiting aid for foreign terrorist groups that harm the
United States' partners abroad: "A number of designated foreign terrorist
organizations have attacked moderate governments with which the United
States has vigorously endeavored to maintain close and friendly relations," and
those attacks "threaten [the] social, economic and political stability" of such
governments. "[O]ther foreign terrorist organizations attack our NATO allies,
thereby implicating important and sensitive multilateral security
arrangements."

For example, the Republic of Turkey--a fellow member of NATO--is defending
itself against a violent insurgency waged by the PKK. That nation and our other
allies would react sharply to Americans furnishing material support to foreign
groups like the PKK, and would hardly be mollified by the explanation that the
support was meant only to further those groups' "legitimate" activities. From
Turkey's perspective, there likely are no such activities.

C

In analyzing whether it is possible in practice to distinguish material support
for a foreign terrorist group's violent activities and its nonviolent activities, we
do not rely exclusively on our own inferences drawn from the record evidence.
We have before us an affidavit stating the Executive Branch's conclusion on
that question. The State Department informs us that "[tlhe experience and
analysis of the U. S. government agencies charged with combating terrorism
strongly suppor[t]" Congress's finding that all contributions to foreign terrorist
organizations further their terrorism. McKune Affidavit, App. 133, 8. In the
Executive's view: "Given the purposes, organizational structure, and clandestine
nature of foreign terrorist organizations, it is highly likely that any material
support to these organizations will ultimately inure to the benefit of their
criminal, terrorist functions--regardless of whether such support was ostensibly
intended to support non-violent, non-terrorist activities."

That evaluation of the facts by the Executive, like Congress's assessment, is
entitled to deference. This litigation implicates sensitive and weighty interests of
national security and foreign affairs. The PKK and the LTTE have committed
terrorist acts against American citizens abroad, and the material-support
statute addresses acute foreign policy concerns involving relationships with our
Nation's allies. ***
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Our precedents, old and new, make clear that concerns of national security and
foreign relations do not warrant abdication of the judicial role. We do not defer
to the Government's reading of the First Amendment, even when such interests
are at stake. We are one with the dissent that the Government's "authority and
expertise in these matters do not automatically trump the Court's own
obligation to secure the protection that the Constitution grants to individuals."
But when it comes to collecting evidence and drawing factual inferences in this
area, "the lack of competence on the part of the courts is marked," and respect
for the Government's conclusions is appropriate.

*** This context is different from that in decisions like Cohen. In that case, the
application of the statute turned on the offensiveness of the speech at issue.
Observing that "one man's vulgarity is another's lyric,” we invalidated Cohen's
conviction in part because we concluded that "governmental officials cannot
make principled distinctions in this area." In this litigation, by contrast,
Congress and the Executive are uniquely positioned to make principled
distinctions between activities that will further terrorist conduct and undermine
United States foreign policy, and those that will not.

We also find it significant that Congress has been conscious of its own
responsibility to consider how its actions may implicate constitutional concerns.
First, §2339B only applies to designated foreign terrorist organizations. There is,
and always has been, a limited number of those organizations designated by the
Executive Branch, and any groups so designated may seek judicial review of the
designation. Second, in response to the lower courts' holdings in this litigation,
Congress added clarity to the statute by providing narrowing definitions of the
terms "training," "personnel," and "expert advice or assistance," as well as an
explanation of the knowledge required to violate §2339B. Third, in effectuating
its stated intent not to abridge First Amendment rights, Congress has also
displayed a careful balancing of interests in creating limited exceptions to the
ban on material support. The definition of material support, for example,
excludes medicine and religious materials. In this area perhaps more than any
other, the Legislature's superior capacity for weighing competing interests
means that "we must be particularly careful not to substitute our judgment of
what is desirable for that of Congress." Finally, and most importantly,
Congress has avoided any restriction on independent advocacy, or indeed any
activities not directed to, coordinated with, or controlled by foreign terrorist
groups.

At bottom, plaintiffs simply disagree with the considered judgment of Congress
and the Executive that providing material support to a designated foreign
terrorist organization--even seemingly benign support--bolsters the terrorist
activities of that organization. That judgment, however, is entitled to significant
weight, and we have persuasive evidence before us to sustain it. Given the
sensitive interests in national security and foreign affairs at stake, the political
branches have adequately substantiated their determination that, to serve the
Government's interest in preventing terrorism, it was necessary to prohibit
providing material support in the form of training, expert advice, personnel, and
services to foreign terrorist groups, even if the supporters meant to promote
only the groups' nonviolent ends.
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We turn to the particular speech plaintiffs propose to undertake. First, plaintiffs
propose to "train members of [the] PKK on how to use humanitarian and
international law to peacefully resolve disputes." Congress can, consistent with
the First Amendment, prohibit this direct training. *** A foreign terrorist
organization introduced to the structures of the international legal system
might use the information to threaten, manipulate, and disrupt. This possibility
is real, not remote.

Second, plaintiffs propose to "teach PKK members how to petition various
representative bodies such as the United Nations for relief." The Government
acts within First Amendment strictures in banning this proposed speech
because it teaches the organization how to acquire "relief," which plaintiffs
never define with any specificity, and which could readily include monetary aid.
*** Money is fungible and Congress logically concluded that money a terrorist
group such as the PKK obtains using the techniques plaintiffs propose to teach
could be redirected to funding the group's violent activities.

Finally, plaintiffs propose to "engage in political advocacy on behalf of Kurds
who live in Turkey," and "engage in political advocacy on behalf of Tamils who
live in Sri Lanka." *** Plaintiffs' proposals are phrased at such a high level of
generality that they cannot prevail in this preenforcement challenge.

In responding to the foregoing, the dissent fails to address the real dangers at
stake. It instead considers only the possible benefits of plaintiffs' proposed
activities in the abstract. The dissent seems unwilling to entertain the prospect
that training and advising a designated foreign terrorist organization on how to
take advantage of international entities might benefit that organization in a way
that facilitates its terrorist activities. In the dissent's world, such training is all
to the good. Congress and the Executive, however, have concluded that we live
in a different world: one in which the designated foreign terrorist organizations
"are so tainted by their criminal conduct that any contribution to such an
organization facilitates that conduct." AEDPA §301(a)(7). One in which, for
example, "the United Nations High Commissioner for Refugees was forced to
close a Kurdish refugee camp in northern Iraq because the camp had come
under the control of the PKK, and the PKK had failed to respect its 'neutral and
humanitarian nature.' " Training and advice on how to work with the United
Nations could readily have helped the PKK in its efforts to use the United
Nations camp as a base for terrorist activities.

If only good can come from training our adversaries in international dispute
resolution, presumably it would have been unconstitutional to prevent
American citizens from training the Japanese Government on using
international organizations and mechanisms to resolve disputes during World
War II. It would, under the dissent's reasoning, have been contrary to our
commitment to resolving disputes through " 'deliberative forces,' " (quoting
Whitney v. California (1927) (Brandeis, J., concurring)), for Congress to
conclude that assisting Japan on that front might facilitate its war effort more
generally. That view is not one the First Amendment requires us to embrace.

All this is not to say that any future applications of the material-support statute
to speech or advocacy will survive First Amendment scrutiny. It is also not to
say that any other statute relating to speech and terrorism would satisfy the
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First Amendment. In particular, we in no way suggest that a regulation of
independent speech would pass constitutional muster, even if the Government
were to show that such speech benefits foreign terrorist organizations. We also
do not suggest that Congress could extend the same prohibition on material
support at issue here to domestic organizations. We simply hold that, in
prohibiting the particular forms of support that plaintiffs seek to provide to
foreign terrorist groups, §2339B does not violate the freedom of speech.

VI

Plaintiffs' final claim is that the material-support statute violates their freedom
of association under the First Amendment. Plaintiffs argue that the statute
criminalizes the mere fact of their associating with the PKK and the LTTE.***

The Court of Appeals correctly rejected this claim because the statute does not
penalize mere association with a foreign terrorist organization. ***

Plaintiffs also argue that the material-support statute burdens their freedom of
association because it prevents them from providing support to designated
foreign terrorist organizations, but not to other groups. Any burden on
plaintiffs' freedom of association in this regard is justified for the same reasons
that we have denied plaintiffs’' free speech challenge. It would be strange if the
Constitution permitted Congress to prohibit certain forms of speech that
constitute material support, but did not permit Congress to prohibit that
support only to particularly dangerous and lawless foreign organizations.
Congress is not required to ban material support to every group or none at all.

The Preamble to the Constitution proclaims that the people of the United States
ordained and established that charter of government in part to "provide for the
common defence." As Madison explained, "[s]ecurity against foreign danger
is . . . an avowed and essential object of the American Union." THE FEDERALIST
No. 41, p. 269 (J. Cooke ed. 1961). We hold that, in regulating the particular
forms of support that plaintiffs seek to provide to foreign terrorist organizations,
Congress has pursued that objective consistent with the limitations of the First
and Fifth Amendments.

The judgment of the United States Court of Appeals for the Ninth Circuit is
affirmed in part and reversed in part, and the cases are remanded for further
proceedings consistent with this opinion.

It is so ordered.

JUSTICE BREYER, WITH WHOM JUSTICES GINSBURG AND SOTOMAYOR JOIN, DISSENTING.

Like the Court, and substantially for the reasons it gives, I do not think this
statute is unconstitutionally vague. But I cannot agree with the Court's
conclusion that the Constitution permits the Government to prosecute the
plaintiffs criminally for engaging in coordinated teaching and advocacy
furthering the designated organizations' lawful political objectives. In my view,
the Government has not met its burden of showing that an interpretation of the
statute that would prohibit this speech- and association-related activity serves
the Government's compelling interest in combating terrorism. And I would
interpret the statute as normally placing activity of this kind outside its scope.
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*** In my view, the Government has not made the strong showing necessary to
justify under the First Amendment the criminal prosecution of those who
engage in these [described] activities. All the activities involve the
communication and advocacy of political ideas and lawful means of achieving
political ends. Even the subjects the plaintiffs wish to teach--using
international law to resolve disputes peacefully or petitioning the United
Nations, for instance--concern political speech. We cannot avoid the
constitutional significance of these facts on the basis that some of this speech
takes place outside the United States and is directed at foreign governments, for
the activities also involve advocacy in this country directed to our government
and its policies. The plaintiffs, for example, wish to write and distribute
publications and to speak before the United States Congress.

That this speech and association for political purposes is the kind of activity to
which the First Amendment ordinarily offers its strongest protection is
elementary.

Although in the Court's view the statute applies only where the PKK helps to
coordinate a defendant's activities, the simple fact of "coordination" alone
cannot readily remove protection that the First Amendment would otherwise
grant. That amendment, after all, also protects the freedom of association.
"Coordination" with a political group, like membership, involves association.

"Coordination" with a group that engages in unlawful activity also does not
deprive the plaintiffs of the First Amendment's protection under any traditional
"categorical" exception to its protection. The plaintiffs do not propose to solicit a
crime. They will not engage in fraud or defamation or circulate obscenity. Cf.
United States v. Stevens (2010) (describing "categories" of unprotected speech).
And the First Amendment protects advocacy even of unlawful action so long as
that advocacy is not "directed to inciting or producing imminent lawless action
and . . . likely to incite or produce such action." Brandenburg v. Ohio, (1969) (per
curiam) (emphasis added). Here the plaintiffs seek to advocate peaceful, lawful
action to secure political ends; and they seek to teach others how to do the same.
No one contends that the plaintiffs' speech to these organizations can be
prohibited as incitement under Brandenburg.

Moreover, the Court has previously held that a person who associates with a
group that uses unlawful means to achieve its ends does not thereby

necessarily forfeit the First Amendment's protection for freedom of association.
*k%

Not even the "serious and deadly problem" of international terrorism can
require automatic forfeiture of First Amendment rights. §301(a)(1), 110 Stat.
1247, note following 18 U. S. C. §2339B. Cf. §2339B(i) (instructing courts not to
"construfe] or applly the statute] so as to abridge the exercise of right
guaranteed under the First Amendment"). After all, this Court has recognized
that not " '[eJ[ven the war power ... remove[s] constitutional limitations
safeguarding essential liberties." " See also Abrams v. United States (1919)
(Holmes, J., dissenting) ("[A]s against dangers peculiar to war, as against others,
the principle of the right to free speech is always the same"). Thus, there is no
general First Amendment exception that applies here. If the statute is
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constitutional in this context, it would have to come with a strong justification
attached.

It is not surprising that the majority, in determining the constitutionality of
criminally prohibiting the plaintiffs' proposed activities, would apply, not the
kind of intermediate First Amendment standard that applies to conduct, but " 'a
more demanding standard.' " Indeed, where, as here, a statute applies criminal
penalties and at least arguably does so on the basis of content-based
distinctions, I should think we would scrutinize the statute and justifications
"strictly"--to determine whether the prohibition is justified by a "compelling"
need that cannot be "less restrictively" accommodated.

But, even if we assume for argument's sake that "strict scrutiny" does not apply,
no one can deny that we must at the very least "measure the validity of the
means adopted by Congress against both the goal it has sought to achieve and
the specific prohibitions of the First Amendment." And here I need go no
further, for I doubt that the statute, as the Government would interpret it, can
survive any reasonably applicable First Amendment standard.

The Government does identify a compelling countervailing interest, namely, the
interest in protecting the security of the United States and its nationals from
the threats that foreign terrorist organizations pose by denying those
organizations financial and other fungible resources. I do not dispute the
importance of this interest. But I do dispute whether the interest can justify the
statute's criminal prohibition. To put the matter more specifically, precisely how
does application of the statute to the protected activities before us help achieve
that important security-related end?

The Government makes two efforts to answer this question. First, the
Government says that the plaintiffs' support for these organizations is "fungible"
in the same sense as other forms of banned support. Being fungible, the
plaintiffs' support could, for example, free up other resources, which the
organization might put to terrorist ends.

The proposition that the two very different kinds of "support" are "fungible,"
however, is not obviously true. There is no obvious way in which undertaking
advocacy for political change through peaceful means or teaching the PKK and
LTTE, say, how to petition the United Nations for political change is fungible
with other resources that might be put to more sinister ends in the way that
donations of money, food, or computer training are fungible. It is far from
obvious that these advocacy activities can themselves be redirected, or will free
other resources that can be directed, towards terrorist ends. Thus, we must
determine whether the Government has come forward with evidence to support
its claim.

The Government has provided us with no empirical information that might
convincingly support this claim. Instead, the Government cites only to evidence
that Congress was concerned about the "fungible" nature in general of
resources, predominately money and material goods. It points to a
congressional finding that "foreign organizations that engage in terrorist activity
are so tainted by their criminal conduct that any contribution to such an
organization facilitates that conduct." §301(a)(7), 110 Stat. 1247, note following
18 U. S. C. §2339B (emphasis added). It also points to a House Report's
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statement that "supply[ing] funds, goods, or services" would "hel[p] defray the
cost to the terrorist organization of running the ostensibly legitimate activities,"
and "in turn fre[e] an equal sum that can then be spent on terrorist activities."
H. R. Rep. No. 104-383, p. 81 (1995) (emphasis added). Finally, the Government
refers to a State Department official's affidavit describing how ostensibly
charitable contributions have either been "redirected" to terrorist ends or, even
if spent charitably, have "unencumber|ed] funds raised from other sources for
use in facilitating violent, terrorist activities and gaining political support for
these activities." Declaration of Kenneth R. McKune, App. 134, 136 (emphasis
added).

The most one can say in the Government's favor about these statements is that
they might be read as offering highly general support for its argument. The
statements do not, however, explain in any detail how the plaintiffs' political-
advocacy-related activities might actually be "fungible" and therefore capable of
being diverted to terrorist use. Nor do they indicate that Congress itself was
concerned with "support” of this kind. The affidavit refers to "funds,"
"financing," and "goods"--none of which encompasses the plaintiffs' activities.
The statutory statement and the House Report use broad terms like
"contributions" and "services" that might be construed as encompassing the
plaintiffs' activities. But in context, those terms are more naturally understood
as referring to contributions of goods, money, or training and other services (say,
computer programming) that could be diverted to, or free funding for, terrorist
ends. Peaceful political advocacy does not obviously fall into these categories.
And the statute itself suggests that Congress did not intend to curtail freedom
of speech or association. See §2339B(i) ("Nothing in this section shall be
construed or applied so as to abridge the exercise of rights guaranteed under
the First Amendment").

Second, the Government says that the plaintiffs' proposed activities will
"bolste[r] a terrorist organization's efficacy and strength in a community" and
"undermin|e] this nation's efforts to delegitimize and weaken those groups." In
the Court's view, too, the Constitution permits application of the statute to
activities of the kind at issue in part because those activities could provide a
group that engages in terrorism with "legitimacy." The Court suggests that,
armed with this greater "legitimacy,” these organizations will more readily be
able to obtain material support of the kinds Congress plainly intended to ban--
money, arms, lodging, and the like.

Yet the Government does not claim that the statute forbids any speech
"legitimating" a terrorist group. Rather, it reads the statute as permitting (1)
membership in terrorist organizations, (2) "peaceably assembling with members
of the PKK and LTTE for lawful discussion," or (3) "independent advocacy" on
behalf of these organizations. The Court, too, emphasizes that activities not
"coordinated with" the terrorist groups are not banned. And it argues that
speaking, writing, and teaching aimed at furthering a terrorist organization's
peaceful political ends could "mak[e| it easier for those groups to persist, to
recruit members, and to raise funds."

But this "legitimacy" justification cannot by itself warrant suppression of
political speech, advocacy, and association. Speech, association, and related
activities on behalf of a group will often, perhaps always, help to legitimate that
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group. Thus, were the law to accept a "legitimating" effect, in and of itself and
without qualification, as providing sufficient grounds for imposing such a ban,
the First Amendment battle would be lost in untold instances where it should
be won. Once one accepts this argument, there is no natural stopping place.
The argument applies as strongly to "independent" as to "coordinated" advocacy.
That fact is reflected in part in the Government's claim that the ban here, so
supported, prohibits a lawyer hired by a designated group from filing on behalf
of that group an amicus brief before the United Nations or even before this
Court.

That fact is also reflected in the difficulty of drawing a line designed to accept
the legitimacy argument in some instances but not in others. It is inordinately
difficult to distinguish when speech activity will and when it will not initiate the
chain of causation the Court suggests--a chain that leads from peaceful
advocacy to "legitimacy" to increased support for the group to an increased
supply of material goods that support its terrorist activities. Even were we to
find some such line of distinction, its application would seem so inherently
uncertain that it would often, perhaps always, "chill" protected speech beyond
its boundary. In short, the justification, put forward simply in abstract terms
and without limitation, must always, or it will never, be sufficient. Given the
nature of the plaintiffs' activities, "always" cannot possibly be the First
Amendment's answer.

*** In my own view, the majority's arguments stretch the concept of "fungibility”
beyond constitutional limits. Neither Congress nor the Government advanced
these particular hypothetical claims. I am not aware of any case in this Court--
not Gitlow v. New York (1925), not Schenck v. United States (1919), not Abrams
(1919) not the later Communist Party cases decided during the heat of the Cold
War--in which the Court accepted anything like a claim that speech or teaching
might be criminalized lest it, e.g., buy negotiating time for an opponent who
would put that time to bad use.

Moreover, the risk that those who are taught will put otherwise innocent speech
or knowledge to bad use is omnipresent, at least where that risk rests on little
more than (even informed) speculation. Hence to accept this kind of argument
without more and to apply it to the teaching of a subject such as international
human rights law is to adopt a rule of law that, contrary to the Constitution's
text and First Amendment precedent, would automatically forbid the teaching of
any subject in a case where national security interests conflict with the First
Amendment. The Constitution does not allow all such conflicts to be decided in
the Government's favor. ***

II

For the reasons I have set forth, I believe application of the statute as the
Government interprets it would gravely and without adequate justification
injure interests of the kind the First Amendment protects. ***

I believe that a construction that would avoid the constitutional problem is
"fairly possible." In particular, I would read the statute as criminalizing First-
Amendment-protected pure speech and association only when the defendant
knows or intends that those activities will assist the organization's unlawful
terrorist actions. Under this reading, the Government would have to show, at a
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minimum, that such defendants provided support that they knew was
significantly likely to help the organization pursue its unlawful terrorist aims.

*** This reading of the statute protects those who engage in pure speech and
association ordinarily protected by the First Amendment. But it does not protect
that activity where a defendant purposefully intends it to help terrorism or
where a defendant knows (or willfully blinds himself to the fact) that the activity
is significantly likely to assist terrorism. Where the activity fits into these
categories of purposefully or knowingly supporting terrorist ends, the act of
providing material support to a known terrorist organization bears a close
enough relation to terrorist acts that, in my view, it likely can be prohibited
notwithstanding any First Amendment interest. Cf. Brandenburg. At the same
time, this reading does not require the Government to undertake the difficult
task of proving which, as between peaceful and nonpeaceful purposes, a
defendant specifically preferred; knowledge is enough.

*** [Tlhe defendant would have to know or intend (1) that he is providing
support or resources, (2) that he is providing that support to a foreign terrorist
organization, and (3) that he is providing support that is material, meaning (4)
that his support bears a significant likelihood of furthering the organization's
terrorist ends.

This fourth requirement flows directly from the statute's use of the word
"material." That word can mean being of a physical or worldly nature, but it
also can mean "being of real importance or great consequence." Webster's Third
New International Dictionary 1392 (1961). Here, it must mean the latter, for
otherwise the statute, applying only to physical aid, would not apply to speech
at all. See also §2339A(b)(1) (defining " 'material support or resources' " as "any
property, tangible or intangible" (emphasis added)). And if the statute applies
only to support that would likely be of real importance or great consequence, it
must have importance or consequence in respect to the organization's terrorist
activities. That is because support that is not significantly likely to help terrorist
activities, for purposes of this statute, neither has "importance" nor is of "great
consequence."

*** Thus, textually speaking, a statutory requirement that the defendant knew
the support was material can be read to require the Government to show that
the defendant knew that the consequences of his acts had a significant
likelihood of furthering the organization's terrorist, not just its lawful, aims. ***
The statute's history strongly supports this reading. That history makes clear
that Congress primarily sought to end assistance that takes the form of fungible
donations of money or goods. ***

In any event, the principle of constitutional avoidance demands this
interpretation. As Part II makes clear, there is a "serious" doubt--indeed, a
"grave" doubt--about the constitutionality of the statute insofar as it is read to
criminalize the activities before us. We therefore must "read the statute to
eliminate"” that constitutional "doub[t] so long as such a reading is not plainly
contrary to the intent of Congress.

For this reason, the majority's statutory claim that Congress did not use the
word "knowingly" as I would use it is beside the point. Our consequent reading
is consistent with the statute's text; it is consistent with Congress' basic intent;
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it interprets but does not significantly add to what the statute otherwise
contains. We should adopt it.

III

Having interpreted the statute to impose the mens rea requirement just
described, I would remand the cases so that the lower courts could consider
more specifically the precise activities in which the plaintiffs still wish to engage
and determine whether and to what extent a grant of declaratory and injunctive
relief were warranted. I do not see why the majority does not also remand the
cases for consideration of the plaintiffs' activities relating to "advocating" for the
organizations' peaceful causes. *** Moreover, the majority properly rejects the
Government's argument that the plaintiffs' speech-related activities amount to
"conduct" and should be reviewed as such. Hence, I should think the majority
would wish the lower courts to reconsider this aspect of the cases, applying a
proper standard of review.

v

In sum, these cases require us to consider how to apply the First Amendment
where national security interests are at stake. When deciding such cases,
courts are aware and must respect the fact that the Constitution entrusts to the
Executive and Legislative Branches the power to provide for the national
defense, and that it grants particular authority to the President in matters of
foreign affairs. Nonetheless, this Court has also made clear that authority and
expertise in these matters do not automatically trump the Court's own
obligation to secure the protection that the Constitution grants to individuals.
In these cases, for the reasons I have stated, I believe the Court has failed to
examine the Government's justifications with sufficient care. It has failed to
insist upon specific evidence, rather than general assertion. It has failed to
require tailoring of means to fit compelling ends. And ultimately it deprives the
individuals before us of the protection that the First Amendment demands.

That is why, with respect, I dissent.

Notes

1. How should the Congressional intent not to abridge First
Amendment rights be understood? Does Chief Justice Roberts’s opinion
for the Court or Justice Breyer’s dissenting opinion have the better view?

2. Holder v. Humanitarian Law project is a preenforcement challenge.
Are there possible situations in which a “material support” prosecution
could be successfully challenged as violative of the First Amendment?

3. What is the “fungible” analysis? How does that relate to speech?

Robson 87 The First Amendment



Chapter Three: OF CONDUCT, CONTENT,
AND CATEGORIES

This chapter considers sometimes complex definitions of speech.

Speech must be distinguished from “mere” conduct, although the First
Amendment certainly protects expressive conduct and symbolic speech,
which are subject to definitional disputes.

The content of speech may place it in various categories of speech, some
more protected and some less protected as evinced by levels of scrutiny.

The content of speech may also exclude it from protection under the First
Amendment, as was apparent in the last chapter and which is also
explored in this and later chapters. Consider whether this “categorical
approach” to protectable speech is workable.

Chapter Outline

I.Defining Expression
United States v. O’Brien
Spence v. Washington
Texas v. Johnson
Notes

[1. Hate Speech
R.A.V.v. St. Paul
Wisconsin v. Mitchell
Virginia v. Black
Notes
Note: “True Threats”

[II. Considering “Content” in the Context of the Military
Schacht v. United States
United States v. Alvarez
Notes

IV. Note: Developing a Structural Analysis of Free Speech Issues
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I. Defining Expression

We often express ourselves through gestures and “conduct.” Should
these be protected to the same extent as speech? How should the
expressive aspect of conduct be assessed?

United States v. O’Brien
391 U.S. 367 (1968)

WARREN, C.J., DELIVERED THE OPINION OF THE COURT; MARSHALL, J., TOOK NO PART IN THE
CONSIDERATION OF THE CASE; HARLAN, J., FILED A CONCURRING OPINION. DOUGLAS, J., FILED A
DISSENTING OPINION.

CHIEF JUSTICE WARREN DELIVERED THE OPINION OF THE COURT.

On the morning of March 31, 1966, David Paul O'Brien and three companions
burned their Selective Service registration certificates on the steps of the South
Boston Courthouse. A sizable crowd, including several agents of the Federal
Bureau of Investigation, witnessed the event. Immediately after the burning,
members of the crowd began attacking O'Brien and his companions. An FBI
agent ushered O'Brien to safety inside the courthouse. After he was advised of
his right to counsel and to silence, O'Brien stated to FBI agents that he had
burned his registration certificate because of his beliefs, knowing that he was
violating federal law. He produced the charred remains of the certificate, which,
with his consent, were photographed.

For this act, O'Brien was indicted, tried, convicted, and sentenced in the United
States District Court for the District of Massachusetts. He did not contest the
fact that he had burned the certificate. He stated in argument to the jury that
he burned the certificate publicly to influence others to adopt his antiwar
beliefs, as he put it, "so that other people would reevaluate their positions with
Selective Service, with the armed forces, and reevaluate their place in the
culture of today, to hopefully consider my position."

The indictment upon which he was tried charged that he "willfully and
knowingly did mutilate, destroy, and change by burning . . . [his] Registration
Certificate (Selective Service System Form No. 2); in violation of Title 50, App.,
United States Code, Section 462 (b)." *** [It had been| amended by Congress in
1965, 79 Stat. 586 (adding the words italicized below), so that at the time
O'Brien burned his certificate an offense was committed by any person,

"who forges, alters, knowingly destroys, knowingly mutilates, or in any
manner changes any such certificate. . . ." (Italics supplied.)

In the District Court, O'Brien argued that the 1965 Amendment prohibiting the
knowing destruction or mutilation of certificates was unconstitutional because
it was enacted to abridge free speech, and because it served no legitimate
legislative purpose. The District Court rejected these arguments, holding that
the statute on its face did not abridge First Amendment rights, that the court

Robson 89 The First Amendment



was not competent to inquire into the motives of Congress in enacting the 1965
Amendment, and that the Amendment was a reasonable exercise of the power
of Congress to raise armies.

On appeal, the Court of Appeals for the First Circuit held the 1965 Amendment
unconstitutional as a law abridging freedom of speech. *** [This] decision
conflicted with decisions by the Courts of Appeals for the Second and Eighth
Circuits upholding the 1965 Amendment against identical constitutional
challenges. *** We hold that the 1965 Amendment is constitutional both as
enacted and as applied. ***

L.

When a male reaches the age of 18, he is required by the Universal Military
Training and Service Act to register with a local draft board. He is assigned a
Selective Service number, and within five days he is issued a registration
certificate (SSS Form No. 2). Subsequently, and based on a questionnaire
completed by the registrant, he is assigned a classification denoting his
eligibility for induction, and "[a]s soon as practicable" thereafter he is issued a
Notice of Classification (SSS Form No. 110). This initial classification is not
necessarily permanent, and if in the interim before induction the registrant's
status changes in some relevant way, he may be reclassified. After such a
reclassification, the local board "as soon as practicable" issues to the registrant
a new Notice of Classification.

Both the registration and classification certificates are small white cards,
approximately 2 by 3 inches. The registration certificate specifies the name of
the registrant, the date of registration, and the number and address of the local
board with which he is registered. Also inscribed upon it are the date and place
of the registrant's birth, his residence at registration, his physical description,
his signature, and his Selective Service number. The Selective Service number
itself indicates his State of registration, his local board, his year of birth, and
his chronological position in the local board's classification record.

The classification certificate shows the registrant's name, Selective Service
number, signature, and eligibility classification. It specifies whether he was so
classified by his local board, an appeal board, or the President. It contains the
address of his local board and the date the certificate was mailed.

Both the registration and classification certificates bear notices that the
registrant must notify his local board in writing of every change in address,
physical condition, and occupational, marital, family, dependency, and military
status, and of any other fact which might change his classification. Both also
contain a notice that the registrant's Selective Service number should appear on
all communications to his local board.

Congress demonstrated its concern that certificates issued by the Selective
Service System might be abused well before the 1965 Amendment here
challenged. ***

By the 1965 Amendment, Congress added to § 12 (b) (3) of the 1948 Act the
provision here at issue, subjecting to criminal liability not only one who "forges,
alters, or in any manner changes" but also one who "knowingly destroys, [or]
knowingly mutilates" a certificate. We note at the outset that the 1965
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Amendment plainly does not abridge free speech on its face, and we do not
understand O'Brien to argue otherwise. Amended § 12 (b) (3) on its face deals
with conduct having no connection with speech. It prohibits the knowing
destruction of certificates issued by the Selective Service System, and there is
nothing necessarily expressive about such conduct. The Amendment does not
distinguish between public and private destruction, and it does not punish only
destruction engaged in for the purpose of expressing views. A law prohibiting
destruction of Selective Service certificates no more abridges free speech on its
face than a motor vehicle law prohibiting the destruction of drivers' licenses, or
a tax law prohibiting the destruction of books and records.

O'Brien nonetheless argues that the 1965 Amendment is unconstitutional in its
application to him, and is unconstitutional as enacted because what he calls
the "purpose" of Congress was "to suppress freedom of speech.” We consider
these arguments separately.

II.

O'Brien first argues that the 1965 Amendment is unconstitutional as applied to
him because his act of burning his registration certificate was protected
"symbolic speech" within the First Amendment. His argument is that the
freedom of expression which the First Amendment guarantees includes all
modes of "communication of ideas by conduct,” and that his conduct is within
this definition because he did it in "demonstration against the war and against
the draft."

We cannot accept the view that an apparently limitless variety of conduct can
be labeled "speech" whenever the person engaging in the conduct intends
thereby to express an idea. However, even on the assumption that the alleged
communicative element in O'Brien's conduct is sufficient to bring into play the
First Amendment, it does not necessarily follow that the destruction of a
registration certificate is constitutionally protected activity. This Court has held
that when "speech" and "nonspeech" elements are combined in the same course
of conduct, a sufficiently important governmental interest in regulating the
nonspeech element can justify incidental limitations on First Amendment
freedoms. To characterize the quality of the governmental interest which must
appear, the Court has employed a variety of descriptive terms: compelling;
substantial; subordinating; paramount; cogent; strong. Whatever imprecision
inheres in these terms, we think it clear that a government regulation is
sufficiently justified if it is within the constitutional power of the Government; if
it furthers an important or substantial governmental interest; if the
governmental interest is unrelated to the suppression of free expression; and if
the incidental restriction on alleged First Amendment freedoms is no greater
than is essential to the furtherance of that interest. We find that the 1965
Amendment to § 12 (b) (3) of the Universal Military Training and Service Act
meets all of these requirements, and consequently that O'Brien can be
constitutionally convicted for violating it.

The constitutional power of Congress to raise and support armies and to make
all laws necessary and proper to that end is broad and sweeping. *** The
issuance of certificates indicating the registration and eligibility classification of
individuals is a legitimate and substantial administrative aid in the functioning

Robson 91 The First Amendment



of this system. And legislation to insure the continuing availability of issued
certificates serves a legitimate and substantial purpose in the system's
administration. ***

We think it apparent that the continuing availability to each registrant of his
Selective Service certificates substantially furthers the smooth and proper
functioning of the system that Congress has established to raise armies. We
think it also apparent that the Nation has a vital interest in having a system for
raising armies that functions with maximum efficiency and is capable of easily
and quickly responding to continually changing circumstances. For these
reasons, the Government has a substantial interest in assuring the continuing
availability of issued Selective Service certificates.

It is equally clear that the 1965 Amendment specifically protects this
substantial governmental interest. We perceive no alternative means that would
more precisely and narrowly assure the continuing availability of issued
Selective Service certificates than a law which prohibits their wilful mutilation
or destruction. The 1965 Amendment prohibits such conduct and does nothing
more. In other words, both the governmental interest and the operation of the
1965 Amendment are limited to the noncommunicative aspect of O'Brien's
conduct. The governmental interest and the scope of the 1965 Amendment are
limited to preventing harm to the smooth and efficient functioning of the
Selective Service System. When O'Brien deliberately rendered unavailable his
registration certificate, he wilfully frustrated this governmental interest. For this
noncommunicative impact of his conduct, and for nothing else, he was
convicted. ***

In conclusion, we find that because of the Government's substantial interest in
assuring the continuing availability of issued Selective Service certificates,
because amended § 462 (b) is an appropriately narrow means of protecting this
interest and condemns only the independent noncommunicative impact of
conduct within its reach, and because the noncommunicative impact of
O'Brien's act of burning his registration certificate frustrated the Government's
interest, a sufficient governmental interest has been shown to justify O'Brien's
conviction.

III.

O'Brien finally argues that the 1965 Amendment is unconstitutional as enacted
because what he calls the "purpose" of Congress was "to suppress freedom of
speech." We reject this argument because under settled principles the purpose
of Congress, as O'Brien uses that term, is not a basis for declaring this
legislation unconstitutional. ***

We think it not amiss, in passing, to comment upon O'Brien's legislative-
purpose argument. There was little floor debate on this legislation in either
House. Only Senator Thurmond commented on its substantive features in the
Senate. 111 Cong. Rec. 19746, 20433. After his brief statement, and without
any additional substantive comments, the bill, H. R. 10306, passed the Senate.
111 Cong. Rec. 20434. In the House debate only two Congressmen addressed
themselves to the Amendment— Congressmen Rivers and Bray. 111 Cong. Rec.
19871, 19872. The bill was passed after their statements without any further
debate by a vote of 393 to 1. It is principally on the basis of the statements by
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these three Congressmen that O'Brien makes his congressional-"purpose”
argument. We note that if we were to examine legislative purpose in the instant
case, we would be obliged to consider not only these statements but also the
more authoritative reports of the Senate and House Armed Services Committees.
The portions of those reports explaining the purpose of the Amendment are
reproduced in the Appendix in their entirety. While both reports make clear a
concern with the "defiant" destruction of so-called "draft cards" and with "open"
encouragement to others to destroy their cards, both reports also indicate that
this concern stemmed from an apprehension that unrestrained destruction of
cards would disrupt the smooth functioning of the Selective Service System.

Iv.

Since the 1965 Amendment to § 12 (b) (3) of the Universal Military Training and
Service Act is constitutional as enacted and as applied *** we vacate the
judgment of the Court of Appeals, and reinstate the judgment and sentence of
the District Court. ***

It is so ordered.

Spence v. Washington
418 U.S. 405 (1974)

PER CURIAM. DOUGLAS, J., FILED A CONCURRING OPINION. BURGER, C.J. FILED A DISSENTING
OPINION. REHNQUIST, J., FILED A DISSENTING OPINION, IN WHICH BURGER, C.J., AND WHITE, J.,
JOINED.

PER CURIAM.

Appellant displayed a United States flag, which he owned, out of the window of
his apartment. Affixed to both surfaces of the flag was a large peace symbol
fashioned of removable tape. Appellant was convicted under a Washington
statute forbidding the exhibition of a United States flag to which is attached or
superimposed figures, symbols, or other extraneous material. The Supreme
Court of Washington affirmed appellant's conviction. It rejected appellant's
contentions that the statute under which he was charged, on its face and as
applied, contravened the First Amendment, as incorporated by the Fourteenth
Amendment, and was void for vagueness. *** We reverse on the ground that as
applied to appellant's activity the Washington statute impermissibly infringed
protected expression.

I

On May 10, 1970, appellant, a college student, hung his United States flag from
the window of his apartment on private property in Seattle, Washington. The
flag was upside down, and attached to the front and back was a peace symbol
(i. e., a circle enclosing a trident) made of removable black tape. The window
was above the ground floor. The flag measured approximately three by five feet
and was plainly visible to passersby. The peace symbol occupied roughly half of
the surface of the flag.
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Three Seattle police officers observed the flag and entered the apartment house.
They were met at the main door by appellant, who said: "I suppose you are here
about the flag. I didn't know there was anything wrong with it. I will take it
down." Appellant permitted the officers to enter his apartment, where they
seized the flag and arrested him. Appellant cooperated with the officers. There
was no disruption or altercation.

Appellant was not charged under Washington's flag-desecration statute. See
Wash. Rev. Code § 9.86.030, as amended. Rather, the State relied on the so-
called "improper use" statute, Wash. Rev. Code § 9.86.020. This statute
provides, in pertinent part:

"No person shall, in any manner, for exhibition or display:

"(1) Place or cause to be placed any word, figure, mark, picture, design, drawing
or advertisement of any nature upon any flag, standard, color, ensign or shield
of the United States or of this state . . . or

"(2) Expose to public view any such flag, standard, color, ensign or shield upon
which shall have been printed, painted or otherwise produced, or to which shall
have been attached, appended, affixed or annexed any such word, figure, mark,
picture, design, drawing or advertisement . . . ."

*** [At trial] he testified that he put a peace symbol on the flag and displayed it
to public view as a protest against the invasion of Cambodia and the killings at
Kent State University, events which occurred a few days prior to his arrest. He
said that his purpose was to associate the American flag with peace instead of
war and violence:

"] felt there had been so much killing and that this was not what America stood
for. I felt that the flag stood for America and I wanted people to know that I
thought America stood for peace."”

Appellant further testified that he chose to fashion the peace symbol from tape
so that it could be removed without damaging the flag. The State made no effort
to controvert any of appellant's testimony.

The trial court instructed the jury in essence that the mere act of displaying the
flag with the peace symbol attached, if proved beyond a reasonable doubt, was
sufficient to convict. There was no requirement of specific intent to do anything
more than display the flag in that manner. The jury returned a verdict of guilty.
The court sentenced appellant to 10 days in jail, suspended, and to a $75 fine.
The Washington Court of Appeals reversed the conviction. It held the improper-
use statute overbroad and invalid on its face under the First and Fourteenth
Amendments. With one justice dissenting and two concurring in the result, the
Washington Supreme Court reversed and reinstated the conviction.

II

A number of factors are important in the instant case. First, this was a privately
owned flag. In a technical property sense it was not the property of any
government. We have no doubt that the State or National Governments
constitutionally may forbid anyone from mishandling in any manner a flag that
is public property. But this is a different case. Second, appellant displayed his
flag on private property. He engaged in no trespass or disorderly conduct. Nor is
this a case that might be analyzed in terms of reasonable time, place, or
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manner restraints on access to a public area. Third, the record is devoid of
proof of any risk of breach of the peace. It was not appellant's purpose to incite
violence or even stimulate a public demonstration. There is no evidence that
any crowd gathered or that appellant made any effort to attract attention
beyond hanging the flag out of his own window. Indeed, on the facts stipulated
by the parties there is no evidence that anyone other than the three police
officers observed the flag.

Fourth, the State concedes, as did the Washington Supreme Court, that
appellant engaged in a form of communication. Although the stipulated facts
fail to show that any member of the general public viewed the flag, the State's
concession is inevitable on this record. The undisputed facts are that appellant
"wanted people to know that I thought America stood for peace." To be sure,
appellant did not choose to articulate his views through printed or spoken
words. It is therefore necessary to determine whether his activity was
sufficiently imbued with elements of communication to fall within the scope of
the First and Fourteenth Amendments, for as the Court noted in United States
v. O'Brien, "[w]e cannot accept the view that an apparently limitless variety of
conduct can be labeled “speech' whenever the person engaging in the conduct
intends thereby to express an idea.” But the nature of appellant's activity,
combined with the factual context and environment in which it was
undertaken, lead to the conclusion that he engaged in a form of protected
expression.

The Court for decades has recognized the communicative connotations of the
use of flags. In many of their uses flags are a form of symbolism comprising a
"primitive but effective way of communicating ideas . . . ," and "a short cut from
mind to mind." Board of Education v. Barnette (1943). On this record there can
be little doubt that appellant communicated through the use of symbols. The
symbolism included not only the flag but also the superimposed peace symbol.

Moreover, the context in which a symbol is used for purposes of expression is
important, for the context may give meaning to the symbol. *** In this case,
appellant's activity was roughly simultaneous with and concededly triggered by
the Cambodian incursion and the Kent State tragedy, also issues of great public
moment. A flag bearing a peace symbol and displayed upside down by a
student today might be interpreted as nothing more than bizarre behavior, but
it would have been difficult for the great majority of citizens to miss the drift of
appellant's point at the time that he made it.

It may be noted, further, that this was not an act of mindless nihilism. Rather,
it was a pointed expression of anguish by appellant about the then-current
domestic and foreign affairs of his government. An intent to convey a
particularized message was present, and in the surrounding circumstances the
likelihood was great that the message would be understood by those who
viewed it.

We are confronted then with a case of prosecution for the expression of an idea
through activity. Moreover, the activity occurred on private property, rather
than in an environment over which the State by necessity must have certain
supervisory powers unrelated to expression. Accordingly, we must examine with
particular care the interests advanced by appellee to support its prosecution.
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*** [The] state court's thesis [was] that Washington has an interest in preserving
the national flag as an unalloyed symbol of our country. The court did not
define this interest; it simply asserted it. Mr. Justice Rehnquist's dissenting
opinion today, adopts essentially the same approach. Presumably, this interest
might be seen as an effort to prevent the appropriation of a revered national
symbol by an individual, interest group, or enterprise where there was a risk
that association of the symbol with a particular product or viewpoint might be
taken erroneously as evidence of governmental endorsement. Alternatively, it
might be argued that the interest asserted by the state court is based on the
uniquely universal character of the national flag as a symbol. For the great
majority of us, the flag is a symbol of patriotism, of pride in the history of our
country, and of the service, sacrifice, and valor of the millions of Americans who
in peace and war have joined together to build and to defend a Nation in which
self-government and personal liberty endure. It evidences both the unity and
diversity which are America. For others the flag carries in varying degrees a
different message. "A person gets from a symbol the meaning he puts into it,
and what is one man's comfort and inspiration is another's jest and scorn.”
Board of Education v. Barnette. It might be said that we all draw something
from our national symbol, for it is capable of conveying simultaneously a
spectrum of meanings. If it may be destroyed or permanently disfigured, it
could be argued that it will lose its capability of mirroring the sentiments of all
who view it.

But we need not decide in this case whether the interest advanced by the court
below is valid. We assume, arguendo, that it is. The statute is nonetheless
unconstitutional as applied to appellant's activity. There was no risk that
appellant's acts would mislead viewers into assuming that the Government
endorsed his viewpoint. To the contrary, he was plainly and peacefully
protesting the fact that it did not. Appellant was not charged under the
desecration statute nor did he permanently disfigure the flag or destroy it. He
displayed it as a flag of his country in a way closely analogous to the manner in
which flags have always been used to convey ideas. Moreover, his message was
direct, likely to be understood, and within the contours of the First Amendment.
Given the protected character of his expression and in light of the fact that no
interest the State may have in preserving the physical integrity of a privately
owned flag was significantly impaired on these facts, the conviction must be
invalidated.

The judgment is reversed.
It is so ordered.

MR. JUSTICE REHNQUIST, WITH WHOM THE CHIEF JUSTICE AND MR. JUSTICE WHITE
JOIN, DISSENTING.

The Court holds that a Washington statute prohibiting persons from attaching
material to the American flag was unconstitutionally applied to appellant.
Although I agree with the Court that appellant's activity was a form of
communication, I do not agree that the First Amendment prohibits the State
from restricting this activity in furtherance of other important interests. And I
believe the rationale by which the Court reaches its conclusion is unsound.

Robson 96 The First Amendment



"[Tlhe right of free speech is not absolute at all times and wunder all
circumstances." Chaplinsky v. New Hampshire (1942). This Court has long
recognized, for example, that some forms of expression are not entitled to any
protection at all under the First Amendment, despite the fact that they could
reasonably be thought protected under its literal language. See Roth v. United
States (1957). The Court has further recognized that even protected speech may
be subject to reasonable limitation when important countervailing interests are
involved. Citizens are not completely free to commit perjury, to libel other
citizens, to infringe copyrights, to incite riots, or to interfere unduly with
passage through a public thoroughfare. The right of free speech, though
precious, remains subject to reasonable accommodation to other valued
interests.

Since a State concededly may impose some limitations on speech directly, it
would seem to follow a fortiori that a State may legislate to protect important
state interests even though an incidental limitation on free speech results.
Virtually any law enacted by a State, when viewed with sufficient ingenuity,
could be thought to interfere with some citizen's preferred means of expression.
But no one would argue, I presume, that a State could not prevent the painting
of public buildings simply because a particular class of protesters believed their
message would best be conveyed through that medium. Had appellant here
chosen to tape his peace symbol to a federal courthouse, I have little doubt that
he could be prosecuted under a statute properly drawn to protect public

property.

Yet the Court today holds that the State of Washington cannot limit use of the
American flag, at least insofar as its statute prevents appellant from using a
privately owned flag to convey his personal message. Expressing its willingness
to assume, arguendo, that Washington has a valid interest in preserving the
integrity of the flag, the Court nevertheless finds that interest to be insufficient
in this case. To achieve this result the Court first devalues the State's interest
under these circumstances, noting that "no interest the State may have in
preserving the physical integrity of a privately owned flag was significantly
impaired on these facts . . . ." The Court takes pains to point out that appellant
did not "permanently disfigure the flag or destroy it,"” and emphasizes that the
flag was displayed "in a way closely analogous to the manner in which flags
have always been used to convey ideas." The Court then restates the notion that
such state interests are secondary to messages which are "direct, likely to be
understood, and within the contours of the First Amendment." In my view the
first premise demonstrates a total misunderstanding of the State's interest in
the integrity of the American flag, and the second premise places the Court in
the position either of ultimately favoring appellant's message because of its
subject matter, a position about which almost all members of the majority have
only recently expressed doubt, or, alternatively, of making the flag available for
a limitless succession of political and commercial messages. ***

What appellant here seeks is simply license to use the flag however he pleases,
so long as the activity can be tied to a concept of speech, regardless of any state
interest in having the flag used only for more limited purposes. I find no
reasoning in the Court's opinion which convinces me that the Constitution
requires such license to be given.
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The fact that the State has a valid interest in preserving the character of the
flag does not mean, of course, that it can employ all conceivable means to
enforce it. It certainly could not require all citizens to own the flag or compel
citizens to salute one. Board of Education v. Barnette (1943). It presumably
cannot punish criticism of the flag, or the principles for which it stands, any
more than it could punish criticism of this country's policies or ideas. But the
statute in this case demands no such allegiance. Its operation does not depend
upon whether the flag is used for communicative or noncommunicative
purposes; upon whether a particular message is deemed commercial or
political; upon whether the use of the flag is respectful or contemptuous; or
upon whether any particular segment of the State's citizenry might applaud or
oppose the intended message. It simply withdraws a unique national symbol
from the roster of materials that may be used as a background for
communications. Since I do not believe the Constitution prohibits Washington
from making that decision, I dissent.

Texas v. Johnson
491 U.S. 397 (1989)

BRENNAN, J., DELIVERED THE OPINION OF THE COURT, IN WHICH MARSHALL, BLACKMUN, SCALIA,
AND KENNEDY, JJ., JOINED. KENNEDY, J., FILED A CONCURRING OPINION. REHNQUIST, C. J.,
FILED A DISSENTING OPINION, IN WHICH WHITE AND O'CONNOR, JJ., JOINED. STEVENS, J., FILED A
DISSENTING OPINION.

JUSTICE BRENNAN DELIVERED THE OPINION OF THE COURT.

After publicly burning an American flag as a means of political protest, Gregory
Lee Johnson was convicted of desecrating a flag in violation of Texas law. This
case presents the question whether his conviction is consistent with the First
Amendment. We hold that it is not.

I

While the Republican National Convention was taking place in Dallas in 1984,
respondent Johnson participated in a political demonstration dubbed the
"Republican War Chest Tour."” As explained in literature distributed by the
demonstrators and in speeches made by them, the purpose of this event was to
protest the policies of the Reagan administration and of certain Dallas-based
corporations. The demonstrators marched through the Dallas streets, chanting
political slogans and stopping at several corporate locations to stage "die-ins"
intended to dramatize the consequences of nuclear war. On several occasions
they spray-painted the walls of buildings and overturned potted plants, but
Johnson himself took no part in such activities. He did, however, accept an
American flag handed to him by a fellow protestor who had taken it from a
flagpole outside one of the targeted buildings.

The demonstration ended in front of Dallas City Hall, where Johnson unfurled
the American flag, doused it with kerosene, and set it on fire. While the flag
burned, the protestors chanted: "America, the red, white, and blue, we spit on
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you." After the demonstrators dispersed, a witness to the flag burning collected
the flag's remains and buried them in his backyard. No one was physically
injured or threatened with injury, though several witnesses testified that they
had been seriously offended by the flag burning.

Of the approximately 100 demonstrators, Johnson alone was charged with a
crime. The only criminal offense with which he was charged was the desecration
of a venerated object in violation of Tex. Penal Code Ann. 42.09(a)(3) (1989).
After a trial, he was convicted, sentenced to one year in prison, and fined
$2,000. The Court of Appeals for the Fifth District of Texas at Dallas affirmed
Johnson's conviction, but the Texas Court of Criminal Appeals reversed,
holding that the State could not, consistent with the First Amendment, punish
Johnson for burning the flag in these circumstances. *** Because it reversed
Johnson's conviction on the ground that 42.09 was unconstitutional as applied
to him, the state court did not address Johnson's argument that the statute
was, on its face, unconstitutionally vague and overbroad. We granted certiorari
and now affirm.

II

Johnson was convicted of flag desecration for burning the flag rather than for
uttering insulting words. This fact somewhat complicates our consideration of
his conviction under the First Amendment. We must first determine whether
Johnson's burning of the flag constituted expressive conduct, permitting him to
invoke the First Amendment in challenging his conviction. See, e. g., Spence v.
Washington (1974). If his conduct was expressive, we next decide whether the
State's regulation is related to the suppression of free expression. See, e. g.,
United States v. O'Brien (1968); Spence. If the State's regulation is not related to
expression, then the less stringent standard we announced in United States v.
O'Brien for regulations of noncommunicative conduct controls. If it is, then we
are outside of O'Brien's test, and we must ask whether this interest justifies
Johnson's conviction under a more demanding standard. A third possibility is
that the State's asserted interest is simply not implicated on these facts, and in
that event the interest drops out of the picture.

The First Amendment literally forbids the abridgment only of "speech,” but we
have long recognized that its protection does not end at the spoken or written
word. While we have rejected "the view that an apparently limitless variety of
conduct can be labeled “speech' whenever the person engaging in the conduct
intends thereby to express an idea," O'Brien, we have acknowledged that
conduct may be "sufficiently imbued with elements of communication to fall
within the scope of the First and Fourteenth Amendments," Spence.

In deciding whether particular conduct possesses sufficient communicative
elements to bring the First Amendment into play, we have asked whether "[a]n
intent to convey a particularized message was present, and [whether| the
likelihood was great that the message would be understood by those who
viewed it." Spence. Hence, we have recognized the expressive nature of students'
wearing of black armbands to protest American military involvement in
Vietnam, Tinker v. Des Moines Independent Community School Dist. (1969); of a
sit-in by blacks in a "whites only" area to protest segregation, Brown v.
Louisiana (1966); of the wearing of American military uniforms in a dramatic
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presentation criticizing American involvement in Vietnam, Schacht v. United
States (1970); and of picketing about a wide variety of causes.

Especially pertinent to this case are our decisions recognizing the
communicative nature of conduct relating to flags. That we have had little
difficulty identifying an expressive element in conduct relating to flags should
not be surprising. The very purpose of a national flag is to serve as a symbol of
our country; it is, one might say, "the one visible manifestation of two hundred
years of nationhood." *** Pregnant with expressive content, the flag as readily
signifies this Nation as does the combination of letters found in "America."

***The State of Texas conceded for purposes of its oral argument in this case
that Johnson's conduct was expressive conduct, and this concession seems to
us as prudent as was Washington's in Spence. Johnson burned an American
flag as part - indeed, as the culmination - of a political demonstration that
coincided with the convening of the Republican Party and its renomination of
Ronald Reagan for President. The expressive, overtly political nature of this
conduct was both intentional and overwhelmingly apparent. ***

III

The government generally has a freer hand in restricting expressive conduct
than it has in restricting the written or spoken word. See O'Brien. It may not,
however, proscribe particular conduct because it has expressive elements. *** [t
is, in short, not simply the verbal or nonverbal nature of the expression, but the
governmental interest at stake, that helps to determine whether a restriction on
that expression is valid.

Thus, although we have recognized that where "speech' and "nonspeech'
elements are combined in the same course of conduct, a sufficiently important
governmental interest in regulating the nonspeech element can justify
incidental limitations on First Amendment freedoms," O'Brien, we have limited
the applicability of O'Brien's relatively lenient standard to those cases in which
"the governmental interest is unrelated to the suppression of free expression.”
[We] have highlighted the requirement that the governmental interest in
question be unconnected to expression in order to come under O'Brien's less
demanding rule.

In order to decide whether O'Brien's test applies here, therefore, we must decide
whether Texas has asserted an interest in support of Johnson's conviction that
is unrelated to the suppression of expression. If we find that an interest
asserted by the State is simply not implicated on the facts before us, we need
not ask whether O'Brien's test applies. The State offers two separate interests to
justify this conviction: preventing breaches of the peace and preserving the flag
as a symbol of nationhood and national unity. We hold that the first interest is
not implicated on this record and that the second is related to the suppression
of expression.

A

Texas claims that its interest in preventing breaches of the peace justifies
Johnson's conviction for flag desecration. However, no disturbance of the peace
actually occurred or threatened to occur because of Johnson's burning of the
flag. Although the State stresses the disruptive behavior of the protestors
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during their march toward City Hall, it admits that "no actual breach of the
peace occurred at the time of the flagburning or in response to the flagburning."

*** The State's position, therefore, amounts to a claim that an audience that
takes serious offense at particular expression is necessarily likely to disturb the
peace and that the expression may be prohibited on this basis. Our precedents
do not countenance such a presumption. ***

Thus, we have not permitted the government to assume that every expression of
a provocative idea will incite a riot, but have instead required -careful
consideration of the actual circumstances surrounding such expression, asking
whether the expression "is directed to inciting or producing imminent lawless
action and is likely to incite or produce such action.” Brandenburg v. Ohio
(1969). To accept Texas' arguments that it need only demonstrate "the potential
for a breach of the peace," and that every flag burning necessarily possesses
that potential, would be to eviscerate our holding in Brandenburg. This we
decline to do.

Nor does Johnson's expressive conduct fall within that small class of "fighting
words" that are "likely to provoke the average person to retaliation, and thereby
cause a breach of the peace." Chaplinsky v. New Hampshire (1942). ***

We thus conclude that the State's interest in maintaining order is not
implicated on these facts. The State need not worry that our holding will disable
it from preserving the peace. We do not suggest that the First Amendment
forbids a State to prevent "imminent lawless action." Brandenburg. And, in fact,
Texas already has a statute specifically prohibiting breaches of the peace, which
tends to confirm that Texas need not punish this flag desecration in order to
keep the peace.

B

The State also asserts an interest in preserving the flag as a symbol of
nationhood and national unity. In Spence, we acknowledged that the
government's interest in preserving the flag's special symbolic value "is directly
related to expression in the context of activity" such as affixing a peace symbol
to a flag. We are equally persuaded that this interest is related to expression in
the case of Johnson's burning of the flag. The State, apparently, is concerned
that such conduct will lead people to believe either that the flag does not stand
for nationhood and national unity, but instead reflects other, less positive
concepts, or that the concepts reflected in the flag do not in fact exist, that is,
that we do not enjoy unity as a Nation. These concerns blossom only when a
person's treatment of the flag communicates some message, and thus are
related "to the suppression of free expression" within the meaning of O'Brien.
We are thus outside of O'Brien's test altogether.

v

It remains to consider whether the State's interest in preserving the flag as a
symbol of nationhood and national unity justifies Johnson's conviction.

***Johnson was not, we add, prosecuted for the expression of just any idea; he
was prosecuted for his expression of dissatisfaction with the policies of this
country, expression situated at the core of our First Amendment values.

Robson 101 The First Amendment



Moreover, Johnson was prosecuted because he knew that his politically charged
expression would cause "serious offense." If he had burned the flag as a means
of disposing of it because it was dirty or torn, he would not have been convicted
of flag desecration under this Texas law: federal law designates burning as the
preferred means of disposing of a flag "when it is in such condition that it is no
longer a fitting emblem for display,” 36 U.S.C. 176(k), and Texas has no quarrel
with this means of disposal. The Texas law is thus not aimed at protecting the
physical integrity of the flag in all circumstances, but is designed instead to
protect it only against impairments that would cause serious offense to others.
Texas concedes as much. *** Johnson's political expression was restricted
because of the content of the message he conveyed. We must therefore subject
the State's asserted interest in preserving the special symbolic character of the
flag to "the most exacting scrutiny."

Texas argues that its interest in preserving the flag as a symbol of nationhood
and national unity survives this close analysis. Quoting extensively from the
writings of this Court chronicling the flag's historic and symbolic role in our
society, the State emphasizes the ""special place" reserved for the flag in our
Nation. The State's argument is not that it has an interest simply in
maintaining the flag as a symbol of something, no matter what it symbolizes;
indeed, if that were the State's position, it would be difficult to see how that
interest is endangered by highly symbolic conduct such as Johnson's. Rather,
the State's claim is that it has an interest in preserving the flag as a symbol of
nationhood and national unity, a symbol with a determinate range of meanings.
According to Texas, if one physically treats the flag in a way that would tend to
cast doubt on either the idea that nationhood and national unity are the flag's
referents or that national unity actually exists, the message conveyed thereby is
a harmful one and therefore may be prohibited.

If there is a bedrock principle underlying the First Amendment, it is that the
government may not prohibit the expression of an idea simply because society
finds the idea itself offensive or disagreeable.

We have not recognized an exception to this principle even where our flag has
been involved. ***

In short, nothing in our precedents suggests that a State may foster its own
view of the flag by prohibiting expressive conduct relating to it. To bring its
argument outside our precedents, Texas attempts to convince us that even if its
interest in preserving the flag's symbolic role does not allow it to prohibit words
or some expressive conduct critical of the flag, it does permit it to forbid the
outright destruction of the flag. The State's argument cannot depend here on
the distinction between written or spoken words and nonverbal conduct. That
distinction, we have shown, is of no moment where the nonverbal conduct is
expressive, as it is here, and where the regulation of that conduct is related to
expression, as it is here. In addition, both Barnette and Spence involved
expressive conduct, not only verbal communication, and both found that
conduct protected.

Texas' focus on the precise nature of Johnson's expression, moreover, misses
the point of our prior decisions: their enduring lesson, that the government may
not prohibit expression simply because it disagrees with its message, is not
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dependent on the particular mode in which one chooses to express an idea. If
we were to hold that a State may forbid flag burning wherever it is likely to
endanger the flag's symbolic role, but allow it wherever burning a flag promotes
that role - as where, for example, a person ceremoniously burns a dirty flag - we
would be saying that when it comes to impairing the flag's physical integrity,
the flag itself may be used as a symbol - as a substitute for the written or
spoken word or a "short cut from mind to mind" - only in one direction. We
would be permitting a State to "prescribe what shall be orthodox" by saying that
one may burn the flag to convey one's attitude toward it and its referents only if
one does not endanger the flag's representation of nationhood and national
unity.

We never before have held that the Government may ensure that a symbol be
used to express only one view of that symbol or its referents. ***

There is, moreover, no indication - either in the text of the Constitution or in
our cases interpreting it - that a separate juridical category exists for the
American flag alone. Indeed, we would not be surprised to learn that the
persons who framed our Constitution and wrote the Amendment that we now
construe were not known for their reverence for the Union Jack. The First
Amendment does not guarantee that other concepts virtually sacred to our
Nation as a whole - such as the principle that discrimination on the basis of
race is odious and destructive - will go unquestioned in the marketplace of
ideas. See Brandenburg v. Ohio (1969). We decline, therefore, to create for the
flag an exception to the joust of principles protected by the First Amendment.

It is not the State's ends, but its means, to which we object. It cannot be
gainsaid that there is a special place reserved for the flag in this Nation, and
thus we do not doubt that the government has a legitimate interest in making
efforts to "preserv[e] the national flag as an unalloyed symbol of our country."
Spence. We reject the suggestion, urged at oral argument by counsel for
Johnson, that the government lacks "any state interest whatsoever" in
regulating the manner in which the flag may be displayed. Congress has, for
example, enacted precatory regulations describing the proper treatment of the
flag, and we cast no doubt on the legitimacy of its interest in making such
recommendations. To say that the government has an interest in encouraging
proper treatment of the flag, however, is not to say that it may criminally
punish a person for burning a flag as a means of political protest. "National
unity as an end which officials may foster by persuasion and example is not in
question. The problem is whether under our Constitution compulsion as here
employed is a permissible means for its achievement." Barnette.

We are fortified in today's conclusion by our conviction that forbidding criminal
punishment for conduct such as Johnson's will not endanger the special role
played by our flag or the feelings it inspires. To paraphrase Justice Holmes, we
submit that nobody can suppose that this one gesture of an unknown man will
change our Nation's attitude towards its flag. See Abrams v. United States (1919)
(Holmes, J., dissenting). ***

We are tempted to say, in fact, that the flag's deservedly cherished place in our
community will be strengthened, not weakened, by our holding today. Our
decision is a reaffirmation of the principles of freedom and inclusiveness that
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the flag best reflects, and of the conviction that our toleration of criticism such
as Johnson's is a sign and source of our strength. Indeed, one of the proudest
images of our flag, the one immortalized in our own national anthem, is of the
bombardment it survived at Fort McHenry. It is the Nation's resilience, not its
rigidity, that Texas sees reflected in the flag - and it is that resilience that we
reassert today.

The way to preserve the flag's special role is not to punish those who feel
differently about these matters. It is to persuade them that they are wrong. "To
courageous, self-reliant men, with confidence in the power of free and fearless
reasoning applied through the processes of popular government, no danger
flowing from speech can be deemed clear and present, unless the incidence of
the evil apprehended is so imminent that it may befall before there is
opportunity for full discussion. If there be time to expose through discussion
the falsehood and fallacies, to avert the evil by the processes of education, the
remedy to be applied is more speech, not enforced silence." Whitney v. California
(1927) (Brandeis, J., concurring). And, precisely because it is our flag that is
involved, one's response to the flag burner may exploit the uniquely persuasive
power of the flag itself. We can imagine no more appropriate response to
burning a flag than waving one's own, no better way to counter a flag burner's
message than by saluting the flag that burns, no surer means of preserving the
dignity even of the flag that burned than by - as one witness here did -
according its remains a respectful burial. We do not consecrate the flag by
punishing its desecration, for in doing so we dilute the freedom that this
cherished emblem represents.

\%

Johnson was convicted for engaging in expressive conduct. The State's interest
in preventing breaches of the peace does not support his conviction because
Johnson's conduct did not threaten to disturb the peace. Nor does the State's
interest in preserving the flag as a symbol of nationhood and national unity
justify his criminal conviction for engaging in political expression. The judgment
of the Texas Court of Criminal Appeals is therefore

Affirmed.

CHIEF JUSTICE REHNQUIST, WITH WHOM JUSTICE WHITE AND JUSTICE O'CONNOR
JOIN, DISSENTING.

In holding this Texas statute unconstitutional, the Court ignores Justice
Holmes' familiar aphorism that "a page of history is worth a volume of logic."
For more than 200 years, the American flag has occupied a unique position as
the symbol of our Nation, a uniqueness that justifies a governmental
prohibition against flag burning in the way respondent Johnson did here. ***

The American flag, then, throughout more than 200 years of our history, has
come to be the visible symbol embodying our Nation. It does not represent the
views of any particular political party, and it does not represent any particular
political philosophy. The flag is not simply another "idea" or "point of view"
competing for recognition in the marketplace of ideas. Millions and millions of
Americans regard it with an almost mystical reverence regardless of what sort of
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social, political, or philosophical beliefs they may have. I cannot agree that the
First Amendment invalidates the Act of Congress, and the laws of 48 of the 50
States, which make criminal the public burning of the flag. ***

Our Constitution wisely places limits on powers of legislative majorities to act,
but the declaration of such limits by this Court "is, at all times, a question of
much delicacy, which ought seldom, if ever, to be decided in the affirmative, in
a doubtful case." Fletcher v. Peck (1810) (Marshall, C. J.). Uncritical extension of
constitutional protection to the burning of the flag risks the frustration of the
very purpose for which organized governments are instituted. The Court decides
that the American flag is just another symbol, about which not only must
opinions pro and con be tolerated, but for which the most minimal public
respect may not be enjoined. The government may conscript men into the
Armed Forces where they must fight and perhaps die for the flag, but the
government may not prohibit the public burning of the banner under which
they fight. I would uphold the Texas statute as applied in this case.

STEVENS, J., DISSENTING.

As the Court analyzes this case, it presents the question whether the State of
Texas, or indeed the Federal Government, has the power to prohibit the public
desecration of the American flag. The question is unique. In my judgment rules
that apply to a host of other symbols, such as state flags, armbands, or various
privately promoted emblems of political or commercial identity, are not
necessarily controlling. Even if flag burning could be considered just another
species of symbolic speech under the logical application of the rules that the
Court has developed in its interpretation of the First Amendment in other
contexts, this case has an intangible dimension that makes those rules
inapplicable.

A country's flag is a symbol of more than "nationhood and national unity." It
also signifies the ideas that characterize the society that has chosen that
emblem as well as the special history that has animated the growth and power
of those ideas. The fleurs-de-lis and the tricolor both symbolized "nationhood
and national unity," but they had vastly different meanings. The message
conveyed by some flags - the swastika, for example - may survive long after it
has outlived its usefulness as a symbol of regimented unity in a particular
nation.

So it is with the American flag. It is more than a proud symbol of the courage,
the determination, and the gifts of nature that transformed 13 fledgling
Colonies into a world power. It is a symbol of freedom, of equal opportunity, of
religious tolerance, and of good will for other peoples who share our aspirations.
The symbol carries its message to dissidents both at home and abroad who may
have no interest at all in our national unity or survival.

The value of the flag as a symbol cannot be measured. Even so, I have no doubt
that the interest in preserving that value for the future is both significant and
legitimate. Conceivably that value will be enhanced by the Court's conclusion
that our national commitment to free expression is so strong that even the
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United States as ultimate guarantor of that freedom is without power to
prohibit the desecration of its unique symbol. But I am unpersuaded. The
creation of a federal right to post bulletin boards and graffiti on the Washington
Monument might enlarge the market for free expression, but at a cost I would
not pay. Similarly, in my considered judgment, sanctioning the public
desecration of the flag will tarnish its value - both for those who cherish the
ideas for which it waves and for those who desire to don the robes of martyrdom
by burning it. That tarnish is not justified by the trivial burden on free
expression occasioned by requiring that an available, alternative mode of
expression - including uttering words critical of the flag, be employed.

It is appropriate to emphasize certain propositions that are not implicated by
this case. The statutory prohibition of flag desecration does not "prescribe what
shall be orthodox in politics, nationalism, religion, or other matters of opinion
or force citizens to confess by word or act their faith therein.” West Virginia
Board of Education v. Barnette (1943). The statute does not compel any
conduct or any profession of respect for any idea or any symbol.

Nor does the statute violate "the government's paramount obligation of
neutrality in its regulation of protected communication." Young v. American
Mini Theatres, Inc. (1976) (plurality opinion). The content of respondent's
message has no relevance whatsoever to the case. The concept of "desecration”
does not turn on the substance of the message the actor intends to convey, but
rather on whether those who view the act will take serious offense. Accordingly,
one intending to convey a message of respect for the flag by burning it in a
public square might nonetheless be guilty of desecration if he knows that others
- perhaps simply because they misperceive the intended message - will be
seriously offended. Indeed, even if the actor knows that all possible witnesses
will understand that he intends to send a message of respect, he might still be
guilty of desecration if he also knows that this understanding does not lessen
the offense taken by some of those witnesses. Thus, this is not a case in which
the fact that "it is the speaker's opinion that gives offense" provides a special
"reason for according it constitutional protection," FCC v. Pacifica Foundation
(1978) (plurality opinion). The case has nothing to do with "disagreeable ideas."
It involves disagreeable conduct that, in my opinion, diminishes the value of an
important national asset.

The Court is therefore quite wrong in blandly asserting that respondent "was
prosecuted for his expression of dissatisfaction with the policies of this country,
expression situated at the core of our First Amendment values." Respondent
was prosecuted because of the method he chose to express his dissatisfaction
with those policies. Had he chosen to spray-paint - or perhaps convey with a
motion picture projector - his message of dissatisfaction on the facade of the
Lincoln Memorial, there would be no question about the power of the
Government to prohibit his means of expression. The prohibition would be
supported by the legitimate interest in preserving the quality of an important
national asset. Though the asset at stake in this case is intangible, given its
unique value, the same interest supports a prohibition on the desecration of the
American flag. *
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The ideas of liberty and equality have been an irresistible force in motivating
leaders like Patrick Henry, Susan B. Anthony, and Abraham Lincoln,
schoolteachers like Nathan Hale and Booker T. Washington, the Philippine
Scouts who fought at Bataan, and the soldiers who scaled the bluff at Omaha
Beach. If those ideas are worth fighting for - and our history demonstrates that
they are - it cannot be true that the flag that uniquely symbolizes their power is
not itself worthy of protection from unnecessary desecration.

I respectfully dissent.

[ Footnote * | The Court suggests that a prohibition against flag desecration is not
content neutral because this form of symbolic speech is only used by persons who are
critical of the flag or the ideas it represents. In making this suggestion the Court does
not pause to consider the far-reaching consequences of its introduction of disparate-
impact analysis into our First Amendment jurisprudence. It seems obvious that a
prohibition against the desecration of a gravesite is content neutral even if it denies
some protesters the right to make a symbolic statement by extinguishing the flame in
Arlington Cemetery where John F. Kennedy is buried while permitting others to salute
the flame by bowing their heads. Few would doubt that a protester who extinguishes
the flame has desecrated the gravesite, regardless of whether he prefaces that act with a
speech explaining that his purpose is to express deep admiration or unmitigated scorn
for the late President. Likewise, few would claim that the protester who bows his head
has desecrated the gravesite, even if he makes clear that his purpose is to show
disrespect. In such a case, as in a flag burning case, the prohibition against desecration
has absolutely nothing to do with the content of the message that the symbolic speech
is intended to convey.

Notes

1. Is the American flag unique? Does the difference of opinion on this
issue fully explain the contrary conclusions of the Court and the
dissents?

Note that Congress reacted to Texas v. Johnson by passing the Flag
Protection Act of 1989, 103 Stat. 777, 18 U.S.C. § 700, which the Court
held unconstitutional in United States v. Eichman, 496 U.S. 310 (1990).
The House of Representatives has passed a resolution to amend the
United States Constitution, The Flag Desecration Amendment, to
specifically permit Congress to pass legislation to prohibit the physical
desecration of the flag of the United States, but the proposed
Constitutional amendment has not been enthusiastically advanced.

2. What is the O’Brien standard? Why did the Court find it
inapplicable in Texas v. Johnson? What is the argument that the O’Brien
standard should not have been applicable in O’Brien?

3. What is the Spence test? How does it apply in the context of public
school dress codes that prohibit “saggy pants,” “gang attire,” fishnet
tights, gender non-conforming clothes or males wearing facial make-up?
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How does a specific prohibition influence the analysis of whether an
“expression” is sufficient under Spence?

4. Tinker v. Des Moines Independent Community School District, 393
U.S. 503 (1969), involved students wearing black armbands which the
Court held was expressive conduct. This important case is included in
the chapter on Government as Employer and Educator.

5. In Clark v. Community for Creative Non-Violence, 468 U.S. 288
(1984), the Court assumed but did not decide that sleeping could be
expressive conduct. The context was a challenge to a National Park
Service regulation prohibiting camping in certain parks as applied to
prohibit demonstrators from sleeping in D.C.’s Lafayette Park and the
Mall in connection with a demonstration intended to call attention to the
plight of the homeless. The National Park Service allowed “symbolic
tents” but disallowed sleeping in those tents. The Court found that there
was a substantial governmental interest (preserving park property)
unrelated to the suppression of the arguably protected expressive
sleeping and upheld the park regulation.

5. Clark was central to some of the First Amendment litigation
surrounding “Occupy” in 2011. At least one district judge determined
that sleeping was expressive conduct.

The Court finds that in the context of this case the tenting and sleeping in the
park as described by plaintiffs' counsel is symbolic conduct which is protected
by the First Amendment. The conduct of tenting and sleeping in the park 24
hours a day to simulate an “occupation” is intended to be communicative and in
context is reasonably understood by the viewer to be communicative. This
expressive conduct relates to matters of public concern because it can be fairly
considered as relating to matters of political, social, or other concern to the
community and is a subject of general interest and of value and concern to the
public.

Occupy Fort Myers v. City of Fort Myers, 882 F. Supp. 2d 1320, 1328
(M.D. Fla. 2011).
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Il. Hate Speech

The conflict between “free speech” and equality is a persistent one. The
next two cases resolve the balance in different ways, but they are
generally thought not to conflict. How do you explain the differences
between the next two cases?

R.A.V. v. St. Paul
505 U.S. 377 (1992)

SCALIA, J., DELIVERED THE OPINION OF THE COURT, IN WHICH REHNQUIST, C.J., AND KENNEDY,
SOUTER, AND THOMAS, JJ., JOINED. WHITE, J., FILED AN OPINION CONCURRING IN THE
JUDGMENT, IN WHICH BLACKMUN AND O'CONNOR, JJ., JOINED, AND IN WHICH STEVENS, J.,
JOINED EXCEPT AS TO PART I-A. BLACKMUN J., FILED AN OPINION CONCURRING IN THE JUDGMENT.
STEVENS, J., FILED AN OPINION CONCURRING IN THE JUDGMENT, IN PART I OF WHICH WHITE AND
BLACKMUN, JJ., JOINED.

JUSTICE SCALIA DELIVERED THE OPINION OF THE COURT.

In the predawn hours of June 21, 1990, petitioner and several other teenagers
allegedly assembled a crudely made cross by taping together broken chair legs.
They then allegedly burned the cross inside the fenced yard of a black family
that lived across the street from the house where petitioner was staying.
Although this conduct could have been punished under any of a number of
laws, one of the two provisions under which respondent city of St. Paul chose to
charge petitioner (then a juvenile) was the St. Paul Bias-Motivated Crime
Ordinance, St. Paul, Minn., Legis. Code 292.02 (1990), which provides:

"Whoever places on public or private property a symbol, object, appellation,
characterization or graffiti, including, but not limited to, a burning cross or Nazi
swastika, which one knows or has reasonable grounds to know arouses anger,
alarm or resentment in others on the basis of race, color, creed, religion or
gender commits disorderly conduct and shall be guilty of a misdemeanor."”

Petitioner moved to dismiss this count on the ground that the St. Paul
ordinance was substantially overbroad and impermissibly content based, and
therefore facially invalid under the First Amendment. The trial court granted
this motion, but the Minnesota Supreme Court reversed. That court rejected
petitioner's overbreadth claim because, as construed in prior Minnesota cases,
the modifying phrase "arouses anger, alarm or resentment in others" limited the
reach of the ordinance to conduct that amounts to "fighting words," i.e.,
"conduct that itself inflicts injury or tends to incite immediate violence . . . ,"
and therefore the ordinance reached only expression "that the first amendment
does not protect.” The court also concluded that the ordinance was not
impermissibly content based because, in its view, "the ordinance is a narrowly
tailored means toward accomplishing the compelling governmental interest in
protecting the community against bias-motivated threats to public safety and
order." We granted certiorari.
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I

In construing the St. Paul ordinance, we are bound by the construction given to
it by the Minnesota court. Accordingly, we accept the Minnesota Supreme
Court's authoritative statement that the ordinance reaches only those
expressions that constitute "fighting words" within the meaning of Chaplinsky.
Petitioner and his amici urge us to modify the scope of the Chaplinsky
formulation, thereby invalidating the ordinance as "substantially overbroad.”
We find it unnecessary to consider this issue. Assuming, arguendo, that all of
the expression reached by the ordinance is proscribable under the "fighting
words" doctrine, we nonetheless conclude that the ordinance is facially
unconstitutional in that it prohibits otherwise permitted speech solely on the
basis of the subjects the speech addresses.

The First Amendment generally prevents government from proscribing speech
or even expressive conduct because of disapproval of the ideas expressed.
Content-based regulations are presumptively invalid. From 1791 to the present,
however, our society, like other free but civilized societies, has permitted
restrictions upon the content of speech in a few limited areas, which are "of
such slight social value as a step to truth that any benefit that may be derived
from them is clearly outweighed by the social interest in order and morality."
Chaplinsky. We have recognized that "the freedom of speech" referred to by the
First Amendment does not include a freedom to disregard these traditional
limitations. See, e.g., Roth v. United States (1957) (obscenity); Beauharnais v.
Illinois (1952) (defamation); Chaplinsky v. New Hampshire ('fighting' words").
Our decisions since the 1960's have narrowed the scope of the traditional
categorical exceptions for defamation, see New York Times Co. v. Sullivan (1964);
Gertz v. Robert Welch, Inc. (1974) and for obscenity, see Miller v. California
(1973), but a limited categorical approach has remained an important part of
our First Amendment jurisprudence.

We have sometimes said that these categories of expression are "not within the
area of constitutionally protected speech,” or that the "protection of the First
Amendment does not extend" to them. Such statements must be taken in
context, however, and are no more literally true than is the occasionally
repeated shorthand characterizing obscenity "as not being speech at all." What
they mean is that these areas of speech can, consistently with the First
Amendment, be regulated because of their constitutionally proscribable content
(obscenity, defamation, etc.) - not that they are categories of speech entirely
invisible to the Constitution, so that they may be made the vehicles for content
discrimination unrelated to their distinctively proscribable content. Thus, the
government may proscribe libel; but it may not make the further content
discrimination of proscribing only libel critical of the government. ***

Our cases surely do not establish the proposition that the First Amendment
imposes no obstacle whatsoever to regulation of particular instances of such
proscribable expression, so that the government "may regulate [them] freely,"
post (White, J., concurring in judgment). That would mean that a city council
could enact an ordinance prohibiting only those legally obscene works that
contain criticism of the city government or, indeed, that do not include
endorsement of the city government. Such a simplistic, all-or-nothing-at-all
approach to First Amendment protection is at odds with common sense and
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with our jurisprudence as well. It is not true that "fighting words" have at most
a "de minimis" expressive content, or that their content is in all respects
"worthless and undeserving of constitutional protection;” sometimes they are
quite expressive indeed. We have not said that they constitute "no part of the
expression of ideas," but only that they constitute "no essential part of any
exposition of ideas." Chaplinsky (emphasis added).

The proposition that a particular instance of speech can be proscribable on the
basis of one feature (e.g., obscenity) but not on the basis of another (e.g.,
opposition to the city government) is commonplace and has found application in
many contexts. We have long held, for example, that nonverbal expressive
activity can be banned because of the action it entails, but not because of the
ideas it expresses - so that burning a flag in violation of an ordinance against
outdoor fires could be punishable, whereas burning a flag in violation of an
ordinance against dishonoring the flag is not. Similarly, we have upheld
reasonable "time, place, or manner" restrictions, but only if they are "justified
without reference to the content of the regulated speech." Ward v. Rock Against
Racism (1989); see also Clark v. Community for Creative Non-Violence (1984)
(noting that the O'Brien test differs little from the standard applied to time,
place, or manner restrictions). And just as the power to proscribe particular
speech on the basis of a non-content element (e.g., noise) does not entail the
power to proscribe the same speech on the basis of a content element, so also
the power to proscribe it on the basis of one content element (e.g., obscenity)
does not entail the power to proscribe it on the basis of other content elements.

In other words, the exclusion of "fighting words" from the scope of the First
Amendment simply means that, for purposes of that Amendment, the
unprotected features of the words are, despite their verbal character, essentially
a "nonspeech" element of communication. Fighting words are thus analogous to
a noisy sound truck: each is, as Justice Frankfurter recognized, a "mode of
speech," both can be used to convey an idea; but neither has, in and of itself, a
claim upon the First Amendment. As with the sound truck, however, so also
with fighting words: the government may not regulate use based on hostility -
or favoritism - towards the underlying message expressed.

The concurrences describe us as setting forth a new First Amendment principle
that prohibition of constitutionally proscribable speech cannot be

"underinclusiv[e]," post (White, J., concurring in judgment) - a First
Amendment "absolutism" whereby "[w]ithin a particular “proscribable' category
of expression, . . . a government must either proscribe all speech or no speech

at all," post (Stevens, J., concurring in judgment). That easy target is of the
concurrences' own invention. In our view, the First Amendment imposes not an
"underinclusiveness" limitation, but a "content discrimination" limitation, upon
a State's prohibition of proscribable speech. There is no problem whatever, for
example, with a State's prohibiting obscenity (and other forms of proscribable
expression) only in certain media or markets, for although that prohibition
would be "underinclusive," it would not discriminate on the basis of content.

Even the prohibition against content discrimination that we assert the First
Amendment requires is not absolute. It applies differently in the context of
proscribable speech than in the area of fully protected speech. The rationale of
the general prohibition, after all, is that content discrimination "raises the
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specter that the Government may effectively drive certain ideas or viewpoints
from the marketplace." But content discrimination among various instances of
a class of proscribable speech often does not pose this threat.

When the basis for the content discrimination consists entirely of the very
reason the entire class of speech at issue is proscribable, no significant danger
of idea or viewpoint discrimination exists. Such a reason, having been adjudged
neutral enough to support exclusion of the entire class of speech from First
Amendment protection, is also neutral enough to form the basis of distinction
within the class. To illustrate: a State might choose to prohibit only that
obscenity which is the most patently offensive in its prurience - i.e., that which
involves the most lascivious displays of sexual activity. But it may not prohibit,
for example, only that obscenity which includes offensive political messages.
And the Federal Government can criminalize only those threats of violence that
are directed against the President, see 18 U.S.C. 871 - since the reasons why
threats of violence are outside the First Amendment (protecting individuals from
the fear of violence, from the disruption that fear engenders, and from the
possibility that the threatened violence will occur) have special force when
applied to the person of the President. See Watts v. United States (1969)
(upholding the facial validity of 871 because of the "overwhelmin|g] interest in
protecting the safety of [the] Chief Executive and in allowing him to perform his
duties without interference from threats of physical violence"). But the Federal
Government may not criminalize only those threats against the President that
mention his policy on aid to inner cities. And to take a final example (one
mentioned by Justice Stevens, post), a State may choose to regulate price
advertising in one industry, but not in others, because the risk of fraud (one of
the characteristics of commercial speech that justifies depriving it of full First
Amendment protection is in its view greater there. But a State may not prohibit
only that commercial advertising that depicts men in a demeaning fashion.

Another valid basis for according differential treatment to even a content-
defined subclass of proscribable speech is that the subclass happens to be
associated with particular "secondary effects" of the speech, so that the
regulation is "justified without reference to the content of the . . . speech.” A
State could, for example, permit all obscene live performances except those
involving minors. Moreover, since words can in some circumstances violate laws
directed not against speech but against conduct (a law against treason, for
example, is violated by telling the enemy the Nation's defense secrets), a
particular content-based subcategory of a proscribable class of speech can be
swept up incidentally within the reach of a statute directed at conduct, rather
than speech. Thus, for example, sexually derogatory "fighting words," among
other words, may produce a violation of Title VII's general prohibition against
sexual discrimination in employment practices, 42 U.S.C. 2000e-2. Where the
government does not target conduct on the basis of its expressive content, acts
are not shielded from regulation merely because they express a discriminatory
idea or philosophy.

*** There may be other such bases as well. Indeed, to validate such selectivity
(where totally proscribable speech is at issue), it may not even be necessary to
identify any particular "neutral" basis, so long as the nature of the content
discrimination is such that there is no realistic possibility that official
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suppression of ideas is afoot. (We cannot think of any First Amendment interest
that would stand in the way of a State's prohibiting only those obscene motion
pictures with blue-eyed actresses.) Save for that limitation, the regulation of
"fighting words," like the regulation of noisy speech, may address some
offensive instances and leave other, equally offensive, instances alone.

II

Applying these principles to the St. Paul ordinance, we conclude that, even as
narrowly construed by the Minnesota Supreme Court, the ordinance is facially
unconstitutional. Although the phrase in the ordinance, "arouses anger, alarm
or resentment in others," has been limited by the Minnesota Supreme Court's
construction to reach only those symbols or displays that amount to "fighting
words," the remaining, unmodified terms make clear that the ordinance applies
only to "fighting words" that insult, or provoke violence, "on the basis of race,
color, creed, religion or gender." Displays containing abusive invective, no
matter how vicious or severe, are permissible unless they are addressed to one
of the specified disfavored topics. Those who wish to use "fighting words" in
connection with other ideas - to express hostility, for example, on the basis of
political affiliation, union membership, or homosexuality - are not covered. The
First Amendment does not permit St. Paul to impose special prohibitions on
those speakers who express views on disfavored subjects.

In its practical operation, moreover, the ordinance goes even beyond mere
content discrimination to actual viewpoint discrimination. Displays containing
some words - odious racial epithets, for example - would be prohibited to
proponents of all views. But "fighting words" that do not themselves invoke
race, color, creed, religion, or gender - aspersions upon a person's mother, for
example - would seemingly be usable ad libitum in the placards of those
arguing in favor of racial, color, etc., tolerance and equality, but could not be
used by those speakers' opponents. One could hold up a sign saying, for
example, that all "anti-Catholic bigots" are misbegotten; but not that all
"papists" are, for that would insult and provoke violence "on the basis of
religion." St. Paul has no such authority to license one side of a debate to fight
freestyle, while requiring the other to follow Marquis of Queensberry rules.

What we have here, it must be emphasized, is not a prohibition of fighting
words that are directed at certain persons or groups (which would be facially
valid if it met the requirements of the Equal Protection Clause); but rather, a
prohibition of fighting words that contain (as the Minnesota Supreme Court
repeatedly emphasized) messages of "bias-motivated" hatred and, in particular,
as applied to this case, messages "based on virulent notions of racial
supremacy.” One must wholeheartedly agree with the Minnesota Supreme
Court that "[i]t is the responsibility, even the obligation, of diverse communities
to confront such notions in whatever form they appear," but the manner of that
confrontation cannot consist of selective limitations upon speech. St. Paul's
brief asserts that a general "fighting words" law would not meet the city's needs,
because only a content-specific measure can communicate to minority groups
that the "group hatred" aspect of such speech "is not condoned by the majority."
The point of the First Amendment is that majority preferences must be

Robson 113 The First Amendment



expressed in some fashion other than silencing speech on the basis of its
content.

Despite the fact that the Minnesota Supreme Court and St. Paul acknowledge
that the ordinance is directed at expression of group hatred, Justice Stevens
suggests that this "fundamentally misreads" the ordinance. It is directed, he
claims, not to speech of a particular content, but to particular "injur[ies]" that
are "qualitatively different" from other injuries. This is wordplay. What makes
the anger, fear, sense of dishonor, etc., produced by violation of this ordinance
distinct from the anger, fear, sense of dishonor, etc., produced by other fighting
words is nothing other than the fact that it is caused by a distinctive idea,
conveyed by a distinctive message. The First Amendment cannot be evaded that
easily. ***

Finally, St. Paul and its amici defend the conclusion of the Minnesota Supreme
Court that, even if the ordinance regulates expression based on hostility
towards its protected ideological content, this discrimination is nonetheless
justified because it is narrowly tailored to serve compelling state interests.
Specifically, they assert that the ordinance helps to ensure the basic human
rights of members of groups that have historically been subjected to
discrimination, including the right of such group members to live in peace
where they wish. We do not doubt that these interests are compelling, and that
the ordinance can be said to promote them. But the "danger of censorship"
presented by a facially content-based statute, requires that that weapon be
employed only where it is "necessary to serve the asserted [compelling] interest."
The existence of adequate content-neutral alternatives thus "undercut[s]
significantly" any defense of such a statute, casting considerable doubt on the
government's protestations that "the asserted justification is in fact an accurate
description of the purpose and effect of the law."” The dispositive question in this
case, therefore, is whether content discrimination is reasonably necessary to
achieve St. Paul's compelling interests; it plainly is not. An ordinance not
limited to the favored topics, for example, would have precisely the same
beneficial effect. In fact, the only interest distinctively served by the content
limitation is that of displaying the city council's special hostility towards the
particular biases thus singled out. That is precisely what the First Amendment
forbids. The politicians of St. Paul are entitled to express that hostility - but not
through the means of imposing unique limitations upon speakers who (however
benightedly) disagree.

Let there be no mistake about our belief that burning a cross in someone's front
yard is reprehensible. But St. Paul has sufficient means at its disposal to
prevent such behavior without adding the First Amendment to the fire.

The judgment of the Minnesota Supreme Court is reversed, and the case is
remanded for proceedings not inconsistent with this opinion.

It is so ordered.

JUSTICE WHITE, WITH WHOM JUSTICE BLACKMUN AND JUSTICE O'CONNOR JOIN, AND
WITH WHOM JUSTICE STEVENS JOINS EXCEPT AS TO PART I-A, CONCURRING IN THE
JUDGMENT.
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I agree with the majority that the judgment of the Minnesota Supreme Court
should be reversed. However, our agreement ends there.

This case could easily be decided within the contours of established First
Amendment law by holding, as petitioner argues, that the St. Paul ordinance is
fatally overbroad because it criminalizes not only unprotected expression but
expression protected by the First Amendment. ***

Any contribution of this holding to First Amendment jurisprudence is surely a
negative one, since it necessarily signals that expressions of violence, such as
the message of intimidation and racial hatred conveyed by burning a cross on
someone's lawn, are of sufficient value to outweigh the social interest in order
and morality that has traditionally placed such fighting words outside the First
Amendment. Indeed, by characterizing fighting words as a form of "debate," the
majority legitimates hate speech as a form of public discussion. ***

As with its rejection of the Court's categorical analysis, the majority offers no
reasoned basis for discarding our firmly established strict scrutiny analysis at
this time. The majority appears to believe that its doctrinal revisionism is
necessary to prevent our elected lawmakers from prohibiting libel against
members of one political party, but not another, and from enacting similarly
preposterous laws. The majority is misguided.

Although the First Amendment does not apply to categories of unprotected
speech, such as fighting words, the Equal Protection Clause requires that the
regulation of unprotected speech be rationally related to a legitimate
government interest. A defamation statute that drew distinctions on the basis of
political affiliation or "an ordinance prohibiting only those legally obscene works
that contain criticism of the city government," would unquestionably fail
rational-basis review. ***

L.
[A & B omitted]
C

The Court has patched up its argument with an apparently nonexhaustive list
of ad hoc exceptions, in what can be viewed either as an attempt to confine the
effects of its decision to the facts of this case, or as an effort to anticipate some
of the questions that will arise from its radical revision of First Amendment law.

For instance, if the majority were to give general application to the rule on
which it decides this case, today's decision would call into question the
constitutionality of the statute making it illegal to threaten the life of the
President. 18 U.S.C. 871. Surely, this statute, by singling out certain threats,
incorporates a content-based distinction; it indicates that the Government
especially disfavors threats against the President, as opposed to threats against
all others. But because the Government could prohibit all threats, and not just
those directed against the President, under the Court's theory, the compelling
reasons justifying the enactment of special legislation to safeguard the
President would be irrelevant, and the statute would fail First Amendment
review.

To save the statute, the majority has engrafted the following exception onto its
newly announced First Amendment rule: content-based distinctions may be
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drawn within an unprotected category of speech if the basis for the distinctions
is "the very reason the entire class of speech at issue is proscribable." Thus,
the argument goes, the statute making it illegal to threaten the life of the
President is constitutional, since the reasons why threats of violence are outside
the First Amendment (protecting individuals from the fear of violence, from the
disruption that fear engenders, and from the possibility that the threatened
violence will occur) have special force when applied to the person of the
President."

The exception swallows the majority's rule. Certainly, it should apply to the St.
Paul ordinance, since "the reasons why [fighting words| are outside the First
Amendment . . . have special force when applied to [groups that have
historically been subjected to discrimination]."

To avoid the result of its own analysis, the Court suggests that fighting words
are simply a mode of communication, rather than a content-based category,
and that the St. Paul ordinance has not singled out a particularly objectionable
mode of communication. Again, the majority confuses the issue. A prohibition
on fighting words is not a time, place, or manner restriction; it is a ban on a
class of speech that conveys an overriding message of personal injury and
imminent violence, a message that is at its ugliest when directed against groups
that have long been the targets of discrimination. Accordingly, the ordinance
falls within the first exception to the majority's theory.

*** As I see it, the Court's theory does not work, and will do nothing more than
confuse the law. Its selection of this case to rewrite First Amendment law is
particularly inexplicable, because the whole problem could have been avoided
by deciding this case under settled First Amendment principles.

II

Although I disagree with the Court's analysis, I do agree with its conclusion: the
St. Paul ordinance is unconstitutional. However, I would decide the case on
overbreadth grounds.

We have emphasized time and again that overbreadth doctrine is an exception
to the established principle that "a person to whom a statute may
constitutionally be applied will not be heard to challenge that statute on the
ground that it may conceivably be applied unconstitutionally to others, in other
situations not before the Court." A defendant being prosecuted for speech or
expressive conduct may challenge the law on its face if it reaches protected
expression, even when that person's activities are not protected by the First
Amendment. This is because "the possible harm to society in permitting some
unprotected speech to go unpunished is outweighed by the possibility that
protected speech of others may be muted." ***

I agree with petitioner that the ordinance is invalid on its face. Although the
ordinance, as construed, reaches categories of speech that are constitutionally
unprotected, it also criminalizes a substantial amount of expression that -
however repugnant - is shielded by the First Amendment. ***

Our fighting words cases have made clear, however, that such generalized
reactions are not sufficient to strip expression of its constitutional protection.
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The mere fact that expressive activity causes hurt feelings, offense, or
resentment does not render the expression unprotected.

In the First Amendment context, “[c|riminal statutes must be scrutinized with
particular care; those that make unlawful a substantial amount of
constitutionally protected conduct may be held facially invalid even if they also
have legitimate application.” The St. Paul antibias ordinance is such a law.
Although the ordinance reaches conduct that is unprotected, it also makes
criminal expressive conduct that causes only hurt feelings, offense, or
resentment, and is protected by the First Amendment. The ordinance is
therefore fatally overbroad and invalid on its face.

III

Today, the Court has disregarded two established principles of First
Amendment law without providing a coherent replacement theory. Its decision
is an arid, doctrinaire interpretation, driven by the frequently irresistible
impulse of judges to tinker with the First Amendment. The decision is
mischievous at best, and will surely confuse the lower courts. I join the
judgment, but not the folly of the opinion.

JUSTICE BLACKMUN, CONCURRING IN THE JUDGMENT.

I regret what the Court has done in this case. The majority opinion signals one
of two possibilities: It will serve as precedent for future cases, or it will not.
Either result is disheartening.

In the first instance, by deciding that a State cannot regulate speech that
causes great harm unless it also regulates speech that does not (setting law and
logic on their heads), the Court seems to abandon the categorical approach, and
inevitably to relax the level of scrutiny applicable to content-based laws. As
Justice White points out, this weakens the traditional protections of speech. If
all expressive activity must be accorded the same protection, that protection
will be scant. The simple reality is that the Court will never provide child
pornography or cigarette advertising the level of protection customarily granted
political speech. If we are forbidden from categorizing, as the Court has done
here, we shall reduce protection across the board. It is sad that, in its effort to
reach a satisfying result in this case, the Court is willing to weaken First
Amendment protections.

In the second instance is the possibility that this case will not significantly alter
First Amendment jurisprudence but, instead, will be regarded as an aberration
- a case where the Court manipulated doctrine to strike down an ordinance
whose premise it opposed, namely, that racial threats and verbal assaults are of
greater harm than other fighting words. I fear that the Court has been
distracted from its proper mission by the temptation to decide the issue over
"politically correct speech” and "cultural diversity," neither of which is presented
here. If this is the meaning of today's opinion, it is perhaps even more
regrettable.

I see no First Amendment values that are compromised by a law that prohibits
hoodlums from driving minorities out of their homes by burning crosses on
their lawns, but I see great harm in preventing the people of Saint Paul from
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specifically punishing the race-based fighting words that so prejudice their
community.

I concur in the judgment, however, because I agree with Justice White that this
particular ordinance reaches beyond fighting words to speech protected by the
First Amendment.

JUSTICE STEVENS, WITH WHOM JUSTICE WHITE AND JUSTICE BLACKMUN JOIN AS TO
PART I, CONCURRING IN THE JUDGMENT.

L.

*** 1 am, however, even more troubled by the second step of the Court's
analysis - namely, its conclusion that the St. Paul ordinance is an
unconstitutional content-based regulation of speech. Drawing on broadly
worded dicta, the Court establishes a near-absolute ban on content-based
regulations of expression, and holds that the First Amendment prohibits the
regulation of fighting words by subject matter. Thus, while the Court rejects the
"all-or-nothing-at-all" nature of the categorical approach, it promptly embraces
an absolutism of its own: Within a particular "proscribable" category of
expression, the Court holds, a government must either proscribe all speech or
no speech at all. This aspect of the Court's ruling fundamentally
misunderstands the role and constitutional status of content-based regulations
on speech, conflicts with the very nature of First Amendment jurisprudence,
and disrupts well-settled principles of First Amendment law. ***

Our First Amendment decisions have created a rough hierarchy in the
constitutional protection of speech. Core political speech occupies the highest,
most protected position; commercial speech and nonobscene, sexually explicit
speech are regarded as a sort of second-class expression; obscenity and fighting
words receive the least protection of all. Assuming that the Court is correct that
this last class of speech is not wholly "unprotected," it certainly does not follow
that fighting words and obscenity receive the same sort of protection afforded
core political speech. Yet, in ruling that proscribable speech cannot be
regulated based on subject matter, the Court does just that. Perversely, this
gives fighting words greater protection than is afforded commercial speech. If
Congress can prohibit false advertising directed at airline passengers without
also prohibiting false advertising directed at bus passengers, and if a city can
prohibit political advertisements in its buses, while allowing other
advertisements, it is ironic to hold that a city cannot regulate fighting words
based on "race, color, creed, religion or gender," while leaving unregulated
fighting words based on "union membership . . . or homosexuality." The Court
today turns First Amendment law on its head: Communication that was once
entirely unprotected (and that still can be wholly proscribed) is now entitled to
greater protection than commercial speech - and possibly greater protection
than core political speech. ***

II

Although I agree with much of Justice White's analysis, I do not join Part I-A of
his opinion because I have reservations about the "categorical approach” to the
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First Amendment. These concerns, which I have noted on other occasions, lead
me to find Justice White's response to the Court's analysis unsatisfying.

Admittedly, the categorical approach to the First Amendment has some appeal:
Either expression is protected or it is not - the categories create safe harbors for
governments and speakers alike. But this approach sacrifices subtlety for
clarity, and is, I am convinced, ultimately unsound. As an initial matter, the
concept of "categories" fits poorly with the complex reality of expression. Few
dividing lines in First Amendment law are straight and unwavering, and efforts
at categorization inevitably give rise only to fuzzy boundaries. Our definitions of
"obscenity,” and "public forum," illustrate this all too well. The quest for
doctrinal certainty through the definition of categories and subcategories is, in
my opinion, destined to fail.

Moreover, the categorical approach does not take seriously the importance of
context. The meaning of any expression and the legitimacy of its regulation can
only be determined in context. Whether, for example, a picture or a sentence is
obscene cannot be judged in the abstract, but rather only in the context of its
setting, its use, and its audience. Similarly, although legislatures may freely
regulate most nonobscene child pornography, such pornography that is part of
"a serious work of art, a documentary on behavioral problems, or a medical or
psychiatric teaching device" may be entitled to constitutional protection; the
"question whether a specific act of communication is protected by the First
Amendment always requires some consideration of both its content and its
context." The categorical approach sweeps too broadly when it declares that all
such expression is beyond the protection of the First Amendment. ***

III

As the foregoing suggests, I disagree with both the Court's and part of Justice
White's analysis of the constitutionality of the St. Paul ordinance. Unlike the
Court, I do not believe that all content-based regulations are equally infirm and
presumptively invalid; unlike Justice White, I do not believe that fighting words
are wholly unprotected by the First Amendment. To the contrary, I believe our
decisions establish a more complex and subtle analysis, one that considers the
content and context of the regulated speech, and the nature and scope of the
restriction on speech. Applying this analysis and assuming arguendo (as the
Court does) that the St. Paul ordinance is not overbroad, I conclude that such a
selective, subject matter regulation on proscribable speech is constitutional.

Not all content-based regulations are alike; our decisions clearly recognize that
some content-based restrictions raise more constitutional questions than
others. Although the Court's analysis of content-based regulations cannot be
reduced to a simple formula, we have considered a number of factors in
determining the validity of such regulations. ***

In sum, the St. Paul ordinance (as construed by the Court) regulates expressive
activity that is wholly proscribable, and does so not on the basis of viewpoint,
but rather in recognition of the different harms caused by such activity. Taken
together, these several considerations persuade me that the St. Paul ordinance
is not an unconstitutional content-based regulation of speech. Thus, were the
ordinance not overbroad, I would vote to uphold it.
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Wisconsin v. Mitchell
508 U.S. 476 (1993)

CHIEF JUSTICE REHNQUIST DELIVERED THE OPINION OF THE UNANIMOUS COURT.

Respondent Todd Mitchell's sentence for aggravated battery was enhanced
because he intentionally selected his victim on account of the victim's race. The
question presented in this case is whether this penalty enhancement is
prohibited by the First and Fourteenth Amendments. We hold that it is not.

On the evening of October 7, 1989, a group of young black men and boys,
including Mitchell, gathered at an apartment complex in Kenosha, Wisconsin.
Several members of the group discussed a scene from the motion picture
"Mississippi Burning" in which a white man beat a young black boy who was
praying. The group moved outside and Mitchell asked them: ""Do you all feel
hyped up to move on some white people?'" Shortly thereafter, a young white boy
approached the group on the opposite side of the street where they were
standing. As the boy walked by, Mitchell said: ""You all want to fuck somebody
up? There goes a white boy; go get him." Mitchell counted to three and pointed
in the boy's direction. The group ran toward the boy, beat him severely, and
stole his tennis shoes. The boy was rendered unconscious and remained in a
coma for four days.

After a jury trial in the Circuit Court for Kenosha County, Mitchell was
convicted of aggravated battery. Wis.Stat. 939.05 and 940.19(1m) (1989-1990).
That offense ordinarily carries a maximum sentence of two years'
imprisonment. But because the jury found that Mitchell had intentionally
selected his victim because of the boy's race, the maximum sentence for
Mitchell's offense was increased to seven years under 939.645. That provision
enhances the maximum penalty for an offense whenever the defendant
"[ijntentionally selects the person against whom the crime . . . is committed . . .
because of the race, religion, color, disability, sexual orientation, national origin
or ancestry of that person. . . ." 939.645(1)(b). The Circuit Court sentenced
Mitchell to four years' imprisonment for the aggravated battery.

Mitchell unsuccessfully sought postconviction relief in the Circuit Court. Then
he appealed his conviction and sentence, challenging the constitutionality of
Wisconsin's penalty-enhancement provision on First Amendment grounds. The
Wisconsin Court of Appeals rejected Mitchell's challenge, but the Wisconsin
Supreme Court reversed. The Supreme Court held that the statute "violates the
First Amendment directly by punishing what the legislature has deemed to be
offensive thought." It rejected the State's contention "that the statute punishes
only the “conduct' of intentional selection of a victim." According to the court,
"[tlhe statute punishes the "because of' aspect of the defendant's selection, the
reason the defendant selected the victim, the motive behind the selection." And
under R.A.V. v. St. Paul (1992), "the Wisconsin legislature cannot criminalize
bigoted thought with which it disagrees."
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The Supreme Court also held that the penalty-enhancement statute was
unconstitutionally overbroad. It reasoned that, in order to prove that a
defendant intentionally selected his victim because of the victim's protected
status, the State would often have to introduce evidence of the defendant's prior
speech, such as racial epithets he may have uttered before the commission of
the offense. This evidentiary use of protected speech, the court thought, would
have a "chilling effect" on those who feared the possibility of prosecution for
offenses subject to penalty enhancement. Finally, the court distinguished
antidiscrimination laws, which have long been held constitutional, on the
ground that the Wisconsin statute punishes the "subjective mental process" of
selecting a victim because of his protected status, whereas antidiscrimination
laws prohibit "objective acts of discrimination."”

We granted certiorari because of the importance of the question presented and
the existence of a conflict of authority among state high courts on the
constitutionality of statutes similar to Wisconsin's penalty-enhancement
provision. We reverse.

Mitchell argues that we are bound by the Wisconsin Supreme Court's
conclusion that the statute punishes bigoted thought, and not conduct. There
is no doubt that we are bound by a state court's construction of a state statute.
*** But here the Wisconsin Supreme Court did not, strictly speaking, construe
the Wisconsin statute in the sense of defining the meaning of a particular
statutory word or phrase. Rather, it merely characterized the "practical effect” of
the statute for First Amendment purposes. This assessment does not bind us.
Once any ambiguities as to the meaning of the statute are resolved, we may
form our own judgment as to its operative effect.

The State argues that the statute does not punish bigoted thought, as the
Supreme Court of Wisconsin said, but instead punishes only conduct. While
this argument is literally correct, it does not dispose of Mitchell's First
Amendment challenge. To be sure, our cases reject the "view that an apparently
limitless variety of conduct can be labeled "speech" whenever the person
engaging in the conduct intends thereby to express an idea." United States v.
O'Brien (1968); accord, R.A.V., Spence v. Washington. Thus, a physical assault
is not, by any stretch of the imagination, expressive conduct protected by the
First Amendment.

But the fact remains that, under the Wisconsin statute, the same criminal
conduct may be more heavily punished if the victim is selected because of his
race or other protected status than if no such motive obtained. Thus, although
the statute punishes criminal conduct, it enhances the maximum penalty for
conduct motivated by a discriminatory point of view more severely than the
same conduct engaged in for some other reason or for no reason at all. Because
the only reason for the enhancement is the defendant's discriminatory motive
for selecting his victim, Mitchell argues (and the Wisconsin Supreme Court
held) that the statute violates the First Amendment by punishing offenders’
bigoted beliefs.

Traditionally, sentencing judges have considered a wide variety of factors in
addition to evidence bearing on guilt in determining what sentence to impose on
a convicted defendant. Thus, in many States, the commission of a murder or
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other capital offense for pecuniary gain is a separate aggravating circumstance
under the capital sentencing statute.

But it is equally true that a defendant's abstract beliefs, however obnoxious to
most people, may not be taken into consideration by a sentencing judge.
Dawson v. Delaware (1992). In Dawson, the State introduced evidence at a
capital sentencing hearing that the defendant was a member of a white
supremacist prison gang. Because "the evidence proved nothing more than [the
defendant's] abstract beliefs," we held that its admission violated the
defendant's First Amendment rights. In so holding, however, we emphasized
that "the Constitution does not erect a per se barrier to the admission of
evidence concerning one's beliefs and associations at sentencing simply
because those beliefs and associations are protected by the First Amendment."
Thus, in Barclay v. Florida (1983) (plurality opinion), we allowed the sentencing
judge to take into account the defendant's racial animus towards his victim.
The evidence in that case showed that the defendant's membership in the Black
Liberation Army and desire to provoke a "race war" were related to the murder
of a white man for which he was convicted. Because "the elements of racial
hatred in [the] murder" were relevant to several aggravating factors, we held
that the trial judge permissibly took this evidence into account in sentencing
the defendant to death.

Mitchell suggests that Dawson and Barclay are inapposite because they did not
involve application of a penalty-enhancement provision. But in Barclay we held
that it was permissible for the sentencing court to consider the defendant's
racial animus in determining whether he should be sentenced to death, surely
the most severe "enhancement" of all. And the fact that the Wisconsin
Legislature has decided, as a general matter, that bias-motivated offenses
warrant greater maximum penalties across the board does not alter the result
here. For the primary responsibility for fixing criminal penalties lies with the
legislature.

Mitchell argues that the Wisconsin penalty-enhancement statute is invalid
because it punishes the defendant's discriminatory motive, or reason, for
acting. But motive plays the same role under the Wisconsin statute as it does
under federal and state antidiscrimination laws, which we have previously
upheld against constitutional challenge. Title VII, of the Civil Rights Act of
1964, for example, makes it unlawful for an employer to discriminate against
an employee "because of such individual's race, color, religion, sex, or national
origin." 42 U.S.C. 2000e-2(a)(1).***

Nothing in our decision last Term in R.A.V. compels a different result here. That
case involved a First Amendment challenge to a municipal ordinance
prohibiting the use of "fighting words' that insult, or provoke violence, “on the
basis of race, color, creed, religion or gender." Because the ordinance only
proscribed a class of "fighting words" deemed particularly offensive by the city -
i.e., those "that contain . . . messages of "bias-motivated' hatred," we held that it
violated the rule against content-based discrimination. But whereas the
ordinance struck down in R.A.V. was explicitly directed at expression, the
statute in this case is aimed at conduct unprotected by the First Amendment.
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Moreover, the Wisconsin statute singles out for enhancement bias-inspired
conduct because this conduct is thought to inflict greater individual and
societal harm. For example, according to the State and its amici, bias-motivated
crimes are more likely to provoke retaliatory crimes, inflict distinct emotional
harms on their victims, and incite community unrest. See, e.g., Brief for
Petitioner 24-27; Brief for United States as Amicus Curiae 13-15; Brief for
Lawyers' Committee for Civil Rights Under Law as Amicus Curiae 18-22; Brief
for the American Civil Liberties Union as Amicus Curiae 17-19; Brief for the
Anti-Defamation League et al. as Amici Curiae 910; Brief for Congressman
Charles E. Schumer et al. as Amici Curiae 8-9. The State's desire to redress
these perceived harms provides an adequate explanation for its penalty-
enhancement provision over and above mere disagreement with offenders’
beliefs or biases. As Blackstone said long ago, "it is but reasonable that, among
crimes of different natures, those should be most severely punished which are
the most destructive of the public safety and happiness."

Finally, there remains to be considered Mitchell's argument that the Wisconsin
statute is unconstitutionally overbroad because of its "chilling effect" on free
speech. Mitchell argues (and the Wisconsin Supreme Court agreed) that the
statute is "overbroad" because evidence of the defendant's prior speech or
associations may be used to prove that the defendant intentionally selected his
victim on account of the victim's protected status. Consequently, the argument
goes, the statute impermissibly chills free expression with respect to such
matters by those concerned about the possibility of enhanced sentences if they
should, in the future, commit a criminal offense covered by the statute. We find
no merit in this contention.

The sort of chill envisioned here is far more attenuated and unlikely than that
contemplated in traditional "overbreadth" cases. We must conjure up a vision of
a Wisconsin citizen suppressing his unpopular bigoted opinions for fear that, if
he later commits an offense covered by the statute, these opinions will be
offered at trial to establish that he selected his victim on account of the victim's
protected status, thus qualifying him for penalty-enhancement. To stay within
the realm of rationality, we must surely put to one side minor misdemeanor
offenses covered by the statute, such as negligent operation of a motor vehicle
for it is difficult, if not impossible, to conceive of a situation where such offenses
would be racially motivated. We are left, then, with the prospect of a citizen
suppressing his bigoted beliefs for fear that evidence of such beliefs will be
introduced against him at trial if he commits a more serious offense against
person or property. This is simply too speculative a hypothesis to support
Mitchell's overbreadth claim.

The First Amendment, moreover, does not prohibit the evidentiary use of speech
to establish the elements of a crime or to prove motive or intent. Evidence of a
defendant's previous declarations or statements is commonly admitted in
criminal trials subject to evidentiary rules dealing with relevancy, reliability,
and the like. Nearly half a century ago, in Haupt v. United States (1947), we
rejected a contention similar to that advanced by Mitchell here. Haupt was tried
for the offense of treason, which, as defined by the Constitution (Art. III, 3), may
depend very much on proof of motive. To prove that the acts in question were
committed out of "adherence to the enemy" rather than "parental solicitude,"
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the Government introduced evidence of conversations that had taken place long
prior to the indictment, some of which consisted of statements showing Haupt's
sympathy with Germany and Hitler and hostility towards the United States. We
rejected Haupt's argument that this evidence was improperly admitted. While
"[sJuch testimony is to be scrutinized with care to be certain the statements are
not expressions of mere lawful and permissible difference of opinion with our
own government or quite proper appreciation of the land of birth, "we held that
"these statements . . . clearly were admissible on the question of intent and
adherence to the enemy."

For the foregoing reasons, we hold that Mitchell's First Amendment rights were
not violated by the application of the Wisconsin penalty-enhancement provision
in sentencing him. The judgment of the Supreme Court of Wisconsin is
therefore reversed, and the case is remanded for further proceedings not
inconsistent with this opinion.

It is so ordered.

Virginia v. Black
538 U.S. 343 (2003)

JUSTICE O'CONNOR ANNOUNCED THE JUDGMENT OF THE COURT AND DELIVERED THE OPINION OF
THE COURT WITH RESPECT TO PARTS I, II, AND III, AND AN OPINION WITH RESPECT TO PARTS IV
AND V, IN WHICH THE CHIEF JUSTICE, JUSTICE STEVENS, AND JUSTICE BREYER JOIN. STEVENS,
J., FILED A CONCURRING OPINION. SCALIA, J., FILED AN OPINION CONCURRING IN PART,
CONCURRING IN THE JUDGMENT IN PART, AND DISSENTING IN PART, IN WHICH THOMAS, J., JOINED
AS TO PARTS I AND II. SOUTER, J., FILED AN OPINION CONCURRING IN THE JUDGMENT IN PART AND
DISSENTING IN PART, IN WHICH KENNEDY AND GINSBURG, JJ., JOINED. THOMAS, J., FILED A
DISSENTING OPINION.

JUSTICE O’CONNOR ANNOUNCED THE JUDGMENT OF THE COURT AND DELIVERED THE
OPINION OF THE COURT WITH RESPECT TO PARTS I, II, AND III, AND AN OPINION WITH
RESPECT TO PARTS IV AND V, IN WHICH THE CHIEF JUSTICE, JUSTICE STEVENS, AND
JUSTICE BREYER JOIN.

In this case we consider whether the Commonwealth of Virginia's statute
banning cross burning with "an intent to intimidate a person or group of
persons" violates the First Amendment. Va. Code Ann. §18.2-423 (1996). We
conclude that while a State, consistent with the First Amendment, may ban
cross burning carried out with the intent to intimidate, the provision in the
Virginia statute treating any cross burning as prima facie evidence of intent to
intimidate renders the statute unconstitutional in its current form.

I

Respondents Barry Black, Richard Elliott, and Jonathan O'Mara were convicted
separately of violating Virginia's cross-burning statute, §18.2-423. That statute
provides:

"It shall be unlawful for any person or persons, with the intent of intimidating
any person or group of persons, to burn, or cause to be burned, a cross on the
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property of another, a highway or other public place. Any person who shall
violate any provision of this section shall be guilty of a Class 6 felony.

"Any such burning of a cross shall be prima facie evidence of an intent to
intimidate a person or group of persons.”

On August 22, 1998, Barry Black led a Ku Klux Klan rally in Carroll County,
Virginia. Twenty-five to thirty people attended this gathering, which occurred on
private property with the permission of the owner, who was in attendance. The
property was located on an open field just off Brushy Fork Road (State Highway
690) in Cana, Virginia.

When the sheriff of Carroll County learned that a Klan rally was occurring in
his county, he went to observe it from the side of the road. During the
approximately one hour that the sheriff was present, about 40 to 50 cars
passed the site, a "few" of which stopped to ask the sheriff what was happening
on the property. Eight to ten houses were located in the vicinity of the rally.
Rebecca Sechrist, who was related to the owner of the property where the rally
took place, "sat and watched to see wha]t] [was] going on" from the lawn of her
in-laws' house. She looked on as the Klan prepared for the gathering and
subsequently conducted the rally itself.

During the rally, Sechrist heard Klan members speak about "what they were"
and "what they believed in." The speakers "talked real bad about the blacks and
the Mexicans. One speaker told the assembled gathering that "he would love to
take a .30/.30 and just random|[ly] shoot the blacks." The speakers also talked
about "President Clinton and Hillary Clinton," and about how their tax money
"goes to ... the black people." Sechrist testified that this language made her
"very ... scared."

At the conclusion of the rally, the crowd circled around a 25- to 30-foot cross.
The cross was between 300 and 350 yards away from the road. According to the
sheriff, the cross "then all of a sudden ... went up in a flame." As the cross
burned, the Klan played Amazing Grace over the loudspeakers. Sechrist stated
that the cross burning made her feel "awful" and "terrible."

When the sheriff observed the cross burning, he informed his deputy that they
needed to "find out who's responsible and explain to them that they cannot do
this in the State of Virginia." The sheriff then went down the driveway, entered
the rally, and asked "who was responsible for burning the cross." Black
responded, "I guess I am because I'm the head of the rally." The sheriff then
told Black, "[T]here's a law in the State of Virginia that you cannot burn a cross
and I'll have to place you under arrest for this."

Black was charged with burning a cross with the intent of intimidating a
person or group of persons, in violation of §18.2-423. At his trial, the jury was
instructed that "intent to intimidate means the motivation to intentionally put a
person or a group of persons in fear of bodily harm. Such fear must arise from
the willful conduct of the accused rather than from some mere temperamental
timidity of the victim." The trial court also instructed the jury that "the burning
of a cross by itself is sufficient evidence from which you may infer the required
intent." When Black objected to this last instruction on First Amendment
grounds, the prosecutor responded that the instruction was "taken straight out

Robson 125 The First Amendment



of the [Virginia] Model Instructions.”" The jury found Black guilty, and fined him
$2,500. The Court of Appeals of Virginia affirmed Black's conviction.

On May 2, 1998, respondents Richard Elliott and Jonathan O'Mara, as well as
a third individual, attempted to burn a cross on the yard of James Jubilee.
Jubilee, an African-American, was Elliott's next-door neighbor in Virginia
Beach, Virginia. Four months prior to the incident, Jubilee and his family had
moved from California to Virginia Beach. Before the cross burning, Jubilee
spoke to Elliott's mother to inquire about shots being fired from behind the
Elliott home. Elliott's mother explained to Jubilee that her son shot firearms as
a hobby, and that he used the backyard as a firing range.

On the night of May 2, respondents drove a truck onto Jubilee's property,
planted a cross, and set it on fire. Their apparent motive was to "get back" at
Jubilee for complaining about the shooting in the backyard. Respondents were
not affiliated with the Klan. The next morning, as Jubilee was pulling his car
out of the driveway, he noticed the partially burned cross approximately 20 feet
from his house. After seeing the cross, Jubilee was "very nervous" because he
"didn't know what would be the next phase," and because "a cross burned in
your yard ... tells you that it's just the first round."

Elliott and O'Mara were charged with attempted cross burning and conspiracy
to commit cross burning. O'Mara pleaded guilty to both counts, reserving the
right to challenge the constitutionality of the cross-burning statute. The judge
sentenced O'Mara to 90 days in jail and fined him $2,500. The judge also
suspended 45 days of the sentence and $1,000 of the fine.

At Elliott's trial, the judge originally ruled that the jury would be instructed
"that the burning of a cross by itself is sufficient evidence from which you may
infer the required intent." At trial, however, the court instructed the jury that
the Commonwealth must prove that "the defendant intended to commit cross
burning," that "the defendant did a direct act toward the commission of the
cross burning," and that "the defendant had the intent of intimidating any
person or group of persons." The court did not instruct the jury on the
meaning of the word "intimidate," nor on the prima facie evidence provision of
§18.2-423. The jury found Elliott guilty of attempted cross burning and
acquitted him of conspiracy to commit cross burning. It sentenced Elliott to 90
days in jail and a $2,500 fine. The Court of Appeals of Virginia affirmed the
convictions of both Elliott and O'Mara.

Each respondent appealed to the Supreme Court of Virginia, arguing that
§18.2-423 is facially unconstitutional. The Supreme Court of Virginia
consolidated all three cases, and held that the statute is unconstitutional on its
face. It held that the Virginia cross-burning statute "is analytically
indistinguishable from the ordinance found unconstitutional in R. A. V. The
Virginia statute, the court held, discriminates on the basis of content since it
"selectively chooses only cross burning because of its distinctive message." The
court also held that the prima facie evidence provision renders the statute
overbroad because "[tlhe enhanced probability of prosecution under the statute

chills the expression of protected speech."

Three justices dissented, concluding that the Virginia cross-burning statute
passes constitutional muster because it proscribes only conduct that
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constitutes a true threat. The justices noted that unlike the ordinance found
unconstitutional in R.A.V., the Virginia statute does not just target cross
burning "on the basis of race, color, creed, religion or gender." Rather, "the
Virginia statute applies to any individual who burns a cross for any reason
provided the cross is burned with the intent to intimidate." The dissenters also
disagreed with the majority's analysis of the prima facie provision because the
inference alone "is clearly insufficient to establish beyond a reasonable doubt
that a defendant burned a cross with the intent to intimidate." The dissent
noted that the burden of proof still remains on the Commonwealth to prove
intent to intimidate. We granted certiorari.

II

Cross burning originated in the 14th century as a means for Scottish tribes to
signal each other. See M. NEWTON & J. NEWTON, THE Ku KLUX KLAN: AN
ENCYCLOPEDIA 145 (1991). Sir Walter Scott used cross burnings for dramatic
effect in The Lady of the Lake, where the burning cross signified both a
summons and a call to arms. See W. SCOTT, THE LADY OF THE LAKE, CANTO THIRD.
Cross burning in this country, however, long ago became unmoored from its
Scottish ancestry. Burning a cross in the United States is inextricably
intertwined with the history of the Ku Klux Klan.

The first Ku Klux Klan began in Pulaski, Tennessee, in the spring of 1866.
Although the Ku Klux Klan started as a social club, it soon changed into
something far different. The Klan fought Reconstruction and the corresponding
drive to allow freed blacks to participate in the political process. Soon the Klan
imposed "a veritable reign of terror" throughout the South. S. KENNEDY,
SOUTHERN EXPOSURE 31 (1991) (hereinafter Kennedy). The Klan employed tactics
such as whipping, threatening to burn people at the stake, and murder. W.
Wade, THE FIERY CROSS: THE KU KLUX KLAN IN AMERICA 48-49 (1987) (hereinafter
Wade). The Klan's victims included blacks, southern whites who disagreed with
the Klan, and "carpetbagger” northern whites.

The activities of the Ku Klux Klan prompted legislative action at the national
level. In 1871, "President Grant sent a message to Congress indicating that the
Klan's reign of terror in the Southern States had rendered life and property
insecure." In response, Congress passed what is now known as the Ku Klux
Klan Act. See "An Act to enforce the Provisions of the Fourteenth Amendment to
the Constitution of the United States, and for other Purposes," 17 Stat. 13 (now
codified at 42 U. S. C. §81983, 1985, and 1986). President Grant used these
new powers to suppress the Klan in South Carolina, the effect of which severely
curtailed the Klan in other States as well. By the end of Reconstruction in 1877,
the first Klan no longer existed.

The genesis of the second Klan began in 1905, with the publication of Thomas
Dixon's THE CLANSMEN: AN HISTORICAL ROMANCE OF THE KU KLUX KLAN. Dixon's
book was a sympathetic portrait of the first Klan, depicting the Klan as a group
of heroes "saving" the South from blacks and the "horrors" of Reconstruction.
Although the first Klan never actually practiced cross burning, Dixon's book
depicted the Klan burning crosses to celebrate the execution of former slaves.
Cross burning thereby became associated with the first Ku Klux Klan. When D.
W. Griffith turned Dixon's book into the movie The Birth of a Nation in 1915, the
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association between cross burning and the Klan became indelible. In addition to
the cross burnings in the movie, a poster advertising the film displayed a
hooded Klansman riding a hooded horse, with his left hand holding the reins of
the horse and his right hand holding a burning cross above his head. Soon
thereafter, in November 1915, the second Klan began.

From the inception of the second Klan, cross burnings have been used to
communicate both threats of violence and messages of shared ideology. The
first initiation ceremony occurred on Stone Mountain near Atlanta, Georgia.
While a 40-foot cross burned on the mountain, the Klan members took their
oaths of loyalty. This cross burning was the second recorded instance in the
United States. The first known cross burning in the country had occurred a
little over one month before the Klan initiation, when a Georgia mob celebrated
the lynching of Leo Frank by burning a "gigantic cross" on Stone Mountain that
was "visible throughout" Atlanta.

The new Klan's ideology did not differ much from that of the first Klan. As one
Klan publication emphasized, "We avow the distinction between [the] races, ...
and we shall ever be true to the faithful maintenance of White Supremacy and
will strenuously oppose any compromise thereof in any and all things." Violence
was also an elemental part of this new Klan. By September 1921, the New York
World newspaper documented 152 acts of Klan violence, including 4 murders,
41 floggings, and 27 tar-and-featherings.

Often, the Klan used cross burnings as a tool of intimidation and a threat of
impending violence. For example, in 1939 and 1940, the Klan burned crosses in
front of synagogues and churches. After one cross burning at a synagogue, a
Klan member noted that if the cross burning did not "shut the Jews up, we'll
cut a few throats and see what happens." In Miami in 1941, the Klan burned
four crosses in front of a proposed housing project, declaring, "We are here to
keep niggers out of your town ... . When the law fails you, call on us." And in
Alabama in 1942, in "a whirlwind climax to weeks of flogging and terror," the
Klan burned crosses in front of a union hall and in front of a union leader's
home on the eve of a labor election. These cross burnings embodied threats to
people whom the Klan deemed antithetical to its goals. And these threats had
special force given the long history of Klan violence.

The Klan continued to use cross burnings to intimidate after World War II. In
one incident, an African-American "school teacher who recently moved his
family into a block formerly occupied only by whites asked the protection of city
police ... after the burning of a cross in his front yard." And after a cross
burning in Suffolk, Virginia during the late 1940's, the Virginia Governor stated
that he would "not allow any of our people of any race to be subjected to
terrorism or intimidation in any form by the Klan or any other organization."
These incidents of cross burning, among others, helped prompt Virginia to
enact its first version of the cross-burning statute in 1950.

The decision of this Court in Brown v. Board of Education (1954), along with the
civil rights movement of the 1950's and 1960's, sparked another outbreak of
Klan violence. These acts of violence included bombings, beatings, shootings,
stabbings, and mutilations. Members of the Klan burned crosses on the lawns
of those associated with the civil rights movement, assaulted the Freedom
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Riders, bombed churches, and murdered blacks as well as whites whom the
Klan viewed as sympathetic toward the civil rights movement.

Throughout the history of the Klan, cross burnings have also remained potent
symbols of shared group identity and ideology. The burning cross became a
symbol of the Klan itself and a central feature of Klan gatherings. According to
the Klan constitution (called the kloran), the "fiery cross" was the "emblem of
that sincere, unselfish devotedness of all klansmen to the sacred purpose and
principles we have espoused.” And the Klan has often published its newsletters
and magazines under the name The Fiery Cross.

At Klan gatherings across the country, cross burning became the climax of the
rally or the initiation. Posters advertising an upcoming Klan rally often featured
a Klan member holding a cross. Typically, a cross burning would start with a
prayer by the "Klavern" minister, followed by the singing of Onward Christian
Soldiers. The Klan would then light the cross on fire, as the members raised
their left arm toward the burning cross and sang The Old Rugged Cross. Wade
185. Throughout the Klan's history, the Klan continued to use the burning
cross in their ritual ceremonies.

For its own members, the cross was a sign of celebration and ceremony. During
a joint Nazi-Klan rally in 1940, the proceeding concluded with the wedding of
two Klan members who "were married in full Klan regalia beneath a blazing
cross." In response to antimasking bills introduced in state legislatures after
World War II, the Klan burned crosses in protest. On March 26, 1960, the Klan
engaged in rallies and cross burnings throughout the South in an attempt to
recruit 10 million members. Later in 1960, the Klan became an issue in the
third debate between Richard Nixon and John Kennedy, with both candidates
renouncing the Klan. After this debate, the Klan reiterated its support for Nixon
by burning crosses. And cross burnings featured prominently in Klan rallies
when the Klan attempted to move toward more nonviolent tactics to stop
integration. In short, a burning cross has remained a symbol of Klan ideology
and of Klan unity.

To this day, regardless of whether the message is a political one or whether the
message is also meant to intimidate, the burning of a cross is a "symbol of
hate." And while cross burning sometimes carries no intimidating message, at
other times the intimidating message is the only message conveyed. For
example, when a cross burning is directed at a particular person not affiliated
with the Klan, the burning cross often serves as a message of intimidation,
designed to inspire in the victim a fear of bodily harm. Moreover, the history of
violence associated with the Klan shows that the possibility of injury or death is
not just hypothetical. The person who burns a cross directed at a particular
person often is making a serious threat, meant to coerce the victim to comply
with the Klan's wishes unless the victim is willing to risk the wrath of the Klan.
Indeed, as the cases of respondents Elliott and O'Mara indicate, individuals
without Klan affiliation who wish to threaten or menace another person
sometimes use cross burning because of this association between a burning
cross and violence.

In sum, while a burning cross does not inevitably convey a message of
intimidation, often the cross burner intends that the recipients of the message
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fear for their lives. And when a cross burning is used to intimidate, few if any
messages are more powerful.

III
A

The First Amendment, applicable to the States through the Fourteenth
Amendment, provides that "Congress shall make no law ... abridging the
freedom of speech." The hallmark of the protection of free speech is to allow
"free trade in ideas"--even ideas that the overwhelming majority of people might
find distasteful or discomforting. Abrams v. United States (1919) (Holmes, J.,
dissenting); see also Texas v. Johnson, (1989). Thus, the First Amendment
"ordinarily" denies a State "the power to prohibit dissemination of social,
economic and political doctrine which a vast majority of its citizens believes to
be false and fraught with evil consequence." Whitney v. California (Brandeis,
J.,concurring). The First Amendment affords protection to symbolic or
expressive conduct as well as to actual speech. See, e.g., R. A. V.v. City of St.
Paul, Texas v. Johnson, United States v. O'Brien, Tinker v. Des Moines
Independent Community School Dist. (1969).

The protections afforded by the First Amendment, however, are not absolute,
and we have long recognized that the government may regulate certain
categories of expression consistent with the Constitution. See, e.g.,Chaplinsky
v. New Hampshire (1942) ("There are certain well-defined and narrowly limited
classes of speech, the prevention and punishment of which has never been
thought to raise any Constitutional problem"). The First Amendment permits
"restrictions upon the content of speech in a few limited areas, which are 'of
such slight social value as a step to truth that any benefit that may be derived

from them is clearly outweighed by the social interest in order and morality." "
*k%

"True threats" encompass those statements where the speaker means to
communicate a serious expression of an intent to commit an act of unlawful
violence to a particular individual or group of individuals. See Watts v. United
States (1969) ("political hyberbole" is not a true threat); R.A.V. v. City of St. Paul.
The speaker need not actually intend to carry out the threat. Rather, a
prohibition on true threats "protect[s] individuals from the fear of violence" and
"from the disruption that fear engenders,"” in addition to protecting people "from
the possibility that the threatened violence will occur." Intimidation in the
constitutionally proscribable sense of the word is a type of true threat, where a
speaker directs a threat to a person or group of persons with the intent of
placing the victim in fear of bodily harm or death. Respondents do not contest
that some cross burnings fit within this meaning of intimidating speech, and
rightly so. As noted in Part II, supra, the history of cross burning in this country
shows that cross burning is often intimidating, intended to create a pervasive
fear in victims that they are a target of violence.

B

The Supreme Court of Virginia ruled that in light of R.A.V. v. City of St. Paul,
even if it is constitutional to ban cross burning in a content-neutral manner,
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the Virginia cross-burning statute is unconstitutional because it discriminates
on the basis of content and viewpoint. It is true, as the Supreme Court of
Virginia held, that the burning of a cross is symbolic expression. The reason
why the Klan burns a cross at its rallies, or individuals place a burning cross
on someone else's lawn, is that the burning cross represents the message that
the speaker wishes to communicate. Individuals burn crosses as opposed to
other means of communication because cross burning carries a message in an
effective and dramatic manner.

The fact that cross burning is symbolic expression, however, does not resolve
the constitutional question. The Supreme Court of Virginia relied upon R.A.V. v.
City of St. Paul to conclude that once a statute discriminates on the basis of this
type of content, the law is unconstitutional. We disagree.

*** We did not hold in R.A.V. that the First Amendment prohibits all forms of
content-based discrimination within a proscribable area of speech. Rather, we
specifically stated that some types of content discrimination did not violate the
First Amendment:

"When the basis for the content discrimination consists entirely of the very
reason the entire class of speech at issue is proscribable, no significant danger
of idea or viewpoint discrimination exists. Such a reason, having been adjudged
neutral enough to support exclusion of the entire class of speech from First
Amendment protection, is also neutral enough to form the basis of distinction
within the class.”

*** Similarly, Virginia's statute does not run afoul of the First Amendment
insofar as it bans cross burning with intent to intimidate. Unlike the statute at
issue in R. A. V., the Virginia statute does not single out for opprobrium only
that speech directed toward "one of the specified disfavored topics." It does not
matter whether an individual burns a cross with intent to intimidate because of
the victim's race, gender, or religion, or because of the victim's "political
affiliation, union membership, or homosexuality." Moreover, as a factual matter
it is not true that cross burners direct their intimidating conduct solely to racial
or religious minorities. Indeed, in the case of Elliott and O'Mara, it is at least
unclear whether the respondents burned a cross due to racial animus.

The First Amendment permits Virginia to outlaw cross burnings done with the
intent to intimidate because burning a cross is a particularly virulent form of
intimidation. Instead of prohibiting all intimidating messages, Virginia may
choose to regulate this subset of intimidating messages in light of cross
burning's long and pernicious history as a signal of impending violence. Thus,
just as a State may regulate only that obscenity which is the most obscene due
to its prurient content, so too may a State choose to prohibit only those forms of
intimidation that are most likely to inspire fear of bodily harm. A ban on cross
burning carried out with the intent to intimidate is fully consistent with our
holding in R. A. V. and is proscribable under the First Amendment.

I\Y
[PLURALITY]

The Supreme Court of Virginia ruled in the alternative that Virginia's cross-
burning statute was unconstitutionally overbroad due to its provision stating
that "[ajny such burning of a cross shall be prima facie evidence of an intent to
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intimidate a person or group of persons." Va. Code Ann. §18.2-423 (1996). The
Commonwealth added the prima facie provision to the statute in 1968. The
court below did not reach whether this provision is severable from the rest of
the cross-burning statute under Virginia law.

The Supreme Court of Virginia has not ruled on the meaning of the prima facie
evidence provision. It has, however, stated that "the act of burning a cross
alone, with no evidence of intent to intimidate, will nonetheless suffice for arrest
and prosecution and will insulate the Commonwealth from a motion to strike
the evidence at the end of its case-in-chief.” The jury in the case of Richard
Elliott did not receive any instruction on the prima facie evidence provision, and
the provision was not an issue in the case of Jonathan O'Mara because he
pleaded guilty. The court in Barry Black's case, however, instructed the jury
that the provision means: "The burning of a cross, by itself, is sufficient
evidence from which you may infer the required intent." This jury instruction is
the same as the Model Jury Instruction in the Commonwealth of Virginia. See
Virginia Model Jury Instructions, Criminal, Instruction No. 10.250 (1998 and
Supp. 2001).

The prima facie evidence provision, as interpreted by the jury instruction,
renders the statute unconstitutional. Because this jury instruction is the Model
Jury Instruction, and because the Supreme Court of Virginia had the
opportunity to expressly disavow the jury instruction, the jury instruction's
construction of the prima facie provision "is a ruling on a question of state law
that is as binding on us as though the precise words had been written into" the
statute. As construed by the jury instruction, the prima facie provision strips
away the very reason why a State may ban cross burning with the intent to
intimidate. The prima facie evidence provision permits a jury to convict in every
cross-burning case in which defendants exercise their constitutional right not
to put on a defense. And even where a defendant like Black presents a defense,
the prima facie evidence provision makes it more likely that the jury will find an
intent to intimidate regardless of the particular facts of the case. The provision
permits the Commonwealth to arrest, prosecute, and convict a person based
solely on the fact of cross burning itself.

It is apparent that the provision as so interpreted "would create an
unacceptable risk of the suppression of ideas.'" The act of burning a cross may
mean that a person is engaging in constitutionally proscribable intimidation.
But that same act may mean only that the person is engaged in core political
speech. The prima facie evidence provision in this statute blurs the line between
these two meanings of a burning cross. As interpreted by the 