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Preface

This Casebook is intended as a Casebook for a course in Constitutional rights,
focused on the guarantees of liberty, equal protection, and due process in the United
States Constitution.

It stresses the doctrinal developments but also explores the theoretical and
historical contours focusing on the Fourteenth Amendment to the United States
Constitution. The Casebook presents basic concepts of constitutional adjudication
and federalism, stresses equal protection doctrine and substantive due process, and
introduces other constitutional liberties including the Second Amendment.

The Notes accompanying the cases emphasize skill development in constitutional
analysis.

Notes on typography

Court opinions often have typographical marks such as ellipses, brackets, and
parenthesis. Some more recent Court opinions also have a series of floating asterisk
before the concluding paragraph or paragraphs.

Court opinions also generally have extensive citations. Many of these are included in
the edited versions in this Casebook. However, complete citations are often omitted
and references omitted or condensed without editorial indications.

Editorial marks in court opinions are as follows:
Omissions from text are indicated by a series of four asterisks: * * * *

Additions to text are enclosed by curly brackets: { }
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CHAPTER ONE:
AN INTRODUCTION TO CONSTITUTIONAL
LAW AND THE ISSUE OF STATE ACTION

l. Introduction

The doctrine of “state action” is integral to American Constitutional law.
With one notable exception, the United States Constitution protects
individual rights only against incursions by governments, whether federal,
state, or local. Generally, the Constitution does not govern the “rights” of
individuals arguably infringed by other individuals (or corporations).

» o«

Note that while the term generally used is “state action,” “state” here means
all levels of government. Thus, “state action” can be the federal government
or a municipal government, as well as a state.

Sometimes, the question of “state action” is relatively simple.

Consider whether a judge would be likely to grant or deny a motion to
dismiss for failure to allege sufficient state action, if the plaintiff alleged a
violation of the First Amendment:

A. The California Legislature passed a statute that violated the
plaintiff's First Amendment right to freedom of speech.

B. The City of Austin, in Texas, passed an ordinance that violated
the plaintiff's First Amendment right to free exercise of religion.

C. The Department of Prisons of Nevada, a state administrative
agency, promulgated a regulation that violated plaintiff's right to
receive mail in violation of the First Amendment.

D. The President of the United States issued an Executive Order
that violated the plaintiff's First Amendment right to free exercise of
religion.

E. Federal Bureau of Investigation officers arrested plaintiff in
violation of her First Amendment rights to assembly.

F. A principal at a public school suspended plaintiff, a student, for
wearing "inappropriate attire" in violation of her First Amendment
rights to "symbolic speech.”

G. A father at the dinner table told his son to be quiet in violation
of the child's First Amendment rights to freedom of speech.



H. A rider on the subway shouted and blocked the way of subway
performers in violation of their First Amendment rights to “artistic
expression.”

L. A salesclerk in the Abercrombie & Fitch store on Fifth Avenue
in New York asks a customer wearing a head covering to leave the
store in violation of her First Amendment rights.

Determining whether or not an action qualifies as “state action” is not always
so simple, as the cases in this Chapter demonstrate.

Il. Constitutional Provisions

Let’s begin by examining the text of some specific Constitutional provisions.
Look for the “state action” requirement, recalling that this includes the
federal government. Is the language in some provisions more explicit than in
others? Is it absent in any?

A. Fourteenth Amendment

Section 1 of the Fourteenth Amendment provides:

All persons born or naturalized in the United States and subject to the
jurisdiction thereof, are citizens of the United States and of the State
wherein they reside. No State shall make or enforce any law which shall
abridge the privileges or immunities of citizens of the United States; nor
shall any State deprive any person of life, liberty, or property, without
due process of law; nor deny to any person within its jurisdiction the
equal protection of the laws.

B. First Amendment

Congress shall make no law respecting an establishment of religion, or
prohibiting the free exercise thereof; or abridging the freedom of speech,
or of the press; or the right of the people peaceably to assemble, and to
petition the Government for a redress of grievances.

C. Fifth Amendment

No person shall be held to answer for a capital, or otherwise infamous
crime, unless on a presentment or indictment of a Grand Jury, except in
cases arising in the land or naval forces, or in the Militia, when in actual
service in time of War or public danger; nor shall any person be subject
for the same offence to be twice put in jeopardy of life or limb; nor shall
be compelled in any criminal case to be a witness against himself, nor be
deprived of life, liberty, or property, without due process of law; nor
shall private property be taken for public use, without just
compensation.



D. Thirteenth Amendment

Section 1 of the Thirteenth Amendment provides:

Neither slavery nor involuntary servitude, except as a punishment for
crime whereof the party shall have been duly convicted, shall exist
within the United States, or any place subject to their jurisdiction.

lll. The “Civil Rights Cases”

Both the Thirteenth Amendment and Fourteenth Amendment became part of
the Constitution after the Civil War (1861-1865). The Thirteenth
Amendment does not have a state action requirement: slavery and
involuntary servitude are prohibited.

Along with the Fifteenth Amendment (“The right of citizens of the United
States to vote shall not be denied or abridged by the United States or by any
State on account of race, color, or previous condition of servitude”), these
Amendments are also known as the “Reconstruction Amendments.”

Each of the Reconstruction Amendments also includes a section that states
that “Congress shall have the power to enforce” the Amendment by
“appropriate legislation.”

Congress passed the Civil Rights Act of 1875 forbidding racial discrimination
in public accommodations including trains, hotels, theaters, and inns.
Individuals who discriminated on the basis of race could be subject to civil
and criminal penalties.

In five consolidated cases known as the Civil Rights Cases, 109 U.S. 3 (1883),
the United States Supreme Court held that the Civil Rights Act of 1875 was
unconstitutional. It held that Congress did not have the power under either
the Thirteenth or Fourteenth Amendments to prohibit racial discrimination
by private persons. In short, the Court held that the Thirteenth Amendment’s
prohibition of slavery did not include racial discrimination and that the
Fourteenth Amendment only reached “state aggression” not the “wrongful
acts of individuals.”

The Civil Rights Cases are difficult; we will return to the case at the end of this
Chapter. But as you examine the next cases, notice whether the Court
considered the precedent of the Civil Rights Cases.



IV. Toward a Doctrine of State Action

Marsh v. Alabama
326 U.S. 501 (1946)

BLACK, ]., DELIVERED THE OPINION OF THE COURT IN WHICH DOUGLAS, MURPHY AND RUTLEDGE, ]J.,
JOINED. FRANKFURTER, ]., FILED A CONCURRING OPINION. REED., ]., FILED A DISSENTING OPINION IN WHICH
STONE, C.J., AND BURTON, J., JOINED. JACKSON, J., TOOK NO PART IN THE CONSIDERATION OR DECISION OF
THE CASE.

MR. JUSTICE BLACK DELIVERED THE OPINION OF THE COURT.

In this case we are asked to decide whether a State, consistently with the
First and Fourteenth Amendments, can impose criminal punishment on a
person who undertakes to distribute religious literature on the premises of a
company-owned town contrary to the wishes of the town's management. The
town, a suburb of Mobile, Alabama, known as Chickasaw, is owned by the
Gulf Shipbuilding Corporation. Except for that it has all the characteristics of
any other American town. The property consists of residential buildings,
streets, a system of sewers, a sewage disposal plant and a ‘business block’ on
which business places are situated. A deputy of the Mobile County Sheriff,
paid by the company, serves as the town's policeman. Merchants and service
establishments have rented the stores and business places on the business
block and the United States uses one of the places as a post office from which
six carriers deliver mail to the people of Chickasaw and the adjacent area.
The town and the surrounding neighborhood, which can not be distinguished
from the Gulf property by anyone not familiar with the property lines, are
thickly settled, and according to all indications the residents use the business
block as their regular shopping center. To do so, they now, as they have for
many years, make use of a company-owned paved street and sidewalk
located alongside the store fronts in order to enter and leave the stores and
the post office. Intersecting company-owned roads at each end of the
business block lead into a four-lane public highway which runs parallel to the
business block at a distance of thirty feet. There is nothing to stop highway
traffic from coming onto the business block and upon arrival a traveler may
make free use of the facilities available there. In short the town and its
shopping district are accessible to and freely used by the public in general
and there is nothing to distinguish them from any other town and shopping
center except the fact that the title to the property belongs to a private
corporation.

Appellant, a Jehovah's Witness, came onto the sidewalk we have just
described, stood near the post-office and undertook to distribute religious
literature. In the stores the corporation had posted a notice which read as
follows: ‘This Is Private Property, and Without Written Permission, No Street,
or House Vendor, Agent or Solicitation of Any Kind Will Be Permitted.’
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Appellant was warned that she could not distribute the literature without a
permit and told that no permit would be issued to her. She protested that the
company rule could not be constitutionally applied so as to prohibit her from
distributing religious writings. When she was asked to leave the sidewalk
and Chickasaw she declined. The deputy sheriff arrested her and she was
charged in the state court with violating Title 14, Section 426 of the 1940
Alabama Code which makes it a crime to enter or remain on the premises of
another after having been warned not to do so. Appellant contended that to
construe the state statute as applicable to her activities would abridge her
right to freedom of press and religion contrary to the First and Fourteenth
Amendments to the Constitution. This contention was rejected and she was
convicted. The Alabama Court of Appeals affirmed the conviction, holding
that the statute as applied was constitutional because the title to the
sidewalk was in the corporation and because the public use of the sidewalk
had not been such as to give rise to a presumption under Alabama law of its
irrevocable dedication to the public. The State Supreme Court denied
certiorari, and the case is here on appeal under Section 237(a) of the Judicial
Code, 28 U.S.C. s 344(a).

Had the title to Chickasaw belonged not to a private but to a municipal
corporation and had appellant been arrested for violating a municipal
ordinance rather than a ruling by those appointed by the corporation to
manage a company-town it would have been clear that appellant's conviction
must be reversed. * * * * [H]ad the people of Chickasaw owned all the homes,
and all the stores, and all the streets, and all the sidewalks, all those owners
together could not have set up a municipal government with sufficient power
to pass an ordinance completely barring the distribution of religious
literature. Our question then narrows down to this: Can those people who
live in or come to Chickasaw be denied freedom of press and religion simply
because a single company has legal title to all the town? For it is the state's
contention that the mere fact that all the property interests in the town are
held by a single company is enough to give that company power, enforceable
by a state statute, to abridge these freedoms.

We do not agree that the corporation's property interests settle the question.
The State urges in effect that the corporation's right to control the
inhabitants of Chickasaw is coextensive with the right of a homeowner to
regulate the conduct of his guests. We can not accept that contention.
Ownership does not always mean absolute dominion. The more an owner,
for his advantage, opens up his property for use by the public in general, the
more do his rights become circumscribed by the statutory and constitutional
rights of those who use it. Thus, the owners of privately held bridges, ferries,
turnpikes and railroads may not operate them as freely as a farmer does his
farm. Since these facilities are built and operated primarily to benefit the
public and since their operation is essentially a public function, it is subject to
state regulation. * * * *



We do not think it makes any significant constitutional difference as to the
relationship between the rights of the owner and those of the public that
here the State, instead of permitting the corporation to operate a highway,
permitted it to use its property as a town, operate a ‘business block’ in the
town and a street and sidewalk on that business block. Whether a
corporation or a municipality owns or possesses the town the public in either
case has an identical interest in the functioning of the community in such
manner that the channels of communication remain free. As we have
heretofore stated, the town of Chickasaw does not function differently from
any other town. The ‘business block’ serves as the community shopping
center and is freely accessible and open to the people in the area and those
passing through. The managers appointed by the corporation cannot curtail
the liberty of press and religion of these people consistently with the
purposes of the Constitutional guarantees, and a state statute, as the one here
involved, which enforces such action by criminally punishing those who
attempt to distribute religious literature clearly violates the First and
Fourteenth Amendments to the Constitution.

Many people in the United States live in company-owned towns.” These
people, just as residents of municipalities, are free citizens of their State and
country. Just as all other citizens they must make decisions which affect the
welfare of community and nation. To act as good citizens they must be
informed. In order to enable them to be properly informed their information
must be uncensored. There is no more reason for depriving these people of
the liberties guaranteed by the First and Fourteenth Amendments than there
is for curtailing these freedoms with respect to any other citizen.

When we balance the Constitutional rights of owners of property against
those of the people to enjoy freedom of press and religion, as we must here,
we remain mindful of the fact that the latter occupy a preferred position. * * *
* In our view the circumstance that the property rights to the premises
where the deprivation of liberty, here involved, took place, were held by
others than the public, is not sufficient to justify the State's permitting a
corporation to govern a community of citizens so as to restrict their
fundamental liberties and the enforcement of such restraint by the

*{Footnote 5 of Court’s opinion} In the bituminous coal industry alone, approximately one-
half of the miners in the United States lived in company-owned houses in the period from
1922-23. The percentage varied from nine per cent in Illinois and Indiana and 64 percent in
Kentucky, to almost 80 per cent in West Virginia. U.S. COAL COMMISSION, REPORT, 1925, Part III,
pp. 1467, 1469 summarized in MORRIS, THE PLIGHT OF THE COAL MINER, Philadelphia 1934, Ch.
VI, p. 86. The most recent statistics we found available are in MAGNUSSON, HOUSING BY
EMPLOYERS IN THE UNITED STATES, Bureau of Labor Statistics Bulletin No. 263 (Misc. Ser.) p. 11.
See also United States Department of Labor, Wage and Hour Division, Data on Pay Roll
Deductions, Union Manufacturing Company, Union Point, Georgia, June 1941; RHYNE, SOME
SOUTHERN COTTON MILL WORKERS AND THEIR VILLAGES, Chapel Hill, 1930 (Study completed
under the direction of the Institute for Research in Social Science at the University of North
Carolina); Comment, Urban Redevelopment, 54 YALE L.]. 116.
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application of a State statute. Insofar as the State has attempted to impose
criminal punishment on appellant for undertaking to distribute religious
literature in a company town, its action cannot stand.

Reversed and remanded.

MR. JUSTICE FRANKFURTER, CONCURRING.

** %% A company-owned town gives rise to a network of property relations.
As to these, the judicial organ of a State has the final say. But a company-
owned town is a town. In its community aspects it does not differ from other
towns. These community aspects are decisive in adjusting the relations now
before us, and more particularly in adjudicating the clash of freedoms which
the Bill of Rights was designed to resolve — the freedom of the community to
regulate its life and the freedom of the individual to exercise his religion and
to disseminate his ideas. Title to property as defined by State law controls
property relations; it cannot control issues of civil liberties which arise
precisely because a company town is a town as well as a congeries of
property relations. And similarly the technical distinctions on which a finding
of "trespass” so often depends are too tenuous to control decision regarding
the scope of the vital liberties guaranteed by the Constitution. * * * *

MR. JUSTICE REED, DISSENTING.

* * * * This is the first case to extend by law the privilege of religious
exercises beyond public places or to private places without the assent of the
owner.

As the rule now announced permits this intrusion, without possibility of
protection of the property by law, and apparently is equally applicable to the
freedom of speech and the press, it seems appropriate to express a dissent to
this, to us, novel Constitutional doctrine. Of course, such principle may
subsequently be restricted by this Court to the precise facts of this case —
that is to private property in a company town where the owner for his own
advantage has permitted a restricted public use by his licensees and invitees.
Such distinctions are of degree and require new arbitrary lines, judicially
drawn, instead of those hitherto established by legislation and precedent.
While the power of this Court, as the interpreter of the Constitution to
determine what use of real property by the owner makes that property
subject, at will, to the reasonable practice of religious exercises by strangers,
cannot be doubted, we find nothing in the principles of the First Amendment,
adopted now into the Fourteenth, which justifies their application to the facts
of this case. * * * *

THE CHIEF JUSTICE AND MR. JUSTICE BURTON JOIN IN THIS DISSENT.



Shelley v. Kraemer
334 U.S.1(1948)

VINSON, C.J., DELIVERED THE OPINION OF THE COURT IN WHICH BLACK, FRANKFURTER, DOUGLAS, MURPHY
AND BURTON, JJ., JOINED. REED, JACKSON AND RUTLEDGE, JJ., TOOK NO PART IN THE CONSIDERATION OR
DECISION OF THE CASE.

CHIEF JUSTICE VINSON DELIVERED THE OPINION OF THE COURT.

These cases present for our consideration questions relating to the validity of
court enforcement of private agreements, generally described as restrictive
covenants, which have as their purpose the exclusion of persons of
designated race or color from the ownership or occupancy of real property.
Basic constitutional issues of obvious importance have been raised.

The first of these cases comes to this Court on certiorari to the Supreme
Court of Missouri. On February 16, 1911, thirty out of a total of thirty-nine
owners of property fronting both sides of Labadie Avenue between Taylor
Avenue and Cora Avenue in the city of St. Louis, signed an agreement, which
was subsequently recorded, providing in part:

"... the said property is hereby restricted to the use and occupancy for the
term of Fifty (50) years from this date, so that it shall be a condition all the
time and whether recited and referred to as [sic] not in subsequent
conveyances and shall attach to the land as a condition precedent to the sale
of the same, that hereafter no part of said property or any portion thereof
shall be, for said term of Fifty-years, occupied by any person not of the
Caucasian race, it being intended hereby to restrict the use of said property
for said period of time against the occupancy as owners or tenants of any
portion of said property for resident or other purpose by people of the
Negro or Mongolian Race."

The entire district described in the agreement included fifty-seven parcels of
land. The thirty owners who signed the agreement held title to forty-seven
parcels, including the particular parcel involved in this case. At the time the
agreement was signed, five of the parcels in the district were owned by
Negroes. One of those had been occupied by Negro families since 1882,
nearly thirty years before the restrictive agreement was executed. The trial
court found that owners of seven out of nine homes on the south side of
Labadie Avenue, within the restricted district and “in the immediate vicinity”
of the premises in question, had failed to sign the restrictive agreement in
1911. At the time this action was brought, four of the premises were
occupied by Negroes, and had been so occupied for periods ranging from
twenty-three to sixty-three years. A fifth parcel had been occupied by
Negroes until a year before this suit was instituted.

On August 11, 1945, pursuant to a contract of sale, petitioners Shelley, who
are Negroes, for valuable consideration received from one Fitzgerald a
warranty deed to the parcel in question. The trial court found that petitioners
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had no actual knowledge of the restrictive agreement at the time of the
purchase.

On October 9, 1945, respondents, as owners of other property subject to the
terms of the restrictive covenant, brought suit in the Circuit Court of the city
of St. Louis praying that petitioners Shelley be restrained from taking
possession of the property and that judgment be entered divesting title out of
petitioners Shelley and revesting title in the immediate grantor or in such
other person as the court should direct. The trial court denied the requested
relief on the ground that the restrictive agreement, upon which respondents
based their action, had never become final and complete because it was the
intention of the parties to that agreement that it was not to become effective
until signed by all property owners in the district, and signatures of all the
owners had never been obtained.

The Supreme Court of Missouri sitting en banc reversed and directed the trial
court to grant the relief for which respondents had prayed. That court held
the agreement effective and concluded that enforcement of its provisions
violated no rights guaranteed to petitioners by the Federal Constitution. At
the time the court rendered its decision, petitioners were occupying the
property in question.

The second of the cases under consideration comes to this Court from the
Supreme Court of Michigan. * * * *

|

Whether the equal protection clause of the Fourteenth Amendment inhibits
judicial enforcement by state courts of restrictive covenants based on race or
color is a question which this Court has not heretofore been called upon to
consider. * * * *

{But it is} clear that restrictions on the right of occupancy of the sort sought
to be created by the private agreements in these cases could not be squared
with the requirements of the Fourteenth Amendment if imposed by state
statute or local ordinance. We do not understand respondents to urge the
contrary. * * **

{But} Here the particular patterns of discrimination and the areas in which
the restrictions are to operate, are determined, in the first instance, by the
terms of agreements among private individuals. Participation of the State
consists in the enforcement of the restrictions so defined. The crucial issue
with which we are here confronted is whether this distinction removes these
cases from the operation of the prohibitory provisions of the Fourteenth
Amendment.

Since the decision of this Court in the Civil Rights Cases (1883), the principle
has become firmly embedded in our constitutional law that the action
inhibited by the first section of the Fourteenth Amendment is only such
action as may fairly be said to be that of the States. That Amendment erects
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no shield against merely private conduct, however discriminatory or
wrongful.

We conclude, therefore, that the restrictive agreements standing alone
cannot be regarded as a violation of any rights guaranteed to petitioners by
the Fourteenth Amendment. So long as the purposes of those agreements are
effectuated by voluntary adherence to their terms, it would appear clear that
there has been no action by the state and the provisions of the Amendment
have not been violated.

But here there was more. These are cases in which the purposes of the
agreements were secured only by judicial enforcement by state courts of the
restrictive terms of the agreements. The respondents urge that judicial
enforcement of private agreements does not amount to state action; or, in
any event, the participation of the State is so attenuated in character as not to
amount to state action within the meaning of the Fourteenth Amendment.
Finally, it is suggested, even if the States in these cases may be deemed to
have acted in the constitutional sense, their action did not deprive
petitioners of rights guaranteed by the Fourteenth Amendment. We move to
a consideration of these matters.

II

* * % * [T)he examples of state judicial action which have been held by this
Court to violate the Amendment's commands are not restricted to situations
in which the judicial proceedings were found in some manner to be
procedurally unfair. It has been recognized that the action of state courts in
enforcing a substantive common-law rule formulated by those courts, may
result in the denial of rights guaranteed by the Fourteenth Amendment, even
though the judicial proceedings in such cases may have been in complete
accord with the most rigorous conceptions of procedural due process. * * * *

The short of the matter is that from the time of the adoption of the
Fourteenth Amendment until the present, it has been the consistent ruling of
this Court that the action of the States to which the Amendment has
reference, includes action of state courts and state judicial officials. * * * *
[[]t has never been suggested that state court action is immunized from the
operation of those provisions simply because the act is that of the judicial
branch of the state government.

I11

Against this background of judicial construction, extending over a period of
some three-quarters of a century, we are called upon to consider whether
enforcement by state courts of the restrictive agreements in these cases may
be deemed to be the acts of those States; and, if so, whether that action has
denied these petitioners the equal protection of the laws which the
Amendment was intended to insure.
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We have no doubt that there has been state action in these cases in the full
and complete sense of the phrase. The undisputed facts disclose that
petitioners were willing purchasers of properties upon which they desired to
establish homes. The owners of the properties were willing sellers; and
contracts of sale were accordingly consummated. It is clear that but for the
active intervention of the state courts, supported by the full panoply of state
power, petitioners would have been free to occupy the properties in question
without restraint.

These are not cases, as has been suggested, in which the States have merely
abstained from action, leaving private individuals free to impose such
discriminations as they see fit. Rather, these are cases in which the States
have made available to such individuals the full coercive power of
government to deny to petitioners, on the grounds of race or color, the
enjoyment of property rights in premises which petitioners are willing and
financially able to acquire and which the grantors are willing to sell. The
difference between judicial enforcement and nonenforcement of the
restrictive covenants is the difference to petitioners between being denied
rights of property available to other members of the community and being
accorded full enjoyment of those rights on an equal footing.

The enforcement of the restrictive agreements by the state courts in these
cases was directed pursuant to the common-law policy of the States as
formulated by those courts in earlier decisions. In the Missouri case,
enforcement of the covenant was directed in the first instance by the highest
court of the State after the trial court had determined the agreement to be
invalid for want of the requisite number of signatures. In the Michigan case,
the order of enforcement by the trial court was affirmed by the highest state
court. The judicial action in each case bears the clear and unmistakable
imprimatur of the State. We have noted that previous decisions of this Court
have established the proposition that judicial action is not immunized from
the operation of the Fourteenth Amendment simply because it is taken
pursuant to the state's common-law policy. Nor is the Amendment
ineffective simply because the particular pattern of discrimination, which the

State has enforced, was defined initially by the terms of a private agreement.*
k 3k %

Respondents urge, however, that since the state courts stand ready to
enforce restrictive covenants excluding white persons from the ownership or
occupancy of property covered by such agreements, enforcement of
covenants excluding colored persons may not be deemed a denial of equal
protection of the laws to the colored persons who are thereby affected. This
contention does not bear scrutiny. The parties have directed our attention to
no case in which a court, state or federal, has been called upon to enforce a
covenant excluding members of the white majority from ownership or
occupancy of real property on grounds of race or color. But there are more
fundamental considerations. The rights created by the first section of the
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Fourteenth Amendment are, by its terms, guaranteed to the individual. The
rights established are personal rights. It is, therefore, no answer to these
petitioners to say that the courts may also be induced to deny white persons
rights of ownership and occupancy on grounds of race or color. Equal
protection of the laws is not achieved through indiscriminate imposition of
inequalities.

Nor do we find merit in the suggestion that property owners who are parties
to these agreements are denied equal protection of the laws if denied access
to the courts to enforce the terms of restrictive covenants and to assert
property rights which the state courts have held to be created by such
agreements. The Constitution confers upon no individual the right to demand
action by the State which results in the denial of equal protection of the laws
to other individuals. And it would appear beyond question that the power of
the State to create and enforce property interests must be exercised within
the boundaries defined by the Fourteenth Amendment. Cf. Marsh.* * * *

Reversed.

MR. JUSTICE REED, MR. JUSTICE JACKSON, AND MR. JUSTICE RUTLEDGE TOOK NO PART IN
THE CONSIDERATION OR DECISION OF THESE CASES.

Notes
1. Did you notice how the opinions in Marsh and Shelley did or did not
cite the Civil Rights Cases?
2. How do notions of “private property” appear in the Court’s opinions in
Marsh and Shelley?
3. Understanding political, social, and economic movements and trends -
- - “history” - - - occurring at the time of a Court’s opinion can be a useful

adjunct to understanding (and even memorizing) doctrine. Are there aspects
of history that you can discern from these cases? What particular language
from the opinions support your opinions?

Note: State Action in the Civil Rights Era: Burton & Irvis

State action doctrine was an important issue in “civil rights” struggles, with
the courts deciding many cases determining whether the Fourteenth
Amendment’s Equal Protection Clause was applicable to institutions which
practiced racial segregation. Two cases are especially important and
illustrate the Court’s changing views: Burton v. Wilmington Parking Authority,
365 U.S. 715 (1961) and Moose Lodge v. Irvis, 407 U.S. 163 (1972). Both
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involved prominent Black men challenging their racially-motivated exclusion
from spaces.

Burton involved the Eagle Coffee Shoppe, Inc., which the Court described as
“a restaurant located within an off-street automobile parking building in
Wilmington, Delaware.” The building was “owned and operated by the
Wilmington Parking Authority, an agency of the State of Delaware, and the
restaurant is the Authority's lessee.” The Delaware Supreme Court held that
the coffee shoppe, in refusing service to William Burton (the original
plaintiff), was acting in “a purely private capacity” under its lease and
therefore there was no state action within the contemplation of the
prohibitions contained in that Amendment. The United States Supreme Court
reversed.

The Court stated that “to fashion and apply a precise formula for recognition
of state responsibility under the Equal Protection Clause is an ‘impossible
task’ which ‘This Court has never attempted.” Instead, it is “Only by sifting
facts and weighing circumstances can the nonobvious involvement of the
State in private conduct be attributed its true significance.”

The Court then proceeded with its task of “sifting facts and weighing
circumstances,” stating:

The land and building were publicly owned. As an entity, the building
was dedicated to “public uses” in performance of the Authority's
“essential governmental functions” [by Delaware statute]. The costs of
land acquisition, construction, and maintenance are defrayed entirely
from donations by the City of Wilmington, from loans and revenue
bonds and from the proceeds of rentals and parking services out of
which the loans and bonds were payable. Assuming that the
distinction would be significant, the commercially leased areas were
not surplus state property, but constituted a physically and financially
integral and, indeed, indispensable part of the State's plan to operate
its project as a self-sustaining unit. Upkeep and maintenance of the
building, including necessary repairs, were responsibilities of the
Authority and were payable out of public funds. It cannot be doubted
that the peculiar relationship of the restaurant to the parking facility
in which it is located confers on each an incidental variety of mutual
benefits. Guests of the restaurant are afforded a convenient place to
park their automobiles, even if they cannot enter the restaurant
directly from the parking area. Similarly, its convenience for diners
may well provide additional demand for the Authority's parking
facilities. Should any improvements effected in the leasehold by Eagle
become part of the realty, there is no possibility of increased taxes
being passed on to it since the fee is held by a tax-exempt government
agency. Neither can it be ignored, especially in view of Eagle's
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affirmative allegation that for it to serve Negroes would injure its
business, that profits earned by discrimination not only contribute to,
but also are indispensable elements in, the financial success of a
governmental agency.

Addition of all these activities, obligations and responsibilities of the
Authority, the benefits mutually conferred, together with the obvious
fact that the restaurant is operated as an integral part of a public
building devoted to a public parking service, indicates that degree of
state participation and involvement in discriminatory action which it
was the design of the Fourteenth Amendment to condemn. It is irony
amounting to grave injustice that in one part of a single building,
erected and maintained with public funds by an agency of the State to
serve a public purpose, all persons have equal rights, while in another
portion, also serving the public, a Negro is a second-class citizen,
offensive because of his race, without rights and unentitled to service,
but at the same time fully enjoys equal access to nearby restaurants in
wholly privately owned buildings.

The Court found there was state action, thus subjecting the defendant to the
requirements of the Fourteenth Amendment’s Equal Protection Clause.

Dissenting, Justice Harlan, joined by another Justice, wrote that the “Court's
opinion, by a process of first undiscriminatingly throwing together various
factual bits and pieces and then undermining the resulting structure by an
equally vague disclaimer, seems to me to leave completely at sea just what it
is in this record that satisfies the requirement of ‘state action.”

In an opinion rendered a little more than a decade later, the United States
Supreme Court distinguished Burton in Moose Lodge v. Irvis. In Irvis, the Court
found that a local Moose Lodge in Harrisburg, Pennsylvania was not a state
actor, and thus its refusal to serve Irvis alcohol was not subject to the
Fourteenth Amendment’s Equal Protection Clause. The opinion for the Court
by Justice Rehnquist described Moose Lodge as:

a private club in the ordinary meaning of that term. It is a local
chapter of a national fraternal organization having well-defined
requirements for membership. It conducts all of its activities in a
building that is owned by it. It is not publicly funded. Only members
and guests are permitted in any lodge of the order; one may become a
guest only by invitation of a member or upon invitation of the house
committee.
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The Court provided a review of state action doctrine:

In 1883, this Court in the Civil Rights Cases, set forth the essential
dichotomy between discriminatory action by the State, which is
prohibited by the Equal Protection Clause, and private conduct,
"however discriminatory or wrongful," against which that clause
"erects no shield," Shelley v. Kraemer (1948). That dichotomy has
been subsequently reaffirmed in Shelley v. Kraemer and in Burton v.
Wilmington Parking Authority (1961).

While the principle is easily stated, the question of whether particular
discriminatory conduct is private, on the one hand, or amounts to
"state action,” on the other hand, frequently admits of no easy answer.
"Only by sifting facts and weighing circumstances can the non-obvious
involvement of the State in private conduct be attributed its true
significance." Burton v. Wilmington Parking Authority.

Our cases make clear that the impetus for the forbidden
discrimination need not originate with the State if it is state action
that enforces privately originated discrimination. Shelley. The Court
held in Burton that a private restaurant owner who refused service
because of a customer's race violated the Fourteenth Amendment,
where the restaurant was located in a building owned by a state
created parking authority and leased from the authority. The Court,
after a comprehensive review of the relationship between the lessee
and the parking authority concluded that the latter had ‘so far
insinuated itself into a position of interdependence with Eagle (the
restaurant owner) that it must be recognized as a joint participant in
the challenged activity, which, on that account, cannot be considered
to have been so ‘purely private’ as to fall without the scope of the
Fourteenth Amendment.

The Court has never held, of course, that discrimination by an
otherwise private entity would be violative of the Equal Protection
Clause if the private entity receives any sort of benefit or service at all
from the State, or if it is subject to state regulation in any degree
whatever. Since state-furnished services include such necessities of
life as electricity, water, and police and fire protection, such a holding
would utterly emasculate the distinction between private as
distinguished from state conduct. * * * * Our holdings indicate that
where the impetus for the discrimination is private, the State must
have “significantly involved itself with invidious discriminations,” in
order for the discriminatory action to fall within the ambit of the
constitutional prohibition.

Our prior decisions dealing with discriminatory refusal of service in
public eating places are significantly different factually from the case
now before us. Peterson v. City of Greenville (1963) dealt with the
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trespass prosecution of persons who ‘sat in’ at a restaurant to protest
its refusal of service to Negroes. There the Court held that although
the ostensible initiative for the trespass prosecution came from the
proprietor, the existence of a local ordinance requiring segregation of
races in such places was tantamount to the State having “commanded
a particular result.” With one exception, there is no suggestion in this
record that the Pennsylvania statutes and regulations governing the
sale of liquor are intended either overtly or covertly to encourage
discrimination.

The exception in Irvis to which the Court referred was this: the Pennsylvania
state Liquor Control Board adopted a regulation that affirmatively required
that “(e)very club licensee shall adhere to all of the provisions” of the
national organization’s “Constitution and By-Laws.” In other words, a local
Moose Lodge club had to adhere to the rules of the national Moose Lodge
organization. It was a rule of the national Moose Lodge that only white men
could be members and only white people could be guests.

The majority stated this was not sufficient but stated that “Shelley makes it
clear that the application of state sanctions to enforce such a rule would
violate the Fourteenth Amendment.” So the Court ruled that Irvis was
entitled to a decree enjoining the enforcement of the Liquor Board
regulations “insofar as that regulation requires compliance by Moose Lodge
with provisions of its constitution and bylaws containing racially
discriminatory provisions,” but that Irvis was “entitled to no more.”

Dissenting, Justice Douglas, joined by Justice Marshall, argued that liquor
licenses in Pennsylvania, “unlike driver's licenses, or marriage licenses, are
not freely available to those who meet racially neutral qualifications,” and
that under the “complex quota system,” the quota for Harrisburg, where
Moose Lodge No. 107 was located, has been full for many years:

This state-enforced scarcity of licenses restricts the ability of Blacks to
obtain liquor, for liquor is commercially available only at private clubs
for a significant portion of each week. Access by Blacks to places that
serve liquor is further limited by the fact that the state quota is filled.
A group desiring to form a nondiscriminatory club which would serve
blacks must purchase a license held by an existing club, which can
exact a monopoly price for the transfer. The availability of such a
license is speculative at best, however, for, as Moose Lodge itself
concedes, without a liquor license a fraternal organization would be
hard pressed to survive. Thus, the State of Pennsylvania is putting the
weight of its liquor license, concededly a valued and important
adjunct to a private club, behind racial discrimination. * * * *
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Blum v. Yaretsky
457 U.S. 991 (1982)

REHNQUIST, J., DELIVERED THE OPINION OF THE COURT, IN WHICH BURGER, C. J., AND BLACKMUN, POWELL,
STEVENS, AND O'CONNOR, JJ., JOINED. WHITE, ]., FILED AN OPINION CONCURRING IN THE JUDGMENT.
BRENNAN, J., FILED A DISSENTING OPINION, IN WHICH MARSHALL, J., JOINED.

JUSTICE REHNQUIST DELIVERED THE OPINION OF THE COURT.

Respondents represent a class of Medicaid patients challenging decisions by
the nursing homes in which they reside to discharge or transfer patients
without notice or an opportunity for a hearing. The question is whether the
State may be held responsible for those decisions so as to subject them to the
strictures of the Fourteenth Amendment.

[

Congress established the Medicaid program in 1965 as Title XIX of the Social
Security Act, 42 U.S.C. § 1396 et seq., (1976 ed. and Supp.lV), to provide
federal financial assistance to States that choose to reimburse certain
medical costs incurred by the poor. As a participating State, New York
provides Medicaid assistance to eligible persons who receive care in private
nursing homes, which are designated as either “skilled nursing facilities”
(SNF’s) or “health related facilities” (HRF’s). The latter provide less extensive,
and generally less expensive, medical care than the former. Nursing homes
chosen by Medicaid patients are directly reimbursed by the State for the
reasonable cost of health care services, N.Y.Soc.Serv.Law § 367-a.l1
(McKinney Supp.1981).

An individual must meet two conditions to obtain Medicaid assistance. He
must satisfy eligibility standards defined in terms of income or resources and
he must seek medically necessary services. See 42 U.S.C. § 1396. To assure
that the latter condition is satisfied, federal regulations require each nursing
home to establish a utilization review committee (URC) of physicians whose
functions include periodically assessing whether each patient is receiving the
appropriate level of care, and thus whether the patient’s continued stay in
the facility is justified. If the URC determines that the patient should be
discharged or transferred to a different level of care, either more or less
intensive, it must notify the state agency responsible for administering
Medicaid assistance.

At the time their complaint was filed, respondents Yaretsky and Cuevas were
patients in the American Nursing Home, an SNF located in New York City.
Both were recipients of assistance under the Medicaid program. In December
1975 the nursing home’s URC decided that respondents did not need the care
they were receiving and should be transferred to a lower level of care in an
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HRF. New York City officials, who were then responsible for administering
the Medicaid program in the city, were notified of this decision and prepared
to reduce or terminate payments to the nursing home for respondents’ care.
Following administrative hearings, state social service officials affirmed the
decision to discontinue benefits unless respondents accepted a transfer to an
HRF providing a reduced level of care.

Respondents then commenced this suit, acting individually and on behalf of a
class of Medicaid-eligible residents of New York nursing homes. Named as
defendants were the Commissioners of the New York Department of Social
Services and the Department of Health. Respondents alleged in part that the
defendants had not afforded them [the constitutionally required] notice
either of URC decisions and the reasons supporting them or of their
[constitutional] right to an administrative hearing to challenge those
decisions. Respondents maintained that these actions violated their rights
under state and federal law and under the Due Process Clause of the
Fourteenth Amendment. They sought injunctive relief and damages.

In January 1978 the District Court certified a class and issued a preliminary
injunction, restraining the defendants from reducing or terminating Medicaid
benefits without timely written notice to the patients, provided by state or
local officials, of the reasons for the URC decision, the defendants’ proposed
action, and the patients’ right to an evidentiary hearing and continued
benefits pending administrative resolution of the claim. The court’s
accompanying opinion relied primarily on existing federal and state
regulations.

* % ** Respondents asserted that [any patient] transfers deprived patients of
interests protected by the Fourteenth Amendment and were the product of
“state action.”

In October 1979 the District Court approved a consent judgment * * * * [but
the consent judgment] left several issues of law to be decided by the District
Court. The most important, for our purposes, was “whether there is state
action and a constitutional right to a pre-transfer evidentiary hearing in a
patient transfer * * * initiated by the facility or its agents.” Ultimately, the
District Court answered that question in respondents’ favor, although
without elaborating its reasons. The court permanently enjoined petitioners,
as well as all SNF’s and HRF’s in the State, from permitting or ordering the
discharge of class members, or their transfer to a different level of care,
without providing advance written notice and an evidentiary hearing on “the
validity and appropriateness of the proposed action.”

The Court of Appeals for the Second Circuit affirmed that portion of the
District Court’s judgment we have described above. The court held that * * *
all discharges and transfers initiated by the nursing homes or attending
physicians, “involve state action affecting constitutionally protected property
and liberty interests.” The court premised its identification of state action on
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the fact that state authorities “responded” to the challenged transfers by
adjusting the patients’ Medicaid benefits. Citing our opinion in Jackson v.
Metropolitan Edison Co., 419 U.S. 345, 351 (1974), the court viewed this
response as establishing a sufficiently close “nexus” between the State and
either the nursing homes or the URC’s to justify treating their actions as
those of the State itself.

We granted certiorari to consider the Court of Appeals’ conclusions about the
nature of state action. We now reverse its judgment.

II

[The Court considered whether the respondents had “standing” and had
demonstrated that they were personally injured. The Court held that they
did.]

We turn now to the “state action” question presented by petitioners.
I11

The Fourteenth Amendment of the Constitution provides in part that “[n]o
State shall . . . deprive any person of life, liberty, or property without due
process of law.” Since this Court’s decision in the Civil Rights Cases, 109 U.S. 3
(1883), “the principle has become firmly embedded in our constitutional law
that the action inhibited by the first section of the Fourteenth Amendment is
only such action as may fairly be said to be that of the States.” Shelley v.
Kraemer, 334 U.S. 1, 13 (1948). “That Amendment erects no shield against
merely private conduct, however discriminatory or wrongful.” Shelley. See
Jackson v. Metropolitan Edison Co., 419 U.S. 345 (1974); Adickes v. S. H. Kress
& Co., 398 U.S. 144, (1970).

Faithful adherence to the “state action” requirement of the Fourteenth
Amendment requires careful attention to the gravamen of the plaintiff’s
complaint. In this case, respondents objected to the involuntary discharge or
transfer of Medicaid patients by their nursing homes without certain
procedural safeguards. They have named as defendants state officials
responsible for administering the Medicaid program in New York. These
officials are also responsible for regulating nursing homes in the State,
including those in which respondents were receiving care. But respondents
are not challenging particular state regulations or procedures, and their
arguments concede that the decision to discharge or transfer a patient
originates not with state officials, but with nursing homes that are privately
owned and operated. Their lawsuit, therefore, seeks to hold state officials
liable for the actions of private parties, and the injunctive relief they have
obtained requires the State to adopt regulations that will prohibit the private
conduct of which they complain.
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A

This case is obviously different from those cases in which the defendant is a
private party and the question is whether his conduct has sufficiently
received the imprimatur of the State so as to make it “state” action for
purposes of the Fourteenth Amendment. See, e.g., Flagg Bros., Inc. v. Brooks,
436 U.S. 149 (1978); Jackson v. Metropolitan Edison Co. (1974); Moose Lodge
No. 107 v. Irvis, 407 U.S. 163, (1972). It also differs from other “state action”
cases in which the challenged conduct consists of enforcement of state laws
or regulations by state officials who are themselves parties in the lawsuit; in
such cases the question typically is whether the private motives which
triggered the enforcement of those laws can fairly be attributed to the State.
See, e.g., Peterson v. City of Greenville, 373 U.S. 244 (1963). But both these
types of cases shed light upon the analysis necessary to resolve the present
case.

First, although it is apparent that nursing homes in New York are extensively
regulated, “[t]he mere fact that a business is subject to state regulation does
not by itself convert its action into that of the State for purposes of the
Fourteenth Amendment.” Jackson v. Metropolitan Edison Co., 419 U.S., at 350.
The complaining party must also show that “there is a sufficiently close
nexus between the State and the challenged action of the regulated entity so
that the action of the latter may be fairly treated as that of the State itself.” Id.,
at 351. The purpose of this requirement is to assure that constitutional
standards are invoked only when it can be said that the State is responsible
for the specific conduct of which the plaintiff complains. The importance of
this assurance is evident when, as in this case, the complaining party seeks to
hold the State liable for the actions of private parties.

Second, although the factual setting of each case will be significant, our
precedents indicate that a State normally can be held responsible for a
private decision only when it has exercised coercive power or has provided
such significant encouragement, either overt or covert, that the choice must
in law be deemed to be that of the State. Flagg Bros., Inc. v. Brooks, 436 U.S. at
166; Jackson v. Metropolitan Edison Co., 419 U.S. at 357; Moose Lodge No. 107
v. Irvis, 407 U.S. at 173; Adickes v. S. H. Kress & Co., 398 U.S. at 170. Mere
approval of or acquiescence in the initiatives of a private party is not
sufficient to justify holding the State responsible for those initiatives under
the terms of the Fourteenth Amendment. See Flagg Bros., 436 U.S. at 164-
165; Jackson v. Metropolitan Edison Co., 419 U.S. at 357.

Third, the required nexus may be present if the private entity has exercised
powers that are “traditionally the exclusive prerogative of the State.” Jackson
v. Metropolitan Edison Co.,419 U.S. at 353; Flagg Bros., Inc. v. Brooks, 436 U.S.
at 157-161.
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Analyzed in the light of these principles, the Court of Appeals’ finding of state
action cannot stand. The court reasoned that state action was present in the
discharge or transfer decisions implemented by the nursing homes because
the State responded to those decisions by adjusting the patient’s Medicaid
benefits. Respondents, however, do not challenge the adjustment of benefits,
but the discharge or transfer of patients to lower levels of care without
adequate notice or hearings. That the State responds to such actions by
adjusting benefits does not render it responsible for those actions. The
decisions about which respondents complain are made by physicians and
nursing home administrators, all of whom are concededly private parties.
There is no suggestion that those decisions were influenced in any degree by
the State’s obligation to adjust benefits in conformity with changes in the cost
of medically necessary care.

Respondents do not rest on the Court of Appeals’ rationale, however. They
argue that the State “affirmatively commands” the summary discharge or
transfer of Medicaid patients who are thought to be inappropriately placed in
their nursing facilities. Were this characterization accurate, we would have a
different question before us. However, our review of the statutes and
regulations identified by respondents does not support respondents’
characterization of them.

As our earlier summary of the Medicaid program explained, a patient must
meet two essential conditions in order to obtain financial assistance. He must
satisfy eligibility criteria defined in terms of income and resources and he
must seek medically necessary services. To assure that nursing home
services are medically necessary, federal law requires that a physician so
certify at the time the Medicaid patient is admitted and periodically
thereafter. New York requires that the physician complete a “long term care
placement form” devised by the Department of Health, called the DMS-1. A
completed form provides, inter alia, a numerical score corresponding to the
physician’s assessment of the patient’s mental and physical health. As
petitioners note, however, the physicians, and not the forms, make the
decision about whether the patient’s care is medically necessary. A physician
can authorize a patient’s admission to a nursing facility despite a “low” score
on the form. We cannot say that the State, by requiring completion of a form,
is responsible for the physician’s decision.

In any case, respondents’ complaint is about nursing home decisions to
discharge or transfer, not to admit, Medicaid patients. But we are not
satisfied that the State is responsible for those decisions either. The
regulations cited by respondents require SNF’s and HRF’s “to make all efforts
possible to transfer patients to the appropriate level of care or home as
indicated by the patient’s medical condition or needs.” The nursing homes
are required to complete patient care assessment forms designed by the
State and “provide the receiving facility or provider with a current copy of
same at the time of discharge to an alternate level of care facility or home.”

21



These regulations do not require the nursing homes to rely on the forms in
making discharge or transfer decisions, nor do they demonstrate that the
State is responsible for the decision to discharge or transfer particular
patients. Those decisions ultimately turn on medical judgments made by
private parties according to professional standards that are not established
by the State. This case, therefore, is not unlike Polk County v. Dodson, 454 U.S.
312 (1981), in which the question was whether a public defender acts “under
color of” state law * * * * when representing an indigent defendant in a state
criminal proceeding. Although the public defender was employed by the
State and appointed by the State to represent the respondent, we concluded
that “[t]his assignment entailed functions and obligations in no way
dependent on state authority.” The decisions made by the public defender in
the course of representing his client were framed in accordance with
professional canons of ethics, rather than dictated by any rule of conduct
imposed by the State. The same is true of nursing home decisions to
discharge or transfer particular patients because the care they are receiving
is medically inappropriate.

Respondents next point to regulations which, they say, impose a range of
penalties on nursing homes that fail to discharge or transfer patients whose
continued stay is inappropriate. One regulation excludes from participation
in the Medicaid program health care providers who “[f]Jurnished items or
services that are substantially in excess of the beneficiary’s needs.” The State
is also authorized to fine health care providers who violate applicable
regulations. As we have previously concluded, however, those regulations
themselves do not dictate the decision to discharge or transfer in a particular
case. Consequently, penalties imposed for violating the regulations add
nothing to respondents’ claim of state action.

As an alternative position, respondents argue that even if the State does not
command the transfers at issue, it reviews and either approves or rejects
them on the merits. The regulations cited by respondents will not bear this
construction. Although the State requires the nursing homes to complete
patient care assessment forms and file them with state Medicaid officials, and
although federal law requires that state officials review these assessments,
nothing in the regulations authorizes the officials to approve or disapprove
decisions either to retain or discharge particular patients, and petitioners
specifically disclaim any such responsibility. Instead, the State is obliged to
approve or disapprove continued payment of Medicaid benefits after a
change in the patient’s need for services. Adjustments in benefit levels in
response to a decision to discharge or transfer a patient does not constitute
approval or enforcement of that decision. As we have already concluded, this
degree of involvement is too slim a basis on which to predicate a finding of
state action in the decision itself.

Finally, respondents advance the rather vague generalization that such a
relationship exists between the State and the nursing homes it regulates that
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the State may be considered a joint participant in the homes’ discharge and
transfer of Medicaid patients. For this proposition they rely upon Burton v.
Wilmington Parking Authority, 365 U.S. 715 (1961). Respondents argue that
state subsidization of the operating and capital costs of the facilities, payment
of the medical expenses of more than 90% of the patients in the facilities, and
the licensing of the facilities by the State, taken together convert the action of
the homes into “state” action. But accepting all of these assertions as true, we
are nonetheless unable to agree that the State is responsible for the decisions
challenged by respondents. As we have previously held, privately owned
enterprises providing services that the State would not necessarily provide,
even though they are extensively regulated, do not fall within the ambit of
Burton. Jackson v. Metropolitan Edison Co., 419 U.S. at 357-358. That
programs undertaken by the State result in substantial funding of the
activities of a private entity is no more persuasive than the fact of regulation
of such an entity in demonstrating that the State is responsible for decisions
made by the entity in the course of its business.

We are also unable to conclude that the nursing homes perform a function
that has been “traditionally the exclusive prerogative of the State.” Jackson v.
Metropolitan Edison Co., 419 U.S. at 353. Respondents’ argument in this
regard is premised on their assertion that both the Medicaid statute and the
New York Constitution make the State responsible for providing every
Medicaid patient with nursing home services. The state constitutional
provisions cited by respondents, however, do no more than authorize the
legislature to provide funds for the care of the needy. They do not mandate
the provision of any particular care, much less long-term nursing care.
Similarly, the Medicaid statute requires that the States provide funding for
skilled nursing services as a condition to the receipt of federal moneys. It
does not require that the States provide the services themselves. Even if
respondents’ characterization of the State’s duties were correct, however, it
would not follow that decisions made in the day-to-day administration of a
nursing home are the kind of decisions traditionally and exclusively made by
the sovereign for and on behalf of the public. Indeed, respondents make no
such claim, nor could they.

IV

We conclude that respondents have failed to establish “state action” in the
nursing homes’ decisions to discharge or transfer Medicaid patients to lower
levels of care. Consequently, they have failed to prove that petitioners have
violated rights secured by the Fourteenth Amendment. The contrary
judgment of the Court of Appeals is accordingly

Reversed.
JUSTICE BRENNAN, WITH WHOM JUSTICE MARSHALL, JOINS, DISSENTING.

If the Fourteenth Amendment is to have its intended effect as a restraint on
the abuse of state power, courts must be sensitive to the manner in which
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state power is exercised. In an era of active government intervention to
remedy social ills, the true character of the State’s involvement in, and
coercive influence over, the activities of private parties, often through
complex and opaque regulatory frameworks, may not always be apparent.
But if the task that the Fourteenth Amendment assigns to the courts is thus
rendered more burdensome, the courts’ obligation to perform that task
faithfully, and consistently with the constitutional purpose, is rendered more,
not less, important.

In deciding whether “state action” is present * * * the ultimate determination
is simply whether the defendant has brought the force of the State to bear
against the plaintiff in a manner the Fourteenth Amendment was designed to
inhibit. Where the defendant is a government employee, this inquiry is
relatively straightforward. But in deciding whether “state action” is present
in actions performed directly by persons other than government employees,
what is required is a realistic and delicate appraisal of the State’s
involvement in the total context of the action taken. “Only by sifting facts and
weighing circumstances can the nonobvious involvement of the State in
private conduct be attributed its true significance.” Burton v. Wilmington
Parking Authority, 365 U.S. 715, 722 (1961). See Lugar v. Edmondson Oil Co.,
457 U.S. 922, 939-942 (1982). The Court today departs from the Burton
precept, ignoring the nature of the regulatory framework presented by this
case in favor of the recitation of abstract tests and a pigeonhole approach to
the question of state action. But however correct the Court’s tests may be in
the abstract, they are worth nothing if they are not faithfully applied.
Bolstered by its own preconception of the decisionmaking process
challenged by respondents, and of the relationship between the State, the
nursing home operator, and the nursing home resident, the Court subjects
the regulatory scheme at issue here to only the most perfunctory
examination. The Court thus fails to perceive the decisive involvement of the
State in the private conduct challenged by the respondents.

[
A

The Court’s analysis in this case is simple, but it is also demonstrably flawed,
for it proceeds upon a premise that is factually unfounded. The Court first
describes the decision to transfer a nursing home resident from one level of
care to another as involving nothing more than a physician’s independent
assessment of the appropriate medical treatment required by that resident.
Building upon that factual premise, the Court has no difficulty concluding
that the State plays no decisive role in the transfer decision: By reducing the
resident’s benefits to meet the change in treatment prescribed, the State is
simply responding to “medical judgments made by private parties according
to professional standards that are not established by the State.” If this were
an accurate characterization of the circumstances of this case, I too would
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conclude that there was no “state action” in the nursing home’s decision to
transfer. A doctor who prescribes drugs for a patient on the basis of his
independent medical judgment is not rendered a state actor merely because
the State may reimburse the patient in different amounts depending upon
which drug is prescribed.

But the level-of-care decisions at issue in this case, even when characterized
as the “independent” decision of the nursing home have far less to do with
the exercise of independent professional judgment than they do with the
State’s desire to save money. To be sure, standards for implementing the
level-of-care scheme established by the Medicaid program are framed with
reference to the underlying purpose of that program—to provide needed
medical services. And not surprisingly, the State relies on doctors to
implement this aspect of its Medicaid program. But the idea of two mutually
exclusive levels of care—skilled nursing care and intermediate care—
embodied in the federal regulatory scheme and implemented by the State,
reflects no established medical model of health care. On the contrary, the two
levels of long-term institutionalized care enshrined in the Medicaid scheme
are legislative constructs, designed to serve governmental cost-containment
policies.

The fiscal underpinning of the level-of-care determinations at issue here are
apparent from the legislative history of the “intermediate care” concept. [The
dissent extensively discussed the legislative history and amendments to the
federal statute as well as the New York statutes and regulations].

B

** % * As a fair reading of the relevant regulations makes clear, the State (and
Federal Government) have created, and administer, the level system as a
cost-saving tool of the Medicaid program. The impetus for this active
program of review imposed upon the nursing home operator is primarily this
fiscal concern. The State has set forth precisely the standards upon which the
level-of-care determinations are to be made, and has delegated
administration of the program to the nursing home operators, rather than
assume the burden of administering the program itself. Thus, not only does
the program implement the State’s fiscal goals, but, to paraphrase the Court,
“[t]hese requirements ... make the State responsible for actual decisions to
discharge or transfer particular patients.” Where, as here, a private party acts
on behalf of the State to implement state policy, his action is state action.

11

The deficiency in the Court’s analysis is dramatized by its inattention to the
special characteristics of the nursing home. Quite apart from the State’s
specific involvement in the transfer decisions at issue in this case, the nature
of the nursing home as an institution, sustained by state and federal funds,
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and pervasively regulated by the State so as to ensure that it is properly
implementing the governmental undertaking to provide assistance to the
elderly and disabled that is embodied in the Medicaid program, undercuts
the Court’s sterile approach to the state action inquiry in this case. The
private nursing homes of the Nation exist, and profit, at the sufferance of
state and federal Medicaid and Medicare agencies. The degree of
interdependence between the State and the nursing home is far more
pronounced than it was between the State and the private entity in Burton v.
Wilmington Parking Authority, 365 U.S. 715 (1961). The State subsidizes
practically all of the operating and capital costs of the facility, and pays the
medical expenses of more than 90% of its residents. And, in setting
reimbursement rates, the State generally affords the nursing homes a profit
as well. Even more striking is the fact that the residents of those homes are,
by definition, utterly dependent on the State for their support and their
placement. For many, the totality of their social network is the nursing home
community. Within that environment, the nursing home operator is the
immediate authority, the provider of food, clothing, shelter, and health care,
and, in every significant respect, the functional equivalent of a State. Cf.
Marsh v. Alabama, 326 U.S. 501 (1946). Surely, in this context we must be
especially alert to those situations in which the State “has elected to place its
power, property and prestige behind” the actions of the nursing home owner.
See Burton v. Wilmington Parking Authority, 365 U.S. at 725.

Yet, whatever might be the status of the nursing home operator where the
State has simply left the resident in his charge, while paying for the resident’s
support and care, it is clear that the State has not simply left nursing home
patients to the care of nursing home operators. No one would doubt that
nursing homes are “pervasively regulated” by State and Federal
Governments; virtually every action by the operator is subject to state
oversight. But the question at this stage is not whether the procedures set
forth in the state and federal regulatory scheme are sufficient to protect the
residents’ interests. We are confronted with the question preliminary to any
Fourteenth Amendment challenge: whether the State has brought its force to
bear against the plaintiffs through the office of these private parties. In
answering that question we may safely assume that when the State chooses
to perform its governmental undertakings through private institutions, and
with the aid of private parties, not every action of those private parties is
state action. But when the State directs, supports, and encourages those
private parties to take specific action, that is state action.

We may hypothesize many decisions of nursing home operators that affect
patients, but are not attributable to the State. But with respect to decisions to
transfer patients downward from one level of care to another, if that decision
is in any way connected with the statutory review structure set forth above,
then there is no doubt that the standard for decision, and impetus for the
decision, is the responsibility of the State. Indeed, with respect to the level-of-
care determination, the State does everything but pay the nursing home
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operator a fixed salary. Because the State is clearly responsible for the
specific conduct of petitioners about which respondents complain, and
because this renders petitioners state actors for purposes of the Fourteenth
Amendment, I dissent.

Notes
1. Is there a “test” for state action in Blum v. Yarestky?
2. How does the Court’s majority opinion in Blum cite Burton? Moose
Lodge v. Irvis?
3. The majority and the dissenting opinions appear to agree that Jackson

v. Metropolitan Edison Co., 419 U.S. 345 (1974), is not directly on point: the
majority states that the present case is “obviously different” from several
cases, including Jackson and Irvis. But how does the majority rely on the
“rule” from Jackson in constructing its own “test”?

V. What is the “Test” for State Action?

Note: Peremptory Challenges and Batson

In order to understand the next case, Edmonson v. Leesville Concrete
Company, Inc, it is necessary to be familiar with two underlying legal
matters: peremptory challenges and Batson v. Kentucky (1986).

Peremptory challenges are part of the process of selecting a jury. American
courts generally allow attorneys a role in selecting the jury in criminal and
civil cases. Each attorney may ask the judge to exclude a potential juror “for
cause” - for example, because the juror is related to a party or who exhibits
explicit bias. In addition, each attorney has a number of “peremptory
challenges,” under which a potential juror is excluded at the attorney’s
request regardless of whether good causes exist for the exclusion.

In Batson v. Kentucky, 476 U.S. 79 (1986), the Court held that it was a denial
of equal protection for a prosecutor to use peremptory challenges in a
criminal case for the purpose of excluding racial minorities from the jury. The
Court in Batson held that a defendant must first show that he is a member of
a “cognizable racial group” and that the prosecutor has used the peremptory
challenges to exclude potential jurors from that racial group. After this initial
prima facie showing, the burden then shifts to the prosecutor to demonstrate
that there was a race neutral reason for exercising the peremptory challenge
against that potential juror. The defendant can argue that the prosecutor’s
proffered neutral reason is pretextual. The judge then rules on whether the
peremptory challenge can be exercised against the potential jurors
consistent with equal protection.
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Edmonson v. Leesville Concrete Company, Inc.
500 U.S. 614 (1991)

KENNEDY, J., DELIVERED THE OPINION OF THE COURT, IN WHICH WHITE, MARSHALL, BLACKMUN, STEVENS,
AND SOUTER, JJ., JOINED. O'CONNOR, ]., FILED A DISSENTING OPINION, IN WHICH REHNQUIST, C.]J., AND
SCALIA, ]., JOINED. SCALIA, ]., FILED A DISSENTING OPINION.

JusTICE KENNEDY DELIVERED THE OPINION OF THE COURT.

**** Thaddeus Donald Edmonson, a construction worker, was injured in a
job-site accident at Fort Polk, Louisiana, a federal enclave. Edmonson sued
Leesville Concrete Company for negligence in the United States District Court
for the Western District of Louisiana, claiming that a Leesville employee
permitted one of the company's trucks to roll backward and pin him against
some construction equipment. * * * *

During voir dire, Leesville used two of its three peremptory challenges
authorized by statute to remove black persons from the prospective jury.
Citing our decision in Batson v. Kentucky, Edmonson, who is himself black,
requested that the District Court require Leesville to articulate a race-neutral
explanation for striking the two jurors. The District Court denied the request
on the ground that Batson does not apply in civil proceedings. As impaneled,
the jury included 11 white persons and 1 black person. The jury rendered a
verdict for Edmonson, assessing his total damages at $90,000. It also
attributed 80" of the fault to Edmonson's contributory negligence, however,
and awarded him the sum of $18,000.

* ok k% With a few exceptions, such as the provisions of the Thirteenth
Amendment, constitutional guarantees of individual liberty and equal
protection do not apply to the actions of private entities. This fundamental
limitation on the scope of constitutional guarantees “preserves an area of
individual freedom by limiting the reach of federal law” and “avoids imposing
on the State, its agencies or officials, responsibility for conduct for which they
cannot fairly be blamed.” Lugar v. Edmondson 0Oil Co. (1982). One great object
of the Constitution is to permit citizens to structure their private relations as
they choose subject only to the constraints of statutory or decisional law.

To implement these principles, courts must consider from time to time
where the governmental sphere ends and the private sphere begins.
Although the conduct of private parties lies beyond the Constitution's scope
in most instances, governmental authority may dominate an activity to such
an extent that its participants must be deemed to act with the authority of

the government and, as a result, be subject to constitutional constraints. * * *
*
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{In Lugar,} we considered the state-action question in the context of a due
process challenge to a State's procedure allowing private parties to obtain
prejudgment attachments. We asked first whether the claimed constitutional
deprivation resulted from the exercise of a right or privilege having its
source in state authority, and second, whether the private party charged with
the deprivation could be described in all fairness as a state actor.

There can be no question that the first part of the Lugar inquiry is satisfied
here. By their very nature, peremptory challenges have no significance
outside a court of law. Their sole purpose is to permit litigants to assist the
government in the selection of an impartial trier of fact. * * * * Peremptory
challenges are permitted only when the government, by statute or decisional
law, deems it appropriate to allow parties to exclude a given number of
persons who otherwise would satisfy the requirements for service on the
petit jury.

* * % * In the case before us, the challenges were exercised under a federal
statute that provides, inter alia:

“In civil cases, each party shall be entitled to three peremptory challenges.
Several defendants or several plaintiffs may be considered as a single party
for the purposes of making challenges, or the court may allow additional
peremptory challenges and permit them to be exercised separately or
jointly.”

28 U.S.C. § 1870. Without this authorization, granted by an Act of Congress
itself, Leesville would not have been able to engage in the alleged
discriminatory acts.

Given that the statutory authorization for the challenges exercised in this
case is clear, the remainder of our state-action analysis centers around the
second part of the Lugar test, whether a private litigant in all fairness must
be deemed a government actor in the use of peremptory challenges.
Although we have recognized that this aspect of the analysis is often a
factbound inquiry, our cases disclose certain principles of general
application. Our precedents establish that, in determining whether a
particular action or course of conduct is governmental in character, it is
relevant to examine the following: the extent to which the actor relies on
governmental assistance and benefits, see Tulsa Professional Collection
Services, Inc. v. Pope (1988); Burton v. Wilmington Parking Authority (1961);
whether the actor is performing a traditional governmental function, see
Terry v. Adams (1953); Marsh v. Alabama (1946); cf. San Francisco Arts &
Athletics, Inc. v. United States Olympic Comm. (1987); and whether the injury
caused is aggravated in a unique way by the incidents of governmental
authority, see Shelley v. Kraemer, (1948). Based on our application of these
three principles to the circumstances here, we hold that the exercise of
peremptory challenges by the defendant in the District Court was pursuant
to a course of state action.
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Although private use of state-sanctioned private remedies or procedures
does not rise, by itself, to the level of state action our cases have found state
action when private parties make extensive use of state procedures with “the
overt, significant assistance of state officials.” It cannot be disputed that,
without the overt, significant participation of the government, the
peremptory challenge system, as well as the jury trial system of which it is a
part, simply could not exist. As discussed above, peremptory challenges have
no utility outside the jury system, a system which the government alone
administers. In the federal system, Congress has established the
qualifications for jury service, and has outlined the procedures by which
jurors are selected. To this end, each district court in the federal system must
adopt a plan for locating and summoning to the court eligible prospective
jurors. This plan, as with all other trial court procedures, must implement
statutory policies of random juror selection from a fair cross section of the
community, and non-exclusion on account of race, color, religion, sex,
national origin, or economic status. * * **

At the outset of the selection process, prospective jurors must complete jury
qualification forms as prescribed by the Administrative Office of the United
States Courts. Failure to do so may result in fines and imprisonment, as might
a willful misrepresentation of a material fact in answering a question on the
form. In a typical case, counsel receive these forms and rely on them when
exercising their peremptory strikes. The clerk of the United States district
court, a federal official, summons potential jurors from their employment or
other pursuits. They are required to travel to a United States courthouse,
where they must report to juror lounges, assembly rooms, and courtrooms at
the direction of the court and its officers. Whether or not they are selected
for a jury panel, summoned jurors receive a per diem fixed by statute for
their service.

The trial judge exercises substantial control over voir dire in the federal
system. The judge determines the range of information that may be
discovered about a prospective juror, and so affects the exercise of both
challenges for cause and peremptory challenges. In some cases, judges may
even conduct the entire voir dire by themselves.* * * * The judge oversees the
exclusion of jurors for cause, in this way determining which jurors remain
eligible for the exercise of peremptory strikes. In cases involving multiple
parties, the trial judge decides how peremptory challenges shall be allocated
among them.. When a lawyer exercises a peremptory challenge, the judge
advises the juror he or she has been excused.

* % % * [A] private party could not exercise its peremptory challenges absent
the overt, significant assistance of the court. The government summons
jurors, constrains their freedom of movement, and subjects them to public
scrutiny and examination. The party who exercises a challenge invokes the
formal authority of the court, which must discharge the prospective juror,
thus effecting the “final and practical denial” of the excluded individual's
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opportunity to serve on the petit jury. Without the direct and indispensable
participation of the judge, who beyond all question is a state actor, the
peremptory challenge system would serve no purpose. By enforcing a
discriminatory peremptory challenge, the court “has not only made itself a
party to the [biased act], but has elected to place its power, property and
prestige behind the [alleged] discrimination.” In so doing, the government
has “create[d] the legal framework governing the [challenged] conduct,” and
in a significant way has involved itself with invidious discrimination.

In determining Leesville’s state-actor status, we next consider whether the
action in question involves the performance of a traditional function of the
government. A traditional function of government is evident here. The
peremptory challenge is used in selecting an entity that is a quintessential
governmental body, having no attributes of a private actor. The jury
exercises the power of the court and of the government that confers the
court's jurisdiction. * * * * In the federal system, the Constitution itself
commits the trial of facts in a civil cause to the jury. Should either party to a
cause invoke its Seventh Amendment right, the jury becomes the principal
factfinder, charged with weighing the evidence, judging the credibility of
witnesses, and reaching a verdict. The jury's factual determinations as a
general rule are final. In some civil cases* * * * the jury can weigh the gravity
of a wrong and determine the degree of the government's interest in
punishing and deterring willful misconduct. A judgment based upon a civil
verdict may be preclusive of issues in a later case, even where some of the
parties differ. And in all jurisdictions a true verdict will be incorporated in a
judgment enforceable by the court. These are traditional functions of
government, not of a select, private group beyond the reach of the
Constitution.

If a government confers on a private body the power to choose the
government's employees or officials, the private body will be bound by the
constitutional mandate of race neutrality. At least a plurality of the Court
recognized this principle in Terry v. Adams (1953). There we found state
action in a scheme in which a private organization known as the Jaybird
Democratic Association conducted whites-only elections to select candidates
to run in the Democratic primary elections in Ford Bend County, Texas. The
Jaybird candidate was certain to win the Democratic primary and the
Democratic candidate was certain to win the general election.* * * *

The principle that the selection of state officials, other than through election
by all qualified voters, may constitute state action applies with even greater
force in the context of jury selection through the use of peremptory
challenges. Though the motive of a peremptory challenge may be to protect a
private interest, the objective of jury selection proceedings is to determine
representation on a governmental body. Were it not for peremptory
challenges, there would be no question that the entire process of determining
who will serve on the jury constitutes state action. The fact that the
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government delegates some portion of this power to private litigants does
not change the governmental character of the power exercised. The
delegation of authority that in Terry occurred without the aid of legislation
occurs here through explicit statutory authorization.

We find respondent's reliance on Polk County v. Dodson (1981) unavailing. In
that case, we held that a public defender is not a state actor in his general
representation of a criminal defendant, even though he may be in his
performance of other official duties. While recognizing the employment
relation between the public defender and the government, we noted that the
relation is otherwise adversarial in nature. “[A] defense lawyer is not, and by
the nature of his function cannot be, the servant of an administrative
superior. Held to the same standards of competence and integrity as a
private lawyer, .. a public defender works under canons of professional
responsibility that mandate his exercise of independent judgment on behalf
of the client.”.

In the ordinary context of civil litigation in which the government is not a
party, an adversarial relation does not exist between the government and a
private litigant. In the jury-selection process, the government and private
litigants work for the same end. Just as a government employee was deemed
a private actor because of his purpose and functions in Dodson, so here a
private entity becomes a government actor for the limited purpose of using
peremptories during jury selection. The selection of jurors represents a
unique governmental function delegated to private litigants by the
government and attributable to the government for purposes of invoking
constitutional protections against discrimination by reason of race.

Our decision in West v. Atkins (1988) provides a further illustration. We held
there that a private physician who contracted with a state prison to attend to
the inmates' medical needs was a state actor. He was not on a regular state
payroll, but we held his “function[s] within the state system, not the precise
terms of his employment, [determined] whether his actions can fairly be
attributed to the State.” We noted:

“Under state law, the only medical care West could receive for his injury was
that provided by the State. If Doctor Atkins misused his power by
demonstrating deliberate indifference to West's serious medical needs, the
resultant deprivation was caused, in the sense relevant for state-action
inquiry, by the State's exercise of its right to punish West by incarceration
and to deny him a venue independent of the State to obtain needed medical
care.”

In the case before us, the parties do not act pursuant to any contractual
relation with the government. Here, as in most civil cases, the initial decision
whether to sue at all, the selection of counsel, and any number of ensuing
tactical choices in the course of discovery and trial may be without the
requisite governmental character to be deemed state action. That cannot be
said of the exercise of peremptory challenges, however; when private
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litigants participate in the selection of jurors, they serve an important
function within the government and act with its substantial assistance. If
peremptory challenges based on race were permitted, persons could be
required by summons to be put at risk of open and public discrimination as a
condition of their participation in the justice system. The injury to excluded
jurors would be the direct result of governmental delegation and
participation.

Finally, we note that the injury caused by the discrimination is made more
severe because the government permits it to occur within the courthouse
itself. Few places are a more real expression of the constitutional authority of
the government than a courtroom, where the law itself unfolds. Within the
courtroom, the government invokes its laws to determine the rights of those
who stand before it. In full view of the public, litigants press their cases,
witnesses give testimony, juries render verdicts, and judges act with the
utmost care to ensure that justice is done.

Race discrimination within the courtroom raises serious questions as to the
fairness of the proceedings conducted there. Racial bias mars the integrity of
the judicial system and prevents the idea of democratic government from
becoming a reality. In the many times we have addressed the problem of
racial bias in our system of justice, we have not “questioned the premise that
racial discrimination in the qualification or selection of jurors offends the
dignity of persons and the integrity of the courts.” To permit racial exclusion
in this official forum compounds the racial insult inherent in judging a citizen
by the color of his or her skin.

* % % %t remains to consider whether a prima facie case of racial
discrimination has been established in the case before us, requiring Leesville
to offer race-neutral explanations for its peremptory challenges. In Batson,
we held that determining whether a prima facie case has been established
requires consideration of all relevant circumstances, including whether there
has been a pattern of strikes against members of a particular race. The same
approach applies in the civil context, and we leave it to the trial courts in the
first instance to develop evidentiary rules for implementing our decision.

JusTICE O'CONNOR, WITH WHOM THE CHIEF JUSTICE AND JUSTICE SCALIA JOIN,
DISSENTING {OMITTED}.

JUSTICE SCALIA, DISSENTING {OMITTED}{arguing the decision will have concrete
costs}.

Notes

1. Are you prepared to articulate the “test” from Edmonson?
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2. Using the attorney for Leesville Concrete Company, Inc. as a possible
“state actor,” describe other situations in which he might be a state actor and
situations in which he clearly would not be a state actor.

3. How would you use the doctrine developed in Batson in your “rule” or
“holding” of Edmonson?

Manhattan Community Access Corporation v. Halleck
588 U.S.__(2019)

KAVANAUGH, ]., DELIVERED THE OPINION OF THE COURT, IN WHICH ROBERTS, C. ]., AND THOMAS, ALITO,
AND GORSUCH, ]]., JOINED. SOTOMAYOR, J., FILED A DISSENTING OPINION, IN WHICH GINSBURG, BREYER, AND
KAGAN, ]]., JOINED.

JusTICE KAVANAUGH DELIVERED THE OPINION OF THE COURT.

The Free Speech Clause of the First Amendment constrains governmental
actors and protects private actors. To draw the line between governmental
and private, this Court applies what is known as the state-action doctrine.
Under that doctrine, as relevant here, a private entity may be considered a
state actor when it exercises a function “traditionally exclusively reserved to
the State.” Jackson v. Metropolitan Edison Co., 419 U.S. 345 (1974).

This state-action case concerns the public access channels on Time Warner’s
[now Spectrum] cable system in Manhattan. Public access channels are
available for private citizens to use. The public access channels on Time
Warner’s cable system in Manhattan are operated by a private nonprofit
corporation known as MNN. The question here is whether MNN—even
though it is a private entity—nonetheless is a state actor when it operates the
public access channels. In other words, is operation of public access channels
on a cable system a traditional, exclusive public function? If so, then the First
Amendment would restrict MNN’s exercise of editorial discretion over the
speech and speakers on the public access channels.

Under the state-action doctrine as it has been articulated and applied by our
precedents, we conclude that operation of public access channels on a cable
system is not a traditional, exclusive public function. Moreover, a private
entity such as MNN who opens its property for speech by others is not
transformed by that fact alone into a state actor. In operating the public
access channels, MNN is a private actor, not a state actor, and MNN therefore
is not subject to First Amendment constraints on its editorial discretion. We
reverse in relevant part the judgment of the Second Circuit, and we remand
the case for further proceedings consistent with this opinion.

|
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A

Since the 1970s, public access channels have been a regular feature on cable
television systems throughout the United States. * * * * Congress passed and
President Reagan signed the Cable Communications Policy Act of 1984. The
Act authorized state and local governments to require cable operators to set
aside channels on their cable systems for public access.

The New York State Public Service Commission regulates cable franchising in
New York State and requires cable operators in the State to set aside
channels on their cable systems for public access. 16 N.Y. Codes, Rules &
Regs. §§ 895.1(f), 895.4(b) (2018). State law requires that use of the public
access channels be free of charge and first-come, first-served. Under state
law, the cable operator operates the public access channels unless the local
government in the area chooses to itself operate the channels or designates a
private entity to operate the channels.

Time Warner [now known as Spectrum] operates a cable system in
Manhattan. Under state law, Time Warner must set aside some channels on
its cable system for public access. New York City (the City) has designated a
private nonprofit corporation named Manhattan Neighborhood Network,
commonly referred to as MNN, to operate Time Warner’s public access
channels in Manhattan. This case involves a complaint against MNN
regarding its management of the public access channels.

B

Because this case comes to us on a motion to dismiss, we accept the
allegations in the complaint as true.

DeeDee Halleck and Jesus Papoleto Melendez produced public access
programming in Manhattan. They made a film about MNN’s alleged neglect of
the East Harlem community. Halleck submitted the film to MNN for airing on
MNN'’s public access channels, and MNN later televised the film. Afterwards,
MNN fielded multiple complaints about the film’s content. In response, MNN
temporarily suspended Halleck from using the public access channels.

Halleck and Melendez soon became embroiled in another dispute with MNN
staff. In the wake of that dispute, MNN ultimately suspended Halleck and
Melendez from all MNN services and facilities.

Halleck and Melendez then sued MNN, among other parties, in Federal
District Court. The two producers claimed that MNN violated their First
Amendment free-speech rights when MNN restricted their access to the
public access channels because of the content of their film.

MNN moved to dismiss the producers’ First Amendment claim on the ground
that MNN is not a state actor and therefore is not subject to First Amendment
restrictions on its editorial discretion. The District Court agreed with MNN
and dismissed the producers’ First Amendment claim.

35



The Second Circuit reversed in relevant part. In the majority opinion
authored by Judge Newman and joined by Judge Lohier, the court stated that
the public access channels in Manhattan are a public forum for purposes of
the First Amendment. Reasoning that “public forums are usually operated by
governments,” the court concluded that MNN is a state actor subject to First
Amendment constraints. Judge Lohier added a concurring opinion, explaining
that MNN also qualifies as a state actor for the independent reason that “New
York City delegated to MNN the traditionally public function of administering
and regulating speech in the public forum of Manhattan’s public access
channels.” Judge Jacobs dissented in relevant part, opining that MNN is not a
state actor. He reasoned that a private entity’s operation of an open forum for
speakers does not render the host entity a state actor. Judge Jacobs further
stated that the operation of public access channels is not a traditional,
exclusive public function.

We granted certiorari to resolve disagreement among the Courts of Appeals
on the question whether private operators of public access cable channels
are state actors subject to the First Amendment. Compare 882 F. 3d 300
(case below), with Wilcher v. Akron, 498 F. 3d 516 (6t Cir. 2007); and
Alliance for Community Media v. FCC, 56 F. 3d 105 (D.C. Cir. 1995).

11

Ratified in 1791, the First Amendment provides in relevant part that
“Congress shall make no law . .. abridging the freedom of speech.” Ratified in
1868, the Fourteenth Amendment makes the First Amendment’s Free Speech
Clause applicable against the States. * * * * The text and original meaning of
those Amendments, as well as this Court’s longstanding precedents, establish
that the Free Speech Clause prohibits only governmental abridgment of
speech. The Free Speech Clause does not prohibit private abridgment of
speech.

In accord with the text and structure of the Constitution, this Court’s state-
action doctrine distinguishes the government from individuals and private
entities. See Brentwood Academy v. Tennessee Secondary School Athletic Assn.,
531 U.S. 288, 295-296 (2001). By enforcing that constitutional boundary
between the governmental and the private, the state-action doctrine protects
a robust sphere of individual liberty.

Here, the producers claim that MNN, a private entity, restricted their access
to MNN'’s public access channels because of the content of the producers’
film. The producers have advanced a First Amendment claim against MNN.
The threshold problem with that First Amendment claim is a fundamental
one: MNN is a private entity.

Relying on this Court’s state-action precedents, the producers assert that
MNN is nonetheless a state actor subject to First Amendment constraints on
its editorial discretion. Under this Court’s cases, a private entity can qualify
as a state actor in a few limited circumstances—including, for example, (i)
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when the private entity performs a traditional, exclusive public function, see,
e.g., Jackson, 419 U.S. at 352-354; (ii) when the government compels the
private entity to take a particular action, see, e.g.,, Blum v. Yaretsky, 457 U.S.
991, 1004-1005 (1982); or (iii) when the government acts jointly with the
private entity, see, e.g., Lugar v. Edmondson Oil Co., 457 U.S. 922, 941-942
(1982).

The producers’ primary argument here falls into the first category: The
producers contend that MNN exercises a traditional, exclusive public
function when it operates the public access channels on Time Warner’s cable
system in Manhattan. We disagree.

A

Under the Court’s cases, a private entity may qualify as a state actor when it
exercises “powers traditionally exclusively reserved to the State.” Jackson,
419 U.S. at 352. It is not enough that the federal, state, or local government
exercised the function in the past, or still does. And it is not enough that the
function serves the public good or the public interest in some way. Rather, to
qualify as a traditional, exclusive public function within the meaning of our
state-action precedents, the government must have traditionally and
exclusively performed the function. See Rendell-Baker v. Kohn, 457 U.S. 830,
842 (1982); Jackson, 419 U.S. at 352-353; Evans v. Newton, 382 U.S. 296, 300
(1966).

The Court has stressed that “very few” functions fall into that category. Flagg
Bros., Inc. v. Brooks, 436 U.S. 149, 158 (1978). Under the Court’s cases, those
functions include, for example, running elections and operating a company
town. See Terry v. Adams, 345 U.S. 461, 468-470 (1953) (elections); Marsh v.
Alabama, 326 U.S. 501, 505-509 (1946) (company town); Smith v. Allwright,
321 U.S. 649, 662-666 (1944) (elections); Nixon v. Condon, 286 U.S. 73, 84-
89 (1932) (elections).” The Court has ruled that a variety of functions do not
fall into that category, including, for example: running sports associations
and leagues, administering insurance payments, operating nursing homes,
providing special education, representing indigent criminal defendants,
resolving private disputes, and supplying electricity. [citations omitted].

The relevant function in this case is operation of public access channels on a
cable system. That function has not traditionally and exclusively been
performed by government.

* {Court’s footnote 1}: Relatedly, this Court has recognized that a private entity may, under
certain circumstances, be deemed a state actor when the government has outsourced one of its
constitutional obligations to a private entity. In West v. Atkins, for example, the State was
constitutionally obligated to provide medical care to prison inmates. 487 U. S. 42, 56 (1988). That
scenario is not present here because the government has no such obligation to operate public
access channels.
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Since the 1970s, when public access channels became a regular feature on
cable systems, a variety of private and public actors have operated public
access channels, including: private cable operators; private nonprofit
organizations; municipalities; and other public and private community
organizations such as churches, schools, and libraries.

The history of public access channels in Manhattan further illustrates the
point. In 1971, public access channels first started operating in Manhattan.
Those early Manhattan public access channels were operated in large part by
private cable operators, with some help from private nonprofit
organizations. Those private cable operators continued to operate the public
access channels until the early 1990s, when MNN (also a private entity)
began to operate the public access channels.

In short, operating public access channels on a cable system is not a
traditional, exclusive public function within the meaning of this Court’s cases.

B

To avoid that conclusion, the producers widen the lens and contend that the
relevant function here is not simply the operation of public access channels
on a cable system, but rather is more generally the operation of a public
forum for speech. And according to the producers, operation of a public
forum for speech is a traditional, exclusive public function.

That analysis mistakenly ignores the threshold state-action question. When
the government provides a forum for speech (known as a public forum), the
government may be constrained by the First Amendment, meaning that the
government ordinarily may not exclude speech or speakers from the forum
on the basis of viewpoint, or sometimes even on the basis of content. See, e.g.,
Southeastern Promotions, Ltd. v. Conrad, 420 U.S. 546, 547, 555 (1975)
(private theater leased to the city); Police Dept. of Chicago v. Mosley, 408 U.S.
92, 93, 96 (1972) (sidewalks); Hague v. Committee for Industrial
Organization, 307 U.S. 496, 515-516 (1939) (streets and parks).

By contrast, when a private entity provides a forum for speech, the private
entity is not ordinarily constrained by the First Amendment because the
private entity is not a state actor. The private entity may thus exercise
editorial discretion over the speech and speakers in the forum. This Court so
ruled in its 1976 decision in Hudgens v. NLRB. There, the Court held that a
shopping center owner is not a state actor subject to First Amendment
requirements such as the public forum doctrine. 424 U.S. at 520-521.

The Hudgens decision reflects a commonsense principle: Providing some
kind of forum for speech is not an activity that only governmental entities
have traditionally performed. Therefore, a private entity who provides a
forum for speech is not transformed by that fact alone into a state actor. After
all, private property owners and private lessees often open their property for
speech. Grocery stores put up community bulletin boards. Comedy clubs host
open mic nights. As Judge Jacobs [in the Second Circuit opinion dissenting in
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part] persuasively explained, it “is not at all a near-exclusive function of the
state to provide the forums for public expression, politics, information, or
entertainment.”

In short, merely hosting speech by others is not a traditional, exclusive public
function and does not alone transform private entities into state actors
subject to First Amendment constraints.

If the rule were otherwise, all private property owners and private lessees
who open their property for speech would be subject to First Amendment
constraints and would lose the ability to exercise what they deem to be
appropriate editorial discretion within that open forum. Private property
owners and private lessees would face the unappetizing choice of allowing all
comers or closing the platform altogether. “The Constitution by no means
requires such an attenuated doctrine of dedication of private property to
public use.” Hudgens, 424 U.S. at 519. Benjamin Franklin did not have to
operate his newspaper as “a stagecoach, with seats for everyone.” F. MOTT,
AMERICAN JOURNALISM 55 (3d ed. 1962). That principle still holds true. As the
Court said in Hudgens, to hold that private property owners providing a
forum for speech are constrained by the First Amendment would be “to
create a court-made law wholly disregarding the constitutional basis on
which private ownership of property rests in this country.” The Constitution
does not disable private property owners and private lessees from exercising
editorial discretion over speech and speakers on their property.:

The producers here are seeking in effect to circumvent this Court’s case law,
including Hudgens. But Hudgens is sound, and we therefore reaffirm our
holding in that case.:

C

Next, the producers retort that this case differs from Hudgens because New
York City has designated MNN to operate the public access channels on Time
Warner’s cable system, and because New York State heavily regulates MNN
with respect to the public access channels. Under this Court’s cases, however,
those facts do not establish that MNN is a state actor.

New York City’s designation of MNN to operate the public access channels is
analogous to a government license, a government contract, or a government-
granted monopoly. But as the Court has long held, the fact that the
government licenses, contracts with, or grants a monopoly to a private entity
does not convert the private entity into a state actor—unless the private
entity is performing a traditional, exclusive public function. See, e.g. San
Francisco Arts & Athletics, 483 U.S. at 543-544 (exclusive-use rights and
corporate charters); Blum, 457 U.S. at 1011 (licenses); Rendell-Baker, 457
U.S. at 840-841 (contracts); Polk County, 454 U.S. at 319, n. 9, and 320-322
(law licenses); Jackson, 419 U.S. at 351-352 (electric monopolies); Columbia
Broadcasting System, Inc. v. Democratic National Committee, 412 U.S. 94, 120-
121 (1973) (broadcast licenses); Moose Lodge No. 107 v. Irvis, 407 U.S. 163,
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176-177 (1972) (liquor licenses); cf. Trustees of Dartmouth College v.
Woodward, 4 Wheat. 518, 638-639 (1819) (corporate charters). The same
principle applies if the government funds or subsidizes a private entity. See
Blum, 457 U.S. at 1011; Rendell-Baker, 457 U.S. at 840.

Numerous private entities in America obtain government licenses,
government contracts, or government-granted monopolies. If those facts
sufficed to transform a private entity into a state actor, a large swath of
private entities in America would suddenly be turned into state actors and be
subject to a variety of constitutional constraints on their activities. As this
Court’s many state-action cases amply demonstrate, that is not the law. Here,
therefore, the City’s designation of MNN to operate the public access
channels on Time Warner’s cable system does not make MNN a state actor.

So, too, New York State’s extensive regulation of MNN’s operation of the
public access channels does not make MNN a state actor. Under the State’s
regulations, air time on the public access channels must be free, and
programming must be aired on a first-come, first-served basis. Those
regulations restrict MNN’s editorial discretion and in effect require MNN to
operate almost like a common carrier. But under this Court’s cases, those
restrictions do not render MNN a state actor.

In Jackson v. Metropolitan Edison Co., the leading case on point, the Court
stated that the “fact that a business is subject to state regulation does not by
itself convert its action into that of the State.” In that case, the Court held that
“a heavily regulated, privately owned utility, enjoying at least a partial
monopoly in the providing of electrical service within its territory,” was not a
state actor. The Court explained that the “mere existence” of a “regulatory
scheme”—even if “extensive and detailed”—did not render the utility a state
actor. Nor did it matter whether the State had authorized the utility to
provide electric service to the community, or whether the utility was the only
entity providing electric service to much of that community.

This case closely parallels Jackson. Like the electric utility in Jackson, MNN is
“a heavily regulated, privately owned” entity. As in Jackson, the regulations
do not transform the regulated private entity into a state actor.

Put simply, being regulated by the State does not make one a state actor. See
Sullivan, 526 U.S. at 52; Blum, 457 U.S. at 1004; Rendell-Baker, 457 U.S. at
841-842; Jackson, 419 U.S. at 350; Moose Lodge, 407 U.S. at 176-177. As the
Court’s cases have explained, the “being heavily regulated makes you a state
actor” theory of state action is entirely circular and would significantly
endanger individual liberty and private enterprise. The theory would be
especially problematic in the speech context, because it could eviscerate
certain private entities’ rights to exercise editorial control over speech and
speakers on their properties or platforms. * * * *

In sum, we conclude that MNN is not subject to First Amendment constraints
on how it exercises its editorial discretion with respect to the public access
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channels. To be sure, MNN is subject to state-law constraints on its editorial
discretion (assuming those state laws do not violate a federal statute or the
Constitution). If MNN violates those state laws, or violates any applicable
contracts, MNN could perhaps face state-law sanctions or liability of some
kind. We of course take no position on any potential state-law questions. We
simply conclude that MNN, as a private actor, is not subject to First
Amendment constraints on how it exercises editorial discretion over the
speech and speakers on its public access channels.

I1.

Perhaps recognizing the problem with their argument that MNN is a state
actor under ordinary state-action principles applicable to private entities and
private property, the producers alternatively contend that the public access
channels are actually the property of New York City, not the property of Time
Warner or MNN. On this theory, the producers say (and the dissent agrees)
that MNN is in essence simply managing government property on behalf of
New York City.

The short answer to that argument is that the public access channels are not
the property of New York City. Nothing in the record here suggests that a
government (federal, state, or city) owns or leases either the cable system or
the public access channels at issue here. Both Time Warner and MNN are
private entities. Time Warner is the cable operator, and it owns its cable
network, which contains the public access channels. MNN operates those
public access channels with its own facilities and equip- ment. The City does
not own or lease the public access channels, and the City does not possess a
formal easement or other property interest in those channels. * * * *

It is true that the City has allowed the cable operator, Time Warner, to lay
cable along public rights-of-way in the City. But Time Warner’s access to
public rights-of- way does not alter the state-action analysis. * * * * But the
same is true for utility providers, such as the electric utility in Jackson. Put
simply, a private entity’s permission from government to use public rights-
of-way does not render that private entity a state actor.

Having said all that, our point here should not be read too broadly. Under the
laws in certain States, including New York, a local government may decide to
itself operate the public access channels on a local cable system (as many
local governments in New York State and around the country already do), or
could take appropriate steps to obtain a property interest in the public access
channels. Depending on the circumstances, the First Amendment might then
constrain the local government’s operation of the public access channels. We
decide only the case before us in light of the record before us.

* Xk %

[star ellipses in original]
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It is sometimes said that the bigger the government, the smaller the
individual. Consistent with the text of the Constitution, the state-action
doctrine enforces a critical boundary between the government and the
individual, and thereby protects a robust sphere of individual liberty.
Expanding the state-action doctrine beyond its traditional boundaries would
expand governmental control while restricting individual liberty and private
enterprise. We decline to do so in this case.

MNN is a private entity that operates public access channels on a cable
system. Operating public access channels on a cable system is not a
traditional, exclusive public function. A private entity such as MNN who
opens its property for speech by others is not transformed by that fact alone
into a state actor. Under the text of the Constitution and our precedents, MNN
is not a state actor subject to the First Amendment. We reverse in relevant
part the judgment of the Second Circuit, and we remand the case for further
proceedings consistent with this opinion.

It is so ordered.

JUSTICE SOTOMAYOR, WITH WHOM JUSTICE GINSBURG, JUSTICE BREYER, AND JUSTICE
KAGAN JOIN, DISSENTING.

The Court tells a very reasonable story about a case that is not before us. I
write to address the one that is.

This is a case about an organization appointed by the government to
administer a constitutional public forum. (It is not, as the Court suggests,
about a private property owner that simply opened up its property to
others.) New York City (the City) secured a property interest in public-access
television channels when it granted a cable franchise to a cable company.
State regulations require those public-access channels to be made open to
the public on terms that render them a public forum. The City contracted out
the administration of that forum to a private organization, petitioner
Manhattan Community Access Corporation (MNN). By accepting that agency
relationship, MNN stepped into the City’s shoes and thus qualifies as a state
actor, subject to the First Amendment like any other.

I
A

A cable-television franchise is, essentially, a license to create a system for
distributing cable TV in a certain area. It is a valuable right, usually conferred
on a private company by a local government. A private company cannot enter
a local cable market without one.

Cable companies transmit content through wires that stretch “between a
transmission facility and the television sets of individual subscribers.”
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Creating this network of wires is a disruptive undertaking that “entails the
use of public rights-of-way and easements.”

New York State authorizes municipalities to grant cable franchises to cable
companies of a certain size only if those companies agree to set aside at least
one public access channel. New York then requires that those public-access
channels be open to all comers on “a first-come, first-served,
nondiscriminatory basis.” Likewise, the State prohibits both cable
franchisees and local governments from “exercis[ing] any editorial control”
over the channels, aside from regulating obscenity and other unprotected
content.

B

Years ago, New York City (no longer a party to this suit) and Time Warner
Entertainment Company (never a party to this suit) entered into a cable-
franchise agreement. Time Warner received a cable franchise; the City
received public-access channels. The agreement also provided that the
public-access channels would be operated by an independent, nonprofit
corporation chosen by the Manhattan borough president. But the City, as the
practice of other New York municipalities confirms, could have instead
chosen to run the channels itself.

MNN is the independent nonprofit that the borough president appointed to
run the channels; indeed, MNN appears to have been incorporated in 1991
for that precise purpose, with seven initial board members selected by the
borough president (though only two thus selected today). The City arranged
for MNN to receive startup capital from Time Warner and to be funded
through franchise fees from Time Warner and other Manhattan cable
franchisees. As the borough president announced upon MNN’s formation in
1991, MNN’s “central charge is to administer and manage all the public
access channels of the cable television systems in Manhattan.”

As relevant here, respondents DeeDee Halleck and Jesus Papoleto Melendez
sued MNN in U.S. District Court for the Southern District of New York * * *
and alleged that the public-access channels, “[r]equired by state regulation
and [the] local franchise agreements,” are “a designated public forum of
unlimited character”; that the City had “delegated control of that public
forum to MNN”; and that MNN had, in turn, engaged in viewpoint
discrimination in violation of respondents’ First Amendment rights. * * * *

II

[ would affirm the judgment below. * * * * Just as the City would have been
subject to the First Amendment had it chosen to run the forum itself, MNN
assumed the same responsibility when it accepted the delegation.

A
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When a person alleges a violation of the right to free speech, courts generally
must consider not only what was said but also in what context it was said.

[Sotomayor’s discusses viewpoint discrimination and public forum doctrine
under the First Amendment]

[Sotomayor discusses and concludes that public access channels represent a
type of property interest of the government that subjects them to the
requirements of the First Amendment.]

B

If New York’s public-access channels are a public forum, it follows that New
York cannot evade the First Amendment by contracting out administration of
that forum to a private agent. When MNN took on the responsibility of

administering the forum, it stood in the City’s shoes and became a state actor
k %k k %k

This conclusion follows from the Court’s decision in West v. Atkins, 487 U.S.
42 (1988). The Court in West unanimously held that a doctor hired to
provide medical care to state prisoners was a state actor [subject to the
Constitution]. Each State must provide medical care to prisoners, the Court
explained, and when a State hires a private doctor to do that job, the doctor
becomes a state actor, “clothed with the authority of state law.” If a doctor
hired by the State abuses his role, the harm is “caused, in the sense relevant
for state-action inquiry,” by the State’s having incarcerated the prisoner and
put his medical care in that doctor’s hands. * * * *

West resolves this case. Although the settings are different, the legal features
are the same: When a government (1) makes a choice that triggers
constitutional obligations, and then (2) contracts out those constitutional
responsibilities to a private entity, that entity—in agreeing to take on the
job—becomes a state actor [for purposes of the Constitution].

Not all acts of governmental delegation necessarily trigger constitutional
obligations, but this one did. * * * *

The City could have done the job itself, but it instead delegated that job to a
private entity, MNN. MNN could have said no, but it said yes. (Indeed, it
appears to exist entirely to do this job.) By accepting the job, MNN accepted
the City’s responsibilities. See West, 487 U. S., at 55. The First Amendment
does not fall silent simply because a government hands off the
administration of its constitutional duties to a private actor.

II

The majority acknowledges that the First Amendment could apply when a
local government either (1) has a property interest in public-access channels
or (2) is more directly involved in administration of those channels than the
City is here. And it emphasizes that it “decide[s] only the case before us in
light of the record before us.” These case-specific qualifiers sharply limit the
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immediate effect of the majority’s decision, but that decision is still
meaningfully wrong in two ways. First, the majority erroneously decides the
property question against the plaintiffs as a matter of law. Second, and more
fundamentally, the majority mistakes a case about the government choosing
to hand off responsibility to an agent for a case about a private entity that
simply enters a marketplace. * * * *

More fundamentally, the majority’s opinion erroneously fixates on a type of
case that is not before us: one in which a private entity simply enters the
marketplace and is then subject to government regulation. The majority
swings hard at the wrong pitch * * * *

The majority focuses on Jackson v. Metropolitan Edison Co., 419 U. S. 345
(1974), which is a paradigmatic example of a line of cases that reject
[constitutional] liability for private actors that simply operate against a
regulatory backdrop. Jackson emphasized that the “fact that a business is
subject to state regulation does not by itself convert its action into that of the
State.” * * * *

The Jackson line of cases is inapposite here. MNN is not a private entity that
simply ventured into the market- place. * * * * To say that MNN is nothing
more than a private organization regulated by the government is like saying
that a waiter at a restaurant is an independent food seller who just happens
to be highly regulated by the restaurant’s owners.

The majority also relies on the Court’s statements that its “public function”
test requires that a function have been “traditionally and exclusively
performed” by the government. (emphasis deleted). Properly understood,
that rule cabins liability in cases such as Jackson in which a private actor
ventures of its own accord into territory shared (or regulated) by the
government (e.g., by opening a power company or a shopping center). The
Court made clear in West that the rule did not reach further, explaining that
“the fact that a state employee’s role parallels one in the private sector” does
not preclude a finding of state action.

When the government hires an agent, in other words, the question is not
whether it hired the agent to do something that can be done in the private
marketplace too. If that were the key question, the doctor in West would not
have been a state actor. Nobody thinks that orthopedics is a function
“traditionally exclusively reserved to the State.”

The majority consigns West to a footnote, asserting that its “scenario is not
present here because the government has no [constitutional] obligation to
operate public access channels.” The majority suggests that West is different
because “the State was constitutionally obligated to provide medical care to
prison inmates.” But what the majority ignores is that the State in West had
no constitutional obligation to open the prison or incarcerate the prisoner in
the first place; the obligation to provide medical care arose when it made
those prior choices.
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The City had a comparable constitutional obligation here—one brought
about by its own choices, made against a state-law backdrop. The City, of
course, had no constitutional obligation to award a cable franchise or to
operate public-access channels. But once the City did award a cable franchise,
New York law required the City to obtain public-access channels, and to open
them up as a public forum. That is when the City’s obligation to act in
accordance with the First Amendment with respect to the channels arose.
That is why, when the City handed the administration of that forum off to an
agent, the Constitution followed.

* * ** But two dangers lurk here regardless. On the one hand, if the City’s
decision to outsource the channels to a private entity did render the First
Amendment irrelevant, there would be substantial cause to worry about the
potential abuses that could follow. Can a state university evade the First
Amendment by hiring a nonprofit to apportion funding to student groups?
Can a city do the same by appointing a corporation to run a municipal
theater? What about its parks?

On the other hand, the majority hastens to qualify its decision and to cabin it
to the specific facts of this case. Those are prudent limitations. Even so, the
majority’s focus on Jackson still risks sowing confusion among the lower
courts about how and when government outsourcing will render any abuses
that follow beyond the reach of the Constitution.

In any event, there should be no confusion here. MNN is not a private entity
that ventured into the marketplace and found itself subject to government
regulation. It was asked to do a job by the government and compensated
accordingly. If it does not want to do that job anymore, it can stop (subject,
like any other entity, to its contractual obligations). But as long as MNN
continues to wield the power it was given by the government, it stands in the
government’s shoes and must abide by the First Amendment like any other
government actor.

IV

This is not a case about bigger governments and smaller individuals, it is a
case about principals and agents. New York City opened up a public forum on
public-access channels in which it has a property interest. It asked MNN to
run that public forum, and MNN accepted the job. That makes MNN subject to
the First Amendment, just as if the City had decided to run the public forum
itself.

While the majority emphasizes that its decision is narrow and factbound, that
does not make it any less misguided. It is crucial that the Court does not
continue to ignore the reality, fully recognized by our precedents, that
private actors who have been delegated constitutional responsibilities like
this one should be accountable to the Constitution’s demands. I respectfully
dissent.
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VI. Reconsidering the Civil Rights Cases

The Civil Rights Cases

109 U.S. 3 (1883)

(Consolidating: U.S. v Stanley; U.S. v Ryan; U.S. v Nichols; U.S. v Singleton;
Robinson and wife v Memphis & Charleston Railroad Company)

BRADLEY, J., DELIVERED THE OPINION OF THE COURT IN WHICH WAITE, C.J., MILLER, FIELD, W0ODS,

MATTHEWS, GRAY, AND BLATCHFORD, ]], JOINED. HARLAN, J., FILED A DISSENTING OPINION.

{from the Court’s Syllabus}:

These cases were all founded on the first and second sections of the
Act of Congress known as the Civil Rights Act, passed March 1st, 1875,
entitled "An Act to protect all citizens in their civil and legal rights." 18
Stat. 335. Two of the cases, those against Stanley and Nichols, were
indictments for denying to persons of color the accommodations and
privileges of an inn or hotel; two of them, those against Ryan and
Singleton, were, one on information, the other an indictment, for
denying to individuals the privileges and accommodations of a
theatre, the information against Ryan being for refusing a colored
person a seat in the dress circle of Maguire's theatre in San Francisco,
and the indictment against Singleton was for denying to another
person, whose color was not stated, the full enjoyment of the
accommodations of the theatre known as the Grand Opera House in
New York, said denial not being made for any reasons by law
applicable to citizens of every race and color, and regardless of any

previous condition of servitude.

The case of Robinson and wife against the Memphis & Charleston R.R.
Company was an action brought in the Circuit Court of the United
States for the Western District of Tennessee to recover the penalty of
five hundred dollars given by the second section of the act, and the
gravamen was the refusal by the conductor of the railroad company to
allow the wife to ride in the ladies' car, for the reason, as stated in one

of the counts, that she was a person of African descent. * * * *

The Stanley, Ryan, Nichols, and Singleton cases were submitted
together by the solicitor general at the last term of court, on the 7th
day of November, 1882. There were no appearances, and no briefs

filed for the defendants.

The Robinson case was submitted on the briefs at the last term, on the

9th day of March, 1883.
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MR. JUSTICE BRADLEY DELIVERED THE OPINION OF THE COURT.

It is obvious that the primary and important question in all the cases is the
constitutionality of the law: for if the law is unconstitutional none of the
prosecutions can stand.

The sections of the law referred to provide as follows:

"SEC. 1. That all persons within the jurisdiction of the United States shall be
entitled to the full and equal enjoyment of the accommodations, advantages,
facilities, and privileges of inns, public conveyances on land or water,
theatres, and other places of public amusement; subject only to the
conditions and limitations established by law, and applicable alike to
citizens of every race and color, regardless of any previous condition of
servitude.

"SEC. 2. That any person who shall violate the foregoing section by denying
to any citizen, except for reasons by law applicable to citizens of every race
and color, and regardless of any previous condition of servitude, the full
enjoyment of any of the accommodations, advantages, facilities, or privileges
in said section enumerated, or by aiding or inciting such denial, shall for
every such offence forfeit and pay the sum of five hundred dollars to the
person aggrieved thereby, to be recovered in an action of debt, with full
costs; and shall also, for every such offence, be deemed guilty of a
misdemeanor, and, upon conviction thereof, shall be fined not less than five
hundred nor more than one thousand dollars, or shall be imprisoned not less
than thirty days nor more than one year: Provided, That all persons may
elect to sue for the penalty aforesaid, or to proceed under their rights at
common law and by State statutes; and having so elected to proceed in the
one mode or the other, their right to proceed in the other jurisdiction shall
be barred. But this provision shall not apply to criminal proceedings, either
under this act or the criminal law of any State: And provided further, That a
judgment for the penalty in favor of the party aggrieved, or a judgment upon
an indictment, shall be a bar to either prosecution respectively.”

Are these sections constitutional? The first section, which is the principal
one, cannot be fairly understood without attending to the last clause, which
qualifies the preceding part.

The essence of the law is, not to declare broadly that all persons shall be
entitled to the full and equal enjoyment of the accommodations, advantages,
facilities, and privileges of inns, public conveyances, and theatres; but that
such enjoyment shall not be subject to any conditions applicable only to
citizens of a particular race or color, or who had been in a previous condition
of servitude. In other words, it is the purpose of the law to declare that, in the
enjoyment of the accommodations and privileges of inns, public conveyances,
theatres, and other places of public amusement, no distinction shall be made
between citizens of different race or color, or between those who have, and
those who have not, been slaves. Its effect is to declare, that in all inns, public
conveyances, and places of amusement, colored citizens, whether formerly
slaves or not, and citizens of other races, shall have the same
accommodations and privileges in all inns, public conveyances, and places of
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amusement as are enjoyed by white citizens; and vice versa. The second
section makes it a penal offence in any person to deny to any citizen of any
race or color, regardless of previous servitude, any of the accommodations or
privileges mentioned in the first section.

Has Congress constitutional power to make such a law? Of course, no one will
contend that the power to pass it was contained in the Constitution before
the adoption of the last three amendments. The power is sought, first, in the
Fourteenth Amendment, and the views and arguments of distinguished
Senators, advanced whilst the law was under consideration, claiming
authority to pass it by virtue of that amendment, are the principal arguments
adduced in favor of the power. We have carefully considered those
arguments, as was due to the eminent ability of those who put them forward,
and have felt, in all its force, the weight of authority which always invests a
law that Congress deems itself competent to pass. But the responsibility of an
independent judgment is now thrown upon this court; and we are bound to
exercise it according to the best lights we have.

The first section of the Fourteenth Amendment (which is the one relied on),
after declaring who shall be citizens of the United States, and of the several
States, is prohibitory in its character, and prohibitory upon the States. It
declares that:

"No State shall make or enforce any law which shall abridge the privileges or
immunities of citizens of the United States; nor shall any State deprive any
person of life, liberty, or property without due process of law; nor deny to
any person within its jurisdiction the equal protection of the laws."

It is State action of a particular character that is prohibited. Individual
invasion of individual rights is not the subject-matter of the amendment. It
has a deeper and broader scope. It nullifies and makes void all State
legislation, and State action of every kind, which impairs the privileges and
immunities of citizens of the United States, or which injures them in life,
liberty or property without due process of law, or which denies to any of
them the equal protection of the laws. It not only does this, but, in order that
the national will, thus declared, may not be a mere brutum fulmen, the last
section of the amendment invests Congress with power to enforce it by
appropriate legislation. To enforce what? To enforce the prohibition. To
adopt appropriate legislation for correcting the effects of such prohibited
State laws and State acts, and thus to render them effectually null, void, and
innocuous. This is the legislative power conferred upon Congress, and this is
the whole of it. It does not invest Congress with power to legislate upon
subjects which are within the domain of State legislation; but to provide
modes of relief against State legislation, or State action, of the kind referred
to. It does not authorize Congress to create a code of municipal law for the
regulation of private rights; but to provide modes of redress against the
operation of State laws, and the action of State officers executive or judicial,
when these are subversive of the fundamental rights specified in the
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amendment. Positive rights and privileges are undoubtedly secured by the
Fourteenth Amendment; but they are secured by way of prohibition against
State laws and State proceedings affecting those rights and privileges, and by
power given to Congress to legislate for the purpose of carrying such
prohibition into effect; and such legislation must necessarily be predicated
upon such supposed State laws or State proceedings, and be directed to the
correction of their operation and effect. * * * *

[U]ntil some State law has been passed, or some State action through its
officers or agents has been taken, adverse to the rights of citizens sought to
be protected by the Fourteenth Amendment, no legislation of the United
States under said amendment, nor any proceeding under such legislation, can
be called into activity: for the prohibitions of the amendment are against
State laws and acts done under State authority. Of course, legislation may,
and should be, provided in advance to meet the exigency when it arises; but
it should be adapted to the mischief and wrong which the amendment was
intended to provide against; and that is, State laws, or State action of some
kind, adverse to the rights of the citizen secured by the amendment. Such
legislation cannot properly cover the whole domain of rights appertaining to
life, liberty and property, defining them and providing for their vindication.
That would be to establish a code of municipal law regulative of all private
rights between man and man in society. It would be to make Congress take
the place of the State legislatures and to supersede them. It is absurd to
affirm that, because the rights of life, liberty and property (which include all
civil rights that men have), are by the amendment sought to be protected
against invasion on the part of the State without due process of law, Congress
may therefore provide due process of law for their vindication in every case;
and that, because the denial by a State to any persons, of the equal protection
of the laws, is prohibited by the amendment, therefore Congress may
establish laws for their equal protection. In fine, the legislation which
Congress is authorized to adopt in this behalf is not general legislation upon
the rights of the citizen, but corrective legislation, that is, such as may be
necessary and proper for counteracting such laws as the States may adopt or
enforce, and which, by the amendment, they are prohibited from making or
enforcing, or such acts and proceedings as the States may commit or take,
and which, by the amendment, they are prohibited from committing or
taking. It is not necessary for us to state, if we could, what legislation would
be proper for Congress to adopt. It is sufficient for us to examine whether the
law in question is of that character.

An inspection of the law shows that it makes no reference whatever to any
supposed or apprehended violation of the Fourteenth Amendment on the
part of the States. It is not predicated on any such view. It proceeds ex directo
to declare that certain acts committed by individuals shall be deemed
offences, and shall be prosecuted and punished by proceedings in the courts
of the United States. It does not profess to be corrective of any constitutional
wrong committed by the States; it does not make its operation to depend
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upon any such wrong committed. It applies equally to cases arising in States
which have the justest laws respecting the personal rights of citizens, and
whose authorities are ever ready to enforce such laws, as to those which
arise in States that may have violated the prohibition of the amendment. In
other words, it steps into the domain of local jurisprudence, and lays down
rules for the conduct of individuals in society towards each other, and
imposes sanctions for the enforcement of those rules, without referring in
any manner to any supposed action of the State or its authorities.

If this legislation is appropriate for enforcing the prohibitions of the
amendment, it is difficult to see where it is to stop. Why may not Congress
with equal show of authority enact a code of laws for the enforcement and
vindication of all rights of life, liberty, and property? If it is supposable that
the States may deprive persons of life, liberty, and property without due
process of law (and the amendment itself does suppose this), why should not
Congress proceed at once to prescribe due process of law for the protection
of every one of these fundamental rights, in every possible case, as well as to
prescribe equal privileges in inns, public conveyances, and theatres? The
truth is, that the implication of a power to legislate in this manner is based
upon the assumption that if the States are forbidden to legislate or act in a
particular way on a particular subject, and power is conferred upon Congress
to enforce the prohibition, this gives Congress power to legislate generally
upon that subject, and not merely power to provide modes of redress against
such State legislation or action. The assumption is certainly unsound. It is
repugnant to the Tenth Amendment of the Constitution, which declares that
powers not delegated to the United States by the Constitution, nor prohibited
by it to the States, are reserved to the States respectively or to the people.

* * % > 1]t is proper to state that civil rights, such as are guaranteed by the
Constitution against State aggression, cannot be impaired by the wrongful
acts of individuals, unsupported by State authority in the shape of laws,
customs, or judicial or executive proceedings. The wrongful act of an
individual, unsupported by any such authority, is simply a private wrong, or
a crime of that individual; an invasion of the rights of the injured party, it is
true, whether they affect his person, his property, or his reputation; but if not
sanctioned in some way by the State, or not done under State authority, his
rights remain in full force, and may presumably be vindicated by resort to the
laws of the State for redress. An individual cannot deprive a man of his right
to vote, to hold property, to buy and sell, to sue in the courts, or to be a
witness or a juror; he may, by force or fraud, interfere with the enjoyment of
the right in a particular case; he may commit an assault against the person, or
commit murder, or use ruffian violence at the polls, or slander the good name
of a fellow citizen; but, unless protected in these wrongful acts by some
shield of State law or State authority, he cannot destroy or injure the right; he
will only render himself amenable to satisfaction or punishment; and
amenable therefor to the laws of the State where the wrongful acts are
committed. Hence, in all those cases where the Constitution seeks to protect
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the rights of the citizen against discriminative and unjust laws of the State by
prohibiting such laws, it is not individual offences, but abrogation and denial
of rights, which it denounces, and for which it clothes the Congress with
power to provide a remedy. This abrogation and denial of rights, for which
the States alone were or could be responsible, was the great seminal and
fundamental wrong which was intended to be remedied. And the remedy to
be provided must necessarily be predicated upon that wrong. It must assume
that in the cases provided for, the evil or wrong actually committed rests
upon some State law or State authority for its excuse and perpetration.

* % * [I]t is clear that the law in question cannot be sustained by any grant
of legislative power made to Congress by the Fourteenth Amendment. That
amendment prohibits the States from denying to any person the equal
protection of the laws, and declares that Congress shall have power to
enforce, by appropriate legislation, the provisions of the amendment. The
law in question, without any reference to adverse State legislation on the
subject, declares that all persons shall be entitled to equal accommodations
and privileges of inns, public conveyances, and places of public amusement,
and imposes a penalty upon any individual who shall deny to any citizen such
equal accommodations and privileges. This is not corrective legislation; it is
primary and direct; it takes immediate and absolute possession of the subject
of the right of admission to inns, public conveyances, and places of
amusement. It supersedes and displaces State legislation on the same subject,
or only allows it permissive force. It ignores such legislation, and assumes
that the matter is one that belongs to the domain of national regulation.
Whether it would not have been a more effective protection of the rights of
citizens to have clothed Congress with plenary power over the whole subject,
is not now the question. What we have to decide is, whether such plenary
power has been conferred upon Congress by the Fourteenth Amendment;
and, in our judgment, it has not.

We have discussed the question presented by the law on the assumption that
a right to enjoy equal accommodation and privileges in all inns, public
conveyances, and places of public amusement, is one of the essential rights of
the citizen which no State can abridge or interfere with. Whether it is such a
right, or not, is a different question which, in the view we have taken of the
validity of the law on the ground already stated, it is not necessary to
examine.

* * % % But the power of Congress to adopt direct and primary, as

distinguished from corrective legislation, on the subject in hand, is sought, in
the second place, from the Thirteenth Amendment, which abolishes slavery.
This amendment declares "that neither slavery, nor involuntary servitude,
except as a punishment for crime, whereof the party shall have been duly
convicted, shall exist within the United States, or any place subject to their
jurisdiction;" and it gives Congress power to enforce the amendment by
appropriate legislation.
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This amendment, as well as the Fourteenth, is undoubtedly self-executing
without any ancillary legislation, so far as its terms are applicable to any
existing state of circumstances. By its own unaided force and effect it
abolished slavery, and established universal freedom. Still, legislation may be
necessary and proper to meet all the various cases and circumstances to be
affected by it, and to prescribe proper modes of redress for its violation in
letter or spirit. And such legislation may be primary and direct in its
character; for the amendment is not a mere prohibition of State laws
establishing or upholding slavery, but an absolute declaration that slavery or
involuntary servitude shall not exist in any part of the United States.

It is true, that slavery cannot exist without law, any more than property in
lands and goods can exist without law: and, therefore, the Thirteenth
Amendment may be regarded as nullifying all State laws which establish or
uphold slavery. But it has a reflex character also, establishing and decreeing
universal civil and political freedom throughout the United States; and it is
assumed, that the power vested in Congress to enforce the article by
appropriate legislation, clothes Congress with power to pass all laws
necessary and proper for abolishing all badges and incidents of slavery in the
United States: and upon this assumption it is claimed, that this is sufficient
authority for declaring by law that all persons shall have equal
accommodations and privileges in all inns, public conveyances, and places of
amusement; the argument being, that the denial of such equal
accommodations and privileges is, in itself, a subjection to a species of
servitude within the meaning of the amendment. Conceding the major
proposition to be true, that Congress has a right to enact all necessary and
proper laws for the obliteration and prevention of slavery with all its badges
and incidents, is the minor proposition also true, that the denial to any
person of admission to the accommodations and privileges of an inn, a public
conveyance, or a theatre, does subject that person to any form of servitude,
or tend to fasten upon him any badge of slavery? If it does not, then power to
pass the law is not found in the Thirteenth Amendment.

In a very able and learned presentation of the cognate question as to the
extent of the rights, privileges and immunities of citizens which cannot
rightfully be abridged by state laws under the Fourteenth Amendment, made
in a former case, a long list of burdens and disabilities of a servile character,
incident to feudal vassalage in France, and which were abolished by the
decrees of the National Assembly, was presented for the purpose of showing
that all inequalities and observances exacted by one man from another were
servitudes, or badges of slavery, which a great nation, in its effort to establish
universal liberty, made haste to wipe out and destroy. But these were
servitudes imposed by the old law, or by long custom, which had the force of
law, and exacted by one man from another without the latter's consent.
Should any such servitudes be imposed by a state law, there can be no doubt
that the law would be repugnant to the Fourteenth, no less than to the
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Thirteenth Amendment; nor any greater doubt that Congress has adequate
power to forbid any such servitude from being exacted.

But is there any similarity between such servitudes and a denial by the
owner of an inn, a public conveyance, or a theatre, of its accommodations and
privileges to an individual, even though the denial be founded on the race or
color of that individual? Where does any slavery or servitude, or badge of
either, arise from such an act of denial? Whether it might not be a denial of a
right which, if sanctioned by the state law, would be obnoxious to the
prohibitions of the Fourteenth Amendment, is another question. But what
has it to do with the question of slavery?

It may be that by the Black Code (as it was called), in the times when slavery
prevailed, the proprietors of inns and public conveyances were forbidden to
receive persons of the African race, because it might assist slaves to escape
from the control of their masters. This was merely a means of preventing
such escapes, and was no part of the servitude itself. A law of that kind could
not have any such object now, however justly it might be deemed an invasion
of the party's legal right as a citizen, and amenable to the prohibitions of the
Fourteenth Amendment.

The long existence of African slavery in this country gave us very distinct
notions of what it was, and what were its necessary incidents. Compulsory
service of the slave for the benefit of the master, restraint of his movements
except by the master's will, disability to hold property, to make contracts, to
have a standing in court, to be a witness against a white person, and such like
burdens and incapacities, were the inseparable incidents of the institution.
Severer punishments for crimes were imposed on the slave than on free
persons guilty of the same offences. Congress, as we have seen, by the Civil
Rights Bill of 1866, passed in view of the Thirteenth Amendment, before the
Fourteenth was adopted, undertook to wipe out these burdens and
disabilities, the necessary incidents of slavery, constituting its substance and
visible form; and to secure to all citizens of every race and color, and without
regard to previous servitude, those fundamental rights which are the essence
of civil freedom, namely, the same right to make and enforce contracts, to
sue, be parties, give evidence, and to inherit, purchase, lease, sell and convey
property, as is enjoyed by white citizens. Whether this legislation was fully
authorized by the Thirteenth Amendment alone, without the support which
it afterward received from the Fourteenth Amendment, after the adoption of
which it was re-enacted with some additions, it is not necessary to inquire. It
is referred to for the purpose of showing that at that time (in 1866) Congress
did not assume, under the authority given by the Thirteenth Amendment, to
adjust what may be called the social rights of men and races in the
community; but only to declare and vindicate those fundamental rights
which appertain to the essence of citizenship, and the enjoyment or
deprivation of which constitutes the essential distinction between freedom
and slavery.
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We must not forget that the province and scope of the Thirteenth and
Fourteenth amendments are different; the former simply abolished slavery:
the latter prohibited the States from abridging the privileges or immunities
of citizens of the United States; from depriving them of life, liberty, or
property without due process of law, and from denying to any the equal
protection of the laws. The amendments are different, and the powers of
Congress under them are different. What Congress has power to do under
one, it may not have power to do under the other. Under the Thirteenth
Amendment, it has only to do with slavery and its incidents. Under the
Fourteenth Amendment, it has power to counteract and render nugatory all
State laws and proceedings which have the effect to abridge any of the
privileges or immunities of citizens of the United States, or to deprive them of
life, liberty or property without due process of law, or to deny to any of them
the equal protection of the laws. Under the Thirteenth Amendment, the
legislation, so far as necessary or proper to eradicate all forms and incidents
of slavery and involuntary servitude, may be direct and primary, operating
upon the acts of individuals, whether sanctioned by State legislation or not;
under the Fourteenth, as we have already shown, it must necessarily be, and
can only be, corrective in its character, addressed to counteract and afford
relief against State regulations or proceedings.

The only question under the present head, therefore, is, whether the refusal
to any persons of the accommodations of an inn, or a public conveyance, or a
place of public amusement, by an individual, and without any sanction or
support from any State law or regulation, does inflict upon such persons any
manner of servitude, or form of slavery, as those terms are understood in this
country? Many wrongs may be obnoxious to the prohibitions of the
Fourteenth Amendment which are not, in any just sense, incidents or
elements of slavery. Such, for example, Would be the taking of private
property without due process of law; or allowing persons who have
committed certain crimes (horse stealing, for example) to be seized and hung
by the posse comitatus without regular trial; or denying to any person, or
class of persons, the right to pursue any peaceful avocations allowed to
others. What is called class legislation would belong to this category, and
would be obnoxious to the prohibitions of the Fourteenth Amendment, but
would not necessarily be so to the Thirteenth, when not involving the idea of
any subjection of one man to another. The Thirteenth Amendment has
respect, not to distinctions of race, or class, or color, but to slavery. The
Fourteenth Amendment extends its protection to races and classes, and
prohibits any State legislation which has the effect of denying to any race or
class, or to any individual, the equal protection of the laws.

* ok ko After giving to these questions all the consideration which their
importance demands, we are forced to the conclusion that such an act of
refusal has nothing to do with slavery or involuntary servitude, and that if it
is violative of any right of the party, his redress is to be sought under the laws
of the State; or if those laws are adverse to his rights and do not protect him,
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his remedy will be found in the corrective legislation which Congress has
adopted, or may adopt, for counteracting the effect of State laws, or State
action, prohibited by the Fourteenth Amendment. It would be running the
slavery argument into the ground to make it apply to every act of
discrimination which a person may see fit to make as to the guests he will
entertain, or as to the people he will take into his coach or cab or car, or
admit to his concert or theatre, or deal with in other matters of intercourse
or business. Innkeepers and public carriers, by the laws of all the States, so
far as we are aware, are bound, to the extent of their facilities, to furnish
proper accommodation to all unobjectionable persons who in good faith
apply for them. If the laws themselves make any unjust discrimination,
amenable to the prohibitions of the Fourteenth Amendment, Congress has
full power to afford a remedy under that amendment and in accordance with
it.

When a man has emerged from slavery, and by the aid of beneficent
legislation has shaken off the inseparable concomitants of that state, there
must be some stage in the progress of his elevation when he takes the rank of
a mere citizen, and ceases to be the special favorite of the laws, and when his
rights as a citizen, or a man, are to be protected in the ordinary modes by
which other men's rights are protected. There were thousands of free
colored people in this country before the abolition of slavery, enjoying all the
essential rights of life, liberty and property the same as white citizens; yet no
one, at that time, thought that it was any invasion of his personal status as a
freeman because he was not admitted to all the privileges enjoyed by white
citizens, or because he was subjected to discriminations in the enjoyment of
accommodations in inns, public conveyances and places of amusement. Mere
discriminations on account of race or color were not regarded as badges of
slavery. If, since that time, the enjoyment of equal rights in all these respects
has become established by constitutional enactment, it is not by force of the
Thirteenth Amendment (which merely abolishes slavery), but by force of the
Thirteenth and Fifteenth Amendments.

On the whole we are of opinion, that no countenance of authority for the
passage of the law in question can be found in either the Thirteenth or
Fourteenth Amendment of the Constitution; and no other ground of authority
for its passage being suggested, it must necessarily be declared void, at least
so far as its operation in the several States is concerned.

This conclusion disposes of the cases now under consideration. In the cases
of the United States v. Michael Ryan, and of Richard A. Robinson and Wife v.
The Memphis Charleston Railroad Company, the judgments must be
affirmed. In the other cases, the answer to be given will be that the first and
second sections of the act of Congress of March 1st, 1875, entitled "An Act to
protect all citizens in their civil and legal rights," are unconstitutional and
void, and that judgment should be rendered upon the several indictments in
those cases accordingly.
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And it is so ordered.

MR. JUSTICE HARLAN DISSENTING.

The opinion in these cases proceeds, it seems to me, upon grounds entirely
too narrow and artificial. I cannot resist the conclusion that the substance
and spirit of the recent amendments of the Constitution have been sacrificed
by a subtle and ingenious verbal criticism. "It is not the words of the law but
the internal sense of it that makes the law: the letter of the law is the body;
the sense and reason of the law is the soul." Constitutional provisions,
adopted in the interest of liberty, and for the purpose of securing, through
national legislation, if need be, rights inhering in a state of freedom, and
belonging to American citizenship, have been so construed as to defeat the
ends the people desired to accomplish, which they attempted to accomplish,
and which they supposed they had accomplished by changes in their
fundamental law. By this I do not mean that the determination of these cases
should have been materially controlled by considerations of mere
expediency or policy. I mean only, in this form, to express an earnest
conviction that the court has departed from the familiar rule requiring, in the
interpretation of constitutional provisions, that full effect be given to the
intent with which they were adopted.

* * * * The court adjudges, I think erroneously, that Congress is without
power, under either the Thirteenth or Fourteenth Amendment, to establish
such regulations, and that the first and second sections of the statute are, in
all their parts, unconstitutional and void.

* %% * The Thirteenth Amendment, it is conceded, did something more than
to prohibit slavery as an institution, resting upon distinctions of race, and
upheld by positive law. My brethren admit that it established and decreed
universal civil freedom throughout the United States. But did the freedom
thus established involve nothing more than exemption from actual slavery?
Was nothing more intended than to forbid one man from owning another as
property? Was it the purpose of the nation simply to destroy the institution,
and then remit the race, theretofore held in bondage, to the several States for
such protection, in their civil rights, necessarily growing out of freedom, as
those States, in their discretion, might choose to provide? Were the States
against whose protest the institution was destroyed, to be left free, so far as
national interference was concerned, to make or allow discriminations
against that race, as such, in the enjoyment of those fundamental rights
which by universal concession, inhere in a state of freedom? * * * *

That there are burdens and disabilities which constitute badges of slavery
and servitude, and that the power to enforce by appropriate legislation the
Thirteenth Amendment may be exerted by legislation of a direct and primary
character, for the eradication, not simply of the institution, but of its badges
and incidents, are propositions which ought to be deemed indisputable. * * *
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* I do not contend that the Thirteenth Amendment invests Congress with
authority, by legislation, to define and regulate the entire body of the civil
rights which citizens enjoy, or may enjoy, in the several States. But | hold that
since slavery, as the court has repeatedly declared, was the moving or
principal cause of the adoption of that amendment, and since that institution
rested wholly upon the inferiority, as a race, of those held in bondage, their
freedom necessarily involved immunity from, and protection against, all
discrimination against them, because of their race, in respect of such civil
rights as belong to freemen of other races. Congress, therefore, under its
express power to enforce that amendment, by appropriate legislation, may
enact laws to protect that people against the deprivation, because of their
race, of any civil rights granted to other freemen in the same State; and such
legislation may be of a direct and primary character, operating upon States,
their officers and agents, and, also, upon, at least, such individuals and
corporations as exercise public functions and wield power and authority
under the State.

*# % T am of the opinion that such discrimination practised by corporations
and individuals in the exercise of their public or quasi-public functions is a
badge of servitude the imposition of which Congress may prevent under its
power, by appropriate legislation, to enforce the Thirteenth Amendment;
and, consequently, without reference to its enlarged power under the
Fourteenth Amendment, the act of March 1, 1875, is not, in my judgment,
repugnant to the Constitution.

[t remains now to consider these cases with reference to the power Congress
has possessed since the adoption of the Fourteenth Amendment. Much that
has been said as to the power of Congress under the Thirteenth Amendment
is applicable to this branch of the discussion, and will not be repeated.

* k% * The assumption that this amendment consists wholly of prohibitions
upon State laws and State proceedings in hostility to its provisions, is
unauthorized by its language. The first clause of the first section — "All
persons born or naturalized in the United States, and subject to the
jurisdiction thereof, are citizens of the United States, and of the State wherein
they reside"” — is of a distinctly affirmative character. In its application to the
colored race, previously liberated, it created and granted, as well citizenship
of the United States, as citizenship of the State in which they respectively
resided. It introduced all of that race, whose ancestors had been imported
and sold as slaves, at once, into the political community known as the "People
of the United States." They became, instantly, citizens of the United States,
and of their respective States. * * * *

[t is, therefore, an essential inquiry what, if any, right, privilege or immunity
was given, by the nation, to colored persons, when they were made citizens
of the State in which they reside? Did the constitutional grant of State
citizenship to that race, of its own force, invest them with any rights,
privileges and immunities whatever? That they became entitled, upon the
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adoption of the Fourteenth Amendment, "to all privileges and immunities of
citizens in the several States," within the meaning of section 2 of article 4 of
the Constitution, no one, I suppose, will for a moment question. What are the
privileges and immunities to which, by that clause of the Constitution, they
became entitled? To this it may be answered, generally, upon the authority of
the adjudged cases, that they are those which are fundamental in citizenship
in a free republican government, such as are "common to the citizens in the
latter States under their constitutions and laws by virtue of their being
citizens." * * * *

But what was secured to colored citizens of the United States — as between
them and their respective States — by the national grant to them of State
citizenship? With what rights, privileges, or immunities did this grant invest
them? There is one, if there be no other — exemption from race
discrimination in respect of any civil right belonging to citizens of the white
race in the same State. That, surely, is their constitutional privilege when
within the jurisdiction of other States. And such must be their constitutional
right, in their own State, unless the recent amendments be splendid baubles,
thrown out to delude those who deserved fair and generous treatment at the
hands of the nation. Citizenship in this country necessarily imports at least
equality of civil rights among citizens of every race in the same State. It is
fundamental in American citizenship that, in respect of such rights, there
shall be no discrimination by the State, or its officers, or by individuals or
corporations exercising public functions or authority, against any citizen
because of his race or previous condition of servitude. * * * *

‘In every material sense applicable to the practical enforcement of the
Fourteenth Amendment, railroad corporations, keepers of inns, and
managers of places of public amusement are agents or instrumentalities of
the State, because they are charged with duties to the public, and are
amenable, in respect of their duties and functions, to governmental
regulation. It seems to me that, within the principle settled in Ex parte
Virginia, a denial, by these instrumentalities of the State, to the citizen,
because of his race, of that equality of civil rights secured to him by law, is a
denial by the State, within the meaning of the Fourteenth Amendment. If it be
not, then that race is left, in respect of the civil rights in question, practically
at the mercy of corporations and individuals wielding power under the
States.

But the court says that Congress did not, in the act of 1866, assume, under
the authority given by the Thirteenth Amendment, to adjust what may be
called the social rights of men and races in the community. I agree that
government has nothing to do with social, as distinguished from technically
legal, rights of individuals. No government ever has brought, or ever can
bring, its people into social intercourse against their wishes. Whether one
person will permit or maintain social relations with another is a matter with
which government has no concern. I agree that if one citizen chooses not to
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hold social intercourse with another, he is not and cannot be made amenable
to the law for his conduct in that regard; for even upon grounds of race, no
legal right of a citizen is violated by the refusal of others to maintain merely
social relations with him. What I affirm is that no State, nor the officers of any
State, nor any corporation or individual wielding power under State
authority for the public benefit or the public convenience, can, consistently
either with the freedom established by the fundamental law, or with that
equality of civil rights which now belongs to every citizen, discriminate
against freemen or citizens, in those rights, because of their race, or because
they once labored under the disabilities of slavery imposed upon them as a
race. The rights which Congress, by the act of 1875, endeavored to secure
and protect are legal, not social rights. The right, for instance, of a colored
citizen to use the accommodations of a public highway, upon the same terms
as are permitted to white citizens, is no more a social right than his right,
under the law, to use the public streets of a city or a town, or a turnpike road,
or a public market, or a post office, or his right to sit in a public building with
others, of whatever race, for the purpose of hearing the political questions of
the day discussed. Scarcely a day passes without our seeing in this court-
room citizens of the white and black races sitting side by side, watching the
progress of our business. It would never occur to any one that the presence
of a colored citizen in a court-house, or court-room, was an invasion of the
social rights of white persons who may frequent such places. And yet, such a
suggestion would be quite as sound in law — I say it with all respect — as is
the suggestion that the claim of a colored citizen to use, upon the same terms
as is permitted to white citizens, the accommodations of public highways, or
public inns, or places of public amusement, established under the license of
the law, is an invasion of the social rights of the white race.

* % %% My brethren say, that when a man has emerged from slavery, and by
the aid of beneficent legislation has shaken off the inseparable concomitants
of that state, there must be some stage in the progress of his elevation when
he takes the rank of a mere citizen, and ceases to be the special favorite of the
laws, and when his rights as a citizen, or a man, are to be protected in the
ordinary modes by which other men's rights are protected. It is, [ submit,
scarcely just to say that the colored race has been the special favorite of the
laws. The statute of 1875, now adjudged to be unconstitutional, is for the
benefit of citizens of every race and color. What the nation, through Congress,
has sought to accomplish in reference to that race, is — what had already
been done in every State of the Union for the white race — to secure and
protect rights belonging to them as freemen and citizens; nothing more. It
was not deemed enough "to help the feeble up, but to support him after." The
one underlying purpose of congressional legislation has been to enable the
black race to take the rank of mere citizens. The difficulty has been to compel
a recognition of the legal right of the black race to take the rank of citizens,
and to secure the enjoyment of privileges belonging, under the law, to them
as a component part of the people for whose welfare and happiness
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government is ordained. At every step, in this direction, the nation has been
confronted with class tyranny, which a contemporary English historian says
is, of all tyrannies, the most intolerable, "for it is ubiquitous in its operation,
and weighs, perhaps, most heavily on those whose obscurity or distance
would withdraw them from the notice of a single despot." To-day, it is the
colored race which is denied, by corporations and individuals wielding public
authority, rights fundamental in their freedom and citizenship. At some
future time, it may be that some other race will fall under the ban of race
discrimination. If the constitutional amendments be enforced, according to
the intent with which, as I conceive, they were adopted, there cannot be, in
this republic, any class of human beings in practical subjection to another
class, with power in the latter to dole out to the former just such privileges as
they may choose to grant. The supreme law of the land has decreed that no
authority shall be exercised in this country upon the basis of discrimination,
in respect of civil rights, against freemen and citizens because of their race,
color, or previous condition of servitude. To that decree — for the due
enforcement of which, by appropriate legislation, Congress has been invested
with express power — every one must bow, whatever may have been, or
whatever now are, his individual views as to the wisdom or policy, either of
the recent changes in the fundamental law, or of the legislation which has
been enacted to give them effect.

For the reasons stated I feel constrained to withhold my assent to the opinion
of the court.
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CHAPTER TWO:
INTRODUCTION TO CONSTITUTIONAL
INTERPRETATION AND JUDICIAL REVIEW

I. A Basic Constitutional Timeline

Depending on our individual histories, we each encounter the course Liberty,
Equality, and Due Process with different understandings of American history,
political philosophy, government, or social justice.

Here is a basic timeline of texts that might be helpful:
The Declaration of Independence, 1776

Authored by Thomas Jefferson, the Declaration’s most famous passage
is this:

“We hold these truths to be self-evident, that all men are created equal, that

they are endowed by their Creator with certain unalienable Rights, that

among these are Life, Liberty and the pursuit of Happiness. That to secure

these rights, Governments are instituted among Men, deriving their just

powers from the consent of the governed.”
The Declaration of Independence also includes a list of grievances regarding
Acts of King George Il against the “American” colonies; some of these
reappear as specific guarantees in the Constitution, for example, the
grievance “quartering large bodies of armed troops among us” is echoed in
the Third Amendment.
One of the grievances in the draft Declaration by Jefferson is an explicit
attack on slavery and the “slave trade”: “He has waged cruel war against
human nature itself, violating its most sacred rights of life and liberty in the
persons of a distant people who never offended him, captivating & carrying
them into slavery in another hemisphere or to incur miserable death in their
transportation thither. This piratical warfare, the opprobrium of infidel
powers, is the warfare of the Christian King of Great Britain. Determined to
keep open a market where Men should be bought & sold . ...”

The Articles of Confederation and Perpetual Union, drafted 1776,
ratified by 13 states 1781.

This is the precursor to the United States Constitution, sometimes
known as the United States’ “first constitution” or “failed constitution,”
usually simply called the “Articles of Confederation.” The generally accepted
rationale for the failure of the Articles of Confederation was that the national
government was too weak when compared with state governments.
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The United States Constitution, including the Bill of Rights, drafted
1787; became effective 1789.

In addition to the text of the Constitution, there are three textual
sources that are often cited in historical sources:

The Debates at the Constitutional Convention; The Anti-Federalist
Papers (arguments circulated to the states during the ratification process
generally against the Constitution); The Federalist Papers (arguments
circulated to the states during the ratification process in favor of the
Constitution; generally anonymous but attributed and many still influential).

The Constitution structures the federal government into three parts: Article I
establishes and concerns the Legislative branch (“All legislative Powers
herein granted shall be vested in a Congress of the United States, which shall
consist of a Senate and House of Representatives.” It provides specific
enumerated powers to Congress, specific limitations, and provides
limitations on the powers of States.)

Article II establishes and concerns the Executive branch (It establishes the
office of President and Vice President, the manner of election by “Electors,”
specific roles of the President, and impeachment).

Article III establishes and concerns the Judicial Branch (It provides that the
“judicial power” is vested in one supreme court and such inferior courts as
Congress may establish, extending to “all Cases, in Law and Equity, arising
under this Constitution,” and in other instances.)

Articles IV - VII also structure the government.

Article IV regards relations among the states and among “citizens” of each
state; Article V pertains to the mode of amendment;

Article VI includes the Supremacy Clause declaring that the Constitution (and
the laws made pursuant to the Constitution) are the supreme “Law of the
Land”);

Article VII outlines the process for ratification of the Constitution.

The Amendments to the Constitution as originally proposed were twelve;
only ten passed and these are known as the Bill of Rights.

The “Reconstruction Amendments,” after the Civil War (1861-1865)
The Thirteenth Amendment (abolition of slavery) (1865)

The Fourteenth Amendment (Citizenship Clause, “No state shall”;
Equal Protection, Due Process (1868)

The Fifteenth Amendment (voting not deprived on basis of race)
(1870)
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Il. Judicial Review

Judicial review—the power of the judiciary to declare acts of a usually
elected legislative or executive body void as unconstitutional—is both a
cornerstone and a divisive subject of United States constitutional law. Judicial
review is a feature of most, but not all, constitutional democracies in the
world, as well as a feature of many nations that are considered less than
democratic. In the so-called American model, general courts hear
constitutional as well as nonconstitutional issues. In the so-called European
model, there is one or more special “Constitutional Court” devoted
exclusively to hearing cases challenging the constitutionality of government
laws or acts.

In addition to the judicial power to declare legislative (or executive) acts
invalid, the question of judicial independence is important. In the federal
system, judges are not elected but are nominated by the President and
confirmed by the Senate, adding to the anti-democratic critique. Further, in
many nations, the term for judges is a definite one, such as ten or twelve
years. In the United States Constitution, Article III §1 provides that federal
judges “shall hold their Offices during good Behaviour” which has meant life-
tenure, although subject to impeachment. The central concern is that judges
be able to exercise independent judgment without fear of reprisal or losing
their positions. Simply put, if a judge can be terminated by the Executive, she
may be more cautious in ruling that a law signed by the Executive is invalid.

In the United States, Marbury v. Madison (1803) is considered the landmark
case that “established” judicial review and is the case that has “tortured
generations of law students” as they confront Constitutional Law and the
issue of judicial review. It is in virtually every Constitutional Law Casebook in
the United States, including this one.

Marbury v. Madison
5U.S. (1 Cranch) 137 (1803).
MR. CHIEF JUSTICE MARSHALL DELIVERED THE OPINION OF THE COURT.

At the last term, on the affidavits then read and filed with the clerk, a rule
was granted in this case requiring the Secretary of State to show cause why a
mandamus should not issue directing him to deliver to William Marbury his
commission as a justice of the peace for the county of Washington, in the
District of Columbia. * * * * The peculiar delicacy of this case, the novelty of
some of its circumstances, and the real difficulty attending the points which
occur in it require a complete exposition of the principles on which the
opinion to be given by the Court is founded.

In the order in which the Court has viewed this subject, the following
questions have been considered and decided.

64



1. Has the applicant a right to the commission he demands?

2. If he has a right, and that right has been violated, do the laws of his country
afford him a remedy?

3. If they do afford him a remedy, is it a mandamus issuing from this court?
The first object of inquiry is:

1. Has the applicant a right to the commission he demands? * * * *{The Court
considered the nomination process and whether it had been followed.} To
withhold the commission, therefore, is an act deemed by the Court not
warranted by law, but violative of a vested legal right.

This brings us to the second inquiry, which is:

2. If he has a right, and that right has been violated, do the laws of his country
afford him a remedy?

The very essence of civil liberty certainly consists in the right of every
individual to claim the protection of the laws whenever he receives an injury.
One of the first duties of government is to afford that protection. In Great
Britain, the King himself is sued in the respectful form of a petition, and he
never fails to comply with the judgment of his court. * * * *

The Government of the United States has been emphatically termed a
government of laws, and not of men. It will certainly cease to deserve this
high appellation if the laws furnish no remedy for the violation of a vested
legal right. * * * *

{The Court ultimately concluded that Marbury} having this legal title to the
office, he has a consequent right to the commission, a refusal to deliver which
is a plain violation of that right, for which the laws of his country afford him a
remedy.

It remains to be inquired whether,

3. He is entitled to the remedy for which he applies. This depends on:
1. The nature of the writ applied for, and
2. The power of this court.

* * % * {The Court ultimately concluded that } This, then, is a plain case of a
mandamus, either to deliver the commission or a copy of it from the record,
and it only remains to be inquired:

Whether it can issue from this Court.

The act to establish the judicial courts of the United States authorizes the
Supreme Court

"to issue writs of mandamus, in cases warranted by the principles and
usages of law, to any courts appointed, or persons holding office, under the
authority of the United States."
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{This is from Section 13 of the 1789 Judiciary Act, reproduced in the
Notes.}The Secretary of State, being a person, holding an office under the
authority of the United States, is precisely within the letter of the description,
and if this Court is not authorized to issue a writ of mandamus to such an
officer, it must be because the law is unconstitutional, and therefore
absolutely incapable of conferring the authority and assigning the duties
which its words purport to confer and assign.

The Constitution vests the whole judicial power of the United States in one
Supreme Court, and such inferior courts as Congress shall, from time to time,
ordain and establish. This power is expressly extended to all cases arising
under the laws of the United States; and consequently, in some form, may be
exercised over the present case, because the right claimed is given by a law of
the United States.

In the distribution of this power it is declared that

"The Supreme Court shall have original jurisdiction in all cases affecting
ambassadors, other public ministers and consuls, and those in which a state
shall be a party. In all other cases, the Supreme Court shall have appellate
jurisdiction.”

It has been insisted at the bar, that, as the original grant of jurisdiction to the
Supreme and inferior courts is general, and the clause assigning original
jurisdiction to the Supreme Court contains no negative or restrictive words,
the power remains to the Legislature to assign original jurisdiction to that
Court in other cases than those specified in the article which has been
recited, provided those cases belong to the judicial power of the United
States.

If it had been intended to leave it in the discretion of the Legislature to
apportion the judicial power between the Supreme and inferior courts
according to the will of that body, it would certainly have been useless to
have proceeded further than to have defined the judicial power and the
tribunals in which it should be vested. The subsequent part of the section is
mere surplusage -- is entirely without meaning -- if such is to be the
construction. If Congress remains at liberty to give this court appellate
jurisdiction where the Constitution has declared their jurisdiction shall be
original, and original jurisdiction where the Constitution has declared it shall
be appellate, the distribution of jurisdiction made in the Constitution, is form
without substance.

Affirmative words are often, in their operation, negative of other objects than
those affirmed, and, in this case, a negative or exclusive sense must be given
to them or they have no operation at all.

It cannot be presumed that any clause in the Constitution is intended to be
without effect, and therefore such construction is inadmissible unless the
words require it.
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If the solicitude of the Convention respecting our peace with foreign powers
induced a provision that the Supreme Court should take original jurisdiction
in cases which might be supposed to affect them, yet the clause would have
proceeded no further than to provide for such cases if no further restriction
on the powers of Congress had been intended. That they should have
appellate jurisdiction in all other cases, with such exceptions as Congress
might make, is no restriction unless the words be deemed exclusive of
original jurisdiction.

When an instrument organizing fundamentally a judicial system divides it
into one Supreme and so many inferior courts as the Legislature may ordain
and establish, then enumerates its powers, and proceeds so far to distribute
them as to define the jurisdiction of the Supreme Court by declaring the cases
in which it shall take original jurisdiction, and that in others it shall take
appellate jurisdiction, the plain import of the words seems to be that, in one
class of cases, its jurisdiction is original, and not appellate; in the other, it is
appellate, and not original. If any other construction would render the clause
inoperative, that is an additional reason for rejecting such other construction,
and for adhering to the obvious meaning.

To enable this court then to issue a mandamus, it must be shown to be an
exercise of appellate jurisdiction, or to be necessary to enable them to
exercise appellate jurisdiction.

It has been stated at the bar that the appellate jurisdiction may be exercised
in a variety of forms, and that, if it be the will of the Legislature that a
mandamus should be used for that purpose, that will must be obeyed. This is
true; yet the jurisdiction must be appellate, not original.

It is the essential criterion of appellate jurisdiction that it revises and
corrects the proceedings in a cause already instituted, and does not create
that case. Although, therefore, a mandamus may be directed to courts, yet to
issue such a writ to an officer for the delivery of a paper is, in effect, the same
as to sustain an original action for that paper, and therefore seems not to
belong to appellate, but to original jurisdiction. Neither is it necessary in such
a case as this to enable the Court to exercise its appellate jurisdiction.

The authority, therefore, given to the Supreme Court by the act establishing
the judicial courts of the United States to issue writs of mandamus to public
officers appears not to be warranted by the Constitution, and it becomes
necessary to inquire whether a jurisdiction so conferred can be exercised.

The question whether an act repugnant to the Constitution can become the
law of the land is a question deeply interesting to the United States, but,
happily, not of an intricacy proportioned to its interest. It seems only
necessary to recognise certain principles, supposed to have been long and
well established, to decide it.

That the people have an original right to establish for their future
government such principles as, in their opinion, shall most conduce to their
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own happiness is the basis on which the whole American fabric has been
erected. The exercise of this original right is a very great exertion; nor can it
nor ought it to be frequently repeated. The principles, therefore, so
established are deemed fundamental. And as the authority from which they
proceed, is supreme, and can seldom act, they are designed to be permanent.

This original and supreme will organizes the government and assigns to
different departments their respective powers. It may either stop here or
establish certain limits not to be transcended by those departments.

The Government of the United States is of the latter description. The powers
of the Legislature are defined and limited; and that those limits may not be
mistaken or forgotten, the Constitution is written. To what purpose are
powers limited, and to what purpose is that limitation committed to writing,
if these limits may at any time be passed by those intended to be restrained?
The distinction between a government with limited and unlimited powers is
abolished if those limits do not confine the persons on whom they are
imposed, and if acts prohibited and acts allowed are of equal obligation. It is a
proposition too plain to be contested that the Constitution controls any
legislative act repugnant to it, or that the Legislature may alter the
Constitution by an ordinary act.

Between these alternatives there is no middle ground. The Constitution is
either a superior, paramount law, unchangeable by ordinary means, or it is
on a level with ordinary legislative acts, and, like other acts, is alterable when
the legislature shall please to alter it.

If the former part of the alternative be true, then a legislative act contrary to
the Constitution is not law; if the latter part be true, then written
Constitutions are absurd attempts on the part of the people to limit a power
in its own nature illimitable.

Certainly all those who have framed written Constitutions contemplate them
as forming the fundamental and paramount law of the nation, and
consequently the theory of every such government must be that an act of the
Legislature repugnant to the Constitution is void.

This theory is essentially attached to a written Constitution, and is
consequently to be considered by this Court as one of the fundamental
principles of our society. It is not, therefore, to be lost sight of in the further
consideration of this subject.

If an act of the Legislature repugnant to the Constitution is void, does it,
notwithstanding its invalidity, bind the Courts and oblige them to give it
effect? Or, in other words, though it be not law, does it constitute a rule as
operative as if it was a law? This would be to overthrow in fact what was
established in theory, and would seem, at first view, an absurdity too gross to
be insisted on. It shall, however, receive a more attentive consideration.
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It is emphatically the province and duty of the Judicial Department to say
what the law is. Those who apply the rule to particular cases must, of
necessity, expound and interpret that rule. If two laws conflict with each
other, the Courts must decide on the operation of each.

So, if a law be in opposition to the Constitution, if both the law and the
Constitution apply to a particular case, so that the Court must either decide
that case conformably to the law, disregarding the Constitution, or
conformably to the Constitution, disregarding the law, the Court must
determine which of these conflicting rules governs the case. This is of the
very essence of judicial duty.

If, then, the Courts are to regard the Constitution, and the Constitution is
superior to any ordinary act of the Legislature, the Constitution, and not such
ordinary act, must govern the case to which they both apply.

Those, then, who controvert the principle that the Constitution is to be
considered in court as a paramount law are reduced to the necessity of
maintaining that courts must close their eyes on the Constitution, and see
only the law.

This doctrine would subvert the very foundation of all written Constitutions.
It would declare that an act which, according to the principles and theory of
our government, is entirely void, is yet, in practice, completely obligatory. It
would declare that, if the Legislature shall do what is expressly forbidden,
such act, notwithstanding the express prohibition, is in reality effectual. It
would be giving to the Legislature a practical and real omnipotence with the
same breath which professes to restrict their powers within narrow limits. It
is prescribing limits, and declaring that those limits may be passed at
pleasure.

That it thus reduces to nothing what we have deemed the greatest
improvement on political institutions -- a written Constitution, would of itself
be sufficient, in America where written Constitutions have been viewed with
so much reverence, for rejecting the construction. But the peculiar
expressions of the Constitution of the United States furnish additional
arguments in favour of its rejection.

The judicial power of the United States is extended to all cases arising under
the Constitution.

Could it be the intention of those who gave this power to say that, in using it,
the Constitution should not be looked into? That a case arising under the
Constitution should be decided without examining the instrument under
which it arises?

This is too extravagant to be maintained.

In some cases then, the Constitution must be looked into by the judges. And if
they can open it at all, what part of it are they forbidden to read or to obey?
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There are many other parts of the Constitution which serve to illustrate this
subject.

It is declared that "no tax or duty shall be laid on articles exported from any
State." Suppose a duty on the export of cotton, of tobacco, or of flour, and a
suit instituted to recover it. Ought judgment to be rendered in such a case?
ought the judges to close their eyes on the Constitution, and only see the law?

The Constitution declares that "no bill of attainder or ex post facto law shall
be passed.”

If, however, such a bill should be passed and a person should be prosecuted
under it, must the Court condemn to death those victims whom the
Constitution endeavours to preserve?

"No person,’ says the Constitution, 'shall be convicted of treason unless on
the testimony of two witnesses to the same overt act, or on confession in
open court."

Here the language of the Constitution is addressed especially to the Courts. It
prescribes, directly for them, a rule of evidence not to be departed from. If
the Legislature should change that rule, and declare one witness, or a
confession out of court, sufficient for conviction, must the constitutional
principle yield to the legislative act?

From these and many other selections which might be made, it is apparent
that the framers of the Constitution contemplated that instrument as a rule
for the government of courts, as well as of the Legislature.

Why otherwise does it direct the judges to take an oath to support it? This
oath certainly applies in an especial manner to their conduct in their official
character. How immoral to impose it on them if they were to be used as the
instruments, and the knowing instruments, for violating what they swear to
support!

The oath of office, too, imposed by the Legislature, is completely
demonstrative of the legislative opinion on this subject. It is in these words:

"I do solemnly swear that I will administer justice without respect to
persons, and do equal right to the poor and to the rich; and that I will
faithfully and impartially discharge all the duties incumbent on me as
according to the best of my abilities and understanding, agreeably to the
Constitution and laws of the United States."

Why does a judge swear to discharge his duties agreeably to the Constitution
of the United States if that Constitution forms no rule for his government? if it
is closed upon him and cannot be inspected by him?

If such be the real state of things, this is worse than solemn mockery. To
prescribe or to take this oath becomes equally a crime.

It is also not entirely unworthy of observation that, in declaring what shall be
the supreme law of the land, the Constitution itself is first mentioned, and not
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the laws of the United States generally, but those only which shall be made in
pursuance of the Constitution, have that rank.

Thus, the particular phraseology of the Constitution of the United States
confirms and strengthens the principle, supposed to be essential to all
written Constitutions, that a law repugnant to the Constitution is void, and
that courts, as well as other departments, are bound by that instrument.

The rule must be discharged.

Notes

1. Marbury is not an easy case, in part because of Chief Justice Marshall’s
style. There are many issues in the case and the order in which they are
presented is not necessarily logical. But the central feature of the case is the
Supreme Court’s power, including the “power” that Congress sought to
confer on the Court by §13 of the Judiciary Act of 1789:

And be it further enacted, That the Supreme Court shall have exclusive
jurisdiction of all controversies of a civil nature, where a state is a party,
except between a state and its citizens; and except also between a state and
citizens of other states, or aliens, in which latter case it shall have original
but not exclusive jurisdiction. And shall have exclusively all such jurisdiction
of suits or proceedings against ambassadors, or other public ministers, or
their domestics, or domestic servants, as a court of law can have or exercise
consistently with the law of nations; and original, but not exclusive
jurisdiction of all suits brought by ambassadors, or other public ministers, or
in which a consul, or vice consul, shall be a party. And the trial of issues in
fact in the Supreme Court, in all actions at law against citizens of the United
States, shall be by jury. The Supreme Court shall also have appellate
jurisdiction from the circuit courts and courts of the several states, in the
cases herein after specially provided for; and shall have power to issue writs
of prohibition to the district courts, when proceeding as courts of admiralty
and maritime jurisdiction, and writs of mandamus, in cases warranted by
the principles and usages of law, to any courts appointed, or persons holding
office, under the authority of the United States.

Be prepared to articulate the Court’s holding regarding the statute.

2. While Chief Justice Marshall alludes to the “peculiar delicacy” of the
case, that is not apparent from the opinion. The underlying events start with
the election of 1800, a contentious election in the early history of the United
States, marking the rise of political parties. The Federalist party had been in
power, led by John Adams who had lost his re-election for President to
Thomas Jefferson, a Republican-Democrat.

John Marshall served as the Secretary of State under Adams. When John Jay
declined an offer to resume his position as Chief Justice, Adams nominated
Marshall to be the new Chief Justice of the United States Supreme Court.
Marshall assumed his position on the Supreme Court on February 4, 1801,
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and continued to simultaneously serve as Adams' Secretary of State until
March 4, 1801, when Thomas Jefferson was inaugurated as President.

During Adams' last days in office, he worked to fill the numerous new judicial
vacancies created by the lame-duck Congress. Many commentators believe
the Federalist's goal was to take control of the judicial branch, having lost
power in the executive and legislative branches.

Marbury filed his original action before the United States Supreme Court in
December 1801. In those early days of the Court, the docket was small and
the Court should have been able to decide the case promptly. However, the
new Congress had abolished the June and December 1802 Terms of the Court
and had repealed the Judiciary Act of 1801, which returned the Supreme
Court Justices to the busy task of "circuit-riding." Thus, the Court did not hear
Marbury v. Madison until 1803.

3. Scholars have argued that Marbury v. Madison did not “establish”
judicial review. For example, William Michael Treanor, in Judicial Review
Before Marbury, 58 STAN.L.REv. 455, 457-58 (2005), examines thirty-one pre-
Marbury cases in which a statute was invalidated and seven additional cases
in which, although the statute was upheld, one judge concluded that the
statute was unconstitutional. The United States Supreme Court itself had
previously invalidated a Virginia statute in Ware v. Hylton, 3 U.S. (3 Dall.) 199
(1796), known as the British Debt Case, as inconsistent with the Treaty of
Paris. (The Virginia statute had sought to nullify Revolutionary War debts
which the treaty had agreed were enforceable). In Federalist No. 78,
attributed to Alexander Hamilton, there is an argument for judicial review
including the proposition that the United States Supreme Court would be the
ultimate arbiter of the Constitution. Note that in Marbury, Chief Justice
Marshall implies that judicial review is an inherent feature of the judiciary.

Nevertheless, Marbury is generally cited as the landmark case establishing
judicial review. As such, it could be cited by courts whenever they are
considering the constitutionality of government actions, but in fact it is cited
only occasionally. Consider what circumstances cause a court (or a litigant)
to cite Marbury v. Madison.
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lll. Constitutional Interpretation

The question of how courts should interpret the constitution - - - and the
question of how we might understand judicial opinions and construct legal
arguments - - - is a vexed one. There are many types of constitutional
theories, but below is a broad outline.

A. Originalist Theories

Originalist theories generally look to the “framers” of the Constitution
to derive meaning. Different types of originalist theories include:

Textualism: Centers the words of the Constitution. Questions
include whether the specific phrase has a plain meaning. Broader
questions include inquiry into the Constitution as a whole: surrounding
content; repeat of the words elsewhere in the Constitution; absent words.

Original intent: Focuses on the framers of the specific phrase.
What did they intend.
Original meaning: Broader than original intent, considers what

persons at the time would have understood by the specific phrase.

Original purpose: Broader than original intent, considers what the
framers of the “ultimately” meant, even if they did not have a specific
intent that governs the problem under consideration.

B. Pragmatic Theories

Pragmatic theories, sometimes also called legal process theories,
generally consider the place of the courts in a democracy. The two major
types of this theory take somewhat opposing perspectives:

Representation-Reinforcement: Championed by John Hart Ely in his
famous work DEMOCRACY AND DISTRUST, this theory focuses on the role of the
unelected federal judicial branch in a democracy. It posits that the role of the
courts should be to “reinforce” representative democracy by preventing a
tyranny of the majority and thus, ultimately, to forestall violent uprisings by
minorities.

Passive Virtues: Championed by Alexander Bickel in his famous work
THE LEAST DANGEROUS BRANCH, this theory also focuses on the role of the
unelected federal judiciary in a democracy. However, it posits that the role of
the courts should be to exercise restraint and allow the democratic process
to “work itself out” lest the judiciary itself be compromised. Courts should
not decide controversies too early and should always decide controversies
on the narrowest grounds possible.
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C. Evolutive Theories

Evolutive theories generally posit that the Constitution should
“evolve.” Under this view, the past may be a guide but should not be
determinative. Types of evolutive theory include:

Living Constitutionalism: This theory posits that constitutional
meaning evolves and it is subject to reinterpretation by each generation.
Justice Stephen Breyer has been a strong advocate of this theory, most
notably in his 2005 book, ACTIVE LIBERTY: INTERPRETING OUR DEMOCRATIC
CONSTITUTION.

Critical Theories: Like living constitutionalism, these theories
advocate for a progressive interpretation, but often from a specific vantage
point. For example, Critical Race Theory would advocate that the
Constitution enshrined slavery and white supremacy, so present interpretive
strategies should attempt to reject that legacy. Similarly, Critical Feminist
Theory would advocate that the Constitution erases women and preserves
patriarchy, so present interpretive strategies should attempt to reject that
legacy. There are also queer, dis/ability, class-based, Native, and other
theories.

Popular Constitutionalism: This theory calls for de-centering
the judiciary and advocates recognizing how “average people” today
understand and enact constitutional norms.

Notes

1. The late Justice Antonin Scalia, well-known as an orginalist, and
Justice Stephen Breyer, advocating living constitutionalism both wrote books
advocating their positions and together participated in many public
conversations and debates about their respective constitutional
interpretative philosophies.

2. Regarding originalist interpretative strategies, consider what type of
documentary evidence would be used in making arguments about intent,
meaning, and purpose.

3. Judicial activism and judicial restraint overlap with constitutional
theories, but theories do not necessarily coincide with “activist” or
“restrained” outcomes.

At its most basic, an activist constitutional decision elevates a judicial
determination over a democratic one: it declares the “state action”
unconstitutional. Likewise, at its most basic, when a court practices judicial
restraint, it allows the democratically-enacted government action to stand.

Note also that activist/restrained decisions do not necessarily coincide with
“liberal” or “conservative” outcomes.
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CHAPTER THREE:
SLAVERY AND RACIAL EQUALITY

I. Constitutional Equality Before the Reconstruction
Amendments

Recall that although the notion of equality is in the Declaration of
Independence, it is not in the Articles of Confederation or the Constitution
before the Reconstruction Amendments.

Despite the Constitution’s Preamble, “We the People,” generally speaking,
people who counted as “people” in the Constitution were white and male.

As for women, despite Abigail Adams’ well-known letter to her husband John
Adams at the Continental Congress in 1776 to “Remember the Ladies,” the
Declaration of Independence, Articles of Confederation, and pre-
Reconstruction Constitution do not address sex/gender, implicitly assuming
a male political body despite a population of roughly 50% women.

As for Native Americans, the Constitution recognizes the sovereignty of
Indian Tribes, explicitly in Article I, §8, cl. 3, which gives Congress (rather
than states) the power to “regulate commerce” with “the Indian Tribes” and
implicitly in Article VI, the Supremacy Clause, which declares the
Constitution supreme, also provides that treaties entered into by the United
States “shall be the supreme Law of the Land.” (In 1789, there were at least 9
treaties with Indian nations.)

Most contentious in the Constitution was the status of enslaved persons. The
1789 Constitution enshrined slavery, albeit without ever using the term.
Despite the absence of the word, the so-called compromise among the
framers of the Constitution regarding slavery appears in a number of
provisions.

One of most well-known compromises also implicates women and Native
Americans, as well as federal-state relations (federalism) and democracy
(another term that does not appear in the Constitution).

Article I §2 cl. 3, regarding representation in the House of Representatives
of Congress, provides:

Representatives and direct Taxes shall be apportioned among the several
States which may be included within this Union, according to their
respective Numbers, which shall be determined by adding to the whole
Number of free Persons, including those bound to Service for a Term of
Years, and excluding Indians not taxed, three fifths of all other Persons.

This provision itself was itself a compromise regarding how representation
among the states in the House of Representatives should be apportioned.
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The competing proposition was that representation should be linked to
commerce or taxes paid to the federal government; this would essentially be
representation of states based on their wealth.

Once it was decided it should be people rather than money, however, the
question was which people should be counted.

The initial proposal was that population should be “the whole number of
white & other free Citizens and inhabitants of every age sex & condition
including those bound to servitude for a term of years and three fifths of all
other persons not comprehended in the foregoing description, except Indians
paying taxes, in each state." Supposedly for stylistic reasons, “every age sex
& condition” was omitted. As applied, women (and children) were counted as
part of the population.

The provision explicitly excluded “Indians not taxed” from being counted in
the population to be represented in the House of Representatives of
Congress. This assumes that Indians who did not reside on sovereign tribal
lands would pay taxes and be part of the population.

The inclusion of all persons who were free (even if not white) or indentured
for a term of years in the population calculation recognized both free people
of color and all indentured servants. Note that indentured servants were
usually Europeans who had obtained passage to the United States.
Sometimes this passage was as punishment for a crime or as a release from
debtors’ prison. Sometimes persons bought passage for economic
advancement or personal reasons; sometimes persons were assigned
passage by their families. Indentured servants were to work without pay for
a set period, often 7 years, although the term could be extended for
infractions including minor crimes, inadequate service, or pregnancy. During
the time of servitude one could not “quit,” but one was considered a servant
and not property (chattel) and after the term ended one was a free person.

The “three fifths of all other Persons” portion of Article I §2 cl. 3 is the most
infamous. “All other persons” meant enslaved persons. In general, the
Northern states in which slavery was minimal wanted slaves to not count as
persons; the Southern states in which enslaved persons were a majority of
the population wanted slaves to be counted as full persons. This may seem
paradoxical, but what was at stake was how large the number of
representatives in Congress would be. The compromise was that each
enslaved person would be counted as “three-fifths” of a person when
calculating the total population as a basis for representation.

Gouverneur Morris (who despite his first name was never governor but was
later a United States Senator from New York) famously excoriated such a
compromise during the Constitutional Convention: “Upon what principle is it
that the slaves shall be computed in the representation? Are they men? Then
make them Citizens & let them vote? Are they property? Why then is no other
property included?”
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However, the presumptive author of Federalist Paper No. 54 James Madison
argued that the Constitution was correct to view “our slaves” as possessing
“the mixed character of persons and of property.” Madison contended that
this was “in fact their true character,” although it was not necessarily a
natural one: “itis only under the pretext that the laws have transformed the
negroes into subjects of property, that a place is disputed them in the
computation of numbers; and it is admitted, that if the laws were to restore
the rights which have been taken away, the negroes could no longer be
refused an equal share of representation with the other inhabitants.”

In addition to Article I §2 cl. 3, several other provisions in the 1789
Constitution recognized slavery, again without using the term.

First, Article I, §9, cl. 1 and Article V guaranteed the importation of slaves
into the United States until 1808.

Article 1, §9, cl. 1, prohibited Congress from acting. It provided that “The
Migration or Importation of such Persons as any of the States now existing
shall think proper to admit, shall not be prohibited by the Congress prior to
the Year one thousand eight hundred and eight, but a tax or duty may be
imposed on such Importation, not exceeding ten dollars for each Person.”

Article V, regarding amendments to the Constitution, exempted Article I, §9,
cl. 1 from the amendment process until then.

Note that Congress did pass the Act Prohibiting Importation of Slaves of
1807, signed (and championed) by President Thomas Jefferson, which
became effective January 1, 1808.

Second, Article IV mandated the recognition of slave status by all states.
Article 1V is best known for requiring states to give “full faith and credit” to
the proceedings of other states and to grant “all privileges and immunities” to
citizens of other states, but it also contained the so-called Fugitive Slave
Clause. It provided that: “No Person held to Service or Labour in one State,
under the Laws thereof, escaping into another, shall, in Consequence of any
Law or Regulation therein, be discharged from such Service or Labour, But
shall be delivered up on Claim of the Party to whom such Service or Labour
may be due.”

Lastly, and perhaps most obliquely, the Article I, §8 powers of Congress
include “calling forth the Militia to execute the Laws of the Union, suppress
Insurrections and repel Invasions,” implying the possibility of slave or other
rebellions.
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Il. Litigating Slavery and Equality Before the Reconstruction
Amendments

Prigg v. Pennsylvania
41 U.S. (16 Pet.) 539 (1842)

MR. JUSTICE STORY DELIVERED THE OPINION OF THE COURT.

This is a writ of error to the Supreme Court of Pennsylvania . . . in a case
involving the construction of the Constitution and laws of the United States.

The facts are briefly these: The plaintiff in error {Edward Prigg} was indicted
in * * ** York County {Pennsylvania} for having, with force and violence,
taken and carried away from that county, to the State of Maryland, a certain
negro woman, named Margaret Morgan, with a design and intention of
selling and disposing of, and keeping her, as a slave or servant for life,
contrary to a statute of Pennsylvania, passed on the 26th of March, 1826.
That statute, in the first section, in substance provides that, if any person or
persons shall, from and after the passing of the act, by force and violence,
take and carry away, or cause to be taken and carried away, and shall, by
fraud or false pretence, seduce, or cause to be seduced, or shall attempt to
take, carry away or seduce, any negro or mulatto from any part of that
Commonwealth, with a design and intention of selling and disposing of, or
causing to be sold, or of keeping and detaining, or of causing to be kept and
detained, such negro or mulatto, as a slave or servant for life, or for any term
whatsoever, every such person or persons, his or their aiders or abettors,
shall, on conviction thereof, be deemed guilty of felony, and shall forfeit and
pay a sum not less than five hundred, nor more than one thousand dollars,
and moreover shall be sentenced to undergo servitude for any term or terms
of years, not less than seven years nor exceeding twenty-one years, and shall
be confined and kept to hard labor, &c.

There are many other provisions in the statute, which is recited at large in
the record but to which it is in our view unnecessary to advert upon the
present occasion.

The plaintiff in error pleaded not guilty to the indictment, and, at the trial, the
jury found a special verdict which in substance states that the negro woman,
Margaret Morgan, was a slave for life, and held to labor and service under
and according to the laws of Maryland, to a certain Margaret Ashmore, a
citizen of Maryland; that the slave escaped and fled from Maryland into
Pennsylvania in 1832; that the plaintiff in error, being legally constituted the
agent and attorney of the said Margaret Ashmore, in 1837 caused the said
negro woman to be taken and apprehended as a fugitive from labor by a state
constable under a warrant from a Pennsylvania magistrate; that the said
negro woman was thereupon brought before the said magistrate, who
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refused to take further cognizance of the case; and thereupon the plaintiff in
error did remove, take and carry away the said negro woman and her
children out of Pennsylvania into Maryland, and did deliver the said negro
woman and her children into the custody and possession of the said
Margaret Ashmore. The special verdict further finds that one of the children
was born in Pennsylvania more than a year after the said negro woman had
fled and escaped from Maryland.

Upon this special verdict, the Court of Oyer and Terminer of York County
adjudged that the plaintiff in error was guilty of the offense charged in the
indictment. A writ of error was brought from that judgment to the Supreme
Court of Pennsylvania, where the judgment was, pro forma, affirmed. From

this latter judgment, the present writ of error has been brought to this Court.
k %k %k %k

The question arising in the case as to the constitutionality of the statute of
Pennsylvania, has been most elaborately argued at the bar. The counsel for
the plaintiff in error have contended that the statute of Pennsylvania is
unconstitutional, first, because Congress has the exclusive power of
legislation upon the subject matter under the Constitution of the United
States and under the act of the 12th of February 1793, ch. 51 {the federal
Fugitive Slave Act} which was passed in pursuance thereof; secondly, that, if
this power is not exclusive in Congress, still the concurrent power of the state
legislatures is suspended by the actual exercise of the power of Congress; and
thirdly, that, if not suspended, still the statute of Pennsylvania, in all its
provisions applicable to this case, is in direct collision with the act of
Congress, and therefore, is unconstitutional and void. The counsel for
Pennsylvania maintain the negative of all those points.

Few questions which have ever come before this Court involve more delicate
and important considerations, and few upon which the public at large may be
presumed to feel a more profound and pervading interest. We have
accordingly given them our most deliberate examination, and it has become
my duty to state the result to which we have arrived, and the reasoning by
which it is supported.

Before, however, we proceed to the points more immediately before us, it
may be well, in order to clear the case of difficulty, to say that, in the
exposition of this part of the Constitution, we shall limit ourselves to those
considerations which appropriately and exclusively belong to it, without
laying down any rules of interpretation of a more general nature. It will
indeed probably be found, when we look to the character of the Constitution
itself, the objects which it seeks to attain, the powers which it confers, the
duties which it enjoins, and the rights which it secures, as well as the known
historical fact, that many of its provisions were matters of compromise of
opposing interests and opinions, that no uniform rule of interpretation can
be applied to it which may not allow, even if it does not positively demand,
many modifications in its actual application to particular clauses. And
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perhaps the safest rule of interpretation, after all, will be found to be to look
to the nature and objects of the particular powers, duties, and rights with all
the lights and aids of contemporary history, and to give to the words of each
just such operation and force, consistent with their legitimate meaning, as
may fairly secure and attain the ends proposed.

There are two clauses in the Constitution upon the subject of fugitives, which
stands in juxtaposition with each other and have been thought mutually to
illustrate each other. They are both contained in the second section of the
fourth Article, and are in the following words:

"A person charged in any State with treason, felony, or other crime who shall
flee from justice and be found in another State shall, on demand of the
executive authority of the State from which he fled, be delivered up, to be
removed to the State having jurisdiction of the crime."

"No person held to service or labor in one State, under the laws thereof,
escaping into another, shall, in consequence of any law or regulation therein,
be discharged from such service or labor, but shall be delivered up on claim
of the party to whom such service or labor may be due.”

The last clause is that the true interpretation whereof is directly in judgment
before us. Historically, it is well known that the object of this clause was to
secure to the citizens of the slave-holding States the complete right and title
of ownership in their slaves, as property, in every State in the Union into
which they might escape from the State where they were held in servitude.
The full recognition of this right and title was indispensable to the security of
this species of property in all the slave-holding States, and indeed was so
vital to the preservation of their domestic interests and institutions that it
cannot be doubted that it constituted a fundamental article without the
adoption of which the Union could not have been formed. Its true design was
to guard against the doctrines and principles prevalent in the non-
slaveholding States, by preventing them from intermeddling with, or
obstructing, or abolishing the rights of the owners of slaves.

By the general law of nations, no nation is bound to recognize the state of
slavery as to foreign slaves found within its territorial dominions, when it is
in opposition to its own policy and institutions, in favor of the subjects of
other nations where slavery is recognized. If it does it, it is as a matter of
comity, and not as a matter of international right. The state of slavery is
deemed to be a mere municipal regulation, founded upon and limited to the
range of the territorial laws. * * * It is manifest from this consideration that,
if the Constitution had not contained this clause, every non-slaveholding
State in the Union would have been at liberty to have declared free all
runaway slaves coming within its limits, and to have given them entire
immunity and protection against the claims of their masters -- a course
which would have created the most bitter animosities and engendered
perpetual strife between the different States. The clause was therefore of the
last importance to the safety and security of the southern States, and could
not have been surrendered by them, without endangering their whole
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property in slaves. The clause was accordingly adopted into the Constitution
by the unanimous consent of the framers of it -- a proof at once of its intrinsic
and practical necessity.

How then are we to interpret the language of the clause? The true answer is
in such a manner as, consistently with the words, shall fully and completely
effectuate the whole objects of it. * * * The clause manifestly contemplates the
existence of a positive, unqualified right on the part of the owner of the slave
which no state law or regulation can in any way qualify, regulate, control, or
restrain. The slave is not to be discharged from service or labor in
consequence of any state law or regulation. Now certainly, without indulging
in any nicety of criticism upon words, it may fairly and reasonably be said
that any state law or state regulation which interrupts, limits, delays, or
postpones the right of the owner to the immediate possession of the slave
and the immediate command of his service and labor operates pro tanto a
discharge of the slave therefrom. The question can never be how much the
slave is discharged from, but whether he is discharged from any, by the
natural or necessary operation of state laws or state regulations. The
question is not one of quantity or degree, but of withholding or controlling
the incidents of a positive and absolute right.

We have said that the clause contains a positive and unqualified recognition
of the right of the owner in the slave, unaffected by any state law or
legislation whatsoever, because there is no qualification or restriction of it to
be found therein, and we have no right to insert any which is not expressed
and cannot be fairly implied. Especially are we estopped from so doing when
the clause puts the right to the service or labor upon the same ground, and to
the same extent, in every other State as in the State from which the slave
escaped and in which he was held to the service or labor. If this be so, then all
the incidents to that right attach also. The owner must, therefore, have the
right to seize and repossess the slave, which the local laws of his own State
confer upon him, as property, and we all know that this right of seizure and
recaption is universally acknowledged in all the slaveholding States. Indeed,
this is no more than a mere affirmance of the principles of the common law
applicable to this very subject. * * * *

Upon this ground, we have not the slightest hesitation in holding that, under
and in virtue of the Constitution, the owner of a slave is clothed with entire
authority, in every State in the Union, to seize and recapture his slave
whenever he can do it without any breach of the peace or any illegal violence.
In this sense and to this extent, this clause of the Constitution may properly
be said to execute itself, and to require no aid from legislation, state or
national.

But the clause of the Constitution does not stop here, nor, indeed,
consistently with its professed objects, could it do so. * * * And this leads us
to the consideration of the other part of the clause, which implies at once a
guarantee and duty. It says, "but he [the slave] shall be delivered up on claim
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of the party to whom such service or labor may be due." {note: brackets in
original} Now we think it exceedingly difficult, if not impracticable, to read
this language and not to feel that it contemplated some further remedial
redress than that which might be administered at the hands of the owner
himself. A claim is to be made! What is a claim? It is, in a just juridical sense, a
demand of some matter, as of right, made by one person upon another, to do
or to forbear to do some act or thing as a matter of duty. * **

The slave is to be delivered up on the claim. By whom to be delivered up? In
what mode to be delivered up? How, if a refusal takes place, is the right of
delivery to be enforced? Upon what proofs? What shall be the evidence of a
rightful recaption or delivery? When and under what circumstances shall the
possession of the owner, after it is obtained, be conclusive of his right, so as
to preclude any further inquiry or examination into it by local tribunals or
otherwise, while the slave, in possession of the owner, is in transitu to the
State from which he fled?

These and many other questions will readily occur upon the slightest
attention to the clause; and it is obvious that they can receive but one
satisfactory answer. They require the aid of legislation to protect the right, to
enforce the delivery, and to secure the subsequent possession of the slave. If,
indeed, the Constitution guaranties the right, and if it requires the delivery
upon the claim of the owner (as cannot well be doubted), the natural
inference certainly is that the National Government is clothed with the
appropriate authority and functions to enforce it. The fundamental principle,
applicable to all cases of this sort, would seem to be that, where the end is
required, the means are given; and where the duty is enjoined, the ability to
perform it is contemplated to exist on the part of the functionaries to whom
it is entrusted. The clause is found in the National Constitution, and not in
that of any State. It does not point out any state functionaries, or any state
action, to carry its provisions into effect . The States cannot, therefore, be
compelled to enforce them, and it might well be deemed an unconstitutional
exercise of the power of interpretation to insist that the States are bound to
provide means to carry into effect the duties of the National Government,
nowhere delegated or entrusted to them by the Constitution. On the contrary,
the natural, if not the necessary, conclusion is, that the National Government,
in the absence of all positive provisions to the contrary, is bound, through its
own proper departments, legislative, judicial or executive, as the case may
require, to carry into effect all the rights and duties imposed upon it by the
Constitution, * * * *

The remaining question is whether the power of legislation upon this subject
is exclusive in the National Government or concurrent in the States until it is
exercised by Congress. In our opinion, it is exclusive * * * *

It is scarcely conceivable that the slaveholding States would have been
satisfied with leaving to the legislation of the non-slaveholding States a
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power of regulation, in the absence of that of Congress, which would or might
practically amount to a power to destroy the rights of the owner. ** * *

These are some of the reasons, but by no means all, upon which we hold the
power of legislation on this subject to be exclusive in Congress. To guard,
however, against any possible misconstruction of our views, it is proper to
state that we are by no means to be understood in any manner whatsoever to
doubt or to interfere with the police power belonging to the States in virtue
of their general sovereignty. That police power extends over all subjects
within territorial limits of the States, and has never been conceded to the
United States. It is wholly distinguishable from the right and duty secured by
the provision now under consideration, which is exclusively derived from
and secured by the Constitution of the United States and owes its whole
efficacy thereto. We entertain no doubt whatsoever that the States, in virtue
of their general police power, possesses full jurisdiction to arrest and
restrain runaway slaves, and remove them from their borders, and otherwise
to secure themselves against their depredations and evil example, as they
certainly may do in cases of idlers, vagabonds and paupers. The rights of the
owners of fugitive slaves are in no just sense interfered with or regulated by
such a course, and, in many cases, the operations of this police power,
although designed generally for other purposes -- for protection, safety and
peace of the State -- may essentially promote and aid the interests of the
owners. But such regulations can never be permitted to interfere with or to
obstruct the just rights of the owner to reclaim his slave, derived from the
Constitution of the United States, or with the remedies prescribed by
Congress to aid and enforce the same.

Upon these grounds, we are of opinion that the act of Pennsylvania upon
which this indictment is founded is unconstitutional and void. It purports to
punish as a public offense against that State the very act of seizing and
removing a slave by his master which the Constitution of the United States
was designed to justify and uphold. The special verdict finds this fact, and the
state courts have rendered judgment against the plaintiff in error upon that
verdict. That judgment must, therefore, be reversed, and the cause remanded
to the Supreme Court of Pennsylvania with directions to carry into effect the
judgment of this Court rendered upon the special verdict, in favor of the
plaintiff in error.

{THE SEPARATE CONCURRING OPINIONS OF CHIEF JUSTICE TANEY, AND JUSTICES
THOMPSON, WAYNE, DANIEL, AND MCLEAN ARE OMITTED.}
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Scott v. Sandford
60 US (19 How.) 393 (1857)

{Dred Scott, his wife Harriet, and his daughters, Eliza and Lizzie, were slaves
conveyed as property to the defendant, John Sanford, whose name is
mistakenly spelled in the case with an extra “d.” In 1834, Scott’s former
slaveowner, an Army surgeon named Emerson, had taken him from Missouri,
where slavery was legal, to Illinois, where slavery was not legal. They then
traveled to Fort Snelling in now-Minnesota (Wisconsin Territory) which had
been part Louisiana Purchase, and was north of 36° 30', an area in which
slavery was forbidden by the Missouri Compromise, codified as Act of March
6, 1820, 3 Stat. 545. Dred Scott had married Harriet Scott in Fort Snelling.
There were also travels to Louisiana. Emerson brought them back to
Missouri and then “sold and conveyed” the Scotts to Sanford. More specific
facts from the Opinion are in the Notes.

Scott sued on behalf of himself and his family for freedom based on residence
in a free state and free territory had conferred freedom. He won in a state
trial court in Missouri, but the Missouri supreme court reversed. He then
brought suit in federal court (the “plea in abatement”) against Sanford, who
had moved to New York, on the basis of diversity jurisdiction, allowed in the
Constitution by Art. III §2, which requires that the lawsuit be “between
Citizens of different States.” On a writ of error, from an adverse judgment,
Dred Scott appealed to the Supreme Court.}

MR. CHIEF JUSTICE TANEY DELIVERED THE OPINION OF THE COURT.

* % * * The question is simply this: Can a negro, whose ancestors were
imported into this country, and sold as slaves, become a member of the
political community formed and brought into existence by the Constitution of
the United States, and as such become entitled to all the rights, and
privileges, and immunities, guarantied {sic} by that instrument to the citizen?
One of which rights is the privilege of suing in a court of the United States in
the cases specified in the Constitution.

It will be observed that the plea applies to that class of persons only whose
ancestors were negroes of the African race, and imported into this country
and sold and held as slaves. The only matter in issue before the court,
therefore, is, whether the descendants of such slaves, when they shall be
emancipated, or who are born of parents who had become free before their
birth, are citizens of a State in the sense in which the word "citizen" is used in
the Constitution of the United States. And this being the only matter in
dispute on the pleadings, the court must be understood as speaking in this
opinion of that class only, that is, of those persons who are the descendants
of Africans who were imported into this country and sold as slaves.
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The situation of this population was altogether unlike that of the Indian race.
The latter, it is true, formed no part of the colonial communities, and never
amalgamated with them in social connections or in government. But
although they were uncivilized, they were yet a free and independent people,
associated together in nations or tribes and governed by their own
laws. * * * *

The words "people of the United States" and "citizens" are synonymous
terms, and mean the same thing. They both describe the political body who,
according to our republican institutions, form the sovereignty and who hold
the power and conduct the Government through their representatives. They
are what we familiarly call the "sovereign people,” and every citizen is one of
this people, and a constituent member of this sovereignty. The question
before us is whether the class of persons described in the plea in abatement
compose a portion of this people, and are constituent members of this
sovereignty? We think they are not, and that they are not included, and were
not intended to be included, under the word "citizens" in the Constitution,
and can therefore claim none of the rights and privileges which that
instrument provides for and secures to citizens of the United States. On the
contrary, they were at that time considered as a subordinate and inferior
class of beings who had been subjugated by the dominant race, and, whether
emancipated or not, yet remained subject to their authority, and had no
rights or privileges but such as those who held the power and the
Government might choose to grant them.

It is not the province of the court to decide upon the justice or injustice, the
policy or impolicy, of these laws. The decision of that question belonged to
the political or lawmaking power, to those who formed the sovereignty and
framed the Constitution. The duty of the court is to interpret the instrument
they have framed with the best lights we can obtain on the subject, and to
administer it as we find it, according to its true intent and meaning when it
was adopted.

In discussing this question, we must not confound the rights of citizenship
which a State may confer within its own limits and the rights of citizenship as
a member of the Union. It does not by any means follow, because he has all
the rights and privileges of a citizen of a State, that he must be a citizen of the
United States. He may have all of the rights and privileges of the citizen of a
State and yet not be entitled to the rights and privileges of a citizen in any
other State. For, previous to the adoption of the Constitution of the United
States, every State had the undoubted right to confer on whomsoever it
pleased the character of citizen, and to endow him with all its rights. But this
character, of course, was confined to the boundaries of the State, and gave
him no rights or privileges in other States beyond those secured to him by
the laws of nations and the comity of States. Nor have the several States
surrendered the power of conferring these rights and privileges by adopting
the Constitution of the United States. Each State may still confer them upon
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an alien, or anyone it thinks proper, or upon any class or description of
persons, yet he would not be a citizen in the sense in which that word is used
in the Constitution of the United States, nor entitled to sue as such in one of
its courts, nor to the privileges and immunities of a citizen in the other States.
The rights which he would acquire would be restricted to the State which
gave them. The Constitution has conferred on Congress the right to establish
an uniform rule of naturalization, and this right is evidently exclusive, and
has always been held by this court to be so. Consequently, no State, since the
adoption of the Constitution, can, by naturalizing an alien, invest him with
the rights and privileges secured to a citizen of a State under the Federal
Government, although, so far as the State alone was concerned, he would
undoubtedly be entitled to the rights of a citizen and clothed with all the
rights and immunities which the Constitution and laws of the State attached
to that character. * * * * *

This brings us to examine by what provision of the Constitution the present
Federal Government, under its delegated and restricted powers, is
authorized to acquire territory outside of the original limits of the United
States, and what powers it may exercise therein over the person or property
of a citizen of the United States while it remains a Territory and until it shall
be admitted as one of the States of the Union. * * * *

Now, as we have already said in an earlier part of this opinion upon a
different point, the right of property in a slave is distinctly and expressly
affirmed in the Constitution. The right to traffic in it, like an ordinary article
of merchandise and property, was guarantied to the citizens of the United
States in every State that might desire it for twenty years. And the
Government in express terms is pledged to protect it in all future time if the
slave escapes from his owner. This is done in plain words -- too plain to be
misunderstood. And no word can be found in the Constitution which gives
Congress a greater power over slave property or which entitles property of
that kind to less protection that property of any other description. The only
power conferred is the power coupled with the duty of guarding and
protecting the owner in his rights.

Upon these considerations, it is the opinion of the court that the act of
Congress which prohibited a citizen from holding and owning property of
this kind in the territory of the United States north of the line therein
mentioned is not warranted by the Constitution, and is therefore void, and
that neither Dred Scott himself nor any of his family were made free by being
carried into this territory, even if they had been carried there by the owner
with the intention of becoming a permanent resident.

We have so far examined the case, as it stands under the Constitution of the
United States, and the powers thereby delegated to the Federal Government.

But there is another point in the case which depends on State power and
State law. And it is contended, on the part of the plaintiff, that he is made free
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by being taken to Rock Island, in the State of Illinois, independently of his
residence in the territory of the United States, and being so made free, he was
not again reduced to a state of slavery by being brought back to Missouri.

Our notice of this part of the case will be very brief, for the principle on which
it depends was decided in this court, upon much consideration, in the case of
Strader et al. v. Graham, reported in 10th Howard 82. In that case, the slaves
had been taken from Kentucky to Ohio, with the consent of the owner, and
afterwards brought back to Kentucky. And this court held that their status or
condition as free or slave depended upon the laws of Kentucky when they
were brought back into that State, and not of Ohio, and that this court had no
jurisdiction to revise the judgment of a State court upon its own laws. This
was the point directly before the court, and the decision that this court had
not jurisdiction turned upon it, as will be seen by the report of the case.

So in this case. As Scott was a slave when taken into the State of Illinois by his
owner, and was there held as such, and brought back in that character, his
status as free or slave depended on the laws of Missouri, and not of Illinois.
* x % * But whatever doubts or opinions may at one time have been
entertained upon this subject, we are satisfied, upon a careful examination of
all the cases decided in the State courts of Missouri referred to, that it is now
firmly settled by the decisions of the highest court in the State that Scott and
his family upon their return were not free, but were, by the laws of Missouri,
the property of the defendant, and that the Circuit Court of the United States
had no jurisdiction when, by the laws of the State, the plaintiff was a slave
and not a citizen. * * * *

MR. JUSTICE CURTIS, JOINED BY MR. JUSTICE MCLEAN, DISSENTING.

[ dissent from the opinion pronounced by the Chief Justice, and from the
judgment which the majority of the court think it proper to render in this
case. * ***

To determine whether any free persons, descended from Africans held in
slavery, were citizens of the United States under the Confederation, and
consequently at the time of the adoption of the Constitution of the United
States, it is only necessary to know whether any such persons were citizens
of either of the States under the Confederation, at the time of the adoption of
the Constitution. Of this there can be no doubt. At the time of the ratification
of the Articles of Confederation, all free native-born inhabitants of the States
of New Hampshire, Massachusetts, New York, New Jersey, and North
Carolina, though descended from African slaves, were not only citizens of
those States, but such of them as had the other necessary qualifications
possessed the franchise of electors, on equal terms with other citizens. ***

It has been often asserted that the Constitution was made exclusively by and
for the white race. It has already been shown that, in five of the thirteen
original States, colored persons then possessed the elective franchise, and
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were among those by whom the Constitution was ordained and established.
If so, it is not true, in point of fact, that the Constitution was made exclusively
by the white race. And that it was made exclusively for the white race is, in
my opinion, not only an assumption not warranted by anything in the
Constitution, but contradicted by its opening declaration that it was ordained
and established by the people of the United States, for themselves and their
posterity. And as free colored persons were then citizens of at least five
States, and so in every sense part of the people of the United States, they
were among those for whom and whose posterity the Constitution was
ordained and established. * * * *

[ dissent, therefore, from that part of the opinion of the majority of the court,
in which it is held that a person of African descent cannot be a citizen of the
United States; and I regret [ must go further, and dissent both from what I
deem their assumption of authority to examine the constitutionality of the
act of Congress commonly called the Missouri Compromise act, and the
grounds and conclusions announced in their opinion. Having first decided
that they were bound to consider the sufficiency of the plea to the
jurisdiction of the Circuit Court, and having decided that this plea showed
that the Circuit Court had no jurisdiction, and consequently that this is a case
to which the judicial power of the United States does not extend, they have
gone on to examine the merits of the case as they appeared on the trial
before the court and jury, on the issues joined on the pleas in bar, and so
have reached the question of the power of Congress to pass the act of 1820.
On so grave a subject as this, I feel obliged to say that, in my opinion, such an
exertion of judicial power transcends the limits of the authority of the court,
as described by its repeated decisions and, as I understand, acknowledged in
this opinion of the majority of the court. * * * * Nor, in my judgment, will the
position that a prohibition to bring slaves into a Territory deprives any one
of his property without due process of law, bear examination.

Notes

1. The Court’s opinion in what is often known as The Dred Scott Case,
provides several renditions of the facts at various points, including this one:

The case, as he himself states it, on the record brought here by his writ of
error, is this:

The plaintiff was a negro slave, belonging to Dr. Emerson, who was a
surgeon in the army of the United States. In the year 1834, he took the
plaintiff from the State of Missouri to the military post at Rock Island, in the
State of Illinois, and held him there as a slave until the month of April or
May, 1836. At the time last mentioned, said Dr. Emerson removed the
plaintiff from said military post at Rock Island to the military post at Fort
Snelling, situate on the west bank of the Mississippi river, in the Territory
known as Upper Louisiana, acquired by the United States of France, and
situate north of the latitude of thirty-six degrees thirty minutes north, and
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north of the State of Missouri. Said Dr. Emerson held the plaintiff in slavery
at said Fort Snelling from said last-mentioned date until the year 1838.

In the year 1835, Harriet, who is named in the second count of the plaintiff's
declaration, was the negro slave of Major Taliaferro, who belonged to the
army of the United States. In that year, 1835, said Major Taliaferro took said
Harriet to said Fort Snelling, a military post, situated as hereinbefore stated,
and kept her there as a slave until the year 1836, and then sold and
delivered her as a slave, at said Fort Snelling, unto the said Dr. Emerson
hereinbefore named. Said Dr. Emerson held said Harriet in slavery at said
Fort Snelling until the year 1838.

In the year 1836, the plaintiff and Harriet intermarried, at Fort Snelling, with
the consent of Dr. Emerson, who then claimed to be their master and owner.
Eliza and Lizzie, named in the third count of the plaintiff's declaration, are
the fruit of that marriage. Eliza is about fourteen years old, and was born on
board the steamboat Gipsey, north of the north line of the State of Missouri,
and upon the river Mississippi. Lizzie is about seven years old, and was born
in the State of Missouri, at the military post called Jefferson Barracks.

In the year 1838, said Dr. Emerson removed the plaintiff and said Harriet
and their said daughter Eliza from said Fort Snelling to the State of Missouri,
where they have ever since resided.

Before the commencement of this suit, said Dr. Emerson sold and conveyed
the plaintiff, and Harriet, Eliza, and Lizzie, to the defendant, as slaves, and
the defendant has ever since claimed to hold them, and each of them, as
slaves.

2. There is much legal commentary about the case. For example, Paul
Finkelman, Scott v. Sandford: The Court’s Most Dreadful Case and How it
Changed History, 82 CHICAGO-KENT LAW REVIEW 3 (2006) recounts the decision
and provides extensive background regarding the facts, including some
speculation about the Scotts’ decision to sue then (and not previously) as
well as some discussion of the lawyers; a copy of the article is on our course
website. As Finkelman also notes, the opinions were exceedingly lengthy for
that point in history:

Each of the nine Justices on the Court wrote an opinion in the case: only one
of a few times before the Civil War that this occurred. The opinions range in
size from Justice Robert C. Grier's half-page concurrence to Justice Benjamin
R. Curtis's seventy-page dissent. Chief Justice Taney's "Opinion of the Court"
is fifty-four pages long. The nine opinions, along with a handful of pages
summarizing the lawyers' arguments, consume 260 pages of U.S. Reports.

Finkelman also notes that while it is an “exaggeration” to say that Dred Scott
“caused” the Civil War, surely it played a role in the timing of the war.

3. Would you say that Dred Scott is a “states’ rights” opinion? What about
Prigg v. Pennsylvania?

4, Do the Thirteenth and Fourteenth Amendments to the Constitution
“overturn” Dred Scott? What language in the Fourteenth Amendment is
specifically pertinent?
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lll. Early Cases Applying the Reconstruction Amendments

Strauder v. West Virginia
100 U.S. 303 (1880)

MR. JUSTICE STRONG DELIVERED THE OPINION OF THE COURT.

The plaintiff in error, a colored man, was indicted for murder in the Circuit
Court of Ohio County in West Virginia, on the 20th of October, 1874, and,
upon trial, was convicted and sentenced. The record was then removed to the
Supreme Court of the State, and there the judgment of the Circuit Court was
affirmed. The present case is a writ of error to that court, and it is now, in
substance, averred that, at the trial in the State court, the defendant (now
plaintiff in error) was denied rights to which he was entitled under the
Constitution and laws of the United States.

In the Circuit Court of the State, before the trial of the indictment was
commenced, the defendant presented his petition, verified by his oath,
praying for a removal of the cause into the Circuit Court of the United States,
assigning, as ground for the removal, that,

by virtue of the laws of the State of West Virginia, no colored man was
eligible to be a member of the grand jury or to serve on a petit jury in the
State; that white men are so eligible, and that, by reason of his being a
colored man and having been a slave, he had reason to believe, and did
believe, he could not have the full and equal benefit of all laws and
proceedings in the State of West Virginia for the security of his person as is
enjoyed by white citizens, and that he had less chance of enforcing in the
courts of the State his rights on the prosecution, as a citizen of the United
States, and that the probabilities of a denial of them to him as such citizen on
every trial which might take place on the indictment in the courts of the
State were much more enhanced than if he was a white man.

This petition was denied by the State court, and the cause was forced to trial.

* * * *The law of the State to which reference was made in the petition for
removal and in the several motions was enacted on the 12th of March, 1873
(Acts of 1878, p. 102), and it is as follows:

All white male persons who are twenty-one year of age and who are citizens
of this State shall be liable to serve as jurors, except as herein provided.

* % ** In this court, several errors have been assigned, and the controlling
question underlying them all are, first, whether, by the Constitution and laws
of the United States, every citizen of the United States has a right to a trial of
an indictment against him by a jury selected and impaneled without
discrimination against his race or color, because of race or color, and, second,
if he has such a right and is denied its enjoyment by the State in which he is
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indicted, may he cause the case to be removed into the Circuit Court of the
United States?

It is to be observed that the first of these questions is not whether a colored
man, when an indictment has been preferred against him, has a right to a
grand or a petit jury composed in whole or in part of persons of his own race
or color, but it is whether, in the composition or selection of juror by whom
he is to be indicted or tried, all persons of his race or color may be excluded
by law solely because of their race or color, so that by no possibility can any
colored man sit upon the jury.

The questions are important, for they demand a construction of the recent
amendment of the Constitution. If the defendant has a right to have a jury
selected for the trial of his case without discrimination against all persons of
his race or color, because of their race or color, the right, if not created, is
protected by those amendments and the legislation of Congress under them.
The Fourteenth Amendment ordains that

all persons born or naturalized in the United States and subject to the
jurisdiction thereof are citizens of the United States and of the State wherein
they reside. No State shall make or enforce any laws which shall abridge the
privilege or immunities of citizens of the United States, nor shall any State
deprive any person of life, liberty, or property without due process of law,
nor deny to any person within its jurisdiction the equal protection of the
laws.

This is one of a series of constitutional provisions having a common purpose
-- namely, securing to a race recently emancipated, a race that, through many
generations, had been held in slavery, all the civil rights that the superior
race enjoy. The true spirit and meaning of the amendments, as we said in the
Slaughterhouse Cases, cannot be understood without keeping in view the
history of the times when they were adopted and the general objects they
plainly sought to accomplish. At the time when they were incorporated into
the Constitution, it required little knowledge of human nature to anticipate
that those who had long been regarded as an inferior and subject race would,
when suddenly raised to the rank of citizenship, be looked upon with
jealousy and positive dislike, and that State laws might be enacted or
enforced to perpetuate the distinctions that had before existed.
discriminations against them had been habitual. It was well known that, in
some States, laws making such discrimination then existed, and others might
well be expected. The colored race, as a race, was abject and ignorant, and in
that condition was unfitted to command the respect of those who had
superior intelligence. Their training had left them mere children, and, as
such, they needed the protection which a wise government extend to those
who are unable to protect themselves. They especially needed protection
against unfriendly action in the States where they were resident. It was in
view of these considerations the Fourteenth Amendment was framed and
adopted. It was designed to assure to the colored race the enjoyment of all
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the civil rights that, under the law, are enjoyed by white persons, and to give
to that race the protection of the general government in that enjoyment
whenever it should be denied by the States. It not only gave citizenship and
the privileges of citizenship to persons of color, but it denied to any State the
power to withhold from them the equal protection of the laws, and
authorized Congress to enforce its provisions by appropriate
legislation, * * * *

If this is the spirit and meaning of the amendment, whether it means more or
not, it is to be construed liberally to carry out the purposes of its framers. It
ordains that no State shall make or enforce any laws which shall abridge the
privileges or immunities of citizens of the United States (evidently referring
to the newly made citizens, who, being citizens of the United States, are
declared to be also citizens of the State in which they reside). It ordains that
no State shall deprive any person of life, liberty, or property without due
process of law, or deny to any person within its jurisdiction the equal
protection of the laws. What is this but declaring that the law in the States
shall be the same for the black as for the white; that all persons, whether
colored or white, shall stand equal before the laws of the States, and, in
regard to the colored race, for whose protection the amendment was
primarily designed, that no discrimination shall be made against them bar
law because of their color? The words of the amendment, it is true, are
prohibitory, but they contain a necessary implication of a positive immunity,
or right, most valuable to the colored race -- the right to exemption from
unfriendly legislation against them distinctively as colored -- exemption from
legal discriminations, implying inferiority in civil society, lessening the
security of their enjoyment of the rights which others enjoy, and
discriminations which are steps towards reducing them to the condition of a
subject race.

That the West Virginia statute respecting juries -- the statute that controlled
the selection of the grand and petit jury in the case of the plaintiff in error --
is such a discrimination ought not to be doubted. Nor would it be if the
persons excluded by it were white men. If, in those States where the colored
people constitute a majority of the entire population, a law should be enacted
excluding all white men from jury service, thus denying to them the privilege
of participating fully with the blacks in the administration of justice, we
apprehend no one would be heard to claim that it would not be a denial to
white men of the equal protection of the laws. Nor, if a law should be passed
excluding all naturalized Celtic Irishmen, would there be any doubt of its
inconsistency with the spirit of the amendment. The very fact that colored
people are singled out and expressly denied by a statute all right to
participate in the administration of the law as jurors because of their color,
though they are citizens and may be in other respects fully qualified, is
practically a brand upon them affixed by the law, an assertion of their
inferiority, and a stimulant to that race prejudice which is an impediment to
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securing to individuals of the race that equal justice which the law aims to
secure to all others.

The right to a trial by jury is guaranteed to every citizen of West Virginia by
the Constitution of that State, and the constitution of juries is a very essential
part of the protection such a mode of trial is intended to secure. The very
idea of a jury is a body of men composed of the peers or equals of the person
whose rights it is selected or summoned to determine -- that is, of his
neighbors, fellows, associates, persons having the same legal status in society
as that which he holds. Blackstone, in his Commentaries, says,

The right of trial by jury, or the country, is a trial by the peers of every
Englishman, and is the grand bulwark of his liberties, and is secured to him
by the Great Charter {The Magna Carta}.

It is also guarded by statutory enactments intended to make impossible what
Mr. {Jeremy} Bentham called "packing juries." It is well known that
prejudices often exit against particular classes in the community which sway
the judgment of jurors and which therefore operate in some cases to deny to
persons of those classes the full enjoyment of that protection which others
enjoy. Prejudice in a local community is held to be a reason for a change of
venue. The framers of the constitutional amendment must have known full
well the existence of such prejudice and its likelihood to continue against the
manumitted slaves and their race, and that knowledge was doubtless a
motive that led to the amendment. By their manumission and citizenship, the
colored race became entitled to the equal protection of the laws of the States
in which they resided, and the apprehension that, through prejudice, they
might be denied that equal protection, that is, that there might be
discrimination against them, was the inducement to bestow upon the
national government the power to enforce the provision that no State shall
deny to them the equal protection of the laws. Without the apprehended
existence of prejudice, that portion of the amendment would have been
unnecessary, and it might have been left to the States to extend equality of
protection.

In view of these considerations, it is hard to see why the statute of West
Virginia should not be regarded as discriminating against a colored man
when he is put upon trial for an alleged criminal offence against the State. It
is not easy to comprehend how it can be said that, while every white man is
entitled to a trial by a jury selected from persons of his own race or color, or,
rather, selected without discrimination against his color, and a negro is not,
the latter is equally protected by the law with the former. Is not protection of
life and liberty against race or color prejudice a right, a legal right, under the
constitutional amendment? And how can it be maintained that compelling a
colored man to submit to a trial for his life by a jury drawn from a panel from
which the State has expressly excluded every man of his race, because of
color alone, however well qualified in other respects, is not a denial to him of
equal legal protection?
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We do not say that, within the limits from which it is not excluded by the
amendment, a State may not prescribe the qualifications of its jurors, and, in
so doing, make discriminations. It may confine the selection to males, to
freeholders, to citizens, to persons within certain ages, or to persons having
educational qualifications. We do not believe the Fourteenth Amendment
was ever intended to prohibit this. Looking at its history, it is clear it had no
such purpose. Its aim was against discrimination because of race or color. As
we have said more than once, its design was to protect an emancipated race,
and to strike down all possible legal discriminations against those who
belong to it. * * * *

The Fourteenth Amendment makes no attempt to enumerate the rights it
designed to protect. It speaks in general terms, and those are as
comprehensive as possible. Its language is prohibitory, but every prohibition
implies the existence of rights and immunities, prominent among which is an
immunity from inequality of legal protection either for life, liberty, or
property. Any State action that denies this immunity to a colored man is in
conflict with the Constitution.

Concluding, therefore, that the statute of West Virginia, discriminating in the
selection of jurors, as it does, against negroes because of their color, amounts
to a denial of the equal protection of the laws to a colored man when he is put
upon trial for an alleged offence against the State * * * {the Court then
discussed the procedure of removal to federal court}.

There was error, therefore, in proceeding to the trial of the indictment
against him after his petition was filed as also in overruling his challenge to
the array of the jury and in refusing to quash the panel.

The judgment of the Supreme Court of West Virginia will be reversed, and
the case remitted with instructions to reverse the judgment of the Circuit
Court of Ohio county, and it is

So ordered.

FIELD, J., DISSENTING OPINION

[ dissent from the judgment of the court in this case on the grounds stated in
my opinion in Ex parte Virginia {see Note 1}, and MR. JUSTICE CLIFFORD concurs
with me.
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Notes

1. West Virginia v. Strauder is the most famous of the three cases decided
by the Court on March 1, 1880, each considering the unconstitutionality of
the exclusion of Black males from juries as well as a federal statute providing
remedies for such exclusion.

In Ex Parte Virginia, 100 U.S. 339 (1880), the Court had before it the
indictment and arrest of a judge who “did then and there exclude and fail to
select as grand and petit jurors certain citizens of said county of Pittsylvania,
of African race and black color, said citizens possessing all other
qualifications prescribed by law, and being by him excluded from the jury
lists made out by him as such judge, on account of their race, color, and
previous condition of servitude, and for no other reason, against the peace
and dignity of the United States, and against the form of the statute of the
United States in such case made and provided.” At issue in Ex Parte Virginia
was whether the statute was within Congressional power under the
Fourteenth Amendment. The Court, in an opinion again by Justice William
Strong, held it was, concluding that the judge could be punished:

We do not perceive how holding an office under a State, and claiming to act
for the State, can relieve the holder from obligation to obey the Constitution
of the United States, or take away the power of Congress to punish his
disobedience. We do not perceive how holding an office under a State, and
claiming to act for the State, can relieve the holder from obligation to obey
the Constitution of the United States, or take away the power of Congress to
punish his disobedience.

In Virginia v. Rives, 100 U.S. 313 (1880), the question again involved the
Congressional civil rights statute, but this time focusing on a provision
allowing for removal of a trial from state court to federal court when “any
person who is denied or cannot enforce in the judicial tribunals of the State”
“any right secured to him by any law providing for the equal civil rights of
citizens of the United States.” Yet the Court, in an opinion again by Justice
William Strong, found that the allegations of the defendants in the murder
trial did not warrant removal:

The assertions in the petition for removal, that the grand jury by which the
petitioners were indicted, as well as the jury summoned to try them, were
composed wholly of the white race, and that their race had never been
allowed to serve as jurors in the county of Patrick {Virginia} in any case in
which a colored man was interested, fall short of showing that any civil right
was denied, or that there had been any discrimination against the
defendants because of their color or race. The facts may have been as stated,
and yet the jury which indicted them, and the panel summoned to try them,
may have been impartially selected.

Can you discern the difference between Strauder, Ex Parte Virginia, and
Virginia v. Rives? Comparing these three cases of 1880, is there a theoretical
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perspective familiar from our study of “state action doctrine,” including the
Civil Rights Cases, decided a few later in 18837

2. Interestingly, West Virginia was formed when the western portions of
Virginia, essentially seceded from Virginia when Virginia voted for the
Ordinance of Secession from the United States and joined the Confederate
States of America in 1861. West Virginia, whose proposed named had been
Kanawha, was admitted to the Union as a state in June 1863, but only after it
provided for the emancipation from slavery. After the Civil War ended and
Virginia re-entered the United States, Virginia sued West Virginia regarding
the creation of West Virginia and the specific inclusion of particular counties.
Note that Article IV, Section 3, of the Constitution provides that “no new
States shall be formed or erected within the Jurisdiction of any other State ...
without the Consent of the Legislatures of the States concerned as well as of
the Congress.” The United States Supreme Court ruled for West Virginia in
Virginia v. West Virginia, 78 U.S. 39 (1871). Why might this history be
illuminating given the facts of Strauder?

Plessy v. Ferguson
163 U.S. 537 (1896)

MR. JUSTICE BROWN, AFTER STATING THE CASE, DELIVERED THE OPINION OF THE COURT.

This case turns upon the constitutionality of an act of the General Assembly
of the State of Louisiana, passed in 1890, providing for separate railway
carriages for the white and colored races. Acts 1890, No. 111, p. 152.

The first section of the statute enacts

that all railway companies carrying passengers in their coaches in this State
shall provide equal but separate accommodations for the white and colored
races by providing two or more passenger coaches for each passenger train,
or by dividing the passenger coaches by a partition so as to secure separate
accommodations: Provided, That this section shall not be construed to apply
to street railroads. No person or persons, shall be admitted to occupy seats
in coaches other than the ones assigned to them on account of the race they
belong to.

By the second section, it was enacted

that the officers of such passenger trains shall have power and are hereby
required to assign each passenger to the coach or compartment used for the
race to which such passenger belongs; any passenger insisting on going into
a coach or compartment to which by race he does not belong shall be liable
to a fine of twenty-five dollars, or in lieu thereof to imprisonment for a
period of not more than twenty days in the parish prison, and any officer of
any railroad insisting on assigning a passenger to a coach or compartment
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other than the one set aside for the race to which said passenger belongs
shall be liable to a fine of twenty-five dollars, or in lieu thereof to
imprisonment for a period of not more than twenty days in the parish
prison; and should any passenger refuse to occupy the coach or
compartment to which he or she is assigned by the officer of such railway,
said officer shall have power to refuse to carry such passenger on his train,
and for such refusal neither he nor the railway company which he
represents shall be liable for damages in any of the courts of this State.

The third section provides penalties for the refusal or neglect of the officers,
directors, conductors, and employees of railway companies to comply with
the act, with a proviso that "nothing in this act shall be construed as applying
to nurses attending children of the other race." The fourth section is
immaterial.

The information filed in the criminal District Court charged in substance that
Plessy, being a passenger between two stations within the State of Louisiana,
was assigned by officers of the company to the coach used for the race to
which he belonged, but he insisted upon going into a coach used by the race
to which he did not belong. Neither in the information nor plea was his
particular race or color averred. The petition for the writ of prohibition
averred that petitioner was seven-eighths Caucasian and one eighth African
blood; that the mixture of colored blood was not discernible in him, and that
he was entitled to every right, privilege and immunity secured to citizens of
the United States of the white race; and that, upon such theory, he took
possession of a vacant seat in a coach where passengers of the white race
were accommodated, and was ordered by the conductor to vacate said coach
and take a seat in another assigned to persons of the colored race, and,
having refused to comply with such demand, he was forcibly ejected with the
aid of a police officer, and imprisoned in the parish jail to answer a charge of
having violated the above act.

The constitutionality of this act is attacked upon the ground that it conflicts
both with the Thirteenth Amendment of the Constitution, abolishing slavery,
and the Fourteenth Amendment, which prohibits certain restrictive
legislation on the part of the States.

1. That it does not conflict with the Thirteenth Amendment, which
abolished slavery and involuntary servitude, except as a punishment for
crime, is too clear for argument. Slavery implies involuntary servitude -- a
state of bondage; the ownership of mankind as a chattel, or at least the
control of the labor and services of one man for the benefit of another, and
the absence of a legal right to the disposal of his own person, property and
services. This amendment was said in the Slaughterhouse Cases, to have been
intended primarily to abolish slavery as it had been previously known in this
country, and that it equally forbade Mexican peonage or the Chinese coolie
trade when they amounted to slavery or involuntary servitude, and that the
use of the word "servitude" was intended to prohibit the use of all forms of
involuntary slavery, of whatever class or name. It was intimated, however, in
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that case that this amendment was regarded by the statesmen of that day as
insufficient to protect the colored race from certain laws which had been
enacted in the Southern States, imposing upon the colored race onerous
disabilities and burdens and curtailing their rights in the pursuit of life,
liberty and property to such an extent that their freedom was of little value;
and that the Fourteenth Amendment was devised to meet this exigency.

So, too, in the Civil Rights Cases, it was said that the act of a mere individual,
the owner of an inn, a public conveyance or place of amusement, refusing
accommodations to colored people cannot be justly regarded as imposing
any badge of slavery or servitude upon the applicant, but only as involving an
ordinary civil injury, properly cognizable by the laws of the State and
presumably subject to redress by those laws until the contrary appears. "It
would be running the slavery argument into the ground,” said Mr. Justice
Bradley,

to make it apply to every act of discrimination which a person may see fit to
make as to the guests he will entertain, or as to the people he will take into
his coach or cab or car, or admit to his concert or theatre, or deal with in
other matters of intercourse or business.

A statute which implies merely a legal distinction between the white and
colored races -- a distinction which is founded in the color of the two races
and which must always exist so long as white men are distinguished from the
other race by color -- has no tendency to destroy the legal equality of the two
races, or reestablish a state of involuntary servitude. Indeed, we do not
understand that the Thirteenth Amendment is strenuously relied upon by the
plaintiff in error in this connection.

2. By the Fourteenth Amendment, all persons born or naturalized in the
United States and subject to the jurisdiction thereof are made citizens of the
United States and of the State wherein they reside, and the States are
forbidden from making or enforcing any law which shall abridge the
privileges or immunities of citizens of the United States, or shall deprive any
person of life, liberty, or property without due process of law, or deny to any
person within their jurisdiction the equal protection of the laws.

k %k % %k

The object of the amendment was undoubtedly to enforce the absolute
equality of the two races before the law, but, in the nature of things, it could
not have been intended to abolish distinctions based upon color, or to
enforce social, as distinguished from political, equality, or a commingling of
the two races upon terms unsatisfactory to either. Laws permitting, and even
requiring, their separation in places where they are liable to be brought into
contact do not necessarily imply the inferiority of either race to the other,
and have been generally, if not universally, recognized as within the
competency of the state legislatures in the exercise of their police power. The
most common instance of this is connected with the establishment of
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separate schools for white and colored children, which has been held to be a
valid exercise of the legislative power even by courts of States where the
political rights of the colored race have been longest and most earnestly
enforced.

** % The distinction between laws interfering with the political equality of
the negro and those requiring the separation of the two races in schools,
theatres and railway carriages has been frequently drawn by this court. Thus,
in Strauder v. West Virginia, it was held that a law of West Virginia limiting to
white male persons, 21 years of age and citizens of the State, the right to sit
upon juries was a discrimination which implied a legal inferiority in civil
society, which lessened the security of the right of the colored race, and was a
step toward reducing them to a condition of servility. * * * *

So far, then, as a conflict with the Fourteenth Amendment is concerned, the
case reduces itself to the question whether the statute of Louisiana is a
reasonable regulation, and, with respect to this, there must necessarily be a
large discretion on the part of the legislature. In determining the question of
reasonableness, it is at liberty to act with reference to the established usages,
customs, and traditions of the people, and with a view to the promotion of
their comfort and the preservation of the public peace and good order.
Gauged by this standard, we cannot say that a law which authorizes or even
requires the separation of the two races in public conveyances is
unreasonable, or more obnoxious to the Fourteenth Amendment than the
acts of Congress requiring separate schools for colored children in the
District of Columbia, the constitutionality of which does not seem to have
been questioned, or the corresponding acts of state legislatures.

We consider the underlying fallacy of the plaintiff's argument to consist in
the assumption that the enforced separation of the two races stamps the
colored race with a badge of inferiority. If this be so, it is not by reason of
anything found in the act, but solely because the colored race chooses to put
that construction upon it. The argument necessarily assumes that if, as has
been more than once the case and is not unlikely to be so again, the colored
race should become the dominant power in the state legislature, and should
enact a law in precisely similar terms, it would thereby relegate the white
race to an inferior position. We imagine that the white race, at least, would
not acquiesce in this assumption. The argument also assumes that social
prejudices may be overcome by legislation, and that equal rights cannot be
secured to the negro except by an enforced commingling of the two races. We
cannot accept this proposition. If the two races are to meet upon terms of
social equality, it must be the result of natural affinities, a mutual

appreciation of each other's merits, and a voluntary consent of individuals.
k %k ok 3k

Legislation is powerless to eradicate racial instincts or to abolish distinctions
based upon physical differences, and the attempt to do so can only result in
accentuating the difficulties of the present situation. If the civil and political
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rights of both races be equal, one cannot be inferior to the other civilly or
politically. If one race be inferior to the other socially, the Constitution of the
United States cannot put them upon the same plane. * * * *

The judgment of the court below is, therefore,
Affirmed.
MR. JUSTICE HARLAN, DISSENTING.

By the Louisiana statute the validity of which is here involved, * * * * no
colored person is permitted to occupy a seat in a coach assigned to white
persons, nor any white person to occupy a seat in a coach assigned to colored
persons. The managers of the railroad are not allowed to exercise any
discretion in the premises, but are required to assign each passenger to some
coach or compartment set apart for the exclusive use of his race. If a
passenger insists upon going into a coach or compartment not set apart for
persons of his race, he is subject to be fined or to be imprisoned in the parish
jail. Penalties are prescribed for the refusal or neglect of the officers,
directors, conductors and employees of railroad companies to comply with
the provisions of the act.

Only "nurses attending children of the other race " are excepted from the
operation of the statute. No exception is made of colored attendants traveling
with adults. A white man is not permitted to have his colored servant with
him in the same coach, even if his condition of health requires the constant,
personal assistance of such servant. If a colored maid insists upon riding in
the same coach with a white woman whom she has been employed to serve,
and who may need her personal attention while traveling, she is subject to be
fined or imprisoned for such an exhibition of zeal in the discharge of duty.

While there may be in Louisiana persons of different races who are not
citizens of the United States, the words in the act "white and colored races"
necessarily include all citizens of the United States of both races residing in
that State. So that we have before us a state enactment that compels, under
penalties, the separation of the two races in railroad passenger coaches, and
makes it a crime for a citizen of either race to enter a coach that has been
assigned to citizens of the other race.

Thus, the State regulates the use of a public highway by citizens of the United
States solely upon the basis of race. * * * *

However apparent the injustice of such legislation may be, we have only to
consider whether it is consistent with the Constitution of the United States.

In respect of civil rights common to all citizens, the Constitution of the United
States does not, I think, permit any public authority to know the race of those
entitled to be protected in the enjoyment of such rights. Every true man has
pride of race, and, under appropriate circumstances, when the rights of
others, his equals before the law, are not to be affected, it is his privilege to
express such pride and to take such action based upon it as to him seems
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proper. But I deny that any legislative body or judicial tribunal may have
regard to the race of citizens when the civil rights of those citizens are
involved. Indeed, such legislation as that here in question is inconsistent not
only with that equality of rights which pertains to citizenship, National and
State, but with the personal liberty enjoyed by everyone within the United
States.

The Thirteenth Amendment does not permit the withholding or the
deprivation of any right necessarily inhering in freedom. It not only struck
down the institution of slavery as previously existing in the United States, but
it prevents the imposition of any burdens or disabilities that constitute
badges of slavery or servitude. It decreed universal civil freedom in this
country. This court has so adjudged. But that amendment having been found
inadequate to the protection of the rights of those who had been in slavery, it
was followed by the Fourteenth Amendment, which added greatly to the
dignity and glory of American citizenship and to the security of personal
liberty by declaring that

all persons born or naturalized in the United States, and subject to the
jurisdiction thereof, are citizens of the United States and of the State wherein
they reside,

and that

no State shall make or enforce any law which shall abridge the privileges or
immunities of citizens of the United States; nor shall any State deprive any
person of life, liberty or property without due process of law, nor deny to
any person within its jurisdiction the equal protection of the laws.

These two amendments, if enforced according to their true intent and
meaning, will protect all the civil rights that pertain to freedom and
citizenship. Finally, and to the end that no citizen should be denied, on
account of his race, the privilege of participating in the political control of his
country, it as declared by the Fifteenth Amendment that

the right of citizens of the United States to vote shall not be denied or
abridged by the United States or by any State on account of race, color or
previous condition of servitude.

These notable additions to the fundamental law were welcomed by the
friends of liberty throughout the world. They removed the race line from our
governmental systems. They had, as this court has said, a common purpose,
namely to secure to a race recently emancipated, a race that through many
generations have been held in slavery, all the civil rights that the superior
race enjoy. * * * *

It was said in argument that the statute of Louisiana does not discriminate
against either race, but prescribes a rule applicable alike to white and
colored citizens. But this argument does not meet the difficulty. Everyone
knows that the statute in question had its origin in the purpose not so much
to exclude white persons from railroad cars occupied by blacks as to exclude
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colored people from coaches occupied by or assigned to white persons.
Railroad corporations of Louisiana did not make discrimination among
whites in the matter of accommodation for travelers. The thing to accomplish
was, under the guise of giving equal accommodation for whites and blacks, to
compel the latter to keep to themselves while traveling in railroad passenger
coaches. No one would be so wanting in candor a to assert the contrary. ***
* If a white man and a black man choose to occupy the same public
conveyance on a public highway, it is their right to do so, and no government,
proceeding alone on grounds of race, can prevent it without infringing the
personal liberty of each.

It is one thing for railroad carriers to furnish, or to be required by law to
furnish, equal accommodations for all whom they are under a legal duty to
carry. It is quite another thing for government to forbid citizens of the white
and black races from traveling in the same public conveyance, and to punish
officers of railroad companies for permitting persons of the two races to
occupy the same passenger coach. If a State can prescribe, as a rule of civil
conduct, that whites and blacks shall not travel as passengers in the same
railroad coach, why may it not so regulate the use of the streets of its cities
and towns as to compel white citizens to keep on one side of a street and
black citizens to keep on the other? Why may it not, upon like grounds,
punish whites and blacks who ride together in streetcars or in open vehicles
on a public road or street? Why may it not require sheriffs to assign whites to
one side of a courtroom and blacks to the other? And why may it not also
prohibit the commingling of the two races in the galleries of legislative halls
or in public assemblages convened for the consideration of the political
questions of the day? Further, if this statute of Louisiana is consistent with
the personal liberty of citizens, why may not the State require the separation
in railroad coaches of native and naturalized citizens of the United States, or
of Protestants and Roman Catholics?

The answer given at the argument to these questions was that regulations of
the kind they suggest would be unreasonable, and could not, therefore, stand
before the law. Is it meant that the determination of questions of legislative
power depends upon the inquiry whether the statute whose validity is
questioned is, in the judgment of the courts, a reasonable one, taking all the
circumstances into consideration? A statute may be unreasonable merely
because a sound public policy forbade its enactment. But I do not understand
that the courts have anything to do with the policy or expediency of
legislation. A statute may be valid and yet, upon grounds of public policy,
may well be characterized as unreasonable. * * * *

The white race deems itself to be the dominant race in this country. And so it
is in prestige, in achievements, in education, in wealth and in power. So, I
doubt not, it will continue to be for all time if it remains true to its great
heritage and holds fast to the principles of constitutional liberty. But in view
of the Constitution, in the eye of the law, there is in this country no superior,
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dominant, ruling class of citizens. There is no caste here. Our Constitution is
color-blind, and neither knows nor tolerates classes among citizens. In
respect of civil rights, all citizens are equal before the law. The humblest is
the peer of the most powerful. The law regards man as man, and takes no
account of his surroundings or of his color when his civil rights as guaranteed
by the supreme law of the land are involved. It is therefore to be regretted
that this high tribunal, the final expositor of the fundamental law of the land,
has reached the conclusion that it is competent for a State to regulate the
enjoyment by citizens of their civil rights solely upon the basis of race.

In my opinion, the judgment this day rendered will, in time, prove to be quite
as pernicious as the decision made by this tribunal in the Dred Scott Case. 1t
was adjudged in that case that the descendants of Africans who were
imported into this country and sold as slaves were not included nor intended
to be included under the word "citizens" in the Constitution, and could not
claim any of the rights and privileges which that instrument provided for and
secured to citizens of the United States; * * * * The recent amendments of the
Constitution, it was supposed, had eradicated these principles from our
institutions. But it seems that we have yet, in some of the States, a dominant
race -- a superior class of citizens, which assumes to regulate the enjoyment
of civil rights, common to all citizens, upon the basis of race. The present
decision, it may well be apprehended, will not only stimulate aggressions,
more or less brutal and irritating, upon the admitted rights of colored
citizens, but will encourage the belief that it is possible, by means of state
enactments, to defeat the beneficent purposes which the people of the United
States had in view when they adopted the recent amendments of the
Constitution, by one of which the blacks of this country were made citizens of
the United States and of the States in which they respectively reside, and
whose privileges and immunities, as citizens, the States are forbidden to
abridge. Sixty millions of whites are in no danger from the presence here of
eight millions of blacks. The destinies of the two races in this country are
indissolubly linked together, and the interests of both require that the
common government of all shall not permit the seeds of race hate to be
planted under the sanction of law. What can more certainly arouse race hate,
what more certainly create and perpetuate a feeling of distrust between
these races, than state enactments which, in fact, proceed on the ground that
colored citizens are so inferior and degraded that they cannot be allowed to
sit in public coaches occupied by white citizens. That, as all will admit, is the
real meaning of such legislation as was enacted in Louisiana.

The sure guarantee of the peace and security of each race is the clear,
distinct, unconditional recognition by our governments, National and State,
of every right that inheres in civil freedom, and of the equality before the law
of all citizens of the United States, without regard to race. * * * *

There is a race so different from our own that we do not permit those
belonging to it to become citizens of the United States. Persons belonging to
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it are, with few exceptions, absolutely excluded from our country. I allude to
the Chinese race. But, by the statute in question, a Chinaman can ride in the
same passenger coach with white citizens of the United States, while citizens
of the black race in Louisiana, many of whom, perhaps, risked their lives for
the preservation of the Union, who are entitled, by law, to participate in the
political control of the State and nation, who are not excluded, by law or by
reason of their race, from public stations of any kind, and who have all the
legal rights that belong to white citizens, are yet declared to be criminals,
liable to imprisonment, if they ride in a public coach occupied by citizens of
the white race. It is scarcely just to say that a colored citizen should not
object to occupying a public coach assigned to his own race. He does not
object, nor, perhaps, would he object to separate coaches for his race if his
rights under the law were recognized. But he objecting, and ought never to
cease objecting, to the proposition that citizens of the white and black race
can be adjudged criminals because they sit, or claim the right to sit, in the
same public coach on a public highway.

The arbitrary separation of citizens on the basis of race while they are on a
public highway is a badge of servitude wholly inconsistent with the civil
freedom and the equality before the law established by the Constitution. It
cannot be justified upon any legal grounds.

If evils will result from the commingling of the two races upon public
highways established for the benefit of all, they will be infinitely less than
those that will surely come from state legislation regulating the enjoyment of
civil rights upon the basis of race. We boast of the freedom enjoyed by our
people above all other peoples. But it is difficult to reconcile that boast with a
state of the law which, practically, puts the brand of servitude and
degradation upon a large class of our fellow citizens, our equals before the
law. The thin disguise of "equal" accommodations for passengers in railroad
coaches will not mislead anyone, nor atone for the wrong this day done.

k %k % %k

[ am of opinion that the statute of Louisiana is inconsistent with the personal
liberty of citizens, white and black, in that State, and hostile to both the spirit
and letter of the Constitution of the United States. If laws of like character
should be enacted in the several States of the Union, the effect would be in
the highest degree mischievous. Slavery, as an institution tolerated by law
would, it is true, have disappeared from our country, but there would remain
a power in the States, by sinister legislation, to interfere with the full
enjoyment of the blessings of freedom to regulate civil rights, common to all
citizens, upon the basis of race, and to place in a condition of legal inferiority
a large body of American citizens now constituting a part of the political
community called the People of the United States, for whom and by whom,
through representatives, our government is administered. Such a system is
inconsistent with the guarantee given by the Constitution to each State of a
republican form of government, and may be stricken down by Congressional
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action, or by the courts in the discharge of their solemn duty to maintain the
supreme law of the land, anything in the constitution or laws of any State to
the contrary notwithstanding.

For the reasons stated, I am constrained to withhold my assent from the
opinion and judgment of the majority.

Notes

The Court’s opinion in Plessy v. Ferguson is a betrayal of the Thirteenth and
Fourteenth Amendments. It is a widely reviled decision that cements the end
of Reconstruction and hobbles the potential for equality expressed in the
Reconstruction Amendments.

Plessy is no longer “precedent.” How did that happen as a legal matter? What
are the legal strategies available to “dismantle” a case?

Understanding the process of the legal strategies used to dismantle Plessy
starts with analyzing the decision itself. Answer the following questions
about the opinion:

1. What is the standard of federal judicial review of the state
statute used by the Court in Plessy?

2. What are the differing perspectives of the “purpose” of the
state statute in the majority and dissenting opinions?

3. What is the Court’s holding in Plessy?

4. How is the notion of “formal equality” deployed in Plessy v.
Ferguson in both the majority and dissenting opinions?

5. What theoretical perspectives from the Civil Rights Cases,
decided thirteen years earlier, are apparent in Plessy v. Ferguson?

6. Why does Harlan “allude to the Chinese race” in the dissent?
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CHAPTER FOUR:
RACE AND EQUAL PROTECTION

I. Toward Strict Scrutiny

A. Carolene Products, Footnote Four

It has been called the “most famous footnote in Constitutional Law” and
certainly it is the most famous one in Equal Protection doctrine. The case in
which it occurred, United States v. Carolene Products Company, 304 U.S.
144 (1938), did not involve the Equal Protection Clause or racial
classifications. Instead, at issue was a federal statute regulating the shipment
of "filled milk" (skimmed milk to which nonmilk fat is added so that it may
seem to be like whole milk or even cream). The challenges to the law were
based on a lack of Congressional power under the Commerce Clause and a
Due Process Clause of the Fifth Amendment violation.

In footnote four, Justice Harlan Stone wrote for the Court:

There may be narrower scope for operation of the presumption of
constitutionality when legislation appears on its face to be within a specific
prohibition of the Constitution, such as those of the first ten Amendments,
which are deemed equally specific when held to be embraced within the
Fourteenth.

It is unnecessary to consider now whether legislation which restricts those
political processes which can ordinarily be expected to bring about repeal of
undesirable legislation, is to be subjected to more exacting judicial scrutiny
under the general prohibitions of the Fourteenth Amendment than are most
other types of legislation.

Nor need we enquire whether similar considerations enter into the review
of statutes directed at particular religious, or national, or racial minorities,
whether prejudice against discrete and insular minorities may be a special
condition, which tends seriously to curtail the operation of those political
processes ordinarily to be relied upon to protect minorities, and which may
call for a correspondingly more searching judicial inquiry.
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B. The Japanese Internment Cases

Hirabayashi v. United States
320 U.S. 81 (1943)

MR. CHIEF JUSTICE STONE DELIVERED THE OPINION OF THE COURT

Appellant, an American citizen of Japanese ancestry, was convicted in the
district court of violating the Act of Congress of March 21, 1942, 56 Stat. 173,
18 U.S.C. § 97a, which makes it a misdemeanor knowingly to disregard
restrictions made applicable by a military commander to persons in a
military area prescribed by him as such, all as authorized by an Executive
Order of the President.

The questions for our decision are whether the particular restriction
violated, namely that all persons of Japanese ancestry residing in such an
area be within their place of residence daily between the hours of 8:00 p.m.
and 6:00 a.m., was adopted by the military commander in the exercise of an
unconstitutional delegation by Congress of its legislative power, and whether
the restriction unconstitutionally discriminated between citizens of Japanese
ancestry and those of other ancestries in violation of the Fifth
Amendment. * * * *

{The evidence showed that} appellant was born in Seattle in 1918, of
Japanese parents who had come from Japan to the United States, and who
had never afterward returned to Japan; that he was educated in the
Washington public schools and at the time of his arrest was a senior in the
University of Washington; that he had never been in Japan or had any
association with Japanese residing there.

The evidence showed that appellant had failed to report to the Civil Control
Station on May 11 or May 12, 1942, as directed, to register for evacuation
from the military area. He admitted failure to do so, and stated it had at all
times been his belief that he would be waiving his rights as an American
citizen by so doing. The evidence also showed that for like reason he was
away from his place of residence after 8:00 p.m. on May 9, 1942. The jury
returned a verdict of guilty on both counts and appellant was sentenced to
imprisonment for a term of three months on each, the sentences to run
concurrently.* * * *

The curfew order which appellant violated, and to which the sanction
prescribed by the Act of Congress has been deemed to attach, purported to
be issued pursuant to an Executive Order of the President. In passing upon
the authority of the military commander to make and execute the order, it
becomes necessary to consider in some detail the official action which
preceded or accompanied the order and from which it derives its purported
authority. * * * *
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{We therefore conclude that} Executive Order No. 9066, promulgated in time
of war for the declared purpose of prosecuting the war by protecting national
defense resources from sabotage and espionage, and the Act of March 21,
1942, ratifying and confirming the Executive Order, were each an exercise of
the power to wage war conferred on the Congress and on the President, as
Commander in Chief of the armed forces, by Articles I and II of the
Constitution. * * * *

In the critical days of March, 1942, the danger to our war production by
sabotage and espionage in this area seems obvious. The German invasion of
the Western European countries had given ample warning to the world of the
menace of the 'fifth column.' Espionage by persons in sympathy with the
Japanese Government had been found to have been particularly effective in
the surprise attack on Pearl Harbor. At a time of threatened Japanese attack
upon this country, the nature of our inhabitants' attachments to the Japanese
enemy was consequently a matter of grave concern. Of the 126,000 persons
of Japanese descent in the United States, citizens and non-citizens,
approximately 112,000 resided in California, Oregon and Washington at the
time of the adoption of the military regulations. Of these approximately two-
thirds are citizens because born in the United States. Not only did the great
majority of such persons reside within the Pacific Coast states but they were
concentrated in or near three of the large cities, Seattle, Portland and Los
Angeles, all in Military Area No. 1.

There is support for the view that social, economic and political conditions
which have prevailed since the close of the last century, when the Japanese
began to come to this country in substantial numbers, have intensified their
solidarity and have in large measure prevented their assimilation as an
integral part of the white population. In addition, large numbers of children
of Japanese parentage are sent to Japanese language schools outside the
regular hours of public schools in the locality. Some of these schools are
generally believed to be sources of Japanese nationalistic propaganda,
cultivating allegiance to Japan. Considerable numbers, estimated to be
approximately 10,000, of American-born children of Japanese parentage
have been sent to Japan for all or a part of their education.

Congress and the Executive, including the military commander, could have
attributed special significance, in its bearing on the loyalties of persons of
Japanese descent, to the maintenance by Japan of its system of dual
citizenship. Children born in the United States of Japanese alien parents, and
especially those children born before December 1, 1924, are under many
circumstances deemed, by Japanese law, to be citizens of Japan. No official
census of those whom Japan regards as having thus retained Japanese
citizenship is available, but there is ground for the belief that the number is
large.

The large number of resident alien Japanese, approximately one-third of all
Japanese inhabitants of the country, are of mature years and occupy
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positions of influence in Japanese communities. The association of influential
Japanese residents with Japanese Consulates has been deemed a ready
means for the dissemination of propaganda and for the maintenance of the
influence of the Japanese Government with the Japanese population in this
country.

As a result of all these conditions affecting the life of the Japanese, both aliens
and citizens, in the Pacific Coast area, there has been relatively little social
intercourse between them and the white population. The restrictions, both
practical and legal, affecting the privileges and opportunities afforded to
persons of Japanese extraction residing in the United States, have been
sources of irritation and may well have tended to increase their isolation, and
in many instances their attachments to Japan and its institutions.

Viewing these data in all their aspects, Congress and the Executive could
reasonably have concluded that these conditions have encouraged the
continued attachment of members of this group to Japan and Japanese
institutions. * * * *

But appellant insists that the exercise of the power is inappropriate and
unconstitutional because it discriminates against citizens of Japanese
ancestry, in violation of the Fifth Amendment. The Fifth Amendment contains
no equal protection clause and it restrains only such discriminatory
legislation by Congress as amounts to a denial of due process. Congress may
hit at a particular danger where it is seen, without providing for others which
are not so evident or so urgent.

Distinctions between citizens solely because of their ancestry are by their
very nature odious to a free people whose institutions are founded upon the
doctrine of equality. For that reason, legislative classification or
discrimination based on race alone has often been held to be a denial of equal
protection. {citations omitted}. We may assume that these considerations
would be controlling here were it not for the fact that the danger of
espionage and sabotage, in time of war and of threatened invasion, calls upon
the military authorities to scrutinize every relevant fact bearing on the
loyalty of populations in the danger areas. Because racial discriminations are
in most circumstances irrelevant and therefore prohibited, it by no means
follows that, in dealing with the perils of war, Congress and the Executive are
wholly precluded from taking into account those facts and circumstances
which are relevant to measures for our national defense and for the
successful prosecution of the war, and which may in fact place citizens of one
ancestry in a different category from others. * * * *

Our investigation here does not go beyond the inquiry whether, in the light of
all the relevant circumstances preceding and attending their promulgation,
the challenged orders and statute afforded a reasonable basis for the action
taken in imposing the curfew. We cannot close our eyes to the fact,
demonstrated by experience, that in time of war residents having ethnic
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affiliations with an invading enemy may be a greater source of danger than
those of a different ancestry. Nor can we deny that Congress, and the military
authorities acting with its authorization, have constitutional power to
appraise the danger in the light of facts of public notoriety. We need not now
attempt to define the ultimate boundaries of the war power. We decide only
the issue as we have defined it—we decide only that the curfew order as
applied, and at the time it was applied, was within the boundaries of the war
power. In this case it is enough that circumstances within the knowledge of
those charged with the responsibility for maintaining the national defense
afforded a rational basis for the decision which they made. Whether we
would have made it is irrelevant. * * * *

The conviction under the second count is without constitutional infirmity.
Hence we have no occasion to review the conviction on the first count since,
as already stated, the sentences on the two counts are to run concurrently
and conviction on the second is sufficient to sustain the sentence. For this
reason also it is unnecessary to consider the Government's argument that
compliance with the order to report at the Civilian Control Station did not
necessarily entail confinement in a relocation center.

Affirmed.

MR. JUSTICE MURPHY, CONCURRING

* * ** Distinctions based on color and ancestry are utterly inconsistent with
our traditions and ideals. They are at variance with the principles for which
we are now waging war. We cannot close our eyes to the fact that for
centuries the Old World has been torn by racial and religious conflicts and
has suffered the worst kind of anguish because of inequality of treatment for
different groups. There was one law for one and a different law for another.
Nothing is written more firmly into our law than the compact of the
Plymouth voyagers to have just and equal laws. To say that any group cannot
be assimilated is to admit that the great American experiment has failed, that
our way of life has failed when confronted with the normal attachment of
certain groups to the lands of their forefathers. As a nation we embrace many
groups, some of them among the oldest settlements in our midst, which have
isolated themselves for religious and cultural reasons.

Today is the first time, so far as [ am aware, that we have sustained a
substantial restriction of the personal liberty of citizens of the United States
based upon the accident of race or ancestry. Under the curfew order here
challenged no less than 70,000 American citizens have been placed under a
special ban and deprived of their liberty because of their particular racial
inheritance. In this sense it bears a melancholy resemblance to the treatment
accorded to members of the Jewish race in Germany and in other parts of
Europe. The result is the creation in this country of two classes of citizens for
the purposes of a critical and perilous hour—to sanction discrimination
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between groups of United States citizens on the basis of ancestry. In my
opinion this goes to the very brink of constitutional power.

Except under conditions of great emergency a regulation of this kind
applicable solely to citizens of a particular racial extraction would not be
regarded as in accord with the requirement of due process of law contained
in the Fifth Amendment. * * * *

Korematsu v. United States

323 U.S. 214 (1944)
MR. JUSTICE BLACK DELIVERED THE OPINION OF THE COURT

The petitioner, an American citizen of Japanese descent, was convicted in a
federal district court for remaining in San Leandro, California, a "Military
Area," contrary to Civilian Exclusion Order No. 34 of the Commanding
General of the Western Command, U.S. Army, which directed that, after May
9, 1942, all persons of Japanese ancestry should be excluded from that area.
No question was raised as to petitioner's loyalty to the United States. The
Circuit Court of Appeals affirmed and the importance of the constitutional
question involved caused us to grant certiorari.

It should be noted, to begin with, that all legal restrictions which curtail the
civil rights of a single racial group are immediately suspect. That is not to say
that all such restrictions are unconstitutional. It is to say that courts must
subject them to the most rigid scrutiny. Pressing public necessity may
sometimes justify the existence of such restrictions; racial antagonism never
can.

**** {In Hirabayashi, it was argued that} to apply the curfew order against
none but citizens of Japanese ancestry amounted to a constitutionally
prohibited discrimination solely on account of race. To these questions, we
gave the serious consideration which their importance justified. We upheld
the curfew order as an exercise of the power of the government to take steps
necessary to prevent espionage and sabotage in an area threatened by
Japanese attack.

In the light of the principles we announced in the Hirabayashi case, we are
unable to conclude that it was beyond the war power of Congress and the
Executive to exclude those of Japanese ancestry from the West Coast war
area at the time they did. True, exclusion from the area in which one's home
is located is a far greater deprivation than constant confinement to the home
from 8 p.m. to 6 a.m. Nothing short of apprehension by the proper military
authorities of the gravest imminent danger to the public safety can
constitutionally justify either. But exclusion from a threatened area, no less
than curfew, has a definite and close relationship to the prevention of
espionage and sabotage. The military authorities, charged with the primary
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responsibility of defending our shores, concluded that curfew provided
inadequate protection and ordered exclusion. They did so, as pointed out in
our Hirabayashi opinion, in accordance with Congressional authority to the
military to say who should, and who should not, remain in the threatened
areas. * * **

It is said that we are dealing here with the case of imprisonment of a citizen
in a concentration camp solely because of his ancestry, without evidence or
inquiry concerning his loyalty and good disposition towards the United
States. Our task would be simple, our duty clear, were this a case involving
the imprisonment of a loyal citizen in a concentration camp because of racial
prejudice. Regardless of the true nature of the assembly and relocation
centers -- and we deem it unjustifiable to call them concentration camps,
with all the ugly connotations that term implies -- we are dealing specifically
with nothing but an exclusion order. To cast this case into outlines of racial
prejudice, without reference to the real military dangers which were
presented, merely confuses the issue. Korematsu was not excluded from the
Military Area because of hostility to him or his race. He was excluded because
we are at war with the Japanese Empire, because the properly constituted
military authorities feared an invasion of our West Coast and felt constrained
to take proper security measures, because they decided that the military
urgency of the situation demanded that all citizens of Japanese ancestry be
segregated from the West Coast temporarily, and, finally, because Congress,
reposing its confidence in this time of war in our military leaders -- as
inevitably it must -- determined that they should have the power to do just
this. There was evidence of disloyalty on the part of some, the military
authorities considered that the need for action was great, and time was short.
We cannot -- by availing ourselves of the calm perspective of hindsight -- now
say that, at that time, these actions were unjustified.

Affirmed.

MR. JUSTICE FRANKFURTER, CONCURRING.

*x* %% To find that the Constitution does not forbid the military measures
now complained of does not carry with it approval of that which Congress
and the Executive did. That is their business, not ours.

MR. JUSTICE ROBERTS, DISSENTING

[ dissent, because I think the indisputable facts exhibit a clear violation of
Constitutional rights.

This is not a case of keeping people off the streets at night, as was
Hirabayashi v. United States, nor a case of temporary exclusion of a citizen
from an area for his own safety or that of the community, nor a case of
offering him an opportunity to go temporarily out of an area where his
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presence might cause danger to himself or to his fellows. On the contrary, it
is the case of convicting a citizen as a punishment for not submitting to
imprisonment in a concentration camp, based on his ancestry, and solely
because of his ancestry, without evidence or inquiry concerning his loyalty
and good disposition towards the United States. * * * *

MR. JUSTICE MURPHY, DISSENTING

This exclusion of "all persons of Japanese ancestry, both alien and non-alien,"
from the Pacific Coast area on a plea of military necessity in the absence of
martial law ought not to be approved. Such exclusion goes over "the very
brink of constitutional power," and falls into the ugly abyss of racism.

In dealing with matters relating to the prosecution and progress of a war, we
must accord great respect and consideration to the judgments of the military
authorities who are on the scene and who have full knowledge of the military
facts, * ***

It must be conceded that the military and naval situation in the spring of
1942 was such as to generate a very real fear of invasion of the Pacific Coast,
accompanied by fears of sabotage and espionage in that area. The military
command was therefore justified in adopting all reasonable means necessary
to combat these dangers. In adjudging the military action taken in light of the
then apparent dangers, we must not erect too high or too meticulous
standards; it is necessary only that the action have some reasonable relation
to the removal of the dangers of invasion, sabotage and espionage. But the
exclusion, either temporarily or permanently, of all persons with Japanese
blood in their veins has no such reasonable relation. And that relation is
lacking because the exclusion order necessarily must rely for its
reasonableness upon the assumption that all persons of Japanese ancestry
may have a dangerous tendency to commit sabotage and espionage and to
aid our Japanese enemy in other ways. It is difficult to believe that reason,
logic, or experience could be marshalled in support of such an assumption.

That this forced exclusion was the result in good measure of this erroneous
assumption of racial guilt, rather than bona fide military necessity is
evidenced by the Commanding General's Final Report on the evacuation from
the Pacific Coast area. In it, he refers to all individuals of Japanese descent as
"subversive," as belonging to "an enemy race" whose "racial strains are
undiluted,” and as constituting "over 112,000 potential enemies . . . at large
today" along the Pacific Coast. In support of this blanket condemnation of all
persons of Japanese descent, however, no reliable evidence is cited to show
that such individuals were generally disloyal, or had generally so conducted
themselves in this area as to constitute a special menace to defense
installations or war industries, or had otherwise, by their behavior, furnished
reasonable ground for their exclusion as a group.
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Justification for the exclusion is sought, instead, mainly upon questionable
racial and sociological grounds not ordinarily within the realm of expert
military judgment, supplemented by certain semi-military conclusions drawn
from an unwarranted use of circumstantial evidence. Individuals of Japanese
ancestry are condemned because they are said to be "a large, unassimilated,
tightly knit racial group, bound to an enemy nation by strong ties of race,
culture, custom and religion." They are claimed to be given to "emperor
worshipping ceremonies," and to "dual citizenship." Japanese language
schools and allegedly pro-Japanese organizations are cited as evidence of
possible group disloyalty, together with facts as to certain persons being
educated and residing at length in Japan. It is intimated that many of these
individuals deliberately resided "adjacent to strategic points,” thus enabling
them to carry into execution a tremendous program of sabotage on a mass

scale should any considerable number of them have been inclined to do so._*
k %k %k

No adequate reason is given for the failure to treat these Japanese Americans
on an individual basis by holding investigations and hearings to separate the
loyal from the disloyal, as was done in the case of persons of German and
[talian ancestry. See House Report No. 2124 (77th Cong., 2d Sess.) 247-52. It
is asserted merely that the loyalties of this group "were unknown and time
was of the essence." Yet nearly four months elapsed after Pearl Harbor
before the first exclusion order was issued; nearly eight months went by until
the last order was issued, and the last of these "subversive" persons was not
actually removed until almost eleven months had elapsed. * * * *

MR. JUSTICE JACKSON, DISSENTING

* * % * Much is said of the danger to liberty from the Army program for
deporting and detaining these citizens of Japanese extraction. But a judicial
construction of the due process clause that will sustain this order is a far
more subtle blow to liberty than the promulgation of the order itself. A
military order, however unconstitutional, is not apt to last longer than the
military emergency. Even during that period, a succeeding commander may
revoke it all. But once a judicial opinion rationalizes such an order to show
that it conforms to the Constitution, or rather rationalizes the Constitution to
show that the Constitution sanctions such an order, the Court for all time has
validated the principle of racial discrimination in criminal procedure and of
transplanting American citizens. The principle then lies about like a loaded
weapon, ready for the hand of any authority that can bring forward a
plausible claim of an urgent need. Every repetition imbeds that principle
more deeply in our law and thinking and expands it to new purposes. All who
observe the work of courts are familiar with what Judge Cardozo described
as "the tendency of a principle to expand itself to the limit of its logic." A
military commander may overstep the bounds of constitutionality, and it is
an incident. But if we review and approve, that passing incident becomes the
doctrine of the Constitution. There it has a generative power of its own, and

114


https://www.law.cornell.edu/supremecourt/text/323/214#ZD1-323_US_214fn3/9

all that it creates will be in its own image. Nothing better illustrates this
danger than does the Court's opinion in this case. * * * *

Notes

1. Be prepared to articulate the standard(s) used by the Court in
Hirabayshi and Korematsu? Is it reasonableness or something more
“searching” as Carolene Products footnote four suggests would be
appropriate?

2. The cases cited in the opinions as support for the proposition that the
Court has previously held legislative classification on race alone violative of
equal protection include Yick Wo v. Hopkins, which we will discuss later, and
Hill v. Texas (1942), holding the exclusion of “negroes” in grand jury service
in Texas violated the Equal Protection Clause.

3. Both Gordon Hirabayshi and Fred Korematsu were active in civil
rights after World War 1II, including efforts to obtain reparations and
apologies and were honored by Presidential Medals of Freedom.

Il. Dismantling Plessy in Education

State of Missouri ex rel. Gaines v. Canada

305 U.S. 337 (1938)
MR. CHIEF JUSTICE HUGHES DELIVERED THE OPINION OF THE COURT.

Petitioner Lloyd Gaines, a negro, was refused admission to the School of Law
of the State University of Missouri. Asserting that this refusal constituted a
denial by the State of the equal protection of the laws in violation of the
Fourteenth Amendment of the Federal Constitution, petitioner brought this
action for mandamus to compel the curators of the University to admit him.
{Note: The Registrar of the law school was named Cy Woodson Canada, who
is the Respondent}. On final hearing, an alternative writ was quashed and a
peremptory writ was denied by the {state} Circuit Court. The Supreme Court
of the State affirmed the judgment. We granted certiorari.

Petitioner is a citizen of Missouri. In August,1935, he was graduated with the
degree of Bachelor of Arts at the Lincoln University, an institution
maintained by the State of Missouri for the higher education of negroes. That
University has no law school. Upon the filing of his application for admission
to the law school of the University of Missouri, the registrar advised him to
communicate with the president of Lincoln University and the latter directed
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petitioner's attention to §9622 of the Revised Statutes of Missouri (1929),
providing as follows:

May arrange for attendance at university of any adjacent state-tuition fees.
Pending the full development of the Lincoln university, the board of curators
shall have the authority to arrange for the attendance of negro residents of
the state of Missouri at the university of any adjacent state to take any
course or to study any subjects provided for at the state university of
Missouri, and which are not taught at the Lincoln university and to pay the
reasonable tuition fees for such attendance; provided that whenever the
board of curators deem it advisable they shall have the power to open any
necessary school or department.

Petitioner was advised to apply to the State Superintendent of Schools for aid
under that statute. It was admitted on the trial that petitioner's 'work and
credits at the Lincoln University would qualify him for admission to the
School of Law of the University of Missouri if he were found otherwise
eligible'. He was refused admission upon the ground that it was 'contrary to
the constitution, laws and public policy of the State to admit a negro as a
student in the University of Missouri'. It appears that there are schools of law
in connection with the state universities of four adjacent States, Kansas,
Nebraska, lowa and Illinois, where non-resident negroes are admitted.

The clear and definite conclusions of the state court in construing the
pertinent state legislation narrow the issue. The action of the curators, who
are representatives of the State in the management of the state university
must be regarded as state action. The state constitution provides that
separate free public schools shall be established for the education of children
of African descent (Art. 11, Sec. 3), and by statute separate high school
facilities are supplied for colored students equal to those provided for white
students. While there is no express constitutional provision requiring that
the white and negro races be separated for the purpose of higher education,
the state court on a comprehensive review of the state statutes held that it
was intended to separate the white and negro races for that purpose
also. * ** *

In answering petitioner's contention that this discrimination constituted a
denial of his constitutional right, the state court has fully recognized the
obligation of the State to provide negroes with advantages for higher
education substantially equal to the advantages afforded to white students.
The State has sought to fulfill that obligation by furnishing equal facilities in
separate schools, a method the validity of which has been sustained by our
decisions. Plessy v. Ferguson. Respondents' counsel have appropriately
emphasized the special solicitude of the State for the higher education of
negroes as shown in the establishment of Lincoln University, a state
institution well conducted on a plane with the University of Missouri so far as
the offered courses are concerned. It is said that Missouri is a pioneer in that
field and is the only State in the Union which has established a separate
university for negroes on the same basis as the state university for white
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students. But, commendable as is that action, the fact remains that
instruction in law for negroes is not now afforded by the State, either at
Lincoln University or elsewhere within the State, and that the State excludes
negroes from the advantages of the law school it has established at the
University of Missouri.

It is manifest that this discrimination, if not relieved by the provisions we
shall presently discuss, would constitute a denial of equal protection. * * * *

The state court stresses the advantages that are afforded by the law schools
of the adjacent States, Kansas, Nebraska, lowa and Illinois, which admit non-
resident negroes. * * * * We think that these matters are beside the point.
The basic consideration is not as to what sort of opportunities, other States
provide, or whether they are as good as those in Missouri, but as to what
opportunities Missouri itself furnishes to white students and denies to
negroes solely upon the ground of color. The admissibility of laws separating
the races in the enjoyment of privileges afforded by the State rests wholly
upon the equality of the privileges which the laws give to the separated
groups within the State. The question here is not of a duty of the State to
supply legal training, or of the quality of the training which it does supply,
but of its duty when it provides such training to furnish it to the residents of
the State upon the basis of an equality of right. By the operation of the laws of
Missouri a privilege has been created for white law students which is denied
to negroes by reason of their race. The white resident is afforded legal
education within the State; the negro resident having the same qualifications
is refused it there and must go outside the State to obtain it. That is a denial
of the equality of legal right to the enjoyment of the privilege which the State
has set up, and the provision for the payment of tuition fees in another State
does not remove the discrimination.

* * * *Manifestly, the obligation of the State to give the protection of equal
laws can be performed only where its laws operate, that is, within its own
jurisdiction. It is there that the equality of legal right must be maintained.
That obligation is imposed by the Constitution upon the States severally as
governmental entities, each responsible for its own laws establishing the
rights and duties of persons within its borders. It is an obligation the burden
of which cannot be cast by one State upon another, and no State can be
excused from performance by what another State may do or fail to do. * * * *

Here, petitioner's right was a personal one. It was as an individual that he
was entitled to the equal protection of the laws, and the State was bound to
furnish him within its borders facilities for legal education substantially
equal to those which the State there afforded for persons of the white race,
whether or not other negroes sought the same opportunity.

* * * *The judgment of the Supreme Court of Missouri is reversed and the
cause is remanded for further proceedings not inconsistent with this opinion.
It is so ordered.
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Reversed and remanded.

SEPARATE {DISSENTING} OPINION OF MR. JUSTICE MCREYNOLDS. {JOINED BY MR. JUSTICE
BUTLER}.

Considering the disclosures of the record, the Supreme Court of Missouri
arrived at a tenable conclusion and its judgment should be affirmed. That
court well understood the grave difficulties of the situation and rightly
refused to upset the settled legislative policy of the State by directing a
mandamus. * * * *

Sweatt v. Painter
339 U.S. 629 (1950)

MR. CHIEF JUSTICE VINSON DELIVERED THE OPINION OF THE {UNANIMOUS} COURT.

This case {and another} present different aspects of this general question: to
what extent does the Equal Protection Clause of the Fourteenth Amendment
limit the power of a state to distinguish between students of different races
in professional and graduate education in a state university? Broader issues
have been urged for our consideration, but we adhere to the principle of
deciding constitutional questions only in the context of the particular case
before the Court. * * * *

In the instant case, petitioner filed an application for admission to the
University of Texas Law School for the February, 1946, term. His application
was rejected solely because he is a Negro. Petitioner thereupon brought this
suit for mandamus against the appropriate school officials, respondents here,
to compel his admission. At that time, there was no law school in Texas which
admitted Negroes.

The state trial court recognized that the action of the State in denying
petitioner the opportunity to gain a legal education while granting it to
others deprived him of the equal protection of the laws guaranteed by the
Fourteenth Amendment. The court did not grant the relief requested,
however, but continued the case for six months to allow the State to supply
substantially equal facilities. At the expiration of the six months, in
December, 1946, the court denied the writ on the showing that the
authorized university officials had adopted an order calling for the opening
of a law school for Negroes the following February. While petitioner's appeal
was pending, such a school was made available, but petitioner refused to
register therein. The Texas Court of Civil Appeals set aside the trial court's
judgment and ordered the cause "remanded generally to the trial court for
further proceedings without prejudice to the rights of any party to this suit."

On remand, a hearing was held on the issue of the equality of the educational
facilities at the newly established school as compared with the University of
Texas Law School. Finding that the new school offered petitioner “privileges,

118



advantages, and opportunities for the study of law substantially equivalent to
those offered by the State to white students at the University of Texas,” the
trial court denied mandamus. The Court of Civil Appeals affirmed.
Petitioner's application for a writ of error was denied by the Texas Supreme
Court. We granted certiorari, because of the manifest importance of the
constitutional issues involved.

The University of Texas Law School, from which petitioner was excluded,
was staffed by a faculty of sixteen full-time and three part-time professors,
some of whom are nationally recognized authorities in their field. Its student
body numbered 850. The library contained over 65,000 volumes. Among the
other facilities available to the students were a law review, moot court
facilities, scholarship funds, and Order of the Coif affiliation. The school's
alumni occupy the most distinguished positions in the private practice of the
law and in the public life of the State. It may properly be considered one of
the nation's ranking law schools.

The law school for Negroes which was to have opened in February, 1947,
would have had no independent faculty or library. The teaching was to be
carried on by four members of the University of Texas Law School faculty,
who were to maintain their offices at the University of Texas while teaching
at both institutions. Few of the 10,000 volumes ordered for the library had
arrived, nor was there any full-time librarian. The school lacked
accreditation.

Since the trial of this case, respondents report the opening of a law school at
the Texas State University for Negroes. It is apparently on the road to full
accreditation. It has a faculty of five full-time professors; a student body of
23; a library of some 16,500 volumes serviced by a full-time staff; a practice
court and legal aid association, and one alumnus who has become a member
of the Texas Bar.

Whether the University of Texas Law School is compared with the original or
the new law school for Negroes, we cannot find substantial equality in the
educational opportunities offered white and Negro law students by the State.
In terms of number of the faculty, variety of courses and opportunity for
specialization, size of the student body, scope of the library, availability of
law review and similar activities, the University of Texas Law School is
superior. What is more important, the University of Texas Law School
possesses to a far greater degree those qualities which are incapable of
objective measurement but which make for greatness in a law school. Such
qualities, to name but a few, include reputation of the faculty, experience of
the administration, position and influence of the alumni, standing in the
community, traditions and prestige. It is difficult to believe that one who had
a free choice between these law schools would consider the question close.

Moreover, although the law is a highly learned profession, we are well aware
that it is an intensely practical one. The law school, the proving ground for
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legal learning and practice, cannot be effective in isolation from the
individuals and institutions with which the law interacts. Few students and
no one who has practiced law would choose to study in an academic vacuum,
removed from the interplay of ideas and the exchange of views with which
the law is concerned. The law school to which Texas is willing to admit
petitioner excludes from its student body members of the racial groups
which number 85% of the population of the State and include most of the
lawyers, witnesses, jurors, judges and other officials with whom petitioner
will inevitably be dealing when he becomes a member of the Texas Bar. With
such a substantial and significant segment of society excluded, we cannot
conclude that the education offered petitioner is substantially equal to that
which he would receive if admitted to the University of Texas Law School.

It may be argued that excluding petitioner from that school is no different
from excluding white students from the new law school. This contention
overlooks realities. It is unlikely that a member of a group so decisively in the
majority, attending a school with rich traditions and prestige which only a
history of consistently maintained excellence could command, would claim
that the opportunities afforded him for legal education were unequal to those
held open to petitioner. * * * *

{P}etitioner may claim his full constitutional right: legal education equivalent
to that offered by the State to students of other races. Such education is not
available to him in a separate law school as offered by the State. We cannot,
therefore, agree with respondents that the doctrine of Plessy v. Ferguson
(1896), requires affirmance of the judgment below. Nor need we reach
petitioner's contention that Plessy v. Ferguson should be reexamined in the
light of contemporary knowledge respecting the purposes of the Fourteenth
Amendment and the effects of racial segregation.

We hold that the Equal Protection Clause of the Fourteenth Amendment
requires that petitioner be admitted to the University of Texas Law School.
The judgment is reversed, and the cause is remanded for proceedings not
inconsistent with this opinion.

Reversed.

Brown v. Board of Education of Topeka
347 U.S. 483 (1954)
MR. CHIEF JUSTICE WARREN DELIVERED THE OPINION OF THE {UNANIMOUS} COURT.

These cases come to us from the States of Kansas, South Carolina, Virginia,
and Delaware. They are premised on different facts and different local
conditions, but a common legal question justifies their consideration
together in this consolidated opinion.
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In each of the cases, minors of the Negro race, through their legal
representatives, seek the aid of the courts in obtaining admission to the
public schools of their community on a nonsegregated basis. In each instance,
they had been denied admission to schools attended by white children under
laws requiring or permitting segregation according to race. This segregation
was alleged to deprive the plaintiffs of the equal protection of the laws under
the Fourteenth Amendment. In each of the cases other than the Delaware
case, a three-judge federal district court denied relief to the plaintiffs on the
so-called "separate but equal” doctrine announced by this Court in Plessy v.
Fergson. Under that doctrine, equality of treatment is accorded when the
races are provided substantially equal facilities, even though these facilities
be separate. In the Delaware case, the Supreme Court of Delaware adhered to
that doctrine, but ordered that the plaintiffs be admitted to the white schools
because of their superiority to the Negro schools.

The plaintiffs contend that segregated public schools are not "equal” and
cannot be made "equal,” and that hence they are deprived of the equal
protection of the laws. Because of the obvious importance of the question
presented, the Court took jurisdiction. Argument was heard in the 1952
Term, and reargument was heard this Term on certain questions
propounded by the Court.

Reargument was largely devoted to the circumstances surrounding the
adoption of the Fourteenth Amendment in 1868. It covered exhaustively
consideration of the Amendment in Congress, ratification by the states, then-
existing practices in racial segregation, and the views of proponents and
opponents of the Amendment. This discussion and our own investigation
convince us that, although these sources cast some light, it is not enough to
resolve the problem with which we are faced. At best, they are inconclusive.
The most avid proponents of the post-War Amendments undoubtedly
intended them to remove all legal distinctions among "all persons born or
naturalized in the United States." Their opponents, just as certainly, were
antagonistic to both the letter and the spirit of the Amendments and wished
them to have the most limited effect. What others in Congress and the state
legislatures had in mind cannot be determined with any degree of certainty.

An additional reason for the inconclusive nature of the Amendment's history
with respect to segregated schools is the status of public education at that
time.In the South, the movement toward free common schools, supported by
general taxation, had not yet taken hold. Education of white children was
largely in the hands of private groups. Education of Negroes was almost
nonexistent, and practically all of the race were illiterate. In fact, any
education of Negroes was forbidden by law in some states. Today, in
contrast, many Negroes have achieved outstanding success in the arts and
sciences, as well as in the business and professional world. It is true that
public school education at the time of the Amendment had advanced further
in the North, but the effect of the Amendment on Northern States was
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generally ignored in the congressional debates. Even in the North, the
conditions of public education did not approximate those existing today. The
curriculum was usually rudimentary; ungraded schools were common in
rural areas; the school term was but three months a year in many states, and
compulsory school attendance was virtually unknown. As a consequence, it is
not surprising that there should be so little in the history of the Fourteenth
Amendment relating to its intended effect on public education.

In the first cases in this Court construing the Fourteenth Amendment,
decided shortly after its adoption, the Court interpreted it as proscribing all
state-imposed discriminations against the Negro race. The doctrine of
separate but equal” did not make its appearance in this Court until 1896 in
the case of Plessy v. Ferguson, involving not education but transportation.
American courts have since labored with the doctrine for over half a century.
In this Court, there have been six cases involving the "separate but equal”
doctrine in the field of public education. * * * * In none of these cases was it
necessary to reexamine the doctrine to grant relief to the Negro
plaintiff, * * * *

In the instant cases, that question is directly presented. Here, unlike Sweatt v.
Painter, there are findings below that the Negro and white schools involved
have been equalized, or are being equalized, with respect to buildings,
curricula, qualifications and salaries of teachers, and other "tangible" factors.
Our decision, therefore, cannot turn on merely a comparison of these
tangible factors in the Negro and white schools involved in each of the cases.
We must look instead to the effect of segregation itself on public education.

In approaching this problem, we cannot turn the clock back to 1868, when
the Amendment was adopted, or even to 1896, when Plessy v. Ferguson was
written. We must consider public education in the light of its full
development and its present place in American life throughout the Nation.
Only in this way can it be determined if segregation in public schools
deprives these plaintiffs of the equal protection of the laws.

Today, education is perhaps the most important function of state and local
governments. Compulsory school attendance laws and the great
expenditures for education both demonstrate our recognition of the
importance of education to our democratic society. It is required in the
performance of our most basic public responsibilities, even service in the
armed forces. It is the very foundation of good citizenship. Today it is a
principal instrument in awakening the child to cultural values, in preparing
him for later professional training, and in helping him to adjust normally to
his environment. In these days, it is doubtful that any child may reasonably
be expected to succeed in life if he is denied the opportunity of an education.
Such an opportunity, where the state has undertaken to provide it, is a right
which must be made available to all on equal terms.
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We come then to the question presented: Does segregation of children in
public schools solely on the basis of race, even though the physical facilities
and other "tangible" factors may be equal, deprive the children of the
minority group of equal educational opportunities? We believe that it does.

In Sweatt v. Painter, in finding that a segregated law school for Negroes could
not provide them equal educational opportunities, this Court relied in large
part on "those qualities which are incapable of objective measurement but
which make for greatness in a law school." * * * * Such considerations apply
with added force to children in grade and high schools. To separate them
from others of similar age and qualifications solely because of their race
generates a feeling of inferiority as to their status in the community that may
affect their hearts and minds in a way unlikely ever to be undone. The effect
of this separation on their educational opportunities was well stated by a
finding in the Kansas case by a court which nevertheless felt compelled to
rule against the Negro plaintiffs: “Segregation of white and colored children
in public schools has a detrimental effect upon the colored children. The
impact is greater when it has the sanction of the law, for the policy of
separating the races is usually interpreted as denoting the inferiority of the
negro group. A sense of inferiority affects the motivation of a child to learn.
Segregation with the sanction of law, therefore, has a tendency to [retard] the
educational and mental development of negro children and to deprive them
of some of the benefits they would receive in a racial[ly] integrated school
system.” Whatever may have been the extent of psychological knowledge at
the time of Plessy v. Ferguson, this finding is amply supported by modern
authority {footnote 11; see Notes}. Any language in Plessy v. Ferguson
contrary to this finding is rejected.

We conclude that, in the field of public education, the doctrine of "separate
but equal" has no place. Separate educational facilities are inherently
unequal. Therefore, we hold that the plaintiffs and others similarly situated
for whom the actions have been brought are, by reason of the segregation
complained of, deprived of the equal protection of the laws guaranteed by
the Fourteenth Amendment. This disposition makes unnecessary any
discussion whether such segregation also violates the Due Process Clause of
the Fourteenth Amendment.

Because these are class actions, because of the wide applicability of this
decision, and because of the great variety of local conditions, the formulation
of decrees in these cases presents problems of considerable complexity. On
reargument, the consideration of appropriate relief was necessarily
subordinated to the primary question -- the constitutionality of segregation
in public education. We have now announced that such segregation is a
denial of the equal protection of the laws. In order that we may have the full
assistance of the parties in formulating decrees, the cases will be restored to
the docket, * * * * for the reargument this Term The Attorney General of the
United States is again invited to participate. The Attorneys General of the
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states requiring or permitting segregation in public education will also be
permitted to appear as amici curiae upon request to do so. * * * *

It is so ordered.

Bolling v. Sharpe
347 U.S. 497 (1954)

MR. CHIEF JUSTICE WARREN DELIVERED THE OPINION OF THE {UNANIMOUS} COURT.

This case challenges the validity of segregation in the public schools of the
District of Columbia. * * * *

We have this day held that the Equal Protection Clause of the Fourteenth
Amendment prohibits the states from maintaining racially segregated public
schools {footnote citation to Brown}. The legal problem in the District of
Columbia is somewhat different, however. The Fifth Amendment, which is
applicable in the District of Columbia, does not contain an equal protection
clause, as does the Fourteenth Amendment, which applies only to the states.
But the concepts of equal protection and due process, both stemming from
our American ideal of fairness, are not mutually exclusive. The "equal
protection of the laws" is a more explicit safeguard of prohibited unfairness
than "due process of law," and, therefore, we do not imply that the two are
always interchangeable phrases. But, as this Court has recognized,
discrimination may be so unjustifiable as to be violative of due process.

Classifications based solely upon race must be scrutinized with particular
care, since they are contrary to our traditions, and hence constitutionally
suspect. {footnote citation to Korematsu}. * * * *

Although the Court has not assumed to define "liberty" with any great
precision, that term is not confined to mere freedom from bodily restraint.
Liberty under law extends to the full range of conduct which the individual is
free to pursue, and it cannot be restricted except for a proper governmental
objective. Segregation in public education is not reasonably related to any
proper governmental objective, and thus it imposes on Negro children of the
District of Columbia a burden that constitutes an arbitrary deprivation of
their liberty in violation of the Due Process Clause.

In view of our decision that the Constitution prohibits the states from
maintaining racially segregated public schools, it would be unthinkable that
the same Constitution would impose a lesser duty on the Federal
Government. We hold that racial segregation in the public schools of the
District of Columbia is a denial of the due process of law guaranteed by the
Fifth Amendment to the Constitution. * * * *
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Brown v. Board of Education of Topeka (Brown Il)
349 U.S. 294 (1955)

MR. CHIEF JUSTICE WARREN DELIVERED THE OPINION OF THE {UNANIMOUS} COURT.

{The Court’s previous opinions in Brown [} declaring the fundamental
principle that racial discrimination in public education is unconstitutional,
are incorporated herein by reference. All provisions of federal, state, or local
law requiring or permitting such discrimination must yield to this principle.
There remains for consideration the manner in which relief is to be
accorded.* * * *

Full implementation of these constitutional principles may require solution
of varied local school problems. School authorities have the primary
responsibility for elucidating, assessing, and solving these problems; courts
will have to consider whether the action of school authorities constitutes
good faith implementation of the governing constitutional principles.
Because of their proximity to local conditions and the possible need for
further hearings, the courts which originally heard these cases can best
perform this judicial appraisal. Accordingly, we believe it appropriate to
remand the cases to those courts.

In fashioning and effectuating the decrees, the courts will be guided by
equitable principles. Traditionally, equity has been characterized by a
practical flexibility in shaping its remedies and by a facility for adjusting and
reconciling public and private needs. These cases call for the exercise of these
traditional attributes of equity power. At stake is the personal interest of the
plaintiffs in admission to public schools as soon as practicable on a
nondiscriminatory basis. To effectuate this interest may call for elimination
of a variety of obstacles in making the transition to school systems operated
in accordance with the constitutional principles set forth in our May 17,
1954, decision. Courts of equity may properly take into account the public
interest in the elimination of such obstacles in a systematic and effective
manner. But it should go without saying that the vitality of these
constitutional principles cannot be allowed to yield simply because of
disagreement with them.

While giving weight to these public and private considerations, the courts
will require that the defendants make a prompt and reasonable start toward
full compliance with our May 17, 1954, ruling. Once such a start has been
made, the courts may find that additional time is necessary to carry out the
ruling in an effective manner. The burden rests upon the defendants to
establish that such time is necessary in the public interest and is consistent
with good faith compliance at the earliest practicable date. To that end, the
courts may consider problems related to administration, arising from the
physical condition of the school plant, the school transportation system,
personnel, revision of school districts and attendance areas into compact
units to achieve a system of determining admission to the public schools on a
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nonracial basis, and revision of local laws and regulations which may be
necessary in solving the foregoing problems. They will also consider the
adequacy of any plans the defendants may propose to meet these problems
and to effectuate a transition to a racially nondiscriminatory school system.
During this period of transition, the courts will retain jurisdiction of these
cases.

* ***The cases are remanded to the District Courts to take such proceedings
and enter such orders and decrees consistent with this opinion as are
necessary and proper to admit to public schools on a racially

nondiscriminatory basis with all deliberate speed the parties to these cases. *
%k 3k 3k

It is so ordered.

Notes

1. Be prepared to articulate the holding of Bolling v. Sharpe with regard
to the Fifth Amendment and the Fourteenth Amendment’s Equal Protection
Clause. This is sometimes called “reverse incorporation.”

2. Footnote 11 in Brown I stating that the lower court’s finding was
“amply supported by modern authority “provided::

K.B. CLARK, EFFECT OF PREJUDICE AND DISCRIMINATION ON PERSONALITY
DEVELOPMENT (Mid-century White House Conference on Children and Youth,
1950); Witmer and Kotinsky, Personality in the Making (1952), c. VI;
Deutscher and Chein, The Psychological Effects of Enforced Segregation A
Survey of Social Science Opinion, 26 ]J. PSYCHOL. 259 (1948); Chein, What are
the Psychological Effects of Segregation Under Conditions of Equal Facilities?,
3 Int. ]. Opinion and Attitude Res. 229 (1949); Brameld, Educational Costs, in
Discrimination and National Welfare (Maclver, ed., 1949), 44-48; FRAZIER,
THE NEGRO IN THE UNITED STATES (1949), 674-681. And see generally MYRDAL,
AN AMERICAN DILEMMA (1944).

The first reference is to the famous “doll studies” by Kenneth and Mamie
Clark:

In the 1940s, psychologists Kenneth and Mamie Clark designed and
conducted a series of experiments known colloquially as “the doll tests” to
study the psychological effects of segregation on African-American children.
{The methodology began as part of Mamie Clark’s masters’ thesis in
psychology.}

In the famous “doll studies,” Drs. Clark used four dolls, identical except for
color, to test children’s racial perceptions. Their subjects, children between
the ages of three to seven, were asked to identify both the race of the dolls
and which color doll they prefer. A majority of the children preferred the
white doll and assigned positive characteristics to it. The Clarks concluded
that “prejudice, discrimination, and segregation” created a feeling of
inferiority among African-American children and damaged their self-esteem.
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The doll test was only one part of Dr. Clark’s testimony in Brown - it did not
constitute the largest portion of his analysis and expert report. His
conclusions during his testimony were based on a comprehensive analysis of
the most cutting-edge psychology scholarship of the period.

NAACP-LDF, Doctors Kenneth and Mamie Clark and "The Doll Test,"
http://www.naacpldf.org/brown-at-60-the-doll-test. The doll study become
a “symbol and lightning rod” for Brown; one of the dolls is now displayed in
the National Historic Site for Brown v. Board of Education,
https://www.nps.gov/brvb/learn/historyculture/clarkdoll.htm

Kenneth Clark was a Professor at CUNY (City College) for a number of years
and was the first African-American President of the American Psychological
Ass'n.

Cooper v. Aaron
358 U.S. 1 (1958)

OPINION OF THE COURT BY THE CHIEF JUSTICE, MR. JUSTICE BLACK, MR. JUSTICE FRANKFURTER, MR.
JUSTICE DOUGLAS, MR. JUSTICE BURTON, MR. JUSTICE CLARK, MR. JUSTICE HARLAN, MR. JUSTICE
BRENNAN, AND MR. JUSTICE WHITTAKER.

As this case reaches us it raises questions of the highest importance to the
maintenance of our federal system of government. It necessarily involves a
claim by the Governor and Legislature of a State that there is no duty on state
officials to obey federal court orders resting on this Court's considered
interpretation of the United States Constitution. Specifically it involves
actions by the Governor and Legislature of Arkansas upon the premise that
they are not bound by our holding in Brown v. Board of Education. That
holding was that the Fourteenth Amendment forbids States to use their
governmental powers to bar children on racial grounds from attending
schools where there is state participation through any arrangement,
management, funds or property. We are urged to uphold a suspension of the
Little Rock School Board's plan to do away with segregated public schools in
Little Rock until state laws and efforts to upset and nullify our holding in
Brown v. Board of Education have been further challenged and tested in the
courts. We reject these contentions. * * * *

{The school district was preparing to a plan for desegregation even as
Arkansas state officials} were actively pursuing a program designed to
perpetuate in Arkansas the system of racial segregation which this Court had
held violated the Fourteenth Amendment. First came, in November 1956, an
amendment to the State Constitution flatly commanding the Arkansas
General Assembly to oppose 'in every Constitutional manner the
Unconstitutional desegregation decisions of May 17, 1954 and May 31, 1955
of the United States Supreme Court,' Ark. Const. Amend. 44, and, through the
initiative, a pupil assignment law, Ark. Stats. §§ 80-1519 to 80-1524.
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Pursuant to this state constitutional command, a law relieving school
children from compulsory attendance at racially mixed schools, Ark. Stats. §
80-1525, and a law establishing a State Sovereignty Commission, Ark. Stats.
§§ 6-801 to 6-824, were enacted by the General Assembly in February 1957.

% %k %k %k

We come now to the aspect of the proceedings presently before us. On
February 20, 1958, the School Board and the Superintendent of Schools filed
a petition in the District Court seeking a postponement of their program for
desegregation. Their position, in essence, was that, because of extreme public
hostility, which they stated had been engendered largely by the official
attitudes and actions of the Governor and the Legislature, the maintenance of
a sound educational program at Central High School, with the Negro students
in attendance, would be impossible. The Board therefore proposed that the
Negro students already admitted to the school be withdrawn and sent to
segregated schools, and that all further steps to carry out the Board's
desegregation program be postponed for a period later suggested by the
Board to be two and one-half years.

After a hearing, the District Court granted the relief requested by the Board. *
* 2 {While the proceedings are complex; the Eighth Circuit reversed, but
stayed its mandate. The United States Supreme Court granted the petition for
certiorari.} “Recognizing the vital importance of a decision of the issues in
time to permit arrangements to be made for the 1958-1959 school year, we
convened in Special Term on August 28, 1958, and heard oral argument on
the respondents’ motions, and also argument of the Solicitor General who, by
invitation, appeared for the United States as amicus curiae, and asserted that
the Court of Appeals' judgment was clearly correct. {The Court unanimously
affirmed the Eighth Circuit on September 12, 1958, issued a brief per curiam
opinion, and this opinion followed on September 29}.

{The Court held that the School Board and Superintendent were state actions
bound by the Fourteenth Amendment to comply with Brown}.

What has been said, in the light of the facts developed, is enough to dispose of
the case. However, we should answer the premise of the actions of the
Governor and Legislature that they are not bound by our holding in the
Brown case. It is necessary only to recall some basic constitutional
propositions which are settled doctrine. Article VI of the Constitution makes
the Constitution the "supreme Law of the Land." In 1803, Chief Justice
Marshall, speaking for a unanimous Court, referring to the Constitution as
"the fundamental and paramount law of the nation," declared in the notable
case of Marbury v. Madison, that "It is emphatically the province and duty of
the judicial department to say what the law is." This decision declared the
basic principle that the federal judiciary is supreme in the exposition of the
law of the Constitution, and that principle has ever since been respected by
this Court and the Country as a permanent and indispensable feature of our
constitutional system. It follows that the interpretation of the Fourteenth
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Amendment enunciated by this Court in the Brown case is the supreme law of
the land, and Art. VI of the Constitution makes it of binding effect on the
States "any Thing in the Constitution or Laws of any State to the Contrary
notwithstanding." Every state legislator and executive and judicial officer is
solemnly committed by oath taken pursuant to Art. VI, cl. 3 "to support this
Constitution." * * * * No state legislator or executive or judicial officer can war
against the Constitution without violating his undertaking to support it. * * * *

It is, of course, quite true that the responsibility for public education is
primarily the concern of the States, but it is equally true that such
responsibilities, like all other state activity, must be exercised consistently
with federal constitutional requirements as they apply to state action. The
Constitution created a government dedicated to equal justice under law. The
Fourteenth Amendment embodied and emphasized that ideal. State support
of segregated schools through any arrangement, management, funds, or
property cannot be squared with the Amendment's command that no State
shall deny to any person within its jurisdiction the equal protection of the
laws. The right of a student not to be segregated on racial grounds in schools
so maintained is indeed so fundamental and pervasive that it is embraced in
the concept of due process of law. Bolling v. Sharpe. The basic decision in
Brown was unanimously reached by this Court only after the case had been
briefed and twice argued and the issues had been given the most serious
consideration. Since the first Brown opinion, three new Justices have come to
the Court. They are at one with the Justices still on the Court who
participated in that basic decision as to its correctness, and that decision is
now unanimously reaffirmed. The principles announced in that decision and
the obedience of the States to them, according to the command of the
Constitution, are indispensable for the protection of the freedoms
guaranteed by our fundamental charter for all of us. Our constitutional ideal
of equal justice under law is thus made a living truth.

{CONCURRING OPINION OF JUSTICE FRANKFURTER, WHO ALSO JOINED THE MAIN OPINION,
OMITTED}.
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Note: Limiting Brown

In Brown II, the Court famously stated that the lower courts would oversee
desegregation working with “all deliberate speed.” Plaintiffs represented by
various civil rights law firms (including the NAACP Inc. Fund) as well as the
Department of Justice brought desegregation lawsuits against school districts
in federal court; often there was a “special master” appointed by the federal
court as an expert to develop a plan and there were many “consent decrees.”
Some school districts were undeniably hostile. For example, Prince Edward
County, Virginia closed its public schools rather than comply with Brown: the
Court found this violated the Equal Protection Clause in Griffin v. County
School Board, 377 U.S. 218 (1964). Some school districts were cooperative;
many were a mix and fluctuated.

In the litigation, decisions, and public discourse, rifts were not only between
pro-Brown and anti-Brown but became more nuanced. One such divide
concerned the ultimate goal: was it racial desegregation or was it racial
integration? Another controversy centered on the role of the federal courts
and their constitutional power to order remedies. Additionally, the relevance
of time changed from accomplishing desegregation in public schools with “all
deliberate speed” to tracing responsibility for present segregated conditions
(“de facto” segregation) back to mandatory legal (“de jure”) segregation.

A number of cases reached the United States Supreme Court, but the
following three are pivotal.

In Swann v. Charlotte-Mecklenburg Board of Education, 402 U.S. 1 (1971),
involving schools in the city of Charlotte, North Carolina, and surrounding
Mecklenburg County in a district of 550 square miles, a unanimous Supreme
Court upheld court-ordered busing of students and transfer of teachers to
achieve desegregation. Writing for the Court, Chief Justice Burger stated:

Absent a constitutional violation, there would be no basis for judicially
ordering assignment of students on a racial basis. All things being equal,
with no history of discrimination, it might well be desirable to assign pupils
to schools nearest their homes. But all things are not equal in a system that
has been deliberately constructed and maintained to enforce racial
segregation.

Nevertheless:

[TThe existence of some small number of one-race, or virtually one-race,
schools within a district is not, in and of itself, the mark of a system that still
practices segregation by law. The district judge or school authorities should
make every effort to achieve the greatest possible degree of actual
desegregation, and will thus necessarily be concerned with the elimination
of one-race schools. No per se rule can adequately embrace all the
difficulties of reconciling the competing interests involved; but, in a system
with a history of segregation, the need for remedial criteria of sufficient
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specificity to assure a school authority's compliance with its constitutional
duty warrants a presumption against schools that are substantially
disproportionate in their racial composition. Where the school authority's
proposed plan for conversion from a dual to a unitary system contemplates
the continued existence of some schools that are all or predominately of one
race, they have the burden of showing that such school assignments are
genuinely nondiscriminatory. The court should scrutinize such schools, and
the burden upon the school authorities will be to satisfy the court that their
racial composition is not the result of present or past discriminatory action
on their part.

In Milliken v. Bradley, 418 U.S. 717 (1974), involving Detroit and
surrounding areas in Michigan, the district judge had ordered “busing”
between the school district of Detroit, which had been subject of a 1970 state
law resisting racial desegregation, and 85 other “outlying” school districts in
three other counties which had not been subject to any local or state laws
regarding racial segregation in schools. The Court, in a majority five Justice
opinion by Chief Justice Burger, reversed the remedial busing order across
districts:

The controlling principle consistently expounded in our holdings is that the
scope of the remedy is determined by the nature and extent of the
constitutional violation. Swann. Before the boundaries of separate and
autonomous school districts may be set aside by consolidating the separate
units for remedial purposes or by imposing a cross-district remedy, it must
first be shown that there has been a constitutional violation within one
district that produces a significant segregative effect in another district.
Specifically, it must be shown that racially discriminatory acts of the state or
local school districts, or of a single school district have been a substantial
cause of inter-district segregation. Thus, an inter-district remedy might be in
order where the racially discriminatory acts of one or more school districts
caused racial segregation in an adjacent district, or where district lines have
been deliberately drawn on the basis of race. In such circumstances, an
inter-district remedy would be appropriate to eliminate the inter-district
segregation directly caused by the constitutional violation. Conversely,
without an inter-district violation and inter-district effect, there is no
constitutional wrong calling for an inter-district remedy.

In other words, there must be a direct nexus of between the constitutional
“wrong” and the remedy. In Milliken, the problematical connection is
primarily one of “place.” When the case returned to the Court, Milliken II
(1977), the Court upheld the district judge’s subsequent remedies that
focused on reform only of the Detroit schools.

In Freeman v. Pitts, 498 U.S. 1081 (1992), the Court considered
developments arising from a 1969 consent decree seeking to remedy racial
segregation in the DeKalb County School System, in suburban Atlanta,
Georgia. The question before the Court was whether the DeKalb County
system had achieved “unitary” status and could thus be released from court
supervision, despite the fact that the schools were not racially integrated.
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Writing for the Court majority, Justice Kennedy stated:

That there was racial imbalance in student attendance zones was not
tantamount to a showing that the school district was in noncompliance with
the decree or with its duties under the law. Racial balance is not to be
achieved for its own sake. It is to be pursued when racial imbalance has been
caused by a constitutional violation. Once the racial imbalance due to the de
jure violation has been remedied, the school district is under no duty to
remedy imbalance that is caused by demographic factors. Swann. * * * * [f the
unlawful de jure policy of a school system has been the cause of the racial
imbalance in student attendance, that condition must be remedied. The
school district bears the burden of showing that any current imbalance is
not traceable, in a proximate way, to the prior violation. * * * *

Where resegregation is a product not of state action, but of private choices, it
does not have constitutional implications. It is beyond the authority and
beyond the practical ability of the federal courts to try to counteract these
kinds of continuous and massive demographic shifts. To attempt such
results would require ongoing and never-ending supervision by the courts
of school districts simply because they were once de jure segregated.
Residential housing choices, and their attendant effects on the racial
composition of schools, present an ever-changing pattern, one difficult to
address through judicial remedies. * * * *

As the de jure violation becomes more remote in time and these
demographic changes intervene, it becomes less likely that a current racial
imbalance in a school district is a vestige of the prior de jure system. The
causal link between current conditions and the prior violation is even more
attenuated if the school district has demonstrated its good faith. In light of
its finding that the demographic changes in DeKalb County are unrelated to
the prior violation, the District Court was correct to entertain the suggestion
that DCSS had no duty to achieve system wide racial balance in the student
population.

Some of these principles and cases will resurface in Affirmative Action
doctrine later in this chapter.
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lll. Evaluating Racial Classifications

Note: Strict Scrutiny

Racial classifications receive strict scrutiny, meaning the government
interest must be compelling and the means chosen to serve that interest
must be narrowly tailored to achieve that interest.

In contrast to strict scrutiny, rational basis scrutiny requires only that the
government interest be legitimate and the means chosen to serve that
interest be rationally related to it.

The United States Supreme Court does not always use this precise
terminology, but it has clearly articulated it in a more than a few cases and it
is evinced in many others. This is the terminology used by almost all other
courts and lawyers.

Loving v. Virginia
388 U.S.1(1967)
MR. CHIEF JUSTICE WARREN DELIVERED THE OPINION OF THE {UNANIMOUS} COURT.

This case presents a constitutional question never addressed by this Court:
whether a statutory scheme adopted by the State of Virginia to prevent
marriages between persons solely on the basis of racial classifications
violates the Equal Protection and Due Process Clauses of the Fourteenth
Amendment. For reasons which seem to us to reflect the central meaning of
those constitutional commands, we conclude that these statutes cannot stand
consistently with the Fourteenth Amendment.

In June, 1958, two residents of Virginia, Mildred Jeter, a Negro woman, and
Richard Loving, a white man, were married in the District of Columbia
pursuant to its laws. Shortly after their marriage, the Lovings returned to
Virginia and established their marital abode in Caroline County. At the
October Term, 1958, of the Circuit Court of Caroline County, a grand jury
issued an indictment charging the Lovings with violating Virginia's ban on
interracial marriages. On January 6, 199, the Lovings pleaded guilty to the
charge, and were sentenced to one year in jail; however, the trial judge
suspended the sentence for a period of 25 years on the condition that the
Lovings leave the State and not return to Virginia together for 25 years. He
stated in an opinion that:

Almighty God created the races white, black, yellow, malay and red, and he
placed them on separate continents. And, but for the interference with his
arrangement, there would be no cause for such marriage. The fact that he
separated the races shows that he did not intend for the races to mix.
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After their convictions, the Lovings took up residence in the District of
Columbia. On November 6, 1963, they filed a motion in the state trial court to
vacate the judgment and set aside the sentence on the ground that the
statutes which they had violated were repugnant to the Fourteenth
Amendment * * * * we noted probable jurisdiction™ * * *,

The two statutes under which appellants were convicted and sentenced are
part of a comprehensive statutory scheme aimed at prohibiting and
punishing interracial marriages. The Lovings were convicted of violating
§ 258 of the Virginia Code:

Leaving State to evade law. -- If any white person and colored person shall go
out of this State, for the purpose of being married, and with the intention of
returning, and be married out of it, and afterwards return to and reside in it,
cohabiting as man and wife, they shall be punished as provided in § 20-59,
and the marriage shall be governed by the same law as if it had been
solemnized in this State. The fact of their cohabitation here as man and wife
shall be evidence of their marriage.

Section 259, which defines the penalty for miscegenation, provides:

Punishment for marriage. -- If any white person intermarry with a colored
person, or any colored person intermarry with a white person, he shall be
guilty of a felony and shall be punished by confinement in the penitentiary
for not less than one nor more than five years.

Other central provisions in the Virginia statutory scheme are § 20-57, which
automatically voids all marriages between "a white person and a colored
person”" without any judicial proceeding, and §§ 20-54 and 1-14 which,
respectively, define "white persons” and "colored persons and Indians" for
purposes of the statutory prohibitions. {footnote 4: see Notes} The Lovings
have never disputed in the course of this litigation that Mrs. Loving is a
"colored person" or that Mr. Loving is a "white person"” within the meanings
given those terms by the Virginia statutes.

Virginia is now one of 16 States which prohibit and punish marriages on the
basis of racial classifications. Penalties for miscegenation arose as an incident
to slavery, and have been common in Virginia since the colonial period. The
present statutory scheme dates from the adoption of the Racial Integrity Act
of 1924, passed during the period of extreme nativism which followed the
end of the First World War. The central features of this Act, and current
Virginia law, are the absolute prohibition of a "white person” marrying other
than another "white person,” a prohibition against issuing marriage licenses
until the issuing official is satisfied that the applicants' statements as to their
race are correct, certificates of "racial composition" to be kept by both local
and state registrars, and the carrying forward of earlier prohibitions against
racial intermarriage.
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In upholding the constitutionality of these provisions in the decision below,
the Supreme Court of Appeals of Virginia referred to its 1965 decision in
Naim v. Naim, as stating the reasons supporting the validity of these laws. In
Naim, the state court concluded that the State's legitimate purposes were "to
preserve the racial integrity of its citizens," and to prevent "the corruption of
blood," "a mongrel breed of citizens," and "the obliteration of racial pride,"
obviously an endorsement of the doctrine of White Supremacy. The court
also reasoned that marriage has traditionally been subject to state regulation
without federal intervention, and, consequently, the regulation of marriage
should be left to exclusive state control by the Tenth Amendment.

While the state court is no doubt correct in asserting that marriage is a social
relation subject to the State's police power, Maynard v. Hill (1888), the State
does not contend in its argument before this Court that its powers to regulate
marriage are unlimited notwithstanding the commands of the Fourteenth
Amendment. Nor could it do so in light of Meyer v. Nebraska (1923), and
Skinner v. Oklahoma (1942). Instead, the State argues that the meaning of the
Equal Protection Clause, as illuminated by the statements of the Framers, is
only that state penal laws containing an interracial element as part of the
definition of the offense must apply equally to whites and Negroes in the
sense that members of each race are punished to the same degree. Thus, the
State contends that, because its miscegenation statutes punish equally both
the white and the Negro participants in an interracial marriage, these
statutes, despite their reliance on racial classifications, do not constitute an
invidious discrimination based upon race. The second argument advanced by
the State assumes the validity of its equal application theory. The argument is
that, if the Equal Protection Clause does not outlaw miscegenation statutes
because of their reliance on racial classifications, the question of
constitutionality would thus become whether there was any rational basis
for a State to treat interracial marriages differently from other marriages. On
this question, the State argues, the scientific evidence is substantially in
doubt and, consequently, this Court should defer to the wisdom of the state
legislature in adopting its policy of discouraging interracial marriages.

Because we reject the notion that the mere "equal application" of a statute
containing racial classifications is enough to remove the classifications from
the Fourteenth Amendment's proscription of all invidious racial
discriminations, we do not accept the State's contention that these statutes
should be upheld if there is any possible basis for concluding that they serve
a rational purpose. The mere fact of equal application does not mean that our
analysis of these statutes should follow the approach we have taken in cases
involving no racial discrimination where the Equal Protection Clause has
been arrayed against a statute discriminating between the kinds of
advertising which may be displayed on trucks in New York City, Railway
Express Agency, Inc. v. New York (1949) * * * * {other cases omitted}. In these
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cases, involving distinctions not drawn according to race, the Court has
merely asked whether there is any rational foundation for the
discriminations, and has deferred to the wisdom of the state legislatures. In
the case at bar, however, we deal with statutes containing racial
classifications, and the fact of equal application does not immunize the
statute from the very heavy burden of justification which the Fourteenth
Amendment has traditionally required of state statutes drawn according to
race.

The State argues that statements in the Thirty-ninth Congress about the time
of the passage of the Fourteenth Amendment indicate that the Framers did
not intend the Amendment to make unconstitutional state miscegenation
laws. Many of the statements alluded to by the State concern the debates
over the Freedmen's Bureau Bill, which President {Andrew} Johnson vetoed,
and the Civil Rights Act of 1866, enacted over his veto. While these
statements have some relevance to the intention of Congress in submitting
the Fourteenth Amendment, it must be understood that they pertained to the
passage of specific statutes, and not to the broader, organic purpose of a
constitutional amendment. As for the various statements directly concerning
the Fourteenth Amendment, we have said in connection with a related
problem that, although these historical sources "cast some light" they are not
sufficient to resolve the problem;

[a]t best, they are inconclusive. The most avid proponents of the post-War
Amendments undoubtedly intended them to remove all legal distinctions
among "all persons born or naturalized in the United States." Their
opponents, just as certainly, were antagonistic to both the letter and the
spirit of the Amendments, and wished them to have the most limited effect.

Brown v. Board of Education (1954). See also Strauder v. West Virginia (1880).
We have rejected the proposition that the debates in the Thirty-ninth
Congress or in the state legislatures which ratified the Fourteenth
Amendment supported the theory advanced by the State, that the
requirement of equal protection of the laws is satisfied by penal laws
defining offenses based on racial classifications so long as white and Negro
participants in the offense were similarly punished.

The State finds support for its "equal application” theory in the decision of
the Court in Pace v. Alabama (1883). In that case, the Court upheld a
conviction under an Alabama statute forbidding adultery or fornication
between a white person and a Negro which imposed a greater penalty than
that of a statute proscribing similar conduct by members of the same race.
The Court reasoned that the statute could not be said to discriminate against
Negroes because the punishment for each participant in the offense was the
same. However, as recently as the 1964 Term, in rejecting the reasoning of
that case, we stated "Pace represents a limited view of the Equal Protection
Clause which has not withstood analysis in the subsequent decisions of this
Court." McLaughlin v. Florida. As we there demonstrated, the Equal
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Protection Clause requires the consideration of whether the classifications
drawn by any statute constitute an arbitrary and invidious discrimination.
The clear and central purpose of the Fourteenth Amendment was to
eliminate all official state sources of invidious racial discrimination in the
States. Slaughter-House Cases (1873); Strauder v. West Virginia (1880); Ex
parte Virginia (1880); Shelley v. Kraemer (1948); Burton v. Wilmington
Parking Authority (1961).

There can be no question but that Virginia's miscegenation statutes rest
solely upon distinctions drawn according to race. The statutes proscribe
generally accepted conduct if engaged in by members of different races. Over
the years, this Court has consistently repudiated "[d]istinctions between
citizens solely because of their ancestry” as being "odious to a free people
whose institutions are founded upon the doctrine of equality." Hirabayashi v.
United States (1943). At the very least, the Equal Protection Clause demands
that racial classifications, especially suspect in criminal statutes, be subjected
to the "most rigid scrutiny," Korematsu v. United States (1944), and, if they
are ever to be upheld, they must be shown to be necessary to the
accomplishment of some permissible state objective, independent of the
racial discrimination which it was the object of the Fourteenth Amendment
to eliminate. Indeed, two members of this Court have already stated that they
cannot conceive of a valid legislative purpose . .. which makes the color of a
person's skin the test of whether his conduct is a criminal offense.
McLaughlin v. Florida, (Stewart, ]., joined by Douglas, ]., concurring).

There is patently no legitimate overriding purpose independent of invidious
racial discrimination which justifies this classification. The fact that Virginia
prohibits only interracial marriages involving white persons demonstrates
that the racial classifications must stand on their own justification, as
measures designed to maintain White Supremacy. We have consistently
denied the constitutionality of measures which restrict the rights of citizens
on account of race. There can be no doubt that restricting the freedom to
marry solely because of racial classifications violates the central meaning of
the Equal Protection Clause.

II

These statutes also deprive the Lovings of liberty without due process of law
in violation of the Due Process Clause of the Fourteenth Amendment. The
freedom to marry has long been recognized as one of the vital personal rights
essential to the orderly pursuit of happiness by free men.

Marriage is one of the "basic civil rights of man," fundamental to our very
existence and survival. Skinner v. Oklahoma (1942). See also Maynard v. Hill
(1888). To deny this fundamental freedom on so unsupportable a basis as the
racial classifications embodied in these statutes, classifications so directly
subversive of the principle of equality at the heart of the Fourteenth
Amendment, is surely to deprive all the State's citizens of liberty without due
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process of law. The Fourteenth Amendment requires that the freedom of
choice to marry not be restricted by invidious racial discriminations. Under
our Constitution, the freedom to marry, or not marry, a person of another
race resides with the individual, and cannot be infringed by the State.

These convictions must be reversed.
It is so ordered.
MR. JUSTICE STEWART, CONCURRING.

I have previously expressed the belief that "it is simply not possible for a
state law to be valid under our Constitution which makes the criminality of
an act depend upon the race of the actor." McLaughlin v. Florida (concurring
opinion). Because I adhere to that belief, I concur in the judgment of the
Court.

Notes

1. Be prepared to discuss the arguments of the parties as well as the
Court’s conclusion using the strict scrutiny standard in Loving.

2. Be prepared to discuss the relevance of Footnote 4 of the Court’s
opinion in Loving which reads:

Section 20-54 of the Virginia Code provides:

Intermarriage prohibited; meaning of term "white persons." -- It shall
hereafter be unlawful for any white person in this State to marry any save a
white person, or a person with no other admixture of blood than white and
American Indian. For the purpose of this chapter, the term "white person”
shall apply only to such person as has no trace whatever of any blood other
than Caucasian; but persons who have one-sixteenth or less of the blood of
the American Indian and have no other non-Caucasic blood shall be deemed
to be white persons. All laws heretofore passed and now in effect regarding
the intermarriage of white and colored persons shall apply to marriages
prohibited by this chapter.

Va.Code Ann. § 20-54 (1960 Repl. Vol.).

The exception for persons with less than one-sixteenth "of the blood of the
American Indian" is apparently accounted for, in the words of a tract issued
by the Registrar of the State Bureau of Vital Statistics, by "the desire of all to
recognize as an integral and honored part of the white race the descendants
of John Rolfe and Pocathontas. . . ." Plecker, The New Family and Race
Improvement, 17 VA.HEALTH BULL., Extra No. 12, at 25-26 (New Family Series
No. 5, 1925)* * * *,

Section 1-14 of the Virginia Code provides:

Colored persons and Indians defined. -- Every person in whom there is
ascertainable any Negro blood shall be deemed and taken to be a colored
person, and every person not a colored person having one fourth or more of
American Indian blood shall be deemed an American Indian; except that
members of Indian tribes existing in this Commonwealth having one fourth
or more of Indian blood and less than one sixteenth of Negro blood shall be
deemed tribal Indians.
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Va.Code Ann. § 1-14 (1960 Repl. Vol.).

3. Section II of the Court’s opinion, which is brief and reproduced in full
in the text, will resurface in Due Process Clause doctrine in later chapters.

IV. Neutral Classifications?

Yick Wo v. Hopkins
118 U.S. 356 (1886)

{The 1880 San Francisco Ordinance under which Yick Wo was convicted and
imprisoned provided

It shall be unlawful, from and after the passage of this order, for any person
or persons to establish, maintain, or carry on a laundry within the corporate
limits of the city and county of San Francisco without having first obtained
the consent of the board of supervisors, except the same be located in a
building constructed either of brick or stone.

According to the allegations, there were about 320 laundries in the San
Francisco, of which about 240 were owned and conducted by subjects of
China, and of the whole number, viz,, 320, about 310 were constructed of
wood, the same material that constitutes nine-tenths of the houses in San
Francisco. The case is consolidated with another similar case.}

MR. JUSTICE MATTHEWS DELIVERED THE OPINION OF THE {UNANIMOUS} COURT.

In the case of the petitioner, brought here by writ of error to the Supreme
Court of California, our jurisdiction is limited to the question whether the
plaintiff in error has been denied a right in violation of the Constitution, laws,
or treaties of the United States. The question whether his imprisonment is
illegal under the constitution and laws of the State is not open to us. * * * *

That, however, does not preclude this court from putting upon the
ordinances of the supervisors of the county and city of San Francisco an
independent construction, for the determination of the question whether the
proceedings under these ordinances and in enforcement of them are in
conflict with the Constitution and laws of the United States necessarily
involves the meaning of the ordinance, which, for that purpose, we are
required to ascertain and adjudge.

We are consequently constrained, at the outset, to differ from the Supreme
Court of California upon the real meaning of the ordinances in question. That
court considered these ordinances as vesting in the board of supervisors a
not unusual discretion in granting or withholding their assent to the use of
wooden buildings as laundries, to be exercised in reference to the
circumstances of each case with a view to the protection of the public against
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the dangers of fire. We are not able to concur in that interpretation of the
power conferred upon the supervisors. * * * *

This erroneous view of the ordinances in question led the Supreme Court of
California into the further error of holding that they were justified by the
decisions of this court in the cases of Barbier v. Connolly (1885) and Soon
Hing v. Crowley (1885). In both of these cases, the ordinance involved was
simply a prohibition to carry on the washing and ironing of clothes in public
laundries and washhouses within certain prescribed limits of the city and
county of San Francisco from ten o'clock at night until six o'clock in the
morning of the following day. This provision was held to be purely a police
regulation within the competency of any municipality possessed of the
ordinary powers belonging to such bodies, a necessary measure of
precaution in a city composed largely of wooden buildings like San Francisco,
in the application of which there was no invidious discrimination against
anyone within the prescribed limits, all persons engaged in the same
business being treated alike, and subject to the same restrictions and entitled
to the same privileges under similar conditions.

For these reasons, that ordinance was adjudged not to be within the
prohibitions of the Fourteenth Amendment to the Constitution of the United
States * * * *

The ordinance drawn in question in the present case is of a very different
character. It does not prescribe a rule and conditions for the regulation of the
use of property for laundry purposes to which all similarly situated may
conform. It allows without restriction the use for such purposes of buildings
of brick or stone, but, as to wooden buildings, constituting nearly all those in
previous use, it divides the owners or occupiers into two classes, not having
respect to their personal character and qualifications for the business, nor
the situation and nature and adaptation of the buildings themselves, but
merely by an arbitrary line, on one side of which are those who are permitted
to pursue their industry by the mere will and consent of the supervisors, and
on the other those from whom that consent is withheld at their mere will and
pleasure. And both classes are alike only in this, that they are tenants at will,
under the supervisors, of their means of living. The ordinance, therefore, also
differs from the not unusual case where discretion is lodged by law in public
officers or bodies to grant or withhold licenses to keep taverns, or places for
the sale of spirituous liquors, and the like, when one of the conditions is that
the applicant shall be a fit person for the exercise of the privilege, because, in
such cases, the fact of fitness is submitted to the judgment of the officer, and
calls for the exercise of a discretion of a judicial nature.

The rights of the petitioners, as affected by the proceedings of which they
complain, are not less because they are aliens and subjects of the Emperor of
China. {Treaty discussion omitted}. The Fourteenth Amendment to the
Constitution is not confined to the protection of citizens. It says: “Nor shall
any State deprive any person of life, liberty, or property without due process
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of law; nor deny to any person within its jurisdiction the equal protection of
the laws.”

These provisions are universal in their application to all persons within the
territorial jurisdiction, without regard to any differences of race, of color, or
of nationality, and the equal protection of the laws is a pledge of the
protection of equal laws, * * * *

The questions we have to consider and decide in these cases, therefore, are to
be treated as invoking the rights of every citizen of the United States equally
with those of the strangers and aliens who now invoke the jurisdiction of the
court.

It is contended on the part of the petitioners that the ordinances for
violations of which they are severally sentenced to imprisonment are void on
their face as being within the prohibitions of the Fourteenth Amendment,
and, in the alternative, if not so, that they are void by reason of their
administration, operating unequally so as to punish in the present
petitioners what is permitted to others as lawful, without any distinction of
circumstances -- an unjust and illegal discrimination, it is claimed, which,
though not made expressly by the ordinances, is made possible by them.

When we consider the nature and the theory of our institutions of
government, the principles upon which they are supposed to rest, and review
the history of their development, we are constrained to conclude that they do
not mean to leave room for the play and action of purely personal and
arbitrary power. Sovereignty itself is, of course, not subject to law, for it is the
author and source of law; but, in our system, while sovereign powers are
delegated to the agencies of government, sovereignty itself remains with the
people, by whom and for whom all government exists and acts. And the law is
the definition and limitation of power. It is, indeed, quite true that there must
always be lodged somewhere, and in some person or body, the authority of
final decision, and in many cases of mere administration, the responsibility is
purely political, no appeal lying except to the ultimate tribunal of the public
judgment, exercised either in the pressure of opinion or by means of the
suffrage. But the fundamental rights to life, liberty, and the pursuit of
happiness, considered as individual possessions, are secured by those
maxims of constitutional law which are the monuments showing the
victorious progress of the race in securing to men the blessings of civilization
under the reign of just and equal laws, so that, in the famous language of the
Massachusetts Bill of Rights, the government of the commonwealth "may be a
government of laws, and not of men." For the very idea that one man may be
compelled to hold his life, or the means of living, or any material right
essential to the enjoyment of life at the mere will of another seems to be
intolerable in any country where freedom prevails, as being the essence of
slavery itself.
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There are many illustrations that might be given of this truth, which would
make manifest that it was self-evident in the light of our system of
jurisprudence. The case of the political franchise of voting is one. Though not
regarded strictly as a natural right, but as a privilege merely conceded by
society according to its will under certain conditions, nevertheless it is
regarded as a fundamental political right, because preservative of all rights.

k %k %k %k

In the present cases, we are not obliged to reason from the probable to the
actual, and pass upon the validity of the ordinances complained of, as tried
merely by the opportunities which their terms afford, of unequal and unjust
discrimination in their administration. For the cases present the ordinances
in actual operation, and the facts shown establish an administration directed
so exclusively against a particular class of persons as to warrant and require
the conclusion that, whatever may have been the intent of the ordinances as
adopted, they are applied by the public authorities charged with their
administration, and thus representing the State itself, with a mind so unequal
and oppressive as to amount to a practical denial by the State of that equal
protection of the laws which is secured to the petitioners, as to all other
persons, by the broad and benign provisions of the Fourteenth Amendment
to the Constitution of the United States. Though the law itself be fair on its
face and impartial in appearance, yet, if it is applied and administered by
public authority with an evil eye and an unequal hand, so as practically to
make unjust and illegal discriminations between persons in similar
circumstances, material to their rights, the denial of equal justice is still
within the prohibition of the Constitution. * * * *

The present cases, as shown by the facts disclosed in the record, are within
this class. It appears that both petitioners have complied with every requisite
deemed by the law or by the public officers charged with its administration
necessary for the protection of neighboring property from fire or as a
precaution against injury to the public health. No reason whatever, except
the will of the supervisors, is assigned why they should not be permitted to
carry on, in the accustomed manner, their harmless and useful occupation,
on which they depend for a livelihood. And while this consent of the
supervisors is withheld from them and from two hundred others who have
also petitioned, all of whom happen to be Chinese subjects, eighty others, not
Chinese subjects, are permitted to carry on the same business under similar
conditions. The fact of this discrimination is admitted. No reason for it is
shown, and the conclusion cannot be resisted that no reason for it exists
except hostility to the race and nationality to which the petitioners belong,
and which, in the eye of the law, is not justified. The discrimination is,
therefore, illegal, and the public administration which enforces it is a denial
of the equal protection of the laws and a violation of the Fourteenth
Amendment of the Constitution. The imprisonment of the petitioners is,
therefore, illegal, and they must be discharged.
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Washington v. Davis
426 U.S. 229 (1976)

WHITE, J., DELIVERED THE OPINION OF THE COURT, IN WHICH BURGER, C.J., AND BLACKMUN, POWELL,
REHNQUIST, AND STEVENS, J]., JOINED, AND IN PARTS I AND II OF WHICH STEWART, ]., JOINED. STEVENS, ].,
FILED A CONCURRING OPINION. BRENNAN, J., FILED A DISSENTING OPINION, IN WHICH MARSHALL, ]., JOINED.

MR. JUSTICE WHITE DELIVERED THE OPINION OF THE COURT.

This case involves the validity of a qualifying test administered to applicants
for positions as police officers in the District of Columbia Metropolitan Police
Department. The test was sustained by the District Court but invalidated by
the Court of Appeals. We are in agreement with the District Court and hence
reverse the judgment of the Court of Appeals.

|

{The issue involved an assertion} that their applications to become officers in
the Department had been rejected, and that the Department's recruiting
procedures discriminated on the basis of race against black applicants by a
series of practices including, but not limited to, a written personnel test
which excluded a disproportionately high number of Negro applicants. These
practices were asserted to violate respondents' rights "under the due process
clause of the Fifth Amendment to the United States Constitution * * * *
Defendants answered, and discovery and various other proceedings
followed. Respondents then filed a motion for partial summary judgment
with respect to the recruiting phase of the case, seeking a declaration that the
test administered to those applying to become police officers is "unlawfully
discriminatory and thereby in violation of the due process clause of the Fifth
Amendment. ..." No issue under any statute or regulation was raised by the
motion. The District of Columbia defendants, petitioners here, and the federal
parties also filed motions for summary judgment with respect to the
recruiting aspects of the case, asserting that respondents were entitled to
relief on neither constitutional nor statutory grounds. The District Court
granted petitioners' and denied respondents' motions.

According to the findings and conclusions of the District Court, to be accepted
by the Department and to enter an intensive 17-week training program, the
police recruit was required to satisfy certain physical and character
standards, to be a high school graduate or its equivalent, and to receive a
grade of at least 40 out of 80 on "Test 21," which is "an examination that is
used generally throughout the federal service," which "was developed by the
Civil Service Commission, not the Police Department,” and which was
"designed to test verbal ability, vocabulary, reading and comprehension.”

The validity of Test 21 was the sole issue before the court on the motions for
summary judgment. The District Court noted that there was no claim of "an
intentional discrimination or purposeful discriminatory acts” but only a
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claim that Test 21 bore no relationship to job performance and "has a highly
discriminatory impact in screening out black candidates." Respondents'
evidence, the District Court said, warranted three conclusions: "(a) The
number of black police officers, while substantial, is not proportionate to the
population mix of the city. (b) A higher percentage of blacks fail the Test than
whites. (c) The Test has not been validated to establish its reliability for
measuring subsequent job performance." This showing was deemed
sufficient to shift the burden of proof to the defendants in the action,
petitioners here; but the court nevertheless concluded that on the
undisputed facts respondents were not entitled to relief. The District Court
relied on several factors. Since August 1969, 44% of new police force recruits
had been black; that figure also represented the proportion of blacks on the
total force and was roughly equivalent to 20- to 29-year-old blacks in the 50-
mile radius in which the recruiting efforts of the Police Department had been
concentrated. It was undisputed that the Department had systematically and
affirmatively sought to enroll black officers many of whom passed the test
but failed to report for duty. The District Court rejected the assertion that
Test 21 was culturally slanted to favor whites and was "satisfied that the
undisputable facts prove the test to be reasonably and directly related to the
requirements of the police recruit training program and that it is neither so
designed nor operates [sic] to discriminate against otherwise qualified
blacks." It was thus not necessary to show that Test 21 was not only a useful
indicator of training school performance but had also been validated in terms
of job performance - "The lack of job performance validation does not defeat
the Test, given its direct relationship to recruiting and the valid part it plays
in this process." The District Court ultimately concluded that "[t]he proof is
wholly lacking that a police officer qualifies on the color of his skin rather
than ability" and that the Department "should not be required on this
showing to lower standards or to abandon efforts to achieve excellence."

Having lost on both constitutional and statutory issues in the District Court,
respondents brought the case to the Court of Appeals claiming that their
summary judgment motion, which rested on purely constitutional grounds,
should have been granted. The tendered constitutional issue was whether
the use of Test 21 invidiously discriminated against Negroes and hence
denied them due process of law contrary to the commands of the Fifth
Amendment. The Court of Appeals, addressing that issue, announced that it
would be guided by Griggs v. Duke Power Co. (1971), a case involving the
interpretation and application of Title VII of the Civil Rights Act of 1964, and
held that the statutory standards elucidated in that case were to govern the
due process question tendered in this one. The court went on to declare that
lack of discriminatory intent in designing and administering Test 21 was
irrelevant; the critical fact was rather that a far greater proportion of blacks -
four times as many - failed the test than did whites. This disproportionate
impact, standing alone and without regard to whether it indicated a
discriminatory purpose, was held sufficient to establish a constitutional
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violation, absent proof by petitioners that the test was an adequate measure
of job performance in addition to being an indicator of probable success in
the training program, a burden which the court ruled petitioners had failed
to discharge. That the Department had made substantial efforts to recruit
blacks was held beside the point and the fact that the racial distribution of
recent hirings and of the Department itself might be roughly equivalent to
the racial makeup of the surrounding community, broadly conceived, was put
aside as a "comparison [not] material to this appeal.”" The Court of Appeals,
over a dissent, accordingly reversed the judgment of the District Court and
directed that respondents' motion for partial summary judgment be granted.
We granted the petition for certiorari. * * * *

II

Because the Court of Appeals erroneously applied the legal standards
applicable to Title VII cases in resolving the constitutional issue before it, we
reverse its judgment in respondents' favor. * * * *

As the Court of Appeals understood Title VII, employees or applicants
proceeding under it need not concern themselves with the employer's
possibly discriminatory purpose but instead may focus solely on the racially
differential impact of the challenged hiring or promotion practices. This is
not the constitutional rule. We have never held that the constitutional
standard for adjudicating claims of invidious racial discrimination is identical
to the standards applicable under Title VII, and we decline to do so today.

The central purpose of the Equal Protection Clause of the Fourteenth
Amendment is the prevention of official conduct discriminating on the basis
of race. It is also true that the Due Process Clause of the Fifth Amendment
contains an equal protection component prohibiting the United States from
invidiously discriminating between individuals or groups. Bolling v. Sharpe
(1954). But our cases have not embraced the proposition that a law or other
official act, without regard to whether it reflects a racially discriminatory
purpose, is unconstitutional solely because it has a racially disproportionate
impact.

Almost 100 years ago, Strauder v. West Virginia (1880), established that the
exclusion of Negroes from grand and petit juries in criminal proceedings
violated the Equal Protection Clause, but the fact that a particular jury or a
series of juries does not statistically reflect the racial composition of the
community does not in itself make out an invidious discrimination forbidden
by the Clause. "A purpose to discriminate must be present which may be
proven by systematic exclusion of eligible jurymen of the proscribed race or
by unequal application of the law to such an extent as to show intentional
discrimination." Akins v. Texas (1945). * * * *

The school desegregation cases have also adhered to the basic equal
protection principle that the invidious quality of a law claimed to be racially
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discriminatory must ultimately be traced to a racially discriminatory
purpose. * * **

This is not to say that the necessary discriminatory racial purpose must be
express or appear on the face of the statute, or that a law's disproportionate
impact is irrelevant in cases involving Constitution-based claims of racial
discrimination. A statute, otherwise neutral on its face, must not be applied
so as invidiously to discriminate on the basis of race. Yick Wo v. Hopkins
(1886). It is also clear from the cases dealing with racial discrimination in the
selection of juries that the systematic exclusion of Negroes is itself such an
"unequal application of the law . . . as to show intentional discrimination.”
Akinsv. Texas * * * *

Necessarily, an invidious discriminatory purpose may often be inferred from
the totality of the relevant facts, including the fact, if it is true, that the law
bears more heavily on one race than another. It is also not infrequently true
that the discriminatory impact - in the jury cases for example, the total or
seriously disproportionate exclusion of Negroes from jury venires - may for
all practical purposes demonstrate unconstitutionality because in various
circumstances the discrimination is very difficult to explain on nonracial
grounds. Nevertheless, we have not held that a law, neutral on its face and
serving ends otherwise within the power of government to pursue, is invalid
under the Equal Protection Clause simply because it may affect a greater
proportion of one race than of another. Disproportionate impact is not
irrelevant, but it is not the sole touchstone of an invidious racial
discrimination forbidden by the Constitution. Standing alone, it does not
trigger the rule, McLaughlin v. Florida (1964), that racial classifications are to
be subjected to the strictest scrutiny and are justifiable only by the
weightiest of considerations.

There are some indications to the contrary in our cases. In Palmer v.
Thompson (1971), the city of Jackson, Miss., following a court decree to this
effect, desegregated all of its public facilities save five swimming pools which
had been operated by the city and which, following the decree, were closed
by ordinance pursuant to a determination by the city council that closure was
necessary to preserve peace and order and that integrated pools could not be
economically operated. Accepting the finding that the pools were closed to
avoid violence and economic loss, this Court rejected the argument that the
abandonment of this service was inconsistent with the outstanding
desegregation decree and that the otherwise seemingly permissible ends
served by the ordinance could be impeached by demonstrating that racially
invidious motivations had prompted the city council's action. The holding
was that the city was not overtly or covertly operating segregated pools and
was extending identical treatment to both whites and Negroes. The opinion
warned against grounding decision on legislative purpose or motivation,
thereby lending support for the proposition that the operative effect of the
law rather than its purpose is the paramount factor. But the holding of the
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case was that the legitimate purposes of the ordinance - to preserve peace
and avoid deficits - were not open to impeachment by evidence that the
council-men were actually motivated by racial considerations. Whatever
dicta the opinion may contain, the decision did not involve, much less
invalidate, a statute or ordinance having neutral purposes but
disproportionate racial consequences.

Wright v. Council of City of Emporia (1972), also indicates that in proper
circumstances, the racial impact of a law, rather than its discriminatory
purpose, is the critical factor. That case involved the division of a school
district. The issue was whether the division was consistent with an
outstanding order of a federal court to desegregate the dual school system
found to have existed in the area. The constitutional predicate for the District
Court's invalidation of the divided district was "the enforcement until 1969
of racial segregation in a public school system of which Emporia had always
been a part." There was thus no need to find "an independent constitutional
violation." Citing Palmer v. Thompson, we agreed with the District Court that
the division of the district had the effect of interfering with the federal decree
and should be set aside.

That neither Palmer nor Wright was understood to have changed the
prevailing rule is apparent from Keyes v. School Dist. No. 1, where the
principal issue in litigation was whether and to what extent there had been
purposeful discrimination resulting in a partially or wholly segregated school
system. * * * *

Both before and after Palmer v. Thompson, however, various Courts of
Appeals have held in several contexts, including public employment, that the
substantially disproportionate racial impact of a statute or official practice
standing alone and without regard to discriminatory purpose, suffices to
prove racial discrimination violating the Equal Protection Clause absent
some justification going substantially beyond what would be necessary to
validate most other legislative classifications. The cases impressively
demonstrate that there is another side to the issue; but, with all due respect,
to the extent that those cases rested on or expressed the view that proof of
discriminatory racial purpose is unnecessary in making out an equal
protection violation, we are in disagreement.

As an initial matter, we have difficulty understanding how a law establishing
a racially neutral qualification for employment is nevertheless racially
discriminatory and denies "any person . . . equal protection of the laws"
simply because a greater proportion of Negroes fail to qualify than members
of other racial or ethnic groups. Had respondents, along with all others who
had failed Test 21, whether white or black, brought an action claiming that
the test denied each of them equal protection of the laws as compared with
those who had passed with high enough scores to qualify them as police
recruits, it is most unlikely that their challenge would have been sustained.
Test 21, which is administered generally to prospective Government
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employees, concededly seeks to ascertain whether those who take it have
acquired a particular level of verbal skill; and it is untenable that the
Constitution prevents the Government from seeking modestly to upgrade the
communicative abilities of its employees rather than to be satisfied with
some lower level of competence, particularly where the job requires special
ability to communicate orally and in writing. Respondents, as Negroes, could
no more successfully claim that the test denied them equal protection than
could white applicants who also failed. The conclusion would not be different
in the face of proof that more Negroes than whites had been disqualified by
Test 21. That other Negroes also failed to score well would, alone, not
demonstrate that respondents individually were being denied equal
protection of the laws by the application of an otherwise valid qualifying test
being administered to prospective police recruits.

Nor on the facts of the case before us would the disproportionate impact of
Test 21 warrant the conclusion that it is a purposeful device to discriminate
against Negroes and hence an infringement of the constitutional rights of
respondents as well as other black applicants. As we have said, the test is
neutral on its face and rationally may be said to serve a purpose the
Government is constitutionally empowered to pursue. Even agreeing with
the District Court that the differential racial effect of Test 21 called for
further inquiry, we think the District Court correctly held that the affirmative
efforts of the Metropolitan Police Department to recruit black officers, the
changing racial composition of the recruit classes and of the force in general,
and the relationship of the test to the training program negated any inference
that the Department discriminated on the basis of race or that "a police
officer qualifies on the color of his skin rather than ability."

Under Title VII, Congress provided that when hiring and promotion practices
disqualifying substantially disproportionate numbers of blacks are
challenged, discriminatory purpose need not be proved, and that it is an
insufficient response to demonstrate some rational basis for the challenged
practices. It is necessary, in addition, that they be "validated" in terms of job
performance in any one of several ways, perhaps by ascertaining the
minimum skill, ability, or potential necessary for the position at issue and
determining whether the qualifying tests are appropriate for the selection of
qualified applicants for the job in question. However this process proceeds, it
involves a more probing judicial review of, and less deference to, the
seemingly reasonable acts of administrators and executives than is
appropriate under the Constitution where special racial impact, without
discriminatory purpose, is claimed. We are not disposed to adopt this more
rigorous standard for the purposes of applying the Fifth and the Fourteenth
Amendments in cases such as this.

A rule that a statute designed to serve neutral ends is nevertheless invalid,
absent compelling justification, if in practice it benefits or burdens one race
more than another would be far reaching and would raise serious questions
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about, and perhaps invalidate, a whole range of tax, welfare, public service,
regulatory, and licensing statutes that may be more burdensome to the poor
and to the average black than to the more affluent white.

Given that rule, such consequences would perhaps be likely to follow.
However, in our view, extension of the rule beyond those areas where it is
already applicable by reason of statute, such as in the field of public
employment, should await legislative prescription.

As we have indicated, it was error to direct summary judgment for
respondents based on the Fifth Amendment.

I11
{procedural discussion omitted}
The judgment of the Court of Appeals accordingly is reversed.
So ordered.
JUSTICE STEVENS, CONCURRING:

Frequently the most probative evidence of intent will be objective evidence
of what actually happened rather than evidence describing the subjective
state of mind of the actor. For normally the actor is presumed to have
intended the natural consequences of his deeds. This is particularly true in
the case of governmental action which is frequently the product of
compromise, of collective decisionmaking, and of mixed motivation. It is
unrealistic, on the one hand, to require the victim of alleged discrimination to
uncover the actual subjective intent of the decisionmaker or, conversely, to
invalidate otherwise legitimate action simply because an improper motive
affected the deliberation of a participant in the decisional process. A law
conscripting clerics should not be invalidated because an atheist voted for it.

My point in making this observation is to suggest that the line between
discriminatory purpose and discriminatory impact is not nearly as bright,
and perhaps not quite as critical, as the reader of the Court's opinion might
assume. I agree, of course, that a constitutional issue does not arise every
time some disproportionate impact is shown. On the other hand, when the
disproportion is as dramatic as in * * * * Yick Wo v. Hopkins, it really does not
matter whether the standard is phrased in terms of purpose or effect.
Therefore, although I accept the statement of the general rule in the Court's
opinion, I am not yet prepared to indicate how that standard should be
applied in the many cases which have formulated the governing standard in
different language.

JUSTICE BRENNAN, WITH WHOM JUSTICE MARSHALL JOINS, DISSENTING.

{Omitted; the dissent argues that the Court of Appeals should be affirmed
because petitioners have failed to prove that Test 21 satisfies the applicable
statutory standards under Title VII}.
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Arlington Heights v. Metropolitan Housing Dev. Corp.
429 U.S. 252 (1977)

POWELL, |., DELIVERED THE OPINION OF THE COURT, IN WHICH BURGER, C.J., AND STEWART, BLACKMUN,
AND REHNQUIST, JJ., JOINED. MARSHALL, J., FILED AN OPINION CONCURRING IN PART AND DISSENTING IN
PART, IN WHICH BRENNAN, J., JOINED. WHITE, J., FILED A DISSENTING OPINION. STEVENS, ]., TOOK NO PART
IN THE CONSIDERATION OR DECISION OF THE CASE.

MR. JUSTICE POWELL DELIVERED THE OPINION OF THE COURT.

In 1971, respondent Metropolitan Housing Development Corporation
(MHDC) applied to petitioner, the Village of Arlington Heights, Ill, for the
rezoning of a 15-acre parcel from single-family to multiple family
classification. Using federal financial assistance, MHDC planned to build 190
clustered townhouse units for low- and moderate-income tenants. The
Village denied the rezoning request. MHDC, joined by other plaintiffs who are
also respondents here, brought suit in the United States District Court for the
Northern District of Illinois. They alleged that the denial was racially
discriminatory and that it violated, inter alia, the Fourteenth Amendment and
the Fair Housing Act of 1968. Following a bench trial, the District Court
entered judgment for the Village and respondents appealed. The Court of
Appeals for the Seventh Circuit reversed, finding that the "ultimate effect" of
the denial was racially discriminatory, and that the refusal to rezone
therefore violated the Fourteenth Amendment. We granted the Village's
petition for certiorari and now reverse.

|

Arlington Heights is a suburb of Chicago, located about 26 miles northwest of
the downtown Loop area. Most of the land in Arlington Heights is zoned for
detached single-family homes, and this is in fact the prevailing land use. The
Village experienced substantial growth during the 1960's, but, like other
communities in northwest Cook County, its population of racial minority
groups remained quite low. According to the 1970 census, only 27 of the
Village's 64,000 residents were black.

The Clerics of St. Viator, a religious order (Order), own an 80-acre parcel just
east of the center of Arlington Heights. Part of the site is occupied by the
Viatorian high school, and part by the Order's three-story novitiate building,
which houses dormitories and a Montessori school. Much of the site,
however, remains vacant. Since 1959, when the Village first adopted a zoning
ordinance, all the land surrounding the Viatorian property has been zoned R-
3, a single-family specification with relatively small minimum lot-size
requirements. On three sides of the Viatorian land there are single-family
homes just across a street; to the east, the Viatorian property directly adjoins
the backyards of other single-family homes.
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The Order decided in 1970 to devote some of its land to low- and moderate-
income housing. Investigation revealed that the most expeditious way to
build such housing was to work through a nonprofit developer experienced
in the use of federal housing subsidies under § 236 of the National Housing
Act. MHDC is such a developer. It was organized in 1968 by several
prominent Chicago citizens for the purpose of building low- and moderate-
income housing throughout the Chicago area. In 1970, MHDC was in the
process of building one § 236 development near Arlington Heights, and
already had provided some federally assisted housing on a smaller scale in
other parts of the Chicago area.

After some negotiation, MHDC and the Order entered into a 99-year lease
and an accompanying agreement of sale covering a 15-acre site in the
southeast corner of the Viatorian property. MHDC became the lessee
immediately, but the sale agreement was contingent upon MHDC's securing
zoning clearances from the Village and § 236 housing assistance from the
Federal Government. If MHDC proved unsuccessful in securing either, both
the lease and the contract of sale would lapse. The agreement established a
bargain purchase price of $300,000, low enough to comply with federal
limitations governing land-acquisition costs for § 236 housing.

MHDC engaged an architect and proceeded with the project, to be known as
Lincoln Green. The plans called for 20 two-story buildings with a total of 190
units, each unit having its own private entrance from the outside. One
hundred of the units would have a single bedroom, thought likely to attract
elderly citizens. The remainder would have two, three, or four bedrooms. A
large portion of the site would remain open, with shrubs and trees to screen
the homes abutting the property to the east.

The planned development did not conform to the Village's zoning ordinance,
and could not be built unless Arlington Heights rezoned the parcel to R-5, its
multiple family housing classification. Accordingly, MHDC filed with the
Village Plan Commission a petition for rezoning, accompanied by supporting
materials describing the development and specifying that it would be
subsidized under § 236. The materials made clear that one requirement
under § 236 is an affirmative marketing plan designed to assure that a
subsidized development is racially integrated. MHDC also submitted studies
demonstrating the need for housing of this type and analyzing the probable
impact of the development. To prepare for the hearings before the Plan
Commission and to assure compliance with the Village building code, fire
regulations, and related requirements, MHDC consulted with the Village staff
for preliminary review of the development. The parties have stipulated that
every change recommended during such consultations was incorporated into
the plans.

During the spring of 1971, the Plan Commission considered the proposal at a
series of three public meetings, which drew large crowds. Although many of
those attending were quite vocal and demonstrative in opposition to Lincoln
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Green, a number of individuals and representatives of community groups
spoke in support of rezoning. Some of the comments, both from opponents
and supporters, addressed what was referred to as the "social issue" -- the
desirability or undesirability of introducing at this location in Arlington
Heights low- and moderate income housing, housing that would probably be
racially integrated.

Many of the opponents, however, focused on the zoning aspects of the
petition, stressing two arguments. First, the area always had been zoned
single-family, and the neighboring citizens had built or purchased there in
reliance on that classification. Rezoning threatened to cause a measurable
drop in property value for neighboring sites. Second, the Village's apartment
policy, adopted by the Village Board in 1962 and amended in 1970, called for
R-5 zoning primarily to serve as a buffer between single-family development
and land uses thought incompatible, such as commercial or manufacturing
districts. Lincoln Green did not meet this requirement, as it adjoined no
commercial or manufacturing district.

At the close of the third meeting, the Plan Commission adopted a motion to
recommend to the Village's Board of Trustees that it deny the request. The
motion stated: "While the need for low and moderate income housing may
exist in Arlington Heights or its environs, the Plan Commission would be
derelict in recommending it at the proposed location."

Two members voted against the motion and submitted a minority report,
stressing that, in their view, the change to accommodate Lincoln Green
represented "good zoning." The Village Board met on September 28, 1971, to
consider MHDC's request and the recommendation of the Plan Commission.
After a public hearing, the Board denied the rezoning by a 6-1 vote.

The following June, MHDC and three Negro individuals filed this lawsuit
against the Village, seeking declaratory and injunctive relief. A second
nonprofit corporation and an individual of Mexican-American descent
intervened as plaintiffs.

The trial resulted in a judgment for petitioners. Assuming that MHDC had
standing to bring the suit, the District Court held that the petitioners were
not motivated by racial discrimination or intent to discriminate against low
income groups when they denied rezoning, but rather by a desire "to protect
property values and the integrity of the Village's zoning plan." The District
Court concluded also that the denial would not have a racially discriminatory
effect.

A divided Court of Appeals reversed. It first approved the District Court's
finding that the defendants were motivated by a concern for the integrity of
the zoning plan, rather than by racial discrimination. Deciding whether their
refusal to rezone would have discriminatory effects was more complex. The
court observed that the refusal would have a disproportionate impact on
blacks. Based upon family income, blacks constituted 40% of those Chicago
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area residents who were eligible to become tenants of Lincoln Green,
although they composed a far lower percentage of total area population. * * *
* {Tthe Court of Appeals ruled that the denial of rezoning must be examined
in light of its "historical context and ultimate effect." Northwest Cook County
was enjoying rapid growth in employment opportunities and population, but
it continued to exhibit a high degree of residential segregation. The court
held that Arlington Heights could not simply ignore this problem. Indeed, it
found that the Village had been "exploiting" the situation by allowing itself to
become a nearly all-white community. The Village had no other current plans
for building low- and moderate-income housing, and no other R-5 parcels in
the Village were available to MHDC at an economically feasible price.

Against this background, the Court of Appeals ruled that the denial of the
Lincoln Green proposal had racially discriminatory effects and could be
tolerated only if it served compelling interests. Neither the buffer policy nor
the desire to protect property values met this exacting standard. The court
therefore concluded that the denial violated the Equal Protection Clause of
the Fourteenth Amendment.

11
{standing discussion omitted}
I11

Our decision last Term, in Washington v. Davis (1976) made it clear that
official action will not be held unconstitutional solely because it results in a
racially disproportionate impact. "Disproportionate impact is not irrelevant,
but it is not the sole touchstone of an invidious racial discrimination.” Proof
of racially discriminatory intent or purpose is required to show a violation of
the Equal Protection Clause. Although some contrary indications may be
drawn from some of our cases, the holding in Davis reaffirmed a principle
well established in a variety of contexts.

Davis does not require a plaintiff to prove that the challenged action rested
solely on racially discriminatory purposes. Rarely can it be said that a
legislature or administrative body operating under a broad mandate made a
decision motivated solely by a single concern, or even that a particular
purpose was the "dominant” or "primary" one. In fact, it is because
legislators and administrators are properly concerned with balancing
numerous competing considerations that courts refrain from reviewing the
merits of their decisions, absent a showing of arbitrariness or irrationality.
But racial discrimination is not just another competing consideration. When
there is a proof that a discriminatory purpose has been a motivating factor in
the decision, this judicial deference is no longer justified.

Determining whether invidious discriminatory purpose was a motivating
factor demands a sensitive inquiry into such circumstantial and direct
evidence of intent as may be available. The impact of the official action --
whether it "bears more heavily on one race than another," Washington v.
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Davis, -- may provide an important starting point. Sometimes a clear pattern,
unexplainable on grounds other than race, emerges from the effect of the
state action even when the governing legislation appears neutral on its face.
Yick Wo v. Hopkins (1886). The evidentiary inquiry is then relatively easy. But
such cases are rare. Absent a pattern as stark as that in Yick Wo, impact alone
is not determinative, and the Court must look to other evidence.

The historical background of the decision is one evidentiary source,
particularly if it reveals a series of official actions taken for invidious
purposes. The specific sequence of events leading up to the challenged
decision also may shed some light on the decisionmaker's purposes. For
example, if the property involved here always had been zoned R-5 but
suddenly was changed to R-3 when the town learned of MHDC's plan to erect
integrated housing, we would have a far different case. Departures from the
normal procedural sequence also might afford evidence that improper
purposes are playing a role. Substantive departures too may be relevant,
particularly if the factors usually considered important by the decisionmaker
strongly favor a decision contrary to the one reached.

The legislative or administrative history may be highly relevant, especially
where there are contemporary statements by members of the
decisionmaking body, minutes of its meetings, or reports. In some
extraordinary instances, the members might be called to the stand at trial to
testify concerning the purpose of the official action, although even then such
testimony frequently will be barred by privilege.

The foregoing summary identifies, without purporting to be exhaustive,
subjects of proper inquiry in determining whether racially discriminatory
intent existed. With these in mind, we now address the case before us.

IV

This case was tried in the District Court and reviewed in the Court of Appeals
before our decision in Washington v. Davis. The respondents proceeded on
the erroneous theory that the Village's refusal to rezone carried a racially
discriminatory effect and was, without more, unconstitutional. But both
courts below understood that at least part of their function was to examine
the purpose underlying the decision.

In making its findings on this issue, the District Court noted that some of the
opponents of Lincoln Green who spoke at the various hearings might have
been motivated by opposition to minority groups. The court held, however,
that the evidence "does not warrant the conclusion that this motivated the
defendants.”

On appeal, the Court of Appeals focused primarily on respondents' claim that
the Village's buffer policy had not been consistently applied and was being
invoked with a strictness here that could only demonstrate some other
underlying motive. The court concluded that the buffer policy, though not
always applied with perfect consistency, had on several occasions formed the
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basis for the Board's decision to deny other rezoning proposals. "The
evidence does not necessitate a finding that Arlington Heights administered
this policy in a discriminatory manner." The Court of Appeals therefore
approved the District Court's findings concerning the Village's purposes in
denying rezoning to MHDC.

We also have reviewed the evidence. The impact of the Village's decision
does arguably bear more heavily on racial minorities. Minorities constitute
18% of the Chicago area population, and 40% of the income groups said to be
eligible for Lincoln Green. But there is little about the sequence of events
leading up to the decision that would spark suspicion. The area around the
Viatorian property has been zoned R-3 since 1959, the year when Arlington
Heights first adopted a zoning map. Single-family homes surround the 80-
acre site, and the Village is undeniably committed to single-family homes as
its dominant residential land use. The rezoning request progressed according
to the usual procedures. The Plan Commission even scheduled two additional
hearings, at least in part to accommodate MHDC and permit it to supplement
its presentation with answers to questions generated at the first hearing.

The statements by the Plan Commission and Village Board members, as
reflected in the official minutes, focused almost exclusively on the zoning
aspects of the MHDC petition, and the zoning factors on which they relied are
not novel criteria in the Village's rezoning decisions. There is no reason to
doubt that there has been reliance by some neighboring property owners on
the maintenance of single-family zoning in the vicinity. The Village originally
adopted its buffer policy long before MHDC entered the picture, and has
applied the policy too consistently for us to infer discriminatory purpose
from its application in this case. Finally, MHDC called one member of the
Village Board to the stand at trial. Nothing in her testimony supports an
inference of invidious purpose.

In sum, the evidence does not warrant overturning the concurrent findings of
both courts below. Respondents simply failed to carry their burden of
proving that discriminatory purpose was a motivating factor in the Village's
decision.

This conclusion ends the constitutional inquiry. The Court of Appeals' further
finding that the Village's decision carried a discriminatory "ultimate effect" is
without independent constitutional significance.

Vv
{Fair Housing Act discussion omitted}
Reversed and remanded.

{Omitted opinions suggested that the decision should have been remanded to
the Court of Appeals to reconsider in light of Washington v. Davis}.
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Notes

1. Be prepared to list the factors articulated by the Court in Arlington
Heights for determining intent.

2. The Court further explained the intent requirement in Personnel
Administrator of Massachusetts v. Feeney, 442 U.S. 256 (1979), a challenge to
Massachusetts’ veterans’ preference statute regarding civil service positions.
In an opinion by Justice Stewart, the Court stated that the decision to grant a
preference to veterans was “intentional” and “it cannot seriously be argued
that the Legislature of Massachusetts could have been unaware that most
veterans are men.” Nevertheless,

"Discriminatory purpose,” however, implies more than intent as volition or
intent as awareness of consequences. It implies that the decisionmaker, in
this case a state legislature, selected or reaffirmed a particular course of
action at least in part "because of," not merely "in spite of," its adverse
effects upon an identifiable group. Yet nothing in the record demonstrates
that this preference for veterans was originally devised or subsequently
reenacted because it would accomplish the collateral goal of keeping women
in a stereotypic and predefined place in the Massachusetts Civil Service.

To the contrary, the statutory history shows that the benefit of the
preference was consistently offered to "any person” who was a veteran. That
benefit has been extended to women under a very broad statutory definition
of the term veteran.

3. A famous critique of the intent test is Charles R. Lawrence IlII, The Id,
the Ego, and Equal Protection: Reckoning with Unconscious Racism, 39 STAN. L.
REV. 317 (1987). Professor Lawrence argues that most racism (and other
prejudice) is not overt but is the product of unconscious bias. He suggests
that a better method “would evaluate governmental conduct to see if it
conveys a symbolic message to which the culture attaches racial
significance.” Others have suggested that this “symbolic message” test would
itself be subject to unconscious bias in its articulation and application.

4. Be prepared to identify the slippery slope rationale articulated by
Justice White in Washington v. Davis. Do you agree?

5. Yick Wo (1886) is the most famous of the trio sometimes called “the
Chinese Laundry Cases;” the other cases are Barbier v. Connolly, 113 U.S. 27
(1884), and Soon Hing v. Crowley, 113 U.S. 703 (1885), also involving San
Francisco. An important principle of these cases is that “subjects of the
Emperor of China” and thus all non-citizens were included by the term
“person” in the Fourteenth Amendment. Note that the so-called Chinese
Exclusion Act, Sess. I, Chap. 126; 22 Stat. 58 (1882), sought to limit
immigration and excluded Chinese persons from becoming citizens.

Thus, Yick Wo is a foundational case in two distinct Equal Protection
doctrines: intent and non-citizen coverage.
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V. Affirmative Action
A. The Standard of Scrutiny

Note: Bakke

The first university affirmative action case to come before the Court was
Regents of the University of California v. Bakke, 438 U.S. 265 (1978). It
resulted in a highly fractured decision and highlights many of the doctrinal
and theoretical issues that continue to permeate affirmative action.

The University of California at Davis Medical School twice rejected Allan
Bakke, a white man, for admission for two years. The Medical School’s
admissions goal was 100 students, with 16 seats in the “special admissions
program” for applicants who wished to be considered as members of a
“minority group,” “which the Medical School apparently viewed as "Blacks,"
"Chicanos,” "Asians,” and "American Indians."” He sued in California state
court on the basis of the Fourteenth Amendment’s Equal Protection Clause,
as well as the California constitution, and statutes. The California Supreme
Court ruled in his favor on the Equal Protection claim.

The United States Supreme Court’s decision affirmed the California Supreme
Court, but there was no clear majority opinion. Justice Powell, however,
rendered the “judgment of the Court” - - - yet Justice Powell was the only
Justice in this majority judgment who rested his decision on the Equal
Protection Clause; the other Justices who ruled in favor of Bakke and against
the university rested their decision on Title VI of the Civil Rights Act. On the
other hand, four Justices - - - Brennan, White, Marshall, and Blackmun - - -
would have ruled that the university special admissions program did not
violate the Equal Protection Clause.

Powell contended that strict scrutiny should apply:

En route to this crucial battle over the scope of judicial review, the parties
fight a sharp preliminary action over the proper characterization of the
special admissions program. Petitioner prefers to view it as establishing a
"goal" of minority representation in the Medical School. Respondent,
echoing the courts below, labels it a racial quota.

This semantic distinction is beside the point: the special admissions
program is undeniably a classification based on race and ethnic background.
To the extent that there existed a pool of at least minimally qualified
minority applicants to fill the 16 special admissions seats, white applicants
could compete only for 84 seats in the entering class, rather than the 100
open to minority applicants. Whether this limitation is described as a quota
or a goal, itis a line drawn on the basis of race and ethnic status.

The guarantees of the Fourteenth Amendment extend to all persons. Its
language is explicit: "No State shall . . . deny to any person within its
jurisdiction the equal protection of the laws." It is settled beyond question
that the rights created by the first section of the Fourteenth Amendment are,
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by its terms, guaranteed to the individual. The rights established are
personal rights, Shelley v. Kraemer. Accord, Missouri ex rel. Gaines v. Canada.
The guarantee of equal protection cannot mean one thing when applied to
one individual and something else when applied to a person of another
color. If both are not accorded the same protection, then it is not equal.
Nevertheless, petitioner argues that the court below erred in applying strict
scrutiny to the special admissions program because white males, such as
respondent, are not a ‘"discrete and insular minority" requiring
extraordinary protection from the majoritarian political process. Carolene
Products Co. This rationale, however, has never been invoked in our
decisions as a prerequisite to subjecting racial or ethnic distinctions to strict
scrutiny. Nor has this Court held that discreteness and insularity constitute
necessary preconditions to a holding that a particular classification is
invidious. These characteristics may be relevant in deciding whether or not
to add new types of classifications to the list of "suspect" categories or
whether a particular classification survives close examination. Racial and
ethnic classifications, however, are subject to stringent examination without
regard to these additional characteristics. We declared as much in the first
cases explicitly to recognize racial distinctions as suspect: “Distinctions
between citizens solely because of their ancestry are, by their very nature,
odious to a free people whose institutions are founded upon the doctrine of
equality.” Hirabayashi.

Justice Powell then considered the interests asserted and whether the means
chosen (the 16 seats) was narrowly tailored to achieve that interest. The
purposes put forward by the university were these:

(i) "reducing the historic deficit of traditionally disfavored minorities in
medical schools and in the medical profession,”

(ii) countering the effects of societal discrimination;

(iii) increasing the number of physicians who will practice in communities
currently underserved; and

(iv) obtaining the educational benefits that flow from an ethnically diverse
student body.

Powell rejected the first interest as facially invalid because it prefers one
group over another. He concluded that the university did not have a
sufficient basis or competency to make a finding of societal discrimination.
As to the third, he found that while “a State's interest in facilitating the health
care of its citizens” might be “sufficiently compelling to support the use of a
suspect classification,” here there was not a close enough fit because there “is
no empirical data to demonstrate that any one race is more selflessly socially
oriented or by contrast that another is more selfishly acquisitive.” Finally,
Powell concluded that attainment of a diverse student body “clearly is a
constitutionally permissible goal for an institution of higher education.”
However, again the university program was not sufficiently narrowly
tailored for Powell:

It may be assumed that the reservation of a specified number of seats in
each class for individuals from the preferred ethnic groups would contribute
to the attainment of considerable ethnic diversity in the student body. But
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petitioner's argument that this is the only effective means of serving the
interest of diversity is seriously flawed. In a most fundamental sense, the
argument misconceives the nature of the state interest that would justify
consideration of race or ethnic background. It is not an interest in simple
ethnic diversity, in which a specified percentage of the student body is in
effect guaranteed to be members of selected ethnic groups, with the
remaining percentage an undifferentiated aggregation of students. The
diversity that furthers a compelling state interest encompasses a far broader
array of qualifications and characteristics, of which racial or ethnic origin is
but a single, though important, element. Petitioner's special admissions
program, focused solely on ethnic diversity, would hinder, rather than
further, attainment of genuine diversity.

Powell lauded the Harvard College Admissions Program and appended a
description of the policy to his opinion.

For the oft-called “Brennan four,” the university’s affirmative action plan
should be subject only to intermediate scrutiny rather than strict scrutiny.
Generally, intermediate scrutiny requires an important (rather than
compelling) government interest that is served by substantially related
means (rather than narrowly tailored). While the Brennan four recognized
that there was a racial classification, they argued that it was a benign (rather
than invidious) classification. They would have held that the University of
California at Davis satisfied this intermediate scrutiny standard.

Justice Blackmun, who joined the Brennan four, also wrote separately and
stated:

I suspect that it would be impossible to arrange an affirmative action
program in a racially neutral way and have it successful. To ask that this be
so is to demand the impossible. In order to get beyond racism, we must first
take account of race. There is no other way. And in order to treat some
persons equally, we must treat them differently. We cannot -- we dare not --
let the Equal Protection Clause perpetuate racial supremacy.

Note: Fullilove and Wygant

During the 1980s, the increasingly divisive “affirmative action” debate
included the legal issue of how affirmative action programs and policies
should be evaluated by courts. The United States Supreme Court’s opinions
did little to solve the issue because the Court itself was divided.

In Fullilove v. Klutznick, 448 U.S. 448 (1980), a 6 Justice majority upheld the
"minority business enterprise” (MBE) provision of the federal Public Works
Employment Act of 1977 which required that, absent an administrative
waiver, at least 10% of federal funds granted for local public works projects
must be used by the state or local grantee to procure services or supplies
from businesses owned by minority group members, defined as United States
citizens "who are Negroes, Spanish-speaking, Orientals, Indians, Eskimos,
and Aleuts." The main plurality opinion, by Chief Justice Burger, joined by
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two other Justices (White and Powell), concluded that the “remedial” MBE
program on its face did not violate the equal protection component of the
Due Process Clause of the Fifth Amendment. Burger’s opinion rejected
arguments that the MBE program was underinclusive or overinclusive. Three
other Justices, in an opinion by Justice Thurgood Marshall and joined by
Brennan and Blackmun, concurred, but concluded that the proper inquiry for
determining the constitutionality of racial classifications that provide
benefits to minorities for the purpose of remedying the present effects of
past racial discrimination is whether the classifications serve important
governmental objectives and are substantially related to achievement of
those objectives.

In Wygant v. Jackson Board of Education, 476 U.S. 267 (1986), the Court
held unconstitutional an exemption to a “last-hired first-fired” collective
bargaining provision between a teachers’ union and Board of Education in
Jackson, Michigan that sought to maintain the current level of “minority
personnel” (defined as “Black, American Indian, Oriental, or Spanish
descendancy”). Wygant and other nonminority teachers who faced being laid
off, challenged the agreement entered into by the school board. The plurality
opinion by Justice Powell, joined by Chief Justice Burger, Justice Rehnquist,
and in part by Justice O’Connor), applied strict scrutiny, and held that the lay
off plan did not have a strong basis in the evidence that remedial action was
necessary to address the school’s own discrimination and that the desire for
role models for students was not compelling. Justice White concurred but
wrote separately. Four other Justices dissented.

Note that Fullilove challenged an act by Congress (and thus invoked the Fifth
Amendment) and Wygnant challenged an act by a subdivision of the state of
Michigan (and thus invoked the Fourteenth Amendment).

The next case includes discussions of both Fullilove and Wygant.
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City of Richmond v. J.A. Croson Co.
488 U.S. 469 (1989)

O'CONNOR, J., ANNOUNCED THE JUDGMENT OF THE COURT AND DELIVERED THE OPINION OF THE COURT
WITH RESPECT TO PARTS I, III-B, AND IV, IN WHICH REHNQUIST, C. ], AND WHITE, STEVENS, AND
KENNEDY, ]J., JOINED, AN OPINION WITH RESPECT TO PART II, IN WHICH REHNQUIST, C. J., AND WHITE, .,
JOINED, AND AN OPINION WITH RESPECT TO PARTS III-A AND V, IN WHICH REHNQUIST, C. J., AND WHITE
AND KENNEDY, ]]., JOINED. STEVENS, ]., AND KENNEDY, ]., FILED {SEPARATE} OPINIONS CONCURRING IN
PART AND CONCURRING IN THE JUDGMENT. SCALIA, ]., FILED AN OPINION CONCURRING IN THE JUDGMENT.
MARSHALL, J., FILED A DISSENTING OPINION, IN WHICH BRENNAN AND BLACKMUN, ]]., JOINED. BLACKMUN,
J., FILED A DISSENTING OPINION, IN WHICH BRENNAN, J., JOINED.

O’CONNOR, J., ANNOUNCED THE JUDGMENT OF THE COURT AND DELIVERED THE OPINION
OF THE COURT WITH RESPECT TO PARTS I, III-B, AND IV, IN WHICH REHNQUIST, C. ]., AND
WHITE, STEVENS, AND KENNEDY, J]., JOINED, AN OPINION WITH RESPECT TO PART II, IN
WHICH REHNQUIST, C. J., AND WHITE, J., JOINED, AND AN OPINION WITH RESPECT TO
PARTS I1I-A AND V, IN WHICH REHNQUIST, C. J., AND WHITE AND KENNEDY, J]., JOINED.

In this case, we confront once again the tension between the Fourteenth
Amendment's guarantee of equal treatment to all citizens, and the use of
race-based measures to ameliorate the effects of past discrimination on the
opportunities enjoyed by members of minority groups in our society. In
Fullilove v. Klutznick (1980), we held that a congressional program requiring
that 10% of certain federal construction grants be awarded to minority
contractors did not violate the equal protection principles embodied in the
Due Process Clause of the Fifth Amendment. Relying largely on our decision
in Fullilove, some lower federal courts have applied a similar standard of
review in assessing the constitutionality of state and local minority set-aside
provisions under the Equal Protection Clause of the Fourteenth Amendment.
* * * * We noted probable jurisdiction in this case to consider * * * *
a minority set-aside program adopted by the city of Richmond, Virginia.

[

On April 11, 1983, the Richmond City Council adopted the Minority Business
Utilization Plan (the Plan). The Plan required prime contractors to whom the
city awarded construction contracts to subcontract at least 30% of the dollar
amount of the contract to one or more Minority Business Enterprises
(MBE's). Ordinance No. 83-69-59, codified in Richmond, Va., City Code, 12-
156(a) (1985). The 30% set-aside did not apply to city contracts awarded to
minority-owned prime contractors.

The Plan defined an MBE as "[a] business at least fifty-one (51) percent of
which is owned and controlled . . . by minority group members." "Minority
group members" were defined as "[c]itizens of the United States who are
Blacks, Spanish-speaking, Orientals, Indians, Eskimos, or Aleuts." There was
no geographic limit to the Plan; an otherwise qualified MBE from anywhere
in the United States could avail itself of the 30% set-aside. The Plan declared
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that it was "remedial” in nature, and enacted "for the purpose of promoting
wider participation by minority business enterprises in the construction of
public projects." The Plan expired on June 30, 1988, and was in effect for
approximately five years.

The Plan authorized the Director of the Department of General Services to
promulgate rules which "shall allow waivers in those individual situations
where a contractor can prove to the satisfaction of the director that the
requirements herein cannot be achieved."* * * *

The Director also promulgated "purchasing procedures" to be followed in the
letting of city contracts in accordance with the Plan. Bidders on city
construction contracts were provided with a "Minority Business Utilization
Plan Commitment Form." Within 10 days of the opening of the bids, the
lowest otherwise responsive bidder was required to submit a commitment
form naming the MBE's to be used on the contract and the percentage of the
total contract price awarded to the minority firm or firms. * * * *

The Plan was adopted by the Richmond City Council after a public hearing.
Seven members of the public spoke to the merits of the ordinance: five were
in opposition, two in favor. Proponents of the set-aside provision relied on a
study which indicated that, while the general population of Richmond was
50% black, only 0.67% of the city's prime construction contracts had been
awarded to minority businesses in the 5-year period from 1978 to 1983. It
was also established that a variety of contractors' associations, whose
representatives appeared in opposition to the ordinance, had virtually no
minority businesses within their membership. The city's legal counsel
indicated his view that the ordinance was constitutional under this Court's
decision in Fullilove * * * *

{J. A. Croson Company (Croson), a mechanical plumbing and heating
contractor, had a successful bid for the provision and installation of certain
plumbing fixtures at the city jail. But the City decided to rebid the project
because Croson could not comply with the MBE requirement, although the
company attempted to have a MBE supply fixtures and attempted to get a
waiver. Croson sued in federal district court, challenging the constitutionality
of the plan. The procedural history included two decisions by the Fourth
Circuit Court of Appeals.}

The District Court upheld the Plan in all respects. In its original opinion, a
divided panel of the Fourth Circuit Court of Appeals affirmed. Both courts
applied a test derived from "the common concerns articulated by the various
Supreme Court opinions" in Fullilove and Bakke. Relying on the great
deference which this Court accorded Congress' findings of past
discrimination in Fullilove, the panel majority indicated its view that the
same standard should be applied to the Richmond City Council. * * * *

Croson sought certiorari from this Court. We granted the writ, vacated the
opinion of the Court of Appeals, and remanded the case for further
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consideration in light of our intervening decision in Wygant v. Jackson Board
of Education (1986).

On remand, a divided panel of the Court of Appeals struck down the
Richmond set-aside program as violating both prongs of strict scrutiny under
the Equal Protection Clause of the Fourteenth Amendment. The majority
found that the "core" of this Court's holding in Wygant was that, "[t]o show
that a plan is justified by a compelling governmental interest, a municipality
that wishes to employ a racial preference cannot rest on broad-brush
assumptions of historical discrimination." As the court read this requirement,
"[flindings of societal discrimination will not suffice; the findings must
concern ‘prior discrimination by the government unit involved."

In this case, the debate at the city council meeting "revealed no record of
prior discrimination by the city in awarding public contracts . ..." Moreover,
the statistics comparing the minority population of Richmond to the
percentage of prime contracts awarded to minority firms had little or no
probative value in establishing prior discrimination in the relevant market,
and actually suggested "more of a political than a remedial basis for the racial
preference." ****

The Court of Appeals went on to hold that even if the city had demonstrated a
compelling interest in the use of a race-based quota, the 30% set-aside was
not narrowly tailored to accomplish a remedial purpose. The court found
that the 30% figure was "chosen arbitrarily” and was not tied to the number
of minority subcontractors in Richmond or to any other relevant number.
The dissenting judge argued that the majority had "misconstrue[d] and
misapplie[d]" our decision in Wygant. We noted probable jurisdiction of the
city's appeal, and we now affirm the judgment.

II

The parties and their supporting amici fight an initial battle over the scope of
the city's power to adopt legislation designed to address the effects of past
discrimination. Relying on our decision in Wygant, appellee argues that the
city must limit any race-based remedial efforts to eradicating the effects of its
own prior discrimination. This is essentially the position taken by the Court
of Appeals below. Appellant argues that our decision in Fullilove is
controlling, and that as a result the city of Richmond enjoys sweeping
legislative power to define and attack the effects of prior discrimination in its
local construction industry. We find that neither of these two rather stark
alternatives can withstand analysis.

In Fullilove, we upheld the minority set-aside contained in 103(f)(2) of the
Public Works Employment Act of 1977, Pub. L. 95-28, 91 Stat. 116, 42 U.S.C.
6701 et seq. (Act) against a challenge based on the equal protection
component of the Due Process Clause. The Act authorized a $4 billion
appropriation for federal grants to state and local governments for use in
public works projects. The primary purpose of the Act was to give the
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national economy a quick boost in a recessionary period; funds had to be
committed to state or local grantees by September 30, 1977. The Act also
contained the following requirement: "Except to the extent the Secretary
determines otherwise, no grant shall be made under this Act . . . unless the
applicant gives satisfactory assurance to the Secretary that at least 10 per
centum of the amount of each grant shall be expended for minority business
enterprises." MBE's were defined as businesses effectively controlled by
“citizens of the United States who are Negroes, Spanish-speaking, Orientals,
Indians, Eskimos, and Aleuts."

The principal opinion in Fullilove, written by Chief Justice Burger, did not
employ "strict scrutiny” or any other traditional standard of equal protection
review. The Chief Justice noted at the outset that although racial
classifications call for close examination, the Court was at the same time
"bound to approach [its] task with appropriate deference to the Congress, a
co-equal branch charged by the Constitution with the power to “provide for
the . .. general Welfare of the United States' and "to enforce by appropriate

legislation,’ the equal protection guarantees of the Fourteenth Amendment.”
% %k %k %k

Because of {Congress’s} unique powers, the Chief Justice concluded that
"Congress not only may induce voluntary action to assure compliance with
existing federal statutory or constitutional antidiscrimination provisions, but
also, where Congress has authority to declare certain conduct unlawful, it
may, as here, authorize and induce state action to avoid such conduct.”

In reviewing the legislative history behind the Act, the principal opinion
focused on the evidence before Congress that a nationwide history of past
discrimination had reduced minority participation in federal construction
grants. The Chief Justice also noted that Congress drew on its experience
under 8(a) of the Small Business Act of 1953, which had extended aid to
minority businesses. The Chief Justice concluded that "Congress had
abundant historical basis from which it could conclude that traditional
procurement practices, when applied to minority businesses, could
perpetuate the effects of prior discrimination."

The second factor emphasized by the principal opinion in Fullilove was the
flexible nature of the 10% set-aside. * * * *The Chief Justice indicated that
without this fine tuning to remedial purpose, the statute would not have
"pass[ed] muster."

In his concurring opinion, Justice Powell relied on the legislative history
adduced by the principal opinion in finding that "Congress reasonably
concluded that private and governmental discrimination had contributed to
the negligible percentage of public contracts awarded minority contractors."
Justice Powell also found that the means chosen by Congress, particularly in
light of the flexible waiver provisions, were "reasonably necessary" to
address the problem identified. * * * *
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Appellant and its supporting amici rely heavily on Fullilove for the
proposition that a city council, like Congress, need not make specific findings
of discrimination to engage in race-conscious relief. * * * *

That Congress may identify and redress the effects of society-wide
discrimination does not mean that, a fortiori, the States and their political
subdivisions are free to decide that such remedies are appropriate. Section 1
of the Fourteenth Amendment is an explicit constraint on state power, and
the States must undertake any remedial efforts in accordance with that
provision. To hold otherwise would be to cede control over the content of the
Equal Protection Clause to the 50 state legislatures and their myriad political
subdivisions. The mere recitation of a benign or compensatory purpose for
the use of a racial classification would essentially entitle the States to * * * *
insulate any racial classification from judicial scrutiny* * * *, We believe that
such a result would be contrary to the intentions of the Framers of the
Fourteenth Amendment, who desired to place clear limits on the States' use
of race as a criterion for legislative action, and to have the federal courts
enforce those limitations. * * * *

It would seem equally clear, however, that a state or local subdivision (if
delegated the authority from the State) has the authority to eradicate the
effects of private discrimination within its own legislative jurisdiction. This
authority must, of course, be exercised within the constraints of 1 of the
Fourteenth Amendment. Our decision in Wygant is not to the contrary.
Wygant addressed the constitutionality of the use of racial quotas by local
school authorities pursuant to an agreement reached with the local teachers'
union. It was in the context of addressing the school board's power to adopt a
race-based layoff program affecting its own work force that the Wygant
plurality indicated that the Equal Protection Clause required "some showing
of prior discrimination by the governmental unit involved." * * * *

Thus, if the city could show that it had essentially become a "passive
participant” in a system of racial exclusion practiced by elements of the local
construction industry, we think it clear that the city could take affirmative
steps to dismantle such a system. It is beyond dispute that any public entity,
state or federal, has a compelling interest in assuring that public dollars,
drawn from the tax contributions of all citizens, do not serve to finance the
evil of private prejudice.

II1
A

The Equal Protection Clause of the Fourteenth Amendment provides that
"[n]Jo State shall . . . deny to any person within its jurisdiction the equal
protection of the laws." (Emphasis added.) As this Court has noted in the
past, the "rights created by the first section of the Fourteenth Amendment
are, by its terms, guaranteed to the individual. The rights established are
personal rights." Shelley v. Kraemer (1948). The Richmond Plan denies
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certain citizens the opportunity to compete for a fixed percentage of public
contracts based solely upon their race. To whatever racial group these
citizens belong, their "personal rights" to be treated with equal dignity and
respect are implicated by a rigid rule erecting race as the sole criterion in an
aspect of public decisionmaking.

Absent searching judicial inquiry into the justification for such race-based
measures, there is simply no way of determining what classifications are
"benign" or "remedial” and what classifications are in fact motivated by
illegitimate notions of racial inferiority or simple racial politics. Indeed, the
purpose of strict scrutiny is to "smoke out" illegitimate uses of race by
assuring that the legislative body is pursuing a goal important enough to
warrant use of a highly suspect tool. The test also ensures that the means
chosen "fit" this compelling goal so closely that there is little or no possibility
that the motive for the classification was illegitimate racial prejudice or
stereotype.

Classification based on race carry a danger of stigmatic harm. Unless they are
strictly reserved for remedial settings, they may in fact promote notions of
racial inferiority and lead to a politics of racial hostility. See Bakke (opinion of
Powell, J.) ("[P]referential programs may only reinforce common stereotypes
holding that certain groups are unable to achieve success without special
protection based on a factor having no relation to individual worth"). We
thus reaffirm the view expressed by the plurality in Wygant that the standard
of review under the Equal Protection Clause is not dependent on the race of
those burdened or benefited by a particular classification. * * * *

Even were we to accept a reading of the guarantee of equal protection under
which the level of scrutiny varies according to the ability of different groups
to defend their interests in the representative process, heightened scrutiny
would still be appropriate in the circumstances of this case. One of the
central arguments for applying a less exacting standard to "benign" racial
classifications is that such measures essentially involve a choice made by
dominant racial groups to disadvantage themselves. If one aspect of the
judiciary's role under the Equal Protection Clause is to protect "discrete and
insular minorities" from majoritarian prejudice or indifference, see United
States v. Carolene Products Co., n. 4 (1938), some maintain that these
concerns are not implicated when the "white majority” places burdens upon
itself. See . ELY, DEMOCRACY AND DISTRUST 170 (1980).

In this case, blacks constitute approximately 50% of the population of the
city of Richmond. Five of the nine seats on the city council are held by blacks.
The concern that a political majority will more easily act to the disadvantage
of a minority based on unwarranted assumptions or incomplete facts would
seem to militate for, not against, the application of heightened judicial
scrutiny in this case. * * * *
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B

We think it clear that the factual predicate offered in support of the
Richmond Plan suffers from the same two defects identified as fatal in
Wygant. The District Court found the city council's "findings sufficient to
ensure that, in adopting the Plan, it was remedying the present effects of past
discrimination in the construction industry." Like the "role model" theory
employed in Wygant, a generalized assertion that there has been past
discrimination in an entire industry provides no guidance for a legislative
body to determine the precise scope of the injury it seeks to remedy. It "has
no logical stopping point." Wygant (plurality opinion). "Relief" for such an ill-
defined wrong could extend until the percentage of public contracts awarded
to MBE's in Richmond mirrored the percentage of minorities in the
population as a whole. * * * *

While there is no doubt that the sorry history of both private and public
discrimination in this country has contributed to a lack of opportunities for
black entrepreneurs, this observation, standing alone, cannot justify a rigid
racial quota in the awarding of public contracts in Richmond, Virginia. Like
the claim that discrimination in primary and secondary schooling justifies a
rigid racial preference in medical school admissions, an amorphous claim
that there has been past discrimination in a particular industry cannot justify
the use of an unyielding racial quota.

It is sheer speculation how many minority firms there would be in Richmond
absent past societal discrimination, just as it was sheer speculation how
many minority medical students would have been admitted to the medical
school at Davis absent past discrimination in educational opportunities.
Defining these sorts of injuries as "identified discrimination" would give local
governments license to create a patchwork of racial preferences based on
statistical generalizations about any particular field of endeavor. * * * *

Finally, the city and the District Court relied on Congress' finding in
connection with the set-aside approved in Fullilove that there had been
nationwide discrimination in the construction industry. The probative value
of these findings for demonstrating the existence of discrimination in
Richmond is extremely limited. By its inclusion of a waiver procedure in the
national program addressed in Fullilove, Congress explicitly recognized that
the scope of the problem would vary from market area to market area. ***

In sum, none of the evidence presented by the city points to any identified
discrimination in the Richmond construction industry. We, therefore, hold
that the city has failed to demonstrate a compelling interest in apportioning
public contracting opportunities on the basis of race. To accept Richmond's
claim that past societal discrimination alone can serve as the basis for rigid
racial preferences would be to open the door to competing claims for
"remedial relief" for every disadvantaged group. The dream of a Nation of
equal citizens in a society where race is irrelevant to personal
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opportunity  and achievement would be lost in a mosaic of shifting
preferences based on inherently unmeasurable claims of past wrongs.
"Courts would be asked to evaluate the extent of the prejudice and
consequent harm suffered by various minority groups. Those whose societal
injury is thought to exceed some arbitrary level of tolerability then would be
entitled to preferential classifications...." Bakke (Powell, ].). We think such a
result would be contrary to both the letter and spirit of a constitutional
provision whose central command is equality.

The foregoing analysis applies only to the inclusion of blacks within the
Richmond set-aside program. There is absolutely no evidence of past
discrimination against Spanish-speaking, Oriental, Indian, Eskimo, or Aleut
persons in any aspect of the Richmond construction industry. The District
Court took judicial notice of the fact that the vast majority of "minority"
persons in Richmond were black. It may well be that Richmond has never
had an Aleut or Eskimo citizen. The random inclusion of racial groups that, as
a practical matter, may never have suffered from discrimination in the
construction industry in Richmond suggests that perhaps the city's purpose
was not in fact to remedy past discrimination.

If a 30% set-aside was "narrowly tailored" to compensate black contractors
for past discrimination, one may legitimately ask why they are forced to
share this "remedial relief" with an Aleut citizen who moves to Richmond
tomorrow? The gross overinclusiveness of Richmond's racial preference
strongly impugns the city's claim of remedial motivation.

IV

As noted by the court below, it is almost impossible to assess whether the
Richmond Plan is narrowly tailored to remedy prior discrimination since it is
not linked to identified discrimination in any way. We limit ourselves to two
observations in this regard.

First, there does not appear to have been any consideration of the use of
race-neutral means to increase minority business participation in city
contracting. Many of the barriers to minority participation in the
construction industry relied upon by the city to justify a racial classification
appear to be race neutral. If MBE's disproportionately lack capital or cannot
meet bonding requirements, a race-neutral program of city financing for
small firms would, a fortiori, lead to greater minority participation. The
principal opinion in Fullilove found that Congress had carefully examined and
rejected race-neutral alternatives before enacting the MBE set-aside. There is
no evidence in this record that the Richmond City Council has considered any
alternatives to a race-based quota.

Second, the 30% quota cannot be said to be narrowly tailored to any goal,
except perhaps outright racial balancing. It rests upon the "completely
unrealistic" assumption that minorities will choose a particular trade in
lockstep proportion to their representation in the local population.
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Since the city must already consider bids and waivers on a case-by-case
basis, it is difficult to see the need for a rigid numerical quota. As noted
above, the congressional scheme upheld in Fullilove allowed for a waiver of
the set-aside provision where an MBE's higher price was not attributable to
the effects of past discrimination. Based upon proper findings, such programs
are less problematic from an equal protection standpoint because they treat
all candidates individually, rather than making the color of an applicant's
skin the sole relevant consideration. Unlike the program upheld in Fullilove,
the Richmond Plan's waiver system focuses solely on the availability of
MBE's; there is no inquiry into whether or not the particular MBE seeking a
racial preference has suffered from the effects of past discrimination by the
city or prime contractors.

Given the existence of an individualized procedure, the city's only interest in
maintaining a quota system rather than investigating the need for remedial
action in particular cases would seem to be simple administrative
convenience. But the interest in avoiding the bureaucratic effort necessary to
tailor remedial relief to those who truly have suffered the effects of prior
discrimination cannot justify a rigid line drawn on the basis of a suspect
classification. Under Richmond's scheme, a successful black, Hispanic, or
Oriental entrepreneur from anywhere in the country enjoys an absolute
preference over other citizens based solely on their race. We think it obvious
that such a program is not narrowly tailored to remedy the effects of prior
discrimination.

\Y%

Nothing we say today precludes a state or local entity from taking action to
rectify the effects of identified discrimination within its jurisdiction. If the
city of Richmond had evidence before it that nonminority contractors were
systematically excluding minority businesses from subcontracting
opportunities, it could take action to end the discriminatory exclusion. Where
there is a significant statistical disparity between the number of qualified
minority contractors willing and able to perform a particular service and the
number of such contractors actually engaged by the locality or the locality's
prime contractors, an inference of discriminatory exclusion could arise.
Under such circumstances, the city could act to dismantle the closed business
system by taking appropriate measures against those who discriminate on
the basis of race or other illegitimate criteria. In the extreme case, some form
of narrowly tailored racial preference might be necessary to break down
patterns of deliberate exclusion.

Nor is local government powerless to deal with individual instances of
racially motivated refusals to employ minority contractors. Where such
discrimination occurs, a city would be justified in penalizing the
discriminator and providing appropriate relief to the victim of such
discrimination. Moreover, evidence of a pattern of individual discriminatory
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acts can, if supported by appropriate statistical proof, lend support to a local
government's determination that broader remedial relief is justified.

Even in the absence of evidence of discrimination, the city has at its disposal
a whole array of race-neutral devices to increase the accessibility of city
contracting opportunities to small entrepreneurs of all races. Simplification
of bidding procedures, relaxation of bonding requirements, and training and
financial aid for disadvantaged entrepreneurs of all races would open the
public contracting market to all those who have suffered the effects of past
societal discrimination or neglect. Many of the formal barriers to new
entrants may be the product of bureaucratic inertia more than actual
necessity, and may have a disproportionate effect on the opportunities open
to new minority firms. Their elimination or modification would have little
detrimental effect on the city's interests and would serve to increase the
opportunities available to minority business without classifying individuals
on the basis of race. The city may also act to prohibit discrimination in the
provision of credit or bonding by local suppliers and banks. Business as usual
should not mean business pursuant to the unthinking exclusion of certain
members of our society from its rewards. * * * *

Because the city of Richmond has failed to identify the need for remedial
action in the awarding of its public construction contracts, its treatment of its
citizens on a racial basis violates the dictates of the Equal Protection Clause.
Accordingly, the judgment of the Court of Appeals for the Fourth Circuit is

Affirmed.
JUSTICE KENNEDY, CONCURRING IN PART AND CONCURRING IN THE JUDGMENT {OMITTED}

JUSTICE SCALIA, CONCURRING IN THE JUDGMENT {OMITTED}

JUSTICE MARSHALL, WITH WHOM JUSTICE BRENNAN AND JUSTICE BLACKMUN JOIN,
DISSENTING.

It is a welcome symbol of racial progress when the former capital of the
Confederacy acts forthrightly to confront the effects of racial discrimination
in its midst. In my view, nothing in the Constitution can be construed to
prevent Richmond, Virginia, from allocating a portion of its contracting
dollars for businesses owned or controlled by members of minority
groups. ***

A majority of this Court holds today, however, that the Equal Protection
Clause of the Fourteenth Amendment blocks Richmond's initiative. The
essence of the majority's position is that Richmond has failed to catalog
adequate findings to prove that past discrimination has impeded minorities
from joining or participating fully in Richmond's construction contracting
industry. [ find deep irony in second-guessing Richmond's judgment on this
point. As much as any municipality in the United States, Richmond knows
what racial discrimination is; a century of decisions by this and other federal
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courts has richly documented the city's disgraceful history of public and
private racial discrimination. In any event, the Richmond City Council has
supported its determination that minorities have been wrongly excluded
from local construction contracting. Its proof includes statistics showing that
minority-owned businesses have received virtually no city contracting
dollars and rarely if ever belonged to area trade associations; testimony by
municipal officials that discrimination has been widespread in the local
construction industry; and the same exhaustive and widely publicized federal
studies relied on in Fullilove, studies which showed that pervasive
discrimination in the Nation's tight-knit construction industry had operated
to exclude minorities from public contracting. These are precisely the types
of statistical and testimonial evidence which, until today, this Court had
credited in cases approving of race-conscious measures designed to remedy
past discrimination.

More fundamentally, today's decision marks a deliberate and giant step
backward in this Court's affirmative-action jurisprudence. Cynical of one
municipality's attempt to redress the effects of past racial discrimination in a
particular industry, the majority launches a grapeshot attack on race-
conscious remedies in general. The majority's unnecessary pronouncements
will inevitably discourage or prevent governmental entities, particularly
States and localities, from acting to rectify the scourge of past discrimination.
This is the harsh reality of the majority's decision, but it is not the
Constitution's command.

|

As an initial matter, the majority takes an exceedingly myopic view of the
factual predicate on which the Richmond City Council relied when it passed
the Minority Business Utilization Plan. The majority analyzes Richmond's
initiative as if it were based solely upon the facts about local construction
and contracting practices adduced during the city council session at which
the measure was enacted. ***

So long as one views Richmond's local evidence of discrimination against the
backdrop of systematic nationwide racial discrimination which Congress had
so painstakingly identified in this very industry, this case is readily resolved.

I1

"Agreement upon a means for applying the Equal Protection Clause to an
affirmative-action program has eluded this Court every time the issue has
come before us." Wygant v. Jackson Bd. of Education (1986) (Marshall, ].,
dissenting). My view has long been that race-conscious classifications
designed to further remedial goals "must serve important governmental
objectives and must be substantially related to achievement of those
objectives" in order to withstand constitutional scrutiny. University of
California Regents v. Bakke (1978) (joint opinion of Brennan, White, Marshall,
and Blackmun, J]J.) Analyzed in terms of this two-pronged standard,
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Richmond's set-aside, like the federal program on which it was modeled, is
"plainly constitutional." * * * * {analysis omitted}

I11

[ would ordinarily end my analysis at this point and conclude that
Richmond's ordinance satisfies both the governmental interest and
substantial relationship prongs of our Equal Protection Clause analysis.
However, I am compelled to add more, for the majority has gone beyond the
facts of this case to announce a set of principles which unnecessarily restricts
the power of governmental entities to take race-conscious measures to
redress the effects of prior discrimination.

A

Today, for the first time, a majority of this Court has adopted strict scrutiny
as its standard of Equal Protection Clause review of race-conscious remedial
measures. This is an unwelcome development. A profound difference
separates governmental actions that themselves are racist, and governmental
actions that seek to remedy the effects of prior racism or to prevent neutral
governmental activity from perpetuating the effects of such racism.

Racial classifications "drawn on the presumption that one race is inferior to
another or because they put the weight of government behind racial hatred
and separatism" warrant the strictest judicial scrutiny because of the very
irrelevance of these rationales. By contrast, racial classifications drawn for
the purpose of remedying the effects of discrimination that itself was race
based have a highly pertinent basis: the tragic and indelible fact that
discrimination against blacks and other racial minorities in this Nation has
pervaded our Nation's history and continues to scar our society. As I stated in
Fullilove: "Because the consideration of race is relevant to remedying the
continuing effects of past racial discrimination, and because governmental
programs employing racial classifications for remedial purposes can be
crafted to avoid stigmatization, . . . such programs should not be subjected to
conventional ‘strict scrutiny' - scrutiny that is strict in theory, but fatal in
fact."

In concluding that remedial classifications warrant no different standard of
review under the Constitution than the most brutal and repugnant forms of
state-sponsored racism, a majority of this Court signals that it regards racial
discrimination as largely a phenomenon of the past, and that government
bodies need no longer preoccupy themselves with rectifying racial injustice.
I, however, do not believe this Nation is anywhere close to eradicating racial
discrimination or its vestiges. In constitutionalizing its wishful thinking, the
majority today does a grave disservice not only to those victims of past and
present racial discrimination in this Nation whom government has sought to
assist, but also to this Court's long tradition of approaching issues of race
with the utmost sensitivity.
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B

[ am also troubled by the majority's assertion that, even if it did not believe
generally in strict scrutiny of race-based remedial measures, "the
circumstances of this case" require this Court to look upon the Richmond City
Council's measure with the strictest scrutiny. The sole such circumstance
which the majority cites, however, is the fact that blacks in Richmond are a
"dominant racial grou[p]" in the city. In support of this characterization of
dominance, the majority observes that "blacks constitute approximately 50%
of the population of the city of Richmond" and that "[f]ive of the nine seats on
the City Council are held by blacks."

While I agree that the numerical and political supremacy of a given racial
group is a factor bearing upon the level of scrutiny to be applied, this Court
has never held that numerical inferiority, standing alone, makes a racial
group "suspect” and thus entitled to strict scrutiny review. * * * *

It cannot seriously be suggested that nonminorities in Richmond have any
"history of purposeful unequal treatment." Nor is there any indication that
they have any of the disabilities that have characteristically afflicted those
groups this Court has deemed suspect. Indeed, the numerical and political
dominance of nonminorities within the State of Virginia and the Nation as a
whole provides an enormous political check against the "simple racial
politics" at the municipal level which the majority fears. * * * *

** ** Richmond's own recent political history underscores the facile nature
of the majority's assumption that elected officials' voting decisions are based
on the color of their skins. In recent years, white and black councilmembers
in Richmond have increasingly joined hands on controversial matters. When
the Richmond City Council elected a black man mayor in 1982, for example,
his victory was won with the support of the city council's four white
members. The vote on the set-aside plan a year later also was not purely
along racial lines. Of the four white councilmembers, one voted for the
measure and another abstained. The majority's view that remedial measures
undertaken by municipalities with black leadership must face a stiffer test of
Equal Protection Clause scrutiny than remedial measures undertaken by
municipalities with white leadership implies a lack of political maturity on
the part of this Nation's elected minority officials that is totally unwarranted.
Such insulting judgments have no place in constitutional jurisprudence.

C

Today's decision, finally, is particularly noteworthy for the daunting standard
it imposes upon States and localities contemplating the use of race-conscious
measures to eradicate the present effects of prior discrimination and prevent
its perpetuation. ** **

In short, there is simply no credible evidence that the Framers of the
Fourteenth Amendment sought "to transfer the security and protection of all
the civil rights . . . from the States to the Federal government." The Slaughter-
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House Cases, 16 Wall. 36, 77-78 (1873). The three Reconstruction
Amendments undeniably "worked a dramatic change in the balance between
congressional and state power”: they forbade state-sanctioned slavery,
forbade the state-sanctioned denial of the right to vote, and (until the content
of the Equal Protection Clause was substantially applied to the Federal
Government through the Due Process Clause of the Fifth Amendment)
uniquely forbade States to deny equal protection. The Amendments also
specifically empowered the Federal Government to combat discrimination at
a time when the breadth of federal power under the Constitution was less
apparent than it is today. But nothing in the Amendments themselves, or in
our long history of interpreting or applying those momentous charters,
suggests that States, exercising their police power, are in any way
constitutionally inhibited from working alongside the Federal Government in
the fight against discrimination and its effects.

IV

The majority today sounds a full-scale retreat from the Court's longstanding
solicitude to race-conscious remedial efforts "directed toward deliverance of
the century-old promise of equality of economic opportunity.” Fullilove. The
new and restrictive tests it applies scuttle one city's effort to surmount its
discriminatory past, and imperil those of dozens more localities. I, however,
profoundly disagree with the cramped vision of the Equal Protection Clause
which the majority offers today and with its application of that vision to
Richmond, Virginia's, laudable set-aside plan. The battle against pernicious
racial discrimination or its effects is nowhere near won. [ must dissent.
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Adarand Constructors, Inc. v. Pena
515 U.S. 200 (1995)

O'CONNOR, ]., ANNOUNCED THE JUDGMENT OF THE COURT AND DELIVERED AN OPINION WITH RESPECT TO
PARTS [, II, III-A, 1II-B, III-D, AND IV, WHICH WAS FOR THE COURT EXCEPT INSOFAR AS IT MIGHT BE
INCONSISTENT WITH THE VIEWS EXPRESSED IN THE CONCURRENCE OF SCALIA, J., AND AN OPINION WITH
RESPECT TO PART III-C. PARTS I, II, III-A, III-B, III-D, AND IV OF THAT OPINION WERE JOINED BY
REHNQUIST, C. ]J., AND KENNEDY AND THOMAS, ]]J., AND BY SCALIA, J., TO THE EXTENT HERETOFORE
INDICATED; AND PART III-C WAS JOINED BY KENNEDY, ]. SCALIA, J.,, AND THOMAS, J., FILED OPINIONS
CONCURRING IN PART AND CONCURRING IN THE JUDGMENT. STEVENS, ]., FILED A DISSENTING OPINION, IN
WHICH GINSBURG, J., JOINED. SOUTER, ]., FILED A DISSENTING OPINION, IN WHICH GINSBURG AND BREYER,
J]., JOINED. GINSBURG, J., FILED A DISSENTING OPINION, IN WHICH BREYER, J., JOINED.

JUsTICE O'CONNOR ANNOUNCED THE JUDGMENT OF THE COURT AND DELIVERED AN
OPINION WITH RESPECT TO PARTS I, II, III-A, III-B, III-D, AND IV, WHICH IS FOR THE
COURT EXCEPT INSOFAR AS IT MIGHT BE INCONSISTENT WITH THE VIEWS EXPRESSED IN
JUSTICE SCALIA'S CONCURRENCE, AND AN OPINION WITH RESPECT TO PART III-C IN WHICH
JUSTICE KENNEDY JOINS.

Petitioner Adarand Constructors, Inc., claims that the Federal Government's
practice of giving general contractors on government projects a financial
incentive to hire subcontractors controlled by "socially and economically
disadvantaged individuals,” and, in particular, the Government's use of race-
based presumptions in identifying such individuals, violates the equal
protection component of the Fifth Amendment's Due Process Clause. The
Court of Appeals rejected Adarand's claim. We conclude, however, that
courts should analyze cases of this kind under a different standard of review
than the one the Court of Appeals applied. We therefore vacate the Court of
Appeals' judgment and remand the case for further proceedings.

[

In 1989, the Central Federal Lands Highway Division (CFLHD), which is part
of the United States Department of Transportation (DOT), awarded the prime
contract for a highway construction project in Colorado to Mountain Gravel &
Construction Company. Mountain Gravel then solicited bids from
subcontractors for the guardrail portion of the contract. Adarand, a Colorado-
based highway construction company specializing in guardrail work,
submitted the low bid. Gonzales Construction Company also submitted a bid.

The prime contract's terms provide that Mountain Gravel would receive
additional compensation if it hired subcontractors certified as small
businesses controlled by "socially and economically disadvantaged
individuals." Gonzales is certified as such a business; Adarand is not.
Mountain Gravel awarded the subcontract to Gonzales, despite Adarand's
low bid, and Mountain Gravel's Chief Estimator has submitted an affidavit
stating that Mountain Gravel would have accepted Adarand's bid had it not
been for the additional payment it received by hiring Gonzales instead.
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Federal law requires that a subcontracting clause similar to the one used
here must appear in most federal agency contracts, and it also requires the
clause to state that

[t]he contractor shall presume that socially and economically disadvantaged
individuals include Black Americans, Hispanic Americans, Native Americans,
Asian Pacific Americans, and other minorities, or any other individual found
to be disadvantaged by the [Small Business] Administration pursuant to
section 8(a) of the Small Business Act.

15 U.S.C. §§ 637(d)(2), (3). Adarand claims that the presumption set forth in
that statute discriminates on the basis of race in violation of the Federal
Government's Fifth Amendment obligation not to deny anyone equal
protection of the laws.

These fairly straightforward facts implicate a complex scheme of federal
statutes and regulations, to which we now turn. * * * * {discussion omitted}

After losing the guardrail subcontract to Gonzales, Adarand filed suit against
various federal officials in the United States District Court for the District of
Colorado, claiming that the race-based presumptions involved in the use of
subcontracting compensation clauses violate Adarand's right to equal
protection. The District Court granted the Government's motion for summary
judgment. The Court of Appeals for the Tenth Circuit affirmed. It understood
our decision in Fullilove v. Klutznick (1980), to have adopted "a lenient
standard, resembling intermediate scrutiny, in assessing" the
constitutionality of federal race-based action. Applying that "lenient
standard,"” as further developed in Metro Broadcasting, Inc. v. FCC (1990), the
Court of Appeals upheld the use of subcontractor compensation clauses. We
granted certiorari.

II

{The Court found that Adarand had standing to challenge the government
action}

II

The Government urges that "[t]he Subcontracting Compensation Clause
program is ... a program based on disadvantage, not on race," and thus that
it is subject only to "the most relaxed judicial scrutiny.” To the extent that the
statutes and regulations involved in this case are race-neutral, we agree. The
Government concedes, however, that "the race-based rebuttable
presumption used in some certification determinations under the
Subcontracting Compensation Clause" is subject to some heightened level of
scrutiny. The parties disagree as to what that level should be. * * * *

Adarand's claim arises under the Fifth Amendment to the Constitution, which
provides that "No person shall . . . be deprived of life, liberty, or property,
without due process of law." Although this Court has always understood that
Clause to provide some measure of protection against arbitrary treatment by
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the Federal Government, it is not as explicit a guarantee of equal treatment as
the Fourteenth Amendment, which provides that "No State shall . . . deny to
any person within its jurisdiction the equal protection of the laws" (emphasis
added). Our cases have accorded varying degrees of significance to the
difference in the language of those two Clauses. We think it necessary to
revisit the issue here.

A
{discussion of equal protection under the Fifth Amendment omitted}
B

Most of the cases discussed above involved classifications burdening groups
that have suffered discrimination in our society. In 1978, the Court
confronted the question whether race-based governmental action designed
to benefit such groups should also be subject to "the most rigid
scrutiny.” * * * *

The Court's failure to produce a majority opinion in Bakke, Fullilove, and
Wygant left unresolved the proper analysis for remedial race-based
governmental action. * * * *

The Court resolved the issue at least in part, in 1989. Richmond v. J. A. Croson
Co. (1989), concerned a city's determination that 30% of its contracting work
should go to minority-owned businesses. * * * *

With Croson, the Court finally agreed that the Fourteenth Amendment
requires strict scrutiny of all race-based action by state and local
governments. But Croson of course had no occasion to declare what standard
of review the Fifth Amendment requires for such action taken by the Federal
Government. * * * *

Despite lingering uncertainty in the details, however, the Court's cases
through Croson had established three general propositions with respect to
governmental racial classifications. First, skepticism: "‘[a]ny preference
based on racial or ethnic criteria must necessarily receive a most searching
examination," Wygant, 476 U.S. at 273 (plurality opinion of Powell, ].);
Fullilove, 448 U.S. at 491 (opinion of Burger, C.].); see also id. at 523 (Stewart,
J., dissenting) ("[A]ny official action that treats a person differently on
account of his race or ethnic origin is inherently suspect"); McLaughlin, 379
U.S. at 192 ("[R]acial classifications [are] ‘constitutionally suspect");
Hirabayashi, 320 U.S. at 100 ("Distinctions between citizens solely because of
their ancestry are by their very nature odious to a free people"). Second,
consistency: "the standard of review under the Equal Protection Clause is not
dependent on the race of those burdened or benefited by a particular
classification," Croson, 488 U.S. at 494 (plurality opinion); id. at 520 (Scalia, .,
concurring in judgment); see also Bakke, 438 U.S. at 289-290 (opinion of
Powell, ].), i. e, all racial classifications reviewable under the Equal Protection
Clause must be strictly scrutinized. And third, congruence: "[e]qual
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protection analysis in the Fifth Amendment area is the same as that under
the Fourteenth Amendment," Buckley v. Valeo, 424 U.S. at 93; see also
Weinberger v. Wiesenfeld, 420 U.S. at 638, n. 2; Bolling v. Sharpe, 347 U.S. at
500. Taken together, these three propositions lead to the conclusion that any
person, of whatever race, has the right to demand that any governmental
actor subject to the Constitution justify any racial classification subjecting
that person to unequal treatment under the strictest judicial scrutiny. * * * *

A year later {after Croson}, however, the Court took a surprising turn. Metro
Broadcasting, Inc. v. FCC (1990), involved a Fifth Amendment challenge to
two race-based policies of the Federal Communications Commission. In
Metro Broadcasting, the Court repudiated the long-held notion that "it would
be unthinkable that the same Constitution would impose a lesser duty on the
Federal Government" than it does on a State to afford equal protection of the
laws, Bolling. It did so by holding that "benign” federal racial classifications
need only satisfy intermediate scrutiny, even though Croson had recently
concluded that such classifications enacted by a State must satisfy strict

scrutiny. "[B]enign" federal racial classifications, the Court said,

-- even if those measures are not "remedial” in the sense of being designed
to compensate victims of past governmental or societal discrimination -- are
constitutionally permissible to the extent that they serve important
governmental objectives within the power of Congress and are substantially
related to achievement of those objectives.

Metro Broadcasting. The Court did not explain how to tell whether a racial
classification should be deemed "benign," other than to express

confiden[ce] that an "examination of the legislative scheme and its history"
will separate benign measures from other types of racial classifications.

Applying this test, the Court first noted that the FCC policies at issue did not
serve as a remedy for past discrimination. Proceeding on the assumption that
the policies were nonetheless "benign,” it concluded that they served the
"important governmental objective" of "enhancing broadcast diversity," and
that they were "substantially related" to that objective. It therefore upheld
the policies. * * * *

The three propositions undermined by Metro Broadcasting all derive from
the basic principle that the Fifth and Fourteenth Amendments to the
Constitution protect persons, not groups. It follows from that principle that all
governmental action based on race - - - a group classification long recognized
as "in most circumstances irrelevant and therefore prohibited," Hirabayashi
- - - should be subjected to detailed judicial inquiry to ensure that the
personal right to equal protection of the laws has not been infringed. These
ideas have long been central to this Court's understanding of equal
protection, and holding "benign" state and federal racial classifications to
different standards does not square with them. "[A] free people whose
institutions are founded upon the doctrine of equality,” should tolerate no
retreat from the principle that government may treat people differently
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because of their race only for the most compelling reasons. Accordingly, we
hold today that all racial classifications, imposed by whatever federal, state,
or local governmental actor, must be analyzed by a reviewing court under
strict scrutiny. In other words, such classifications are constitutional only if
they are narrowly tailored measures that further compelling governmental
interests. To the extent that Metro Broadcasting is inconsistent with that
holding, it is overruled.

C
{discussion of stare decisis omitted}
D

Finally, we wish to dispel the notion that strict scrutiny is "strict in theory,
but fatal in fact." Fullilove (Marshall, ., concurring in judgment). The unhappy
persistence of both the practice and the lingering effects of racial
discrimination against minority groups in this country is an unfortunate
reality, and government is not disqualified from acting in response to it. * * *
* When race-based action is necessary to further a compelling interest, such
action is within constitutional constraints if it satisfies the "narrow tailoring"
test this Court has set out in previous cases.

IV

Because our decision today alters the playing field in some important
respects, we think it best to remand the case to the lower courts for further
consideration in light of the principles we have announced. * * * *

The question whether any of the ways in which the Government uses
subcontractor compensation clauses can survive strict scrutiny, and any
relevance distinctions such as these may have to that question, should be
addressed in the first instance by the lower courts.

Accordingly, the judgment of the Court of Appeals is vacated, and the case is
remanded for further proceedings consistent with this opinion.

It is so ordered.
JUSTICE SCALIA, CONCURRING IN PART AND CONCURRING IN THE JUDGMENT.

[ join the opinion of the Court, except Part III-C, and except insofar as it may
be inconsistent with the following: in my view, government can never have a
"compelling interest" in discriminating on the basis of race in order to "make
up" for past racial discrimination in the opposite direction. See Richmond v. ].
A. Croson Co. (1989) (Scalia, J., concurring in judgment). Individuals who have
been wronged by unlawful racial discrimination should be made whole, but,
under our Constitution, there can be no such thing as either a creditor or a
debtor race. That concept is alien to the Constitution's focus upon the
individual, see Amdt. 14, § 1 ("[N]or shall any State . . . deny to any person"
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the equal protection of the laws) (emphasis added), and its rejection of
dispositions based on race, see Amdt. 15, § 1 (prohibiting abridgment of the
right to vote "on account of race") or based on blood, see Art. III, § 3 ("[N]o
Attainder of Treason shall work Corruption of Blood"); Art. I, § 9 ("No Title of
Nobility shall be granted by the United States"). To pursue the concept of
racial entitlement -- even for the most admirable and benign of purposes -- is
to reinforce and preserve for future mischief the way of thinking that
produced race slavery, race privilege and race hatred. In the eyes of
government, we are just one race here. It is American.

It is unlikely, if not impossible, that the challenged program would survive
under this would survive under this understanding of strict scrutiny, but I am
content to leave that to be decided on remand.

JUSTICE THOMAS, CONCURRING IN PART AND CONCURRING IN THE JUDGMENT.

I agree with the majority's conclusion that strict scrutiny applies to all
government classifications based on race. [ write separately, however, to
express my disagreement with the premise underlying Justice Stevens' and
Justice Ginsburg's dissents: that there is a racial paternalism exception to the
principle of equal protection* * * * Government cannot make us equal; it can
only recognize, respect, and protect us as equal before the law.

That these programs may have been motivated, in part, by good intentions
cannot provide refuge from the principle that under our Constitution, the
government may not make distinctions on the basis of race. As far as the
Constitution is concerned, it is irrelevant whether a government's racial
classifications are drawn by those who wish to oppress a race or by those
who have a sincere desire to help those thought to be disadvantaged. There
can be no doubt that the paternalism that appears to lie at the heart of this
program is at war with the principle of inherent equality that underlies and
infuses our Constitution. See Declaration of Independence ("We hold these
truths to be self-evident, that all men are created equal, that they are
endowed by their Creator with certain unalienable Rights, that among these
are Life, Liberty, and the pursuit of Happiness").

These programs not only raise grave constitutional questions, they also
undermine the moral basis of the equal protection principle. Purchased at the
price of immeasurable human suffering, the equal protection principle
reflects our Nation's understanding that such classifications ultimately have
a destructive impact on the individual and our society. Unquestionably,
"[i]nvidious [racial] discrimination is an engine of oppression,” {Justice
Stevens’ dissent}. It is also true that "[r]emedial" racial preferences may
reflect "a desire to foster equality in society.” But there can be no doubt that
racial paternalism and its unintended consequences can be as poisonous and
pernicious as any other form of discrimination. So-called "benign"
discrimination teaches many that because of chronic and apparently
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immutable handicaps, minorities cannot compete with them without their
patronizing indulgence. Inevitably, such programs engender attitudes of
superiority or, alternatively, provoke resentment among those who believe
that they have been wronged by the government's use of race. These
programs stamp minorities with a badge of inferiority and may cause them to
develop dependencies or to adopt an attitude that they are "entitled" to
preferences. * * * *

In my mind, government-sponsored racial discrimination based on benign
prejudice is just as noxious as discrimination inspired by malicious prejudice.
In each instance, it is racial discrimination, plain and simple.

JUSTICE STEVENS, WITH WHOM JUSTICE GINSBURG JOINS, DISSENTING.

Instead of deciding this case in accordance with controlling precedent, the
Court today delivers a disconcerting lecture about the evils of governmental
racial classifications. For its text, the Court has selected three propositions,
represented by the bywords "skepticism," "consistency," and "congruence." |
shall comment on each of these propositions, then add a few words about
stare decisis, and finally explain why I believe this Court has a duty to affirm
the judgment of the Court of Appeals.

[

The Court's concept of skepticism is, at least in principle, a good statement of
law and of common sense. Undoubtedly, a court should be wary of a
governmental decision that relies upon a racial classification.

* %% * In my judgment, because uniform standards are often anything but
uniform, we should evaluate the Court's comments on "consistency,"
"congruence," and stare decisis with the same type of skepticism that the
Court advocates for the underlying issue.

II

The Court's concept of "consistency" assumes that there is no significant
difference between a decision by the majority to impose a special burden on
the members of a minority race and a decision by the majority to provide a
benefit to certain members of that minority notwithstanding its incidental
burden on some members of the majority. In my opinion that assumption is
untenable. There is no moral or constitutional equivalence between a policy
that is designed to perpetuate a caste system and one that seeks to eradicate
racial subordination. Invidious discrimination is an engine of oppression,
subjugating a disfavored group to enhance or maintain the power of the
majority. Remedial race-based preferences reflect the opposite impulse: a
desire to foster equality in society. * * * *

The consistency that the Court espouses would disregard the difference
between a "No Trespassing" sign and a welcome mat. It would treat a
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Dixiecrat Senator's decision to vote against Thurgood Marshall's
confirmation in order to keep African Americans off the Supreme Court as on
a par with President Johnson's evaluation of his nominee's race as a positive
factor. It would equate a law that made black citizens ineligible for military
service with a program aimed at recruiting black soldiers. An attempt by the
majority to exclude members of a minority race from a regulated market is
fundamentally different from a subsidy that enables a relatively small group
of newcomers to enter that market. An interest in "consistency" does not
justify treating differences as though they were similarities.

The Court's explanation for treating dissimilar race-based decisions as
though they were equally objectionable is a supposed inability to
differentiate between "invidious" and "benign" discrimination. But the term
"affirmative action" is common and well understood. Its presence in
everyday parlance shows that people understand the difference between
good intentions and bad. As with any legal concept, some cases may be
difficult to classify * * * *

Moreover, the Court may find that its new "consistency" approach to race-
based classifications is difficult to square with its insistence upon rigidly
separate categories for discrimination against different classes of individuals.
For example, as the law currently stands, the Court will apply "intermediate
scrutiny” to cases of invidious gender discrimination and "strict scrutiny” to
cases of invidious race discrimination, while applying the same standard for
benign classifications as for invidious ones. If this remains the law, then
today's lecture about "consistency” will produce the anomalous result that
the Government can more easily enact affirmative action programs to
remedy discrimination against women than it can enact affirmative action
programs to remedy discrimination against African Americans-even though
the primary purpose of the Equal Protection Clause was to end
discrimination against the former slaves. When a court becomes preoccupied
with abstract standards, it risks sacrificing common sense at the altar of
formal consistency.

As a matter of constitutional and democratic principle, a decision by
representatives of the majority to discriminate against the members of a
minority race is fundamentally different from those same representatives'
decision to impose incidental costs on the majority of their constituents in
order to provide a benefit to a disadvantaged minority. Indeed, as I have
previously argued, the former is virtually always repugnant to the principles
of a free and democratic society, whereas the latter is, in some circumstances,
entirely consistent with the ideal of equality. Wygant v. Jackson Board of Ed.
(1986) (Stevens, ]., dissenting). By insisting on a doctrinaire notion of
"consistency” in the standard applicable to all race-based governmental
actions, the Court obscures this essential dichotomy.
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I11

The Court's concept of "congruence" assumes that there is no significant
difference between a decision by the Congress of the United States to adopt
an affirmative action program and such a decision by a State or a
municipality. In my opinion, that assumption is untenable. It ignores
important practical and legal differences between federal and state or local
decisionmakers.

These differences have been identified repeatedly and consistently both in
opinions of the Court and in separate opinions authored by members of
today's majority. Thus, in Metro Broadcasting, Inc. v. FCC (1990), in which we
upheld a federal program designed to foster racial diversity in broadcasting,
we identified the special "institutional competence” of our National
Legislature. * * * *

What the record shows, in other words, is that racial discrimination against
any group finds a more ready expression at the state and local than at the
federal level. To the children of the Founding Fathers, this should come as no
surprise. An acute awareness of the heightened danger of oppression from
political factions in small, rather than large, political units dates to the very
beginning of our national history. See G. WooD, THE CREATION OF THE AMERICAN
REPUBLIC, 1776-1787 (1969). * * * *

In my judgment, the Court's novel doctrine of "congruence" is seriously
misguided. Congressional deliberations about a matter as important as
affirmative action should be accorded far greater deference than those of a
State or municipality.

IV

The Court's concept of stare decisis treats some of the language we have used
in explaining our decisions as though it were more important than our actual
holdings. In my opinion, that treatment is incorrect.

This is the third time in the Court's entire history that it has considered the
constitutionality of a federal affirmative action program. On each of the two
prior occasions, the first in 1980, Fullilove v. Klutznick, and the second in
1990, Metro Broadcasting, Inc. v. FCC, the Court upheld the program. Today
the Court explicitly overrules Metro Broadcasting (at least in part), and
undermines Fullilove by recasting the standard on which it rested and by
calling even its holding into question. By way of explanation, Justice
O'Connor advises the federal agencies and private parties that have made
countless decisions in reliance on those cases that "we do not depart from
the fabric of the law; we restore it." A skeptical observer might ask whether

this pronouncement is a faithful application of the doctrine of stare decisis.
k 3k ok ok

\Y%

{discussion of Fullilove omitted}
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VI

My skeptical scrutiny of the Court's opinion leaves me in dissent. The
majority's concept of "consistency" ignores a difference, fundamental to the
idea of equal protection, between oppression and assistance. The majority's
concept of "congruence" ignores a difference, fundamental to our
constitutional system, between the Federal Government and the States. And
the majority's concept of stare decisis ignores the force of binding precedent.
[ would affirm the judgment of the Court of Appeals.

Notes

1. Consider O’Connor’s three principles in Adarand. Are they doctrine,
theoretical perspective, or something else? Are they supported by the
citations?

2. Be prepared to discuss dissenting Justice Stevens’ reference to “the
anomalous result” regarding the application of the consistency principle.

3. Be prepared to articulate the standard of “intermediate scrutiny.”
While the Court in Adarand rejects this as the standard for “affirmative
action” racial classifications, note that this is the standard that is applicable
to sex/gender classifications as decided by the Court in Craig v. Boren, 429
U.S. 190 (1976), discussed in a later chapter.

184



B. Diversity and Education

Grutter v. Bollinger
539 U.S. 306 (2003)

O’CONNOR, ]., DELIVERED THE OPINION OF THE COURT, IN WHICH STEVENS, SOUTER, GINSBURG, AND
BREYER, J]., JOINED, AND IN WHICH SCALIA AND THOMAS, J]., JOINED IN PART INSOFAR AS IT IS CONSISTENT
WITH THE VIEWS EXPRESSED IN PART VII OF THE OPINION OF THOMAS, J. GINSBURG, ]., FILED A CONCURRING
OPINION, IN WHICH BREYER, ]., JOINED. SCALIA, ]., FILED AN OPINION CONCURRING IN PART AND DISSENTING
IN PART, IN WHICH THOMAS, ]., JOINED. THOMAS, J., FILED AN OPINION CONCURRING IN PART AND
DISSENTING IN PART, IN WHICH SCALIA, ]., JOINED AS TO PARTS I—VII. REHNQUIST, C.]., FILED A
DISSENTING OPINION, IN WHICH SCALIA, KENNEDY, AND THOMAS, ]]., JOINED. KENNEDY, J., FILED A
DISSENTING OPINION.

JUSTICE O’CONNOR DELIVERED THE OPINION OF THE COURT.

This case requires us to decide whether the use of race as a factor in student
admissions by the University of Michigan Law School (Law School) is
unlawful.

I
A

The Law School ranks among the Nation’s top law schools. It receives more
than 3,500 applications each year for a class of around 350 students. Seeking
to “admit a group of students who individually and collectively are among the
most capable,” the Law School looks for individuals with “substantial
promise for success in law school” and “a strong likelihood of succeeding in
the practice of law and contributing in diverse ways to the well-being of
others.” More broadly, the Law School seeks “a mix of students with varying
backgrounds and experiences who will respect and learn from each other.” In
1992, the dean of the Law School charged a faculty committee with crafting a
written admissions policy to implement these goals. In particular, the Law
School sought to ensure that its efforts to achieve student body diversity
complied with this Court’s most recent ruling on the use of race in university
admissions. See Bakke (1978). Upon the unanimous adoption of the
committee’s report by the Law School faculty, it became the Law School’s
official admissions policy.

The hallmark of that policy is its focus on academic ability coupled with a
flexible assessment of applicants’ talents, experiences, and potential “to
contribute to the learning of those around them.” The policy requires
admissions officials to evaluate each applicant based on all the information
available in the file, including a personal statement, letters of
recommendation, and an essay describing the ways in which the applicant
will contribute to the life and diversity of the Law School. In reviewing an
applicant’s file, admissions officials must consider the applicant’s
undergraduate grade point average (GPA) and Law School Admissions Test
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(LSAT) score because they are important (if imperfect) predictors of
academic success in law school. The policy stresses that “no applicant should
be admitted unless we expect that applicant to do well enough to graduate
with no serious academic problems.”

The policy makes clear, however, that even the highest possible score does
not guarantee admission to the Law School. Nor does a low score
automatically disqualify an applicant. Rather, the policy requires admissions
officials to look beyond grades and test scores to other criteria that are
important to the Law School’s educational objectives. So-called “soft’
variables” such as “the enthusiasm of recommenders, the quality of the
undergraduate institution, the quality of the applicant’s essay, and the areas
and difficulty of undergraduate course selection” are all brought to bear in
assessing an “applicant’s likely contributions to the intellectual and social life
of the institution.”

The policy aspires to “achieve that diversity which has the potential to enrich
everyone’s education and thus make a law school class stronger than the sum
of its parts.” The policy does not restrict the types of diversity contributions
eligible for “substantial weight” in the admissions process, but instead
recognizes “many possible bases for diversity admissions.” The policy does,
however, reaffirm the Law School’s longstanding commitment to “one
particular type of diversity,” that is, “racial and ethnic diversity with special
reference to the inclusion of students from groups which have been
historically discriminated against, like African-Americans, Hispanics and
Native Americans, who without this commitment might not be represented
in our student body in meaningful numbers.” By enrolling a “ ‘critical mass’ of
[underrepresented] minority students,” the Law School seeks to “ensur[e]
their ability to make unique contributions to the character of the Law
School.”

The policy does not define diversity “solely in terms of racial and ethnic
status.” Nor is the policy “insensitive to the competition among all students
for admission to the [L]aw [S]chool.” Rather, the policy seeks to guide
admissions officers in “producing classes both diverse and academically
outstanding, classes made up of students who promise to continue the
tradition of outstanding contribution by Michigan Graduates to the legal
profession.”

B

Petitioner Barbara Grutter is a white Michigan resident who applied to the
Law School in 1996 with a 3.8 grade point average and 161 LSAT score. The
Law School initially placed petitioner on a waiting list, but subsequently
rejected her application. In December 1997, petitioner filed suit in the United
States District Court for the Eastern District of Michigan against the Law
School, the Regents of the University of Michigan, Lee Bollinger (Dean of the
Law School from 1987 to 1994, and President of the University of Michigan
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from 1996 to 2002), Jeffrey Lehman (Dean of the Law School), and Dennis
Shields (Director of Admissions at the Law School from 1991 until 1998).
Petitioner alleged that respondents discriminated against her on the basis of
race in violation of the Fourteenth Amendment * * * *{as well Title VI of the
Civil Rights Act of 1964}.

Petitioner further alleged that her application was rejected because the Law
School uses race as a “predominant” factor, giving applicants who belong to
certain minority groups “a significantly greater chance of admission than
students with similar credentials from disfavored racial groups.” Petitioner
also alleged that respondents “had no compelling interest to justify their use
of race in the admissions process.” * * * *

During the 15-day bench trial, the parties introduced extensive evidence
concerning the Law School’s use of race in the admissions process. Dennis
Shields, Director of Admissions when petitioner applied to the Law School,
testified that he did not direct his staff to admit a particular percentage or
number of minority students, but rather to consider an applicant’s race along
with all other factors. Shields testified that at the height of the admissions
season, he would frequently consult the so-called “daily reports” that kept
track of the racial and ethnic composition of the class (along with other
information such as residency status and gender). This was done, Shields
testified, to ensure that a critical mass of underrepresented minority
students would be reached so as to realize the educational benefits of a
diverse student body. Shields stressed, however, that he did not seek to
admit any particular number or percentage of underrepresented minority
students.

Erica Munzel, who succeeded Shields as Director of Admissions, testified that

“« ¢ »n rn “« «

critical mass means “ ‘meaningful numbers or meaningful
representation,’” which she understood to mean a number that encourages
underrepresented minority students to participate in the classroom and not
feel isolated. Munzel stated there is no number, percentage, or range of
numbers or percentages that constitute critical mass. Munzel also asserted
that she must consider the race of applicants because a critical mass of
underrepresented minority students could not be enrolled if admissions
decisions were based primarily on undergraduate GPAs and LSAT scores.

The current Dean of the Law School, Jeffrey Lehman, also testified. Like the
other Law School witnesses, Lehman did not quantify critical mass in terms
of numbers or percentages. He indicated that critical mass means numbers
such that underrepresented minority students do not feel isolated or like
spokespersons for their race. When asked about the extent to which race is
considered in admissions, Lehman testified that it varies from one applicant
to another. In some cases, according to Lehman’s testimony, an applicant’s
race may play no role, while in others it may be a “ ‘determinative’ ” factor.
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The District Court heard extensive testimony from Professor Richard
Lempert, who chaired the faculty committee that drafted the 1992 policy.
Lempert emphasized that the Law School seeks students with diverse
interests and backgrounds to enhance classroom discussion and the
educational experience both inside and outside the classroom. When asked
about the policy’s “ ‘commitment to racial and ethnic diversity with special
reference to the inclusion of students from groups which have been
historically discriminated against,” ” Lempert explained that this language did
not purport to remedy past discrimination, but rather to include students
who may bring to the Law School a perspective different from that of
members of groups which have not been the victims of such discrimination.
Lempert acknowledged that other groups, such as Asians and Jews, have
experienced discrimination, but explained they were not mentioned in the
policy because individuals who are members of those groups were already
being admitted to the Law School in significant numbers.

Kent Syverud was the final witness to testify about the Law School’s use of
race in admissions decisions. Syverud was a professor at the Law School
when the 1992 admissions policy was adopted and is now Dean of Vanderbilt
Law School. In addition to his testimony at trial, Syverud submitted several
expert reports on the educational benefits of diversity. Syverud’s testimony
indicated that when a critical mass of underrepresented minority students is
present, racial stereotypes lose their force because nonminority students
learn there is no “ ‘minority viewpoint’” but rather a variety of viewpoints
among minority students.

yrn

In an attempt to quantify the extent to which the Law School actually
considers race in making admissions decisions, the parties introduced
voluminous evidence at trial. Relying on data obtained from the Law School,
petitioner’s expert, Dr. Kinley Larntz, generated and analyzed “admissions
grids” for the years in question (1995—2000). These grids show the number
of applicants and the number of admittees for all combinations of GPAs and
LSAT scores. Dr. Larntz made “‘cell-by-cell’” comparisons between
applicants of different races to determine whether a statistically significant
relationship existed between race and admission rates. He concluded that
membership in certain minority groups “ ‘is an extremely strong factor in the
decision for acceptance,”” and that applicants from these minority groups
“‘are given an extremely large allowance for admission’” as compared to
applicants who are members of nonfavored groups. Dr. Larntz conceded,
however, that race is not the predominant factor in the Law School’s
admissions calculus.

Dr. Stephen Raudenbush, the Law School’s expert, focused on the predicted
effect of eliminating race as a factor in the Law School’s admission process. In
Dr. Raudenbush’s view, a race-blind admissions system would have a “ ‘very
dramatic,’” negative effect on underrepresented minority admissions. He

testified that in 2000, 35 percent of underrepresented minority applicants
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were admitted. Dr. Raudenbush predicted that if race were not considered,
only 10 percent of those applicants would have been admitted. Under this
scenario, underrepresented minority students would have comprised 4
percent of the entering class in 2000 instead of the actual figure of 14.5
percent.

In the end, the District Court concluded that the Law School’s use of race as a
factor in admissions decisions was unlawful. Applying strict scrutiny, the
District Court determined that the Law School’s asserted interest in
assembling a diverse student body was not compelling because “the
attainment of a racially diverse class ... was not recognized as such by Bakke
and is not a remedy for past discrimination.” The District Court went on to
hold that even if diversity were compelling, the Law School had not narrowly
tailored its use of race to further that interest. The District Court granted
petitioner’s request for declaratory relief and enjoined the Law School from
using race as a factor in its admissions decisions. The Court of Appeals
entered a stay of the injunction pending appeal.

Sitting en banc, the Court of Appeals reversed the District Court’s judgment
and vacated the injunction. The Court of Appeals first held that Justice
Powell’s opinion in Bakke was binding precedent establishing diversity as a
compelling state interest. * * * *The Court of Appeals also held that the Law
School’s use of race was narrowly tailored because race was merely a
“potential ‘plus’ factor” and because the Law School’s program was “virtually
identical” to the Harvard admissions program described approvingly by
Justice Powell and appended to his Bakke opinion. * * * *

We granted certiorari, to resolve the disagreement among the Courts of
Appeals on a question of national importance: Whether diversity is a
compelling interest that can justify the narrowly tailored use of race in
selecting applicants for admission to public universities. Compare Hopwood
v. Texas (5% Cir. 1996) (Hopwood I) (holding that diversity is not a
compelling state interest), with Smith v. University of Wash. Law School (9t
Cir. 2000) (holding that it is).

II
A

We last addressed the use of race in public higher education over 25 years
ago. In the landmark Bakke case, we reviewed a racial set-aside program that
reserved 16 out of 100 seats in a medical school class for members of certain
minority groups. The decision produced six separate opinions, none of which
commanded a majority of the Court. * * * *

In the wake of our fractured decision in Bakke, courts have struggled to
discern whether Justice Powell’s diversity rationale, set forth in part of the
opinion joined by no other Justice, is nonetheless binding precedent. * * * *
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[T]loday we endorse Justice Powell’s view that student body diversity is a
compelling state interest that can justify the use of race in university
admissions.

B

The Equal Protection Clause provides that no State shall “deny to any person
within its jurisdiction the equal protection of the laws.” Because the
Fourteenth Amendment “protect[s] persons, not groups,” all “governmental
action based on race-a group classification long recognized as in most
circumstances irrelevant and therefore prohibited-should be subjected to
detailed judicial inquiry to ensure that the personal right to equal protection
of the laws has not been infringed.” Adarand Constructors, Inc. v. Pefia (1995).
We are a “free people whose institutions are founded upon the doctrine of
equality.” Loving v. Virginia (1967). It follows from that principle that
“government may treat people differently because of their race only for the
most compelling reasons.” Adarand.

We have held that all racial classifications imposed by government “must be
analyzed by a reviewing court under strict scrutiny.” Adarand. This means
that such classifications are constitutional only if they are narrowly tailored
to further compelling governmental interests. “Absent searching judicial
inquiry into the justification for such race-based measures,” we have no way
to determine what “classifications are ‘benign’ or ‘remedial’ and what
classifications are in fact motivated by illegitimate notions of racial
inferiority or simple racial politics.” Richmond v. J. A. Croson Co. (1989)
(plurality opinion). We apply strict scrutiny to all racial classifications to
“‘smoke out’ illegitimate uses of race by assuring that [government] is
pursuing a goal important enough to warrant use of a highly suspect tool.”
Croson.

Strict scrutiny is not “strict in theory, but fatal in fact.” Adarand. Although all
governmental uses of race are subject to strict scrutiny, not all are
invalidated by it. As we have explained, “whenever the government treats
any person unequally because of his or her race, that person has suffered an
injury that falls squarely within the language and spirit of the Constitution’s
guarantee of equal protection.” Adarand. But that observation “says nothing
about the ultimate validity of any particular law; that determination is the job
of the court applying strict scrutiny.” Id. When race-based action is necessary
to further a compelling governmental interest, such action does not violate
the constitutional guarantee of equal protection so long as the narrow-
tailoring requirement is also satisfied.

Context matters when reviewing race-based governmental action under the
Equal Protection Clause. In Adarand Constructors, Inc. v. Pefia, we made clear
that strict scrutiny must take “ ‘relevant differences’ into account.” Indeed, as
we explained, that is its “fundamental purpose.” Not every decision
influenced by race is equally objectionable and strict scrutiny is designed to
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provide a framework for carefully examining the importance and the
sincerity of the reasons advanced by the governmental decisionmaker for the
use of race in that particular context.

I11
A

With these principles in mind, we turn to the question whether the Law
School’s use of race is justified by a compelling state interest. Before this
Court, as they have throughout this litigation, respondents assert only one
justification for their use of race in the admissions process: obtaining “the
educational benefits that flow from a diverse student body.” In other words,
the Law School asks us to recognize, in the context of higher education, a
compelling state interest in student body diversity.

We first wish to dispel the notion that the Law School’s argument has been
foreclosed, either expressly or implicitly, by our affirmative-action cases
decided since Bakke. It is true that some language in those opinions might be
read to suggest that remedying past discrimination is the only permissible
justification for race-based governmental action. See, e.g., Richmond v. ]. A.
Croson Co., (plurality opinion) (stating that unless classifications based on
race are “strictly reserved for remedial settings, they may in fact promote
notions of racial inferiority and lead to a politics of racial hostility”). But we
have never held that the only governmental use of race that can survive strict
scrutiny is remedying past discrimination. Nor, since Bakke, have we directly
addressed the use of race in the context of public higher education. Today, we
hold that the Law School has a compelling interest in attaining a diverse
student body.

The Law School’s educational judgment that such diversity is essential to its
educational mission is one to which we defer. The Law School’s assessment
that diversity will, in fact, yield educational benefits is substantiated by
respondents and their amici. Our scrutiny of the interest asserted by the Law
School is no less strict for taking into account complex educational judgments
in an area that lies primarily within the expertise of the university. Our
holding today is in keeping with our tradition of giving a degree of deference
to a university’s academic decisions, within constitutionally prescribed
limits.

We have long recognized that, given the important purpose of public
education and the expansive freedoms of speech and thought associated with
the university environment, universities occupy a special niche in our
constitutional tradition. In announcing the principle of student body
diversity as a compelling state interest, Justice Powell invoked our cases
recognizing a constitutional dimension, grounded in the First Amendment, of
educational autonomy: “The freedom of a university to make its own
judgments as to education includes the selection of its student body.” Bakke.
From this premise, Justice Powell reasoned that by claiming “the right to

191



select those students who will contribute the most to the ‘robust exchange of
ideas,”” a university “seek[s] to achieve a goal that is of paramount
importance in the fulfillment of its mission.” Our conclusion that the Law
School has a compelling interest in a diverse student body is informed by our
view that attaining a diverse student body is at the heart of the Law School’s
proper institutional mission, and that “good faith” on the part of a university
is “presumed” absent “a showing to the contrary.”

As part of its goal of “assembling a class that is both exceptionally
academically qualified and broadly diverse,” the Law School seeks to “enroll a
‘critical mass’ of minority students.” The Law School’s interest is not simply
“to assure within its student body some specified percentage of a particular
group merely because of its race or ethnic origin.” Bakke (opinion of Powell,
J.). That would amount to outright racial balancing, which is patently
unconstitutional. Bakke; Freeman v. Pitts (1992) (“Racial balance is not to be
achieved for its own sake”); Richmond v. J. A. Croson Co. Rather, the Law
School’s concept of critical mass is defined by reference to the educational
benefits that diversity is designed to produce.

These benefits are substantial. As the District Court emphasized, the Law
School’s admissions policy promotes “cross-racial understanding,” helps to
break down racial stereotypes, and “enables [students] to better understand
persons of different races.” These benefits are “important and laudable,”
because “classroom discussion is livelier, more spirited, and simply more
enlightening and interesting” when the students have “the greatest possible
variety of backgrounds.”

The Law School’s claim of a compelling interest is further bolstered by its
amici, who point to the educational benefits that flow from student body
diversity. In addition to the expert studies and reports entered into evidence
at trial, numerous studies show that student body diversity promotes
learning outcomes, and “better prepares students for an increasingly diverse
workforce and society, and better prepares them as professionals.” Brief for
American Educational Research Association et al. as Amici Curiae 3; see, e.g.,
W. BOWEN & D. Bok, THE SHAPE OF THE RIVER (1998); DIVERSITY CHALLENGED:
EVIDENCE ON THE IMPACT OF AFFIRMATIVE ACTION (G. Orfield & M. Kurlaender eds.
2001); COMPELLING INTEREST: EXAMINING THE EVIDENCE ON RACIAL DYNAMICS IN
COLLEGES AND UNIVERSITIES (M. Chang, D. Witt, |. Jones, & K. Hakuta eds. 2003).

These benefits are not theoretical but real, as major American businesses
have made clear that the skills needed in today’s increasingly global
marketplace can only be developed through exposure to widely diverse
people, cultures, ideas, and viewpoints. Brief for 3M et al. as Amici Curiae 5;
Brief for General Motors Corp. as Amicus Curiae 3—4. What is more, high-
ranking retired officers and civilian leaders of the United States military
assert that, “[b]ased on [their] decades of experience,” a “highly qualified,
racially diverse officer corps ... is essential to the military’s ability to fulfill its
principle mission to provide national security.” Brief for Julius W. Becton, Jr.
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et al. as Amici Curiae 27. The primary sources for the Nation’s officer corps
are the service academies and the Reserve Officers Training Corps (ROTC),
the latter comprising students already admitted to participating colleges and
universities. Id., at 5. At present, “the military cannot achieve an officer corps
that is both highly qualified and racially diverse unless the service academies
and the ROTC used limited race-conscious recruiting and admissions
policies.” Ibid. (emphasis in original). To fulfill its mission, the military “must
be selective in admissions for training and education for the officer corps,
and it must train and educate a highly qualified, racially diverse officer corps
in a racially diverse setting.” Id., at 29 (emphasis in original). We agree that
“[i]t requires only a small step from this analysis to conclude that our
country’s other most selective institutions must remain both diverse and
selective.” Ibid.

We have repeatedly acknowledged the overriding importance of preparing
students for work and citizenship, describing education as pivotal to
“sustaining our political and cultural heritage” with a fundamental role in
maintaining the fabric of society. Plyler v. Doe (1982). This Court has long
recognized that “education ... is the very foundation of good citizenship.”
Brown v. Board of Education (1954). For this reason, the diffusion of
knowledge and opportunity through public institutions of higher education
must be accessible to all individuals regardless of race or ethnicity. The
United States, as amicus curiae, affirms that “[e]nsuring that public
institutions are open and available to all segments of American society,
including people of all races and ethnicities, represents a paramount
government objective.” And, “[n]Jowhere is the importance of such openness
more acute than in the context of higher education.” Effective participation
by members of all racial and ethnic groups in the civic life of our Nation is
essential if the dream of one Nation, indivisible, is to be realized.

Moreover, universities, and in particular, law schools, represent the training
ground for a large number of our Nation's leaders. Sweatt v. Painter (1950)
(describing law school as a “proving ground for legal learning and practice”).
Individuals with law degrees occupy roughly half the state governorships,
more than half the seats in the United States Senate, and more than a third of
the seats in the United States House of Representatives. See Brief for
Association of American Law Schools as Amicus Curiae 5—6. The pattern is
even more striking when it comes to highly selective law schools. A handful
of these schools accounts for 25 of the 100 United States Senators, 74 United
States Courts of Appeals judges, and nearly 200 of the more than 600 United
States District Court judges.

In order to cultivate a set of leaders with legitimacy in the eyes of the
citizenry, it is necessary that the path to leadership be visibly open to
talented and qualified individuals of every race and ethnicity. All members of
our heterogeneous society must have confidence in the openness and
integrity of the educational institutions that provide this training. As we have
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recognized, law schools “cannot be effective in isolation from the individuals
and institutions with which the law interacts.” See Sweatt v. Painter. Access
to legal education (and thus the legal profession) must be inclusive of
talented and qualified individuals of every race and ethnicity, so that all
members of our heterogeneous society may participate in the educational
institutions that provide the training and education necessary to succeed in
America.

The Law School does not premise its need for critical mass on “any belief that
minority students always (or even consistently) express some characteristic
minority viewpoint on any issue.” To the contrary, diminishing the force of
such stereotypes is both a crucial part of the Law School’s mission, and one
that it cannot accomplish with only token numbers of minority students. Just
as growing up in a particular region or having particular professional
experiences is likely to affect an individual’s views, so too is one’s own,
unique experience of being a racial minority in a society, like our own, in
which race unfortunately still matters. The Law School has determined,
based on its experience and expertise, that a “critical mass” of
underrepresented minorities is necessary to further its compelling interest in
securing the educational benefits of a diverse student body.

B

Even in the limited circumstance when drawing racial distinctions is
permissible to further a compelling state interest, government is still
“constrained in how it may pursue that end: [T]he means chosen to
accomplish the [government’s] asserted purpose must be specifically and
narrowly framed to accomplish that purpose.” The purpose of the narrow
tailoring requirement is to ensure that “the means chosen ‘fit’ ... th[e]
compelling goal so closely that there is little or no possibility that the motive
for the classification was illegitimate racial prejudice or stereotype.”
Richmond v. ]. A. Croson Co. (plurality opinion).

**** To be narrowly tailored, a race-conscious admissions program cannot
use a quota system-it cannot “insulat[e] each category of applicants with
certain desired qualifications from competition with all other applicants.”
Bakke (opinion of Powell, ].). Instead, a university may consider race or
ethnicity only as a “‘plus’ in a particular applicant’s file,” without
“insulat[ing] the individual from comparison with all other candidates for the
available seats.” In other words, an admissions program must be “flexible
enough to consider all pertinent elements of diversity in light of the
particular qualifications of each applicant, and to place them on the same
footing for consideration, although not necessarily according them the same
weight.”

We find that the Law School’s admissions program bears the hallmarks of a
narrowly tailored plan. As Justice Powell made clear in Bakke, truly
individualized consideration demands that race be used in a flexible,
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nonmechanical way. It follows from this mandate that universities cannot
establish quotas for members of certain racial groups or put members of
those groups on separate admissions tracks. Nor can universities insulate
applicants who belong to certain racial or ethnic groups from the
competition for admission. Universities can, however, consider race or
ethnicity more flexibly as a “plus” factor in the context of individualized
consideration of each and every applicant.

We are satisfied that the Law School’s admissions program, like the Harvard
plan described by Justice Powell, does not operate as a quota. Properly
understood, a “quota” is a program in which a certain fixed number or
proportion of opportunities are “reserved exclusively for certain minority
groups.” Richmond v. J. A. Croson Co. (plurality opinion). Quotas “ ‘impose a
fixed number or percentage which must be attained, or which cannot be
exceeded,”” and “insulate the individual from comparison with all other
candidates for the available seats.” Bakke (opinion of Powell, ].). In contrast,
“a permissible goal ... require[s] only a good-faith effort ... to come within a
range demarcated by the goal itself,” and permits consideration of race as a
“plus” factor in any given case while still ensuring that each candidate
“compete[s] with all other qualified applicants.”

* % ** The Law School’s goal of attaining a critical mass of underrepresented
minority students does not transform its program into a quota. As the
Harvard plan described by Justice Powell recognized, there is of course
“some relationship between numbers and achieving the benefits to be
derived from a diverse student body, and between numbers and providing a
reasonable environment for those students admitted.” “[S]Jome attention to
numbers,” without more, does not transform a flexible admissions system
into a rigid quota. Nor, as Justice Kennedy posits {in a dissenting opinion}
does the Law School’s consultation of the “daily reports,” which keep track of
the racial and ethnic composition of the class (as well as of residency and
gender), “suggest[ ] there was no further attempt at individual review save
for race itself” during the final stages of the admissions process. To the
contrary, the Law School’s admissions officers testified without contradiction
that they never gave race any more or less weight based on the information
contained in these reports. Moreover, as Justice Kennedy concedes, between
1993 and 2000, the number of African-American, Latino, and Native-
American students in each class at the Law School varied from 13.5 to 20.1
percent, a range inconsistent with a quota.

The Chief Justice {in his dissenting opinion} believes that the Law School’s
policy conceals an attempt to achieve racial balancing, and cites admissions
data to contend that the Law School discriminates among different groups
within the critical mass. But, as The Chief Justice concedes, the number of
underrepresented minority students who ultimately enroll in the Law School
differs substantially from their representation in the applicant pool and
varies considerably for each group from year to year.
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That a race-conscious admissions program does not operate as a quota does
not, by itself, satisfy the requirement of individualized consideration. When
using race as a “plus” factor in university admissions, a university’s
admissions program must remain flexible enough to ensure that each
applicant is evaluated as an individual and not in a way that makes an
applicant’s race or ethnicity the defining feature of his or her application. The
importance of this individualized consideration in the context of a race-
conscious admissions program is paramount. See Bakke (opinion of Powell,
J.) (identifying the “denial ... of th[e] right to individualized consideration” as
the “principal evil” of the medical school’s admissions program).

Here, the Law School engages in a highly individualized, holistic review of
each applicant’s file, giving serious consideration to all the ways an applicant
might contribute to a diverse educational environment. The Law School
affords this individualized consideration to applicants of all races. There is no
policy, either de jure or de facto, of automatic acceptance or rejection based
on any single “soft” variable. Unlike the program at issue in Gratz v. Bollinger,
the Law School awards no mechanical, predetermined diversity “bonuses”
based on race or ethnicity. Like the Harvard plan, the Law School’s
admissions policy “is flexible enough to consider all pertinent elements of
diversity in light of the particular qualifications of each applicant, and to
place them on the same footing for consideration, although not necessarily
according them the same weight.” Bakke (opinion of Powell, ].).

We also find that, like the Harvard plan Justice Powell referenced in Bakke,
the Law School’s race-conscious admissions program adequately ensures
that all factors that may contribute to student body diversity are
meaningfully considered alongside race in admissions decisions. With
respect to the use of race itself, all underrepresented minority students
admitted by the Law School have been deemed qualified. By virtue of our
Nation’s struggle with racial inequality, such students are both likely to have
experiences of particular importance to the Law School’s mission, and less
likely to be admitted in meaningful numbers on criteria that ignore those
experiences.

The Law School does not, however, limit in any way the broad range of
qualities and experiences that may be considered valuable contributions to
student body diversity. To the contrary, the 1992 policy makes clear “[t]here
are many possible bases for diversity admissions,” and provides examples of
admittees who have lived or traveled widely abroad, are fluent in several
languages, have overcome personal adversity and family hardship, have
exceptional records of extensive community service, and have had successful
careers in other fields. The Law School seriously considers each “applicant’s
promise of making a notable contribution to the class by way of a particular
strength, attainment, or characteristic-e.g., an unusual intellectual
achievement, employment experience, nonacademic performance, or
personal background.” All applicants have the opportunity to highlight their
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own potential diversity contributions through the submission of a personal
statement, letters of recommendation, and an essay describing the ways in
which the applicant will contribute to the life and diversity of the Law School.

What is more, the Law School actually gives substantial weight to diversity
factors besides race. The Law School frequently accepts nonminority
applicants with grades and test scores lower than underrepresented
minority applicants (and other nonminority applicants) who are rejected.
This shows that the Law School seriously weighs many other diversity
factors besides race that can make a real and dispositive difference for
nonminority applicants as well. By this flexible approach, the Law School
sufficiently takes into account, in practice as well as in theory, a wide variety
of characteristics besides race and ethnicity that contribute to a diverse
student body. Justice Kennedy {in dissenting opinion} speculates that “race is
likely outcome determinative for many members of minority groups” who do
not fall within the upper range of LSAT scores and grades. But the same could
be said of the Harvard plan discussed approvingly by Justice Powell in Bakke,
and indeed of any plan that uses race as one of many factors.

Petitioner and the United States argue that the Law School’s plan is not
narrowly tailored because race-neutral means exist to obtain the educational
benefits of student body diversity that the Law School seeks. We disagree.
Narrow tailoring does not require exhaustion of every conceivable race-
neutral alternative. Nor does it require a university to choose between
maintaining a reputation for excellence or fulfilling a commitment to provide
educational opportunities to members of all racial groups. See Wygant v.
Jackson Bd. of Ed (1986) (alternatives must serve the interest “‘about as
well’ ”); Richmond v. J. A. Croson Co.(plurality opinion) (city had a “whole
array of race-neutral” alternatives because changing requirements “would
have [had] little detrimental effect on the city’s interests”). Narrow tailoring
does, however, require serious, good faith consideration of workable race-
neutral alternatives that will achieve the diversity the university seeks.

We agree with the Court of Appeals that the Law School sufficiently
considered workable race-neutral alternatives. The District Court took the
Law School to task for failing to consider race-neutral alternatives such as
“using a lottery system” or “decreasing the emphasis for all applicants on
undergraduate GPA and LSAT scores.” But these alternatives would require a
dramatic sacrifice of diversity, the academic quality of all admitted students,
or both.

The Law School’s current admissions program considers race as one factor
among many, in an effort to assemble a student body that is diverse in ways
broader than race. Because a lottery would make that kind of nuanced
judgment impossible, it would effectively sacrifice all other educational
values, not to mention every other kind of diversity. So too with the
suggestion that the Law School simply lower admissions standards for all
students, a drastic remedy that would require the Law School to become a
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much different institution and sacrifice a vital component of its educational
mission. The United States advocates “percentage plans,” recently adopted by
public undergraduate institutions in Texas, Florida, and California to
guarantee admission to all students above a certain class-rank threshold in
every high school in the State. Brief for United States as Amicus Curiae 14—
18. The United States does not, however, explain how such plans could work
for graduate and professional schools. More-over, even assuming such plans
are race-neutral, they may preclude the university from conducting the
individualized assessments necessary to assemble a student body that is not
just racially diverse, but diverse along all the qualities valued by the
university. We are satisfied that the Law School adequately considered race-
neutral alternatives currently capable of producing a critical mass without
forcing the Law School to abandon the academic selectivity that is the
cornerstone of its educational mission.

We acknowledge that “there are serious problems of justice connected with
the idea of preference itself.” Bakke (opinion of Powell, ].). Narrow tailoring,
therefore, requires that a race-conscious admissions program not unduly
harm members of any racial group. Even remedial race-based governmental
action generally “remains subject to continuing oversight to assure that it
will work the least harm possible to other innocent persons competing for
the benefit.” Id. To be narrowly tailored, a race-conscious admissions
program must not “unduly burden individuals who are not members of the
favored racial and ethnic groups.” Metro Broadcasting, Inc. v. FCC (1990)
(O’Connor, J., dissenting).

We are satisfied that the Law School’s admissions program does not. Because
the Law School considers “all pertinent elements of diversity,” it can (and
does) select nonminority applicants who have greater potential to enhance
student body diversity over underrepresented minority applicants. See
Bakke (opinion of Powell, ].). As Justice Powell recognized in Bakke, so long as
a race-conscious admissions program uses race as a “plus” factor in the
context of individualized consideration, a rejected applicant “will not have
been foreclosed from all consideration for that seat simply because he was
not the right color or had the wrong surname.... His qualifications would
have been weighed fairly and competitively, and he would have no basis to
complain of unequal treatment under the Fourteenth Amendment.”

We agree that, in the context of its individualized inquiry into the possible
diversity contributions of all applicants, the Law School’s race-conscious
admissions program does not unduly harm nonminority applicants.

We are mindful, however, that “[a] core purpose of the Fourteenth
Amendment was to do away with all governmentally imposed discrimination
based on race.” Palmore v. Sidoti (1984). Accordingly, race-conscious
admissions policies must be limited in time. This requirement reflects that
racial classifications, however compelling their goals, are potentially so
dangerous that they may be employed no more broadly than the interest
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demands. Enshrining a permanent justification for racial preferences would
offend this fundamental equal protection principle. We see no reason to
exempt race-conscious admissions programs from the requirement that all
governmental use of race must have a logical end point. The Law School, too,
concedes that all “race-conscious programs must have reasonable durational
limits.”

In the context of higher education, the durational requirement can be met by
sunset provisions in race-conscious admissions policies and periodic reviews
to determine whether racial preferences are still necessary to achieve
student body diversity. * * * *

We take the Law School at its word that it would “like nothing better than to
find a race-neutral admissions formula” and will terminate its race-conscious
admissions program as soon as practicable. It has been 25 years since Justice
Powell first approved the use of race to further an interest in student body
diversity in the context of public higher education. Since that time, the
number of minority applicants with high grades and test scores has indeed
increased. We expect that 25 years from now, the use of racial preferences
will no longer be necessary to further the interest approved today.

IV

In summary, the Equal Protection Clause does not prohibit the Law School’s
narrowly tailored use of race in admissions decisions to further a compelling
interest in obtaining the educational benefits that flow from a diverse
student body. * * * * The judgment of the Court of Appeals for the Sixth
Circuit, accordingly, is affirmed.

It is so ordered.

CHIEF JUSTICE REHNQUIST, WITH WHOM JUSTICE SCALIA, JUSTICE KENNEDY, AND JUSTICE
THOMAS JOIN, DISSENTING.

[ agree with the Court that, “in the limited circumstance when drawing racial
distinctions is permissible,” the government must ensure that its means are
narrowly tailored to achieve a compelling state interest. I do not believe,
however, that the University of Michigan Law School’s (Law School) means
are narrowly tailored to the interest it asserts. The Law School claims it must
take the steps it does to achieve a “‘critical mass’” of underrepresented
minority students. But its actual program bears no relation to this asserted
goal. Stripped of its “critical mass” veil, the Law School’s program is revealed
as a naked effort to achieve racial balancing.

rn

*#x* Although the Court recites the language of our strict scrutiny analysis,
its application of that review is unprecedented in its deference.

* % % * Respondents’ asserted justification for the Law School’s use of race in
the admissions process is “obtaining ‘the educational benefits that flow from
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a diverse student body.’” They contend that a “critical mass” of
underrepresented minorities is necessary to further that interest.
Respondents and school administrators explain generally that “critical mass”
means a sufficient number of underrepresented minority students to achieve
several objectives: To ensure that these minority students do not feel
isolated or like spokespersons for their race; to provide adequate
opportunities for the type of interaction upon which the educational benefits
of diversity depend; and to challenge all students to think critically and
reexamine stereotypes. * * * *

In practice, the Law School’s program bears little or no relation to its
asserted goal of achieving “critical mass.” Respondents explain that the Law
School seeks to accumulate a “critical mass” of each underrepresented
minority group. But the record demonstrates that the Law School’s
admissions practices with respect to these groups differ dramatically and
cannot be defended under any consistent use of the term “critical mass.”

From 1995 through 2000, the Law School admitted between 1,130 and 1,310
students. Of those, between 13 and 19 were Native American, between 91
and 108 were African-Americans, and between 47 and 56 were Hispanic. If
the Law School is admitting between 91 and 108 African-Americans in order
to achieve “critical mass,” thereby preventing African-American students
from feeling “isolated or like spokespersons for their race,” one would think
that a number of the same order of magnitude would be necessary to
accomplish the same purpose for Hispanics and Native Americans. Similarly,
even if all of the Native American applicants admitted in a given year
matriculate, which the record demonstrates is not at all the case, how can
this possibly constitute a “critical mass” of Native Americans in a class of over
350 students? In order for this pattern of admission to be consistent with the
Law School’s explanation of “critical mass,” one would have to believe that
the objectives of “critical mass” offered by respondents are achieved with
only half the number of Hispanics and one-sixth the number of Native
Americans as compared to African-Americans. But respondents offer no race-
specific reasons for such disparities. Instead, they simply emphasize the
importance of achieving “critical mass,” without any explanation of why that
concept is applied differently among the three underrepresented minority
groups.* * * *

Only when the “critical mass” label is discarded does a likely explanation for
these numbers emerge. * * * *

[Tlhe correlation between the percentage of the Law School’s pool of
applicants who are members of the three minority groups and the
percentage of the admitted applicants who are members of these same
groups is far too precise to be dismissed as merely the result of the school
paying “some attention to [the] numbers.” As the tables below show, from
1995 through 2000 the percentage of admitted applicants who were
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members of these minority groups closely tracked the percentage of
individuals in the school’s applicant pool who were from the same groups.

* * * *For example, in 1995, when 9.7% of the applicant pool was African-
American, 9.4% of the admitted class was African-American. By 2000, only
7.5% of the applicant pool was African-American, and 7.3% of the admitted
class was African-American. This correlation is striking. Respondents
themselves emphasize that the number of underrepresented minority
students admitted to the Law School would be significantly smaller if the race
of each applicant were not considered. But, as the examples above illustrate,
the measure of the decrease would differ dramatically among the groups. The
tight correlation between the percentage of applicants and admittees of a
given race, therefore, must result from careful race based planning by the
Law School. It suggests a formula for admission based on the aspirational
assumption that all applicants are equally qualified academically, and
therefore that the proportion of each group admitted should be the same as
the proportion of that group in the applicant pool. * * * *

[ do not believe that the Constitution gives the Law School such free rein in
the use of race. The Law School has offered no explanation for its actual
admissions practices and, unexplained, we are bound to conclude that the
Law School has managed its admissions program, not to achieve a “critical
mass,” but to extend offers of admission to members of selected minority
groups in proportion to their statistical representation in the applicant pool.
But this is precisely the type of racial balancing that the Court itself calls
“patently unconstitutional.”.

Finally, I believe that the Law School’s program fails strict scrutiny because it
is devoid of any reasonably precise time limit on the Law School’s use of race
in admissions. * * * *

{other dissenting opinions omitted}

Note: Gratz v. Bollinger

In Gratz v. Bollinger, 539 U.S. 244 (2003), a companion case to Grutter, the
Court decided that the undergraduate admissions policy of University of
Michigan violated the Equal Protection Clause. The admissions policy
allocated points to candidates on a number of factors: high school grades,
standardized test scores, high school quality, curriculum strength, geography,
alumni relationships, leadership, and racial/ethnic minority status.
Applicants from an “under-represented racial or ethnic minority” were
awarded 20 points toward the 100 needed for admission. In a 5-4 opinion
issued the same day as Grutter, the majority opinion by Chief Justice
Rehnquist (joined by O’Connor, Scalia, Kennedy, and Thomas) found that “the
University’s policy, which automatically distributes 20 points, or one-fifth of
the points needed to guarantee admission, to every single ‘underrepresented
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minority’ applicant solely because of race, is not narrowly tailored to achieve
the interest in educational diversity that respondents claim justifies their
program.”

Notable among the dissenting opinions is the one by Justice Ginsburg (joined
by Justice Souter), which pointed out a possible consequence of the Court’s
opinion for universities that wish to promote diversity:

The stain of generations of racial oppression is still visible in our society and
the determination to hasten its removal remains vital. One can reasonably
anticipate, therefore, that colleges and universities will seek to maintain
their minority enrollment-and the networks and opportunities thereby
opened to minority graduates-whether or not they can do so in full candor
through adoption of affirmative action plans of the kind here at issue.
Without recourse to such plans, institutions of higher education may resort
to camouflage. For example, schools may encourage applicants to write of
their cultural traditions in the essays they submit, or to indicate whether
English is their second language. Seeking to improve their chances for
admission, applicants may highlight the minority group associations to
which they belong, or the Hispanic surnames of their mothers or
grandparents. In turn, teachers’ recommendations may emphasize who a
student is as much as what he or she has accomplished. See, e.g., Steinberg,
Using Synonyms for Race, College Strives for Diversity, N. Y. Times, Dec. 8,
2002, section 1, p.1, col. 3 (describing admissions process at Rice
University); cf. Brief for United States as Amicus Curiae 14—15 (suggesting
institutions could consider, inter alia, “a history of overcoming
disadvantage,” “reputation and location of high school,” and “individual
outlook as reflected by essays”). If honesty is the best policy, surely
Michigan’s accurately described, fully disclosed College affirmative action
program is preferable to achieving similar numbers through winks, nods,
and disguises.
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Parents Involved in Community Schools v. Seattle School
District No. 1

551 U.S. 701 (2007)

ROBERTS, C.J., ANNOUNCED THE JUDGMENT OF THE COURT AND DELIVERED THE OPINION OF THE COURT
WITH RESPECT TO PARTS I, II, III-A, AND III-C, IN WHICH SCALIA, KENNEDY, THOMAS, AND ALITO, J].,
JOINED, AND AN OPINION WITH RESPECT TO PARTS III-B AND IV, IN WHICH SCALIA, THOMAS, AND ALITO,
]]., JOINED. THOMAS, ]., FILED A CONCURRING OPINION. KENNEDY, J., FILED AN OPINION CONCURRING IN PART
AND CONCURRING IN THE JUDGMENT. STEVENS, J., FILED A DISSENTING OPINION. BREYER, J., FILED A
DISSENTING OPINION, IN WHICH STEVENS, SOUTER, AND GINSBURG, J]., JOINED.

CHIEF JUSTICE ROBERTS ANNOUNCED THE JUDGMENT OF THE COURT, AND DELIVERED THE
OPINION OF THE COURT WITH RESPECT TO PARTS I, II, III-A, AND III-C, AND AN OPINION
WITH RESPECT TO PARTS III-B AND IV, IN WHICH JUSTICES SCALIA, THOMAS, AND ALITO
JOIN.

The school districts in these cases voluntarily adopted student assignment
plans that rely upon race to determine which public schools certain children
may attend. The Seattle school district classifies children as white or
nonwhite; the Jefferson County school district as black or “other.” In Seattle,
this racial classification is used to allocate slots in oversubscribed high
schools. In Jefferson County, it is used to make certain elementary school
assignments and to rule on transfer requests. In each case, the school district
relies upon an individual student’s race in assigning that student to a
particular school, so that the racial balance at the school falls within a
predetermined range based on the racial composition of the school district as
a whole. Parents of students denied assignment to particular schools under
these plans solely because of their race brought suit, contending that
allocating children to different public schools on the basis of race violated the
Fourteenth Amendment guarantee of equal protection. The Courts of Appeals
below upheld the plans. We granted certiorari, and now reverse.

|

Both cases present the same underlying legal question—whether a public
school that had not operated legally segregated schools or has been found to
be unitary may choose to classify students by race and rely upon that
classification in making school assignments. Although we examine the plans
under the same legal framework, the specifics of the two plans, and the
circumstances surrounding their adoption, are in some respects quite
different.

A

Seattle School District No. 1 operates 10 regular public high schools. In 1998,
it adopted the plan at issue in this case for assigning students to these
schools. The plan allows incoming ninth graders to choose from among any
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of the district’s high schools, ranking however many schools they wish in
order of preference.

Some schools are more popular than others. If too many students list the
same school as their first choice, the district employs a series of “tiebreakers”
to determine who will fill the open slots at the oversubscribed school. The
first tiebreaker selects for admission students who have a sibling currently
enrolled in the chosen school. The next tiebreaker depends upon the racial
composition of the particular school and the race of the individual student. In
the district’s public schools approximately 41 percent of enrolled students
are white; the remaining 59 percent, comprising all other racial groups, are
classified by Seattle for assignment purposes as nonwhite. If an
oversubscribed school is not within 10 percentage points of the district’s
overall white/nonwhite racial balance, it is what the district calls
“integration positive,” and the district employs a tiebreaker that selects for
assignment students whose race “will serve to bring the school into balance.”
If it is still necessary to select students for the school after using the racial
tiebreaker, the next tiebreaker is the geographic proximity of the school to
the student’s residence.

Seattle has never operated segregated schools—legally separate schools for
students of different races—nor has it ever been subject to court-ordered
desegregation. It nonetheless employs the racial tiebreaker in an attempt to
address the effects of racially identifiable housing patterns on school
assignments. Most white students live in the northern part of Seattle, most
students of other racial backgrounds in the southern part. Four of Seattle’s
high schools are located in the north—Ballard, Nathan Hale, Ingraham, and
Roosevelt—and five in the south—Rainier Beach, Cleveland, West Seattle,
Chief Sealth, and Franklin. One school—Garfield—is more or less in the
center of Seattle.

For the 2000-2001 school year, five of these schools were oversubscribed—
Ballard, Nathan Hale, Roosevelt, Garfield, and Franklin—so much so that 82
percent of incoming ninth graders ranked one of these schools as their first
choice. Three of the oversubscribed schools were “integration positive”
because the school’s white enrollment the previous school year was greater
than 51 percent—Ballard, Nathan Hale, and Roosevelt. Thus, more nonwhite
students (107, 27, and 82, respectively) who selected one of these three
schools as a top choice received placement at the school than would have
been the case had race not been considered, and proximity been the next
tiebreaker. Franklin was “integration positive” because its nonwhite
enrollment the previous school year was greater than 69 percent; 89 more
white students were assigned to Franklin by operation of the racial
tiebreaker in the 2000-2001 school year than otherwise would have been.
Garfield was the only oversubscribed school whose composition during the
1999-2000 school year was within the racial guidelines, although in previous
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years Garfield’s enrollment had been predominantly nonwhite, and the racial
tiebreaker had been used to give preference to white students.

Petitioner Parents Involved in Community Schools (Parents Involved) is a
nonprofit corporation comprising the parents of children who have been or
may be denied assignment to their chosen high school in the district because
of their race. The concerns of Parents Involved are illustrated by Jill Kurfirst,
who sought to enroll her ninth-grade son, Andy Meeks, in Ballard High
School’s special Biotechnology Career Academy. Andy suffered from
attention deficit hyperactivity disorder and dyslexia, but had made good
progress with hands-on instruction, and his mother and middle school
teachers thought that the smaller biotechnology program held the most
promise for his continued success. Andy was accepted into this selective
program but, because of the racial tiebreaker, was denied assignment to
Ballard High School. Parents Involved commenced this suit in the Western
District of Washington, alleging that Seattle’s use of race in assignments
violated the Equal Protection Clause of the Fourteenth Amendment, Title VI
of the Civil Rights Act of 1964, and the Washington Civil Rights Act.

The District Court granted summary judgment to the school district, finding
that state law did not bar the district’s use of the racial tiebreaker and that
the plan survived strict scrutiny on the federal constitutional claim because it
was narrowly tailored to serve a compelling government interest. The Ninth
Circuit initially reversed based on its interpretation of the Washington Civil
Rights Act * * * * {and after proceedings on this issue, a} panel of the Ninth
Circuit then again reversed the District Court, this time ruling on the federal
constitutional question. The panel determined that while achieving racial
diversity and avoiding racial isolation are compelling government interests,
Seattle’s use of the racial tiebreaker was not narrowly tailored to achieve
these interests. The Ninth Circuit granted rehearing en banc, and overruled
the panel decision, affirming the District Court’s determination that Seattle’s
plan was narrowly tailored to serve a compelling government interest. We
granted certiorari.

B

Jefferson County Public Schools operates the public school system in
metropolitan Louisville, Kentucky. In 1973 a federal court found that
Jefferson County had maintained a segregated school system, and in 1975 the
District Court entered a desegregation decree. Jefferson County operated
under this decree until 2000, when the District Court dissolved the decree
after finding that the district had achieved unitary status by eliminating “[t]o
the greatest extent practicable” the vestiges of its prior policy of segregation.

In 2001, after the decree had been dissolved, Jefferson County adopted the
voluntary student assignment plan at issue in this case. Approximately 34
percent of the district’s 97,000 students are black; most of the remaining 66
percent are white. The plan requires all nonmagnet schools to maintain a
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minimum black enrollment of 15 percent, and a maximum black enrollment
of 50 percent.

At the elementary school level, based on his or her address, each student is
designated a “resides” school to which students within a specific geographic
area are assigned; elementary resides schools are “grouped into clusters in
order to facilitate integration.” The district assigns students to nonmagnet
schools in one of two ways: Parents of kindergartners, first-graders, and
students new to the district may submit an application indicating a first and
second choice among the schools within their cluster; students who do not
submit such an application are assigned within the cluster by the district.
“Decisions to assign students to schools within each cluster are based on
available space within the schools and the racial guidelines in the District’s
current student assignment plan.” If a school has reached the “extremes of
the racial guidelines,” a student whose race would contribute to the school’s
racial imbalance will not be assigned there. After assignment, students at all
grade levels are permitted to apply to transfer between nonmagnet schools
in the district. Transfers may be requested for any number of reasons, and
may be denied because of lack of available space or on the basis of the racial
guidelines.

When petitioner Crystal Meredith moved into the school district in August
2002, she sought to enroll her son, Joshua McDonald, in kindergarten for the
2002-2003 school year. His resides school was only a mile from his new
home, but it had no available space—assignments had been made in May,
and the class was full. Jefferson County assigned Joshua to another
elementary school in his cluster, Young Elementary. This school was 10 miles
from home, and Meredith sought to transfer Joshua to a school in a different
cluster, Bloom Elementary, which—Ilike his resides school—was only a mile
from home. Space was available at Bloom, and intercluster transfers are
allowed, but Joshua’s transfer was nonetheless denied because, in the words
of Jefferson County, “[t]he transfer would have an adverse effect on
desegregation compliance” of Young.

Meredith brought suit in the Western District of Kentucky, alleging violations
of the Equal Protection Clause of the Fourteenth Amendment. The District
Court found that Jefferson County had asserted a compelling interest in
maintaining racially diverse schools, and that the assignment plan was (in all
relevant respects) narrowly tailored to serve that compelling interest. The
Sixth Circuit affirmed in a per curiam opinion relying upon the reasoning of
the District Court, concluding that a written opinion “would serve no useful
purpose.” We granted certiorari.

11

{standing discussion omitted}
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It is well established that when the government distributes burdens or
benefits on the basis of individual racial classifications, that action is
reviewed under strict scrutiny. Grutter v. Bollinger; Adarand. As the Court
recently reaffirmed, “‘racial classifications are simply too pernicious to
permit any but the most exact connection between justification and
classification.”” Gratz v. Bollinger. In order to satisfy this searching standard
of review, the school districts must demonstrate that the use of individual
racial classifications in the assignment plans here under review is “narrowly
tailored” to achieve a “compelling” government interest. Adarand.

Without attempting in these cases to set forth all the interests a school
district might assert, it suffices to note that our prior cases, in evaluating the
use of racial classifications in the school context, have recognized two
interests that qualify as compelling. The first is the compelling interest of
remedying the effects of past intentional discrimination. See Freeman v. Pitts
(1992). Yet the Seattle public schools have not shown that they were ever
segregated by law, and were not subject to court-ordered desegregation
decrees. The Jefferson County public schools were previously segregated by
law and were subject to a desegregation decree entered in 1975. In 2000, the
District Court that entered that decree dissolved it, finding that Jefferson
County had “eliminated the vestiges associated with the former policy of
segregation and its pernicious effects,” and thus had achieved “unitary”
status. Jefferson County accordingly does not rely upon an interest in
remedying the effects of past intentional discrimination in defending its
present use of race in assigning students.

Nor could it. We have emphasized that the harm being remedied by
mandatory desegregation plans is the harm that is traceable to segregation,
and that “the Constitution is not violated by racial imbalance in the schools,
without more.” Milliken v. Bradley (1977). See also Freeman v. Pitts. Once
Jefferson County achieved unitary status, it had remedied the constitutional
wrong that allowed race-based assignments. Any continued use of race must
be justified on some other basis.

The second government interest we have recognized as compelling for
purposes of strict scrutiny is the interest in diversity in higher education
upheld in Grutter. The specific interest found compelling in Grutter was
student body diversity “in the context of higher education.” The diversity
interest was not focused on race alone but encompassed “all factors that may
contribute to student body diversity.” * * * *

The entire gist of the analysis in Grutter was that the admissions program at
issue there focused on each applicant as an individual, and not simply as a
member of a particular racial group. The classification of applicants by race
upheld in Grutter was only as part of a “highly individualized, holistic
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review.” As the Court explained, “[t]he importance of this individualized
consideration in the context of a race-conscious admissions program is
paramount.” The point of the narrow tailoring analysis in which the Grutter
Court engaged was to ensure that the use of racial classifications was indeed
part of a broader assessment of diversity, and not simply an effort to achieve
racial balance, which the Court explained would be “patently
unconstitutional.”

In the present cases, by contrast, race is not considered as part of a broader
effort to achieve “exposure to widely diverse people, cultures, ideas, and
viewpoints;” race, for some students, is determinative standing alone. The
districts argue that other factors, such as student preferences, affect
assignment decisions under their plans, but under each plan when race
comes into play, it is decisive by itself. It is not simply one factor weighed
with others in reaching a decision, as in Grutter; it is the factor. Like the
University of Michigan undergraduate plan struck down in Gratz, the plans
here “do not provide for a meaningful individualized review of applicants”
but instead rely on racial classifications in a “nonindividualized, mechanical”
way.

Even when it comes to race, the plans here employ only a limited notion of
diversity, viewing race exclusively in white/nonwhite terms in Seattle and
black/“other” terms in Jefferson County. The Seattle “Board Statement
Reaffirming Diversity Rationale” speaks of the “inherent educational value”
in “[p]roviding students the opportunity to attend schools with diverse
student enrollment.” But under the Seattle plan, a school with 50 percent
Asian-American students and 50 percent white students but no African-
American, Native-American, or Latino students would qualify as balanced,
while a school with 30 percent Asian-American, 25 percent African-
American, 25 percent Latino, and 20 percent white students would not. It is
hard to understand how a plan that could allow these results can be viewed
as being concerned with achieving enrollment that is “ ‘broadly diverse,””
Grutter. * * * *

In upholding the admissions plan in Grutter, though, this Court relied upon
considerations unique to institutions of higher education, noting that in light
of “the expansive freedoms of speech and thought associated with the
university environment, universities occupy a special niche in our
constitutional tradition.” See also Bakke (opinion of Powell, ]J.). The Court
explained that “[c]ontext matters” in applying strict scrutiny, and repeatedly
noted that it was addressing the use of race “in the context of higher
education.” Grutter. The Court in Grutter expressly articulated key limitations
on its holding—defining a specific type of broad-based diversity and noting
the unique context of higher education—but these limitations were largely
disregarded by the lower courts in extending Grutter to uphold race-based
assignments in elementary and secondary schools. The present cases are not
governed by Grutter.
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Perhaps recognizing that reliance on Grutter cannot sustain their plans, both
school districts assert additional interests, distinct from the interest upheld
in Grutter, to justify their race-based assignments. In briefing and argument
before this Court, Seattle contends that its use of race helps to reduce racial
concentration in schools and to ensure that racially concentrated housing
patterns do not prevent nonwhite students from having access to the most
desirable schools. Jefferson County has articulated a similar goal, phrasing its
interest in terms of educating its students “in a racially integrated
environment.” Each school district argues that educational and broader
socialization benefits flow from a racially diverse learning environment, and
each contends that because the diversity they seek is racial diversity—not
the broader diversity at issue in Grutter—it makes sense to promote that
interest directly by relying on race alone.

The parties and their amici dispute whether racial diversity in schools in fact
has a marked impact on test scores and other objective yardsticks or
achieves intangible socialization benefits. The debate is not one we need to
resolve, however, because it is clear that the racial classifications employed
by the districts are not narrowly tailored to the goal of achieving the
educational and social benefits asserted to flow from racial diversity. In
design and operation, the plans are directed only to racial balance, pure and
simple, an objective this Court has repeatedly condemned as illegitimate.

The plans are tied to each district’s specific racial demographics, rather than
to any pedagogic concept of the level of diversity needed to obtain the
asserted educational benefits. In Seattle, the district seeks white enrollment
of between 31 and 51 percent (within 10 percent of “the district white
average” of 41 percent), and nonwhite enrollment of between 49 and 69
percent (within 10 percent of “the district minority average” of 59 percent).
In Jefferson County, by contrast, the district seeks black enrollment of no less
than 15 or more than 50 percent, a range designed to be “equally above and
below Black student enrollment systemwide,” based on the objective of
achieving at “all schools ... an African-American enrollment equivalent to the
average district-wide African-American enrollment” of 34 percent. In Seattle,
then, the benefits of racial diversity require enrollment of at least 31 percent
white students; in Jefferson County, at least 50 percent. There must be at
least 15 percent nonwhite students under Jefferson County’s plan; in Seattle,
more than three times that figure. This comparison makes clear that the
racial demographics in each district—whatever they happen to be—drive the
required “diversity” numbers. The plans here are not tailored to achieving a
degree of diversity necessary to realize the asserted educational benefits;
instead the plans are tailored, in the words of Seattle’s Manager of
Enrollment Planning, Technical Support, and Demographics, to “the goal
established by the school board of attaining a level of diversity within the
schools that approximates the district’s overall demographics.”
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The districts offer no evidence that the level of racial diversity necessary to
achieve the asserted educational benefits happens to coincide with the racial
demographics of the respective school districts—or rather the
white/nonwhite or black/“other” balance of the districts, since that is the
only diversity addressed by the plans. Indeed, in its brief Seattle simply
assumes that the educational benefits track the racial breakdown of the
district. When asked for “a range of percentage that would be diverse,”
however, Seattle’s expert said it was important to have “sufficient numbers
so as to avoid students feeling any kind of specter of exceptionality.” The
district did not attempt to defend the proposition that anything outside its
range posed the “specter of exceptionality.” Nor did it demonstrate in any
way how the educational and social benefits of racial diversity or avoidance
of racial isolation are more likely to be achieved at a school that is 50 percent
white and 50 percent Asian-American, which would qualify as diverse under
Seattle’s plan, than at a school that is 30 percent Asian-American, 25 percent
African-American, 25 percent Latino, and 20 percent white, which under
Seattle’s definition would be racially concentrated.

Similarly, Jefferson County’s expert referred to the importance of having “at
least 20 percent” minority group representation for the group “to be visible
enough to make a difference,” and noted that “small isolated minority groups
in a school are not likely to have a strong effect on the overall school.” The
Jefferson County plan, however, is based on a goal of replicating at each
school “an African-American enrollment equivalent to the average district-
wide African-American enrollment.” Joshua McDonald’s requested transfer
was denied because his race was listed as “other” rather than black, and
allowing the transfer would have had an adverse effect on the racial
guideline compliance of Young Elementary, the school he sought to leave. At
the time, however, Young Elementary was 46.8 percent black. The transfer
might have had an adverse effect on the effort to approach district-wide
racial proportionality at Young, but it had nothing to do with preventing
either the black or “other” group from becoming “small” or “isolated” at
Young.

In fact, in each case the extreme measure of relying on race in assignments is
unnecessary to achieve the stated goals, even as defined by the districts. For
example, at Franklin High School in Seattle, the racial tiebreaker was applied
because nonwhite enrollment exceeded 69 percent, and resulted in an
incoming ninth-grade class in 2000-2001 that was 30.3 percent Asian-
American, 21.9 percent African-American, 6.8 percent Latino, 0.5 percent
Native-American, and 40.5 percent Caucasian. Without the racial tiebreaker,
the class would have been 39.6 percent Asian-American, 30.2 percent
African-American, 8.3 percent Latino, 1.1 percent Native-American, and 20.8
percent Caucasian. When the actual racial breakdown is considered,
enrolling students without regard to their race yields a substantially diverse
student body under any definition of diversity.
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* * * *Accepting racial balancing as a compelling state interest would justify
the imposition of racial proportionality throughout American society,
contrary to our repeated recognition that “[a]t the heart of the Constitution’s
guarantee of equal protection lies the simple command that the Government
must treat citizens as individuals, not as simply components of a racial,
religious, sexual or national class.” Allowing racial balancing as a compelling
end in itself would “effectively assur[e] that race will always be relevant in
American life, and that the ‘ultimate goal’ of ‘eliminating entirely from
governmental decisionmaking such irrelevant factors as a human being’s
race’ will never be achieved.” Croson, (plurality opinion of O’Connor, J.). An
interest “linked to nothing other than proportional representation of various
races ... would support indefinite use of racial classifications, employed first
to obtain the appropriate mixture of racial views and then to ensure that the
[program] continues to reflect that mixture.”

* ***The principle that racial balancing is not permitted is one of substance,
not semantics. Racial balancing is not transformed from “patently
unconstitutional” to a compelling state interest simply by relabeling it “racial
diversity.” While the school districts use various verbal formulations to
describe the interest they seek to promote—racial diversity, avoidance of
racial isolation, racial integration—they offer no definition of the interest
that suggests it differs from racial balance. (“Q. What’s your understanding of
when a school suffers from racial isolation? A. I don’t have a definition for
that”); (“I don’t think we've ever sat down and said, ‘Define racially
concentrated school exactly on point in quantitative terms.” I don’t think
we’ve ever had that conversation”); (“Q. How does the Jefferson County
School Board define diversity ... ?” “A. Well, we want to have the schools that
make up the percentage of students of the population”).

Jefferson County phrases its interest as “racial integration,” but integration
certainly does not require the sort of racial proportionality reflected in its
plan. Even in the context of mandatory desegregation, we have stressed that
racial proportionality is not required. * * * *

However closely related race-based assignments may be to achieving racial
balance, that itself cannot be the goal, whether labeled “racial diversity” or
anything else. To the extent the objective is sufficient diversity so that
students see fellow students as individuals rather than solely as members of
a racial group, using means that treat students solely as members of a racial
group is fundamentally at cross-purposes with that end.

C

The districts assert, as they must, that the way in which they have employed
individual racial classifications is necessary to achieve their stated ends. The
minimal effect these classifications have on student assignments, however,
suggests that other means would be effective. Seattle’s racial tiebreaker
results, in the end, only in shifting a small number of students between
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schools. Approximately 307 student assignments were affected by the racial
tiebreaker in 2000-2001; the district was able to track the enrollment status
of 293 of these students. Of these, 209 were assigned to a school that was one
of their choices, 87 of whom were assigned to the same school to which they
would have been assigned without the racial tiebreaker. Eighty-four students
were assigned to schools that they did not list as a choice, but 29 of those
students would have been assigned to their respective school without the
racial tiebreaker, and 3 were able to attend one of the oversubscribed
schools due to waitlist and capacity adjustments. In over one-third of the
assignments affected by the racial tiebreaker, then, the use of race in the end
made no difference, and the district could identify only 52 students who were
ultimately affected adversely by the racial tiebreaker in that it resulted in
assignment to a school they had not listed as a preference and to which they
would not otherwise have been assigned. * * * *

Similarly, Jefferson County’s use of racial classifications has only a minimal
effect on the assignment of students.* * * *

While we do not suggest that greater use of race would be preferable, the
minimal impact of the districts’ racial classifications on school enrollment
casts doubt on the necessity of using racial classifications. In Grutter, the
consideration of race was viewed as indispensable in more than tripling
minority representation at the law school—from 4 to 14.5 percent. Here the
most Jefferson County itself claims is that “because the guidelines provide a
firm definition of the Board’s goal of racially integrated schools, they ‘provide
administrators with the authority to facilitate, negotiate and collaborate with
principals and staff to maintain schools within the 15-50% range.””
Classifying and assigning schoolchildren according to a binary conception of
race is an extreme approach in light of our precedents and our Nation's
history of using race in public schools, and requires more than such an
amorphous end to justify it. * * * *

IV

Justice Breyer’s dissent takes a different approach to these cases, one that
fails to ground the result it would reach in law. Instead, it selectively relies on
inapplicable precedent and even dicta while dismissing contrary holdings,
alters and misapplies our well-established legal framework for assessing
equal protection challenges to express racial classifications, and greatly
exaggerates the consequences of today’s decision. * * * *

At the same time it relies on inapplicable desegregation cases, misstatements
of admitted dicta, and other noncontrolling pronouncements, Justice Breyer’s
dissent candidly dismisses the significance of this Court’s repeated holdings
that all racial classifications must be reviewed under strict scrutiny, arguing
that a different standard of review should be applied because the districts
use race for beneficent rather than malicious purposes.
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This Court has recently reiterated, however, that “ ‘all racial classifications
[imposed by government] ... must be analyzed by a reviewing court under
strict scrutiny.”” (quoting Adarand). See also Grutter (“|G]lovernmental action
based on race—a group classification long recognized as in most
circumstances irrelevant and therefore prohibited—should be subjected to
detailed judicial inquiry” (internal quotation marks and emphasis omitted)).
Justice Breyer nonetheless relies on the good intentions and motives of the
school districts, stating that he has found “no case that ... repudiated this
constitutional asymmetry between that which seeks to exclude and that

which seeks to include members of minority races.” We have found many. * *
k 3k

This argument that different rules should govern racial classifications
designed to include rather than exclude is not new; it has been repeatedly
pressed in the past, see, e.g., Gratz (Breyer, ]., concurring in judgment) and
(Ginsburg, J., dissenting); Adarand (Stevens, ]., dissenting); Wygant, (Stevens,
J., dissenting), and has been repeatedly rejected. See also Bakke (opinion of
Powell, ].) (rejecting argument that strict scrutiny should be applied only to
classifications that disadvantage minorities, stating “[r]acial and ethnic
distinctions of any sort are inherently suspect and thus call for the most
exacting judicial examination”).

* * * Justice Breyer’s position comes down to a familiar claim: The end
justifies the means. He admits that “there is a cost in applying ‘a state-
mandated racial label,’ ” but he is confident that the cost is worth paying. Our
established strict scrutiny test for racial classifications, however, insists on
“detailed examination, both as to ends and as to means.” Adarand (emphasis
added). Simply because the school districts may seek a worthy goal does not
mean they are free to discriminate on the basis of race to achieve it, or that
their racial classifications should be subject to less exacting scrutiny.

Despite his argument that these cases should be evaluated under a “standard
of review that is not ‘strict’ in the traditional sense of that word,” Justice
Breyer still purports to apply strict scrutiny to these cases. It is evident,
however, that Justice Breyer’s brand of narrow tailoring is quite unlike
anything found in our precedents. * * * *

Justice Breyer repeatedly urges deference to local school boards on these
issues. Such deference “is fundamentally at odds with our equal protection
jurisprudence. We put the burden on state actors to demonstrate that their
race-based policies are justified.”

Justice Breyer’s dissent ends on an unjustified note of alarm. It predicts that
today’s decision “threaten[s]” the validity of “[hJundreds of state and federal
statutes and regulations.” But the examples the dissent mentions—for
example, a provision of the No Child Left Behind Act that requires States to
set measurable objectives to track the achievement of students from major
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racial and ethnic groups—have nothing to do with the pertinent issues in
these cases.

Justice Breyer also suggests that other means for achieving greater racial
diversity in schools are necessarily unconstitutional if the racial
classifications at issue in these cases cannot survive strict scrutiny. These
other means—e.g., where to construct new schools, how to allocate resources
among schools, and which academic offerings to provide to attract students
to certain schools—implicate different considerations than the explicit racial
classifications at issue in these cases, and we express no opinion on their
validity—not even in dicta. Rather, we employ the familiar and well-
established analytic approach of strict scrutiny to evaluate the plans at issue
today, an approach that in no way warrants the dissent’s cataclysmic
concerns. Under that approach, the school districts have not carried their
burden of showing that the ends they seek justify the particular extreme
means they have chosen—classifying individual students on the basis of their
race and discriminating among them on that basis.

* * *

If the need for the racial classifications embraced by the school districts is
unclear, even on the districts’ own terms, the costs are undeniable.
“[D]istinctions between citizens solely because of their ancestry are by their
very nature odious to a free people whose institutions are founded upon the
doctrine of equality.” Adarand (internal quotation marks omitted).
Government action dividing us by race is inherently suspect because such
classifications promote “notions of racial inferiority and lead to a politics of
racial hostility,” Croson, “reinforce the belief, held by too many for too much
of our history, that individuals should be judged by the color of their skin,”
Shaw v. Reno (1993) , and “endorse race-based reasoning and the conception
of a Nation divided into racial blocs, thus contributing to an escalation of
racial hostility and conflict.” Metro Broadcasting (0O’Connor, J., dissenting). As
the Court explained in Rice v. Cayetano (2000), “[o]ne of the principal
reasons race is treated as a forbidden classification is that it demeans the
dignity and worth of a person to be judged by ancestry instead of by his or
her own merit and essential qualities.”

All this is true enough in the contexts in which these statements were
made—government contracting, voting districts, allocation of broadcast
licenses, and electing state officers—but when it comes to using race to
assign children to schools, history will be heard. In Brown v. Board of
Education (1954) (Brown I), we held that segregation deprived black children
of equal educational opportunities regardless of whether school facilities and
other tangible factors were equal, because government classification and
separation on grounds of race themselves denoted inferiority. It was not the
inequality of the facilities but the fact of legally separating children on the
basis of race on which the Court relied to find a constitutional violation in
1954. See id., at 494 (““The impact [of segregation] is greater when it has the
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sanction of the law’”). The next Term, we accordingly stated that “full
compliance” with Brown I required school districts “to achieve a system of
determining admission to the public schools on a nonracial basis.” Brown Il
(emphasis added).

The parties and their amici debate which side is more faithful to the heritage
of Brown, but the position of the plaintiffs in Brown was spelled out in their
brief and could not have been clearer: “[T]he Fourteenth Amendment
prevents states from according differential treatment to American children
on the basis of their color or race.” Brief for Appellants in Nos. 1, 2, and 4 and
for Respondents in No. 10 on Reargument in Brown [ (Summary of
Argument). What do the racial classifications at issue here do, if not accord
differential treatment on the basis of race? As counsel who appeared before
this Court for the plaintiffs in Brown put it: “We have one fundamental
contention which we will seek to develop in the course of this argument, and
that contention is that no State has any authority under the equal-protection
clause of the Fourteenth Amendment to use race as a factor in affording
educational opportunities among its citizens.” Tr. of Oral Arg. in Brown I, p. 7
(Robert L. Carter, Dec. 9, 1952). There is no ambiguity in that statement. And
it was that position that prevailed in this Court, which emphasized in its
remedial opinion that what was “[a]t stake is the personal interest of the
plaintiffs in admission to public schools as soon as practicable on a
nondiscriminatory basis,” and what was required was “determining
admission to the public schools on a nonracial basis.” Brown Il (emphasis
added). What do the racial classifications do in these cases, if not determine
admission to a public school on a racial basis? Before Brown, schoolchildren
were told where they could and could not go to school based on the color of
their skin. The school districts in these cases have not carried the heavy
burden of demonstrating that we should allow this once again—even for very
different reasons. For schools that never segregated on the basis of race, such
as Seattle, or that have removed the vestiges of past segregation, such as
Jefferson County, the way “to achieve a system of determining admission to
the public schools on a nonracial basis,” Brown II, is to stop assigning
students on a racial basis. The way to stop discrimination on the basis of race
is to stop discriminating on the basis of race.

The judgments of the Courts of Appeals for the Sixth and Ninth Circuits are
reversed, and the cases are remanded for further proceedings.

[t is so ordered.
JUSTICE KENNEDY, CONCURRING IN PART AND CONCURRING IN THE JUDGMENT.

The Nation’s schools strive to teach that our strength comes from people of
different races, creeds, and cultures uniting in commitment to the freedom of
all. In these cases two school districts in different parts of the country seek to
teach that principle by having classrooms that reflect the racial makeup of
the surrounding community. That the school districts consider these plans to
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be necessary should remind us our highest aspirations are yet unfulfilled. But
the solutions mandated by these school districts must themselves be lawful.
To make race matter now so that it might not matter later may entrench the
very prejudices we seek to overcome. In my view the state-mandated racial
classifications at issue, official labels proclaiming the race of all persons in a
broad class of citizens—elementary school students in one case, high school
students in another—are unconstitutional as the cases now come to us.

I agree with The Chief Justice that we have jurisdiction to decide the cases
before us and join Parts I and II of the Court’s opinion. I also join Parts I11-A
and III-C for reasons provided below. My views do not allow me to join the
balance of the opinion by The Chief Justice, which seems to me to be
inconsistent in both its approach and its implications with the history,
meaning, and reach of the Equal Protection Clause.

|
{omitted}

{Justice Kennedy does state that “Diversity, depending on its meaning and
definition, is a compelling educational goal a school district may pursue, but
finds the school districts’ use of racial categories are not justified and are not
narrowly tailored.}

11

Our Nation from the inception has sought to preserve and expand the
promise of liberty and equality on which it was founded. Today we enjoy a
society that is remarkable in its openness and opportunity. Yet our tradition
is to go beyond present achievements, however significant, and to recognize
and confront the flaws and injustices that remain. This is especially true
when we seek assurance that opportunity is not denied on account of race.
The enduring hope is that race should not matter; the reality is that too often
it does.

This is by way of preface to my respectful submission that parts of the
opinion by The Chief Justice imply an all-too-unyielding insistence that race
cannot be a factor in instances when, in my view, it may be taken into
account. The plurality opinion is too dismissive of the legitimate interest
government has in ensuring all people have equal opportunity regardless of
their race. The plurality’s postulate that “[t]he way to stop discrimination on
the basis of race is to stop discriminating on the basis of race,” is not
sufficient to decide these cases. Fifty years of experience since Brown v.
Board of Education (1954) should teach us that the problem before us defies
so easy a solution. School districts can seek to reach Brown’s objective of
equal educational opportunity. The plurality opinion is at least open to the
interpretation that the Constitution requires school districts to ignore the
problem of de facto resegregation in schooling. I cannot endorse that
conclusion. To the extent the plurality opinion suggests the Constitution
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mandates that state and local school authorities must accept the status quo of
racial isolation in schools, it is, in my view, profoundly mistaken.

The statement by Justice Harlan that “[o]Jur Constitution is color-blind” was
most certainly justified in the context of his dissent in Plessy v. Ferguson
(1896). The Court’s decision in that case was a grievous error it took far too
long to overrule. Plessy, of course, concerned official classification by race
applicable to all persons who sought to use railway carriages. And, as an
aspiration, Justice Harlan’s axiom must command our assent. In the real
world, it is regrettable to say, it cannot be a universal constitutional principle.

In the administration of public schools by the state and local authorities it is
permissible to consider the racial makeup of schools and to adopt general
policies to encourage a diverse student body, one aspect of which is its racial
composition. Cf. Grutter v. Bollinger (2003); id (Kennedy, ]., dissenting). If
school authorities are concerned that the student-body compositions of
certain schools interfere with the objective of offering an equal educational
opportunity to all of their students, they are free to devise race-conscious
measures to address the problem in a general way and without treating each
student in different fashion solely on the basis of a systematic, individual
typing by race.

School boards may pursue the goal of bringing together students of diverse
backgrounds and races through other means, including strategic site
selection of new schools; drawing attendance zones with general recognition
of the demographics of neighborhoods; allocating resources for special
programs; recruiting students and faculty in a targeted fashion; and tracking
enrollments, performance, and other statistics by race. These mechanisms
are race conscious but do not lead to different treatment based on a
classification that tells each student he or she is to be defined by race, so it is
unlikely any of them would demand strict scrutiny to be found permissible.
Executive and legislative branches, which for generations now have
considered these types of policies and procedures, should be permitted to
employ them with candor and with confidence that a constitutional violation
does not occur whenever a decisionmaker considers the impact a given
approach might have on students of different races. Assigning to each
student a personal designation according to a crude system of individual
racial classifications is quite a different matter; and the legal analysis changes
accordingly.

Each respondent has asserted that its assignment of individual students by
race is permissible because there is no other way to avoid racial isolation in
the school districts. Yet, as explained, each has failed to provide the support
necessary for that proposition. And individual racial classifications employed
in this manner may be considered legitimate only if they are a last resort to
achieve a compelling interest.
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In the cases before us it is noteworthy that the number of students whose
assignment depends on express racial classifications is limited. [ join Part III-
C of the Court’s opinion because I agree that in the context of these plans, the
small number of assignments affected suggests that the schools could have
achieved their stated ends through different means. These include the
facially race-neutral means set forth above or, if necessary, a more nuanced,
individual evaluation of school needs and student characteristics that might
include race as a component. The latter approach would be informed by
Grutter, though of course the criteria relevant to student placement would
differ based on the age of the students, the needs of the parents, and the role
of the schools.

I11

{discussion of Justice Breyer’s dissent omitted}

* * *

This Nation has a moral and ethical obligation to fulfill its historic
commitment to creating an integrated society that ensures equal opportunity
for all of its children. A compelling interest exists in avoiding racial isolation,
an interest that a school district, in its discretion and expertise, may choose
to pursue. Likewise, a district may consider it a compelling interest to
achieve a diverse student population. Race may be one component of that
diversity, but other demographic factors, plus special talents and needs,
should also be considered. What the government is not permitted to do,
absent a showing of necessity not made here, is to classify every student on
the basis of race and to assign each of them to schools based on that
classification. Crude measures of this sort threaten to reduce children to
racial chits valued and traded according to one school’s supply and another’s
demand.

That statement, to be sure, invites this response: A sense of stigma may
already become the fate of those separated out by circumstances beyond
their immediate control. But to this the replication must be: Even so,
measures other than differential treatment based on racial typing of
individuals first must be exhausted.

The decision today should not prevent school districts from continuing the
important work of bringing together students of different racial, ethnic, and
economic backgrounds. Due to a variety of factors—some influenced by
government, some not—neighborhoods in our communities do not reflect
the diversity of our Nation as a whole. Those entrusted with directing our
public schools can bring to bear the creativity of experts, parents,
administrators, and other concerned citizens to find a way to achieve the
compelling interests they face without resorting to widespread
governmental allocation of benefits and burdens on the basis of racial
classifications.

With this explanation I concur in the judgment of the Court.
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STEVENS, J., FILED A DISSENTING OPINION.

While I join Justice Breyer's eloquent and unanswerable dissent in its
entirety, it is appropriate to add these words.

There is a cruel irony in The Chief Justice's reliance on our decision in Brown
v. Board of Education. The first sentence in the concluding paragraph of his
opinion states: "Before Brown, schoolchildren were told where they could
and could not go to school based on the color of their skin." This sentence
reminds me of Anatole France's observation: "[T]he majestic equality of the
la[w], forbid[s] rich and poor alike to sleep under bridges, to beg in the
streets, and to steal their bread.” The Chief Justice fails to note that it was
only black schoolchildren who were so ordered; indeed, the history books do
not tell stories of white children struggling to attend black schools. In this
and other ways, The Chief Justice rewrites the history of one of this Court's
most important decisions. ** **

BREYER, J., FILED A DISSENTING OPINION, IN WHICH STEVENS, SOUTER, AND GINSBURG, J].,
JOINED.

These cases consider the longstanding efforts of two local school boards to
integrate their public schools. The school board plans before us resemble
many others adopted in the last 50 years by primary and secondary schools
throughout the Nation. All of those plans represent local efforts to bring
about the kind of racially integrated education that Brown v. Board of
Education long ago promised--efforts that this Court has repeatedly required,
permitted, and encouraged local authorities to undertake. This Court has
recognized that the public interests at stake in such cases are "compelling.”
We have approved of "narrowly tailored" plans that are no less race-
conscious than the plans before us. And we have understood that the
Constitution permits local communities to adopt desegregation plans even
where it does not require them to do so.

The plurality pays inadequate attention to this law, to past opinions'
rationales, their language, and the contexts in which they arise. As a result, it
reverses course and reaches the wrong conclusion. In doing so, it distorts
precedent, it misapplies the relevant constitutional principles, it announces
legal rules that will obstruct efforts by state and local governments to deal
effectively with the growing resegregation of public schools, it threatens to
substitute for present calm a disruptive round of race-related litigation, and
it undermines Brown's promise of integrated primary and secondary
education that local communities have sought to make a reality. This cannot
be justified in the name of the Equal Protection Clause. * * * *
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Fisher v. University of Texas at Austin (Fisher I)
570 U.S. __(2013)

KENNEDY, J., DELIVERED THE OPINION OF THE COURT, IN WHICH ROBERTS, C.]., AND SCALIA, THOMAS,
BREYER, ALITO, AND SOTOMAYOR, ]]., JOINED. SCALIA, ]., AND THOMAS, ]., FILED CONCURRING OPINIONS.
GINSBURG, ]., FILED A DISSENTING OPINION. KAGAN, J., TOOK NO PART IN THE CONSIDERATION OR DECISION
OF THE CASE.

JUSTICE KENNEDY DELIVERED THE OPINION OF THE COURT.
I
A

Located in Austin, Texas, on the most renowned campus of the Texas state
university system, the University is one of the leading institutions of higher
education in the Nation. Admission is prized and competitive. In 2008, when
petitioner sought admission to the University’s entering class, she was 1 of
29,501 applicants. From this group 12,843 were admitted, and 6,715
accepted and enrolled. Petitioner was denied admission.

In recent years the University has used three different programs to evaluate
candidates for admission. The first is the program it used for some years
before 1997, when the University considered two factors: a numerical score
reflecting an applicant’s test scores and academic performance in high school
(Academic Index or Al), and the applicant’s race. In 1996, this system was
held unconstitutional by the United States Court of Appeals for the Fifth
Circuit. It ruled the University’s consideration of race violated the Equal
Protection Clause because it did not further any compelling government
interest. Hopwood v. Texas.

The second program was adopted to comply with the Hopwood decision. The
University stopped considering race in admissions and substituted instead a
new holistic metric of a candidate’s potential contribution to the University,
to be used in conjunction with the Academic Index. This “Personal
Achievement Index” (PAI) measures a student’s leadership and work
experience, awards, extracurricular activities, community service, and other
special circumstances that give insight into a student’s background. These
included growing up in a single-parent home, speaking a language other than
English at home, significant family responsibilities assumed by the applicant,
and the general socioeconomic condition of the student’s family. Seeking to
address the decline in minority enrollment after Hopwood, the University
also expanded its outreach programs.

The Texas State Legislature also responded to the Hopwood decision. It
enacted a measure known as the Top Ten Percent Law * * * * [which] grants
automatic admission to any public state college, including the University, to
all students in the top 10% of their class at high schools in Texas that comply
with certain standards.
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The University’s revised admissions process, coupled with the operation of
the Top Ten Percent Law, resulted in a more racially diverse environment at
the University. Before the admissions program at issue in this case, in the last
year under the post-Hopwood Al/PAI system that did not consider race, the
entering class was 4.5% African-American and 16.9% Hispanic. This is in
contrast with the 1996 pre-Hopwood and Top Ten Percent regime, when
race was explicitly considered, and the University’s entering freshman class
was 4.1% African-American and 14.5% Hispanic.

Following this Court’s decisions in Grutter v. Bollinger and Gratz v. Bollinger,
the University adopted a third admissions program, the 2004 program in
which the University reverted to explicit consideration of race. This is the
program here at issue. In Grutter, the Court upheld the use of race as one of
many “plus factors” in an admissions program that considered the overall
individual contribution of each candidate. In Gratz, by contrast, the Court
held unconstitutional Michigan’s undergraduate admissions program, which
automatically awarded points to applicants from certain racial minorities.

The University’s plan to resume race-conscious admissions was given formal
expression in June 2004 in an internal document entitled Proposal to
Consider Race and Ethnicity in Admissions (Proposal). The Proposal relied in
substantial part on a study of a subset of undergraduate classes containing
between 5 and 24 students. It showed that few of these classes had
significant enrollment by members of racial minorities. In addition the
Proposal relied on what it called “anecdotal” reports from students regarding
their “interaction in the classroom.” The Proposal concluded that the
University lacked a “critical mass” of minority students and that to remedy
the deficiency it was necessary to give explicit consideration to race in the
undergraduate admissions program.

To implement the Proposal the University included a student’s race as a
component of the PAI score, beginning with applicants in the fall of 2004. The
University asks students to classify themselves from among five predefined
racial categories on the application. Race is not assigned an explicit
numerical value, but it is undisputed that race is a meaningful factor.

Once applications have been scored, they are plotted on a grid with the
Academic Index on the x-axis and the Personal Achievement Index on the y-
axis. On that grid students are assigned to so-called cells based on their
individual scores. All students in the cells falling above a certain line are
admitted. All students below the line are not. Each college—such as Liberal
Arts or Engineering—admits students separately. So a student is considered
initially for her first-choice college, then for her second choice, and finally for
general admission as an undeclared major.

Petitioner applied for admission to the University’s 2008 entering class and
was rejected. She sued the University and various University officials in the
United States District Court for the Western District of Texas. She alleged that
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the University’s consideration of race in admissions violated the Equal
Protection Clause. The parties cross-moved for summary judgment. The
District Court granted summary judgment to the University. The United
States Court of Appeals for the Fifth Circuit affirmed. It held that Grutter
required courts to give substantial deference to the University, both in the
definition of the compelling interest in diversity’s benefits and in deciding
whether its specific plan was narrowly tailored to achieve its stated goal.
Applying that standard, the court upheld the University’s admissions plan.

Over the dissent of seven judges, the Court of Appeals denied petitioner’s
request for rehearing en banc. Petitioner sought a writ of certiorari. The writ
was granted.

B

Among the Court’s cases involving racial classifications in education, there
are three decisions that directly address the question of considering racial
minority status as a positive or favorable factor in a university’s admissions
process, with the goal of achieving the educational benefits of a more diverse
student body: Bakke; Gratz; and Grutter. We take those cases as given for
purposes of deciding this case.

We begin with the principal opinion authored by Justice Powell in Bakke. In
Bakke, the Court considered a system used by the medical school of the
University of California at Davis. From an entering class of 100 students the
school had set aside 16 seats for minority applicants. In holding this program
impermissible under the Equal Protection Clause Justice Powell’s opinion
stated certain basic premises. First, “decisions based on race or ethnic origin
by faculties and administrations of state universities are reviewable under
the Fourteenth Amendment.” The principle of equal protection admits no
“artificial line of a ‘two-class theory’ ” that “permits the recognition of special
wards entitled to a degree of protection greater than that accorded others.” It
is therefore irrelevant that a system of racial preferences in admissions may
seem benign. Any racial classification must meet strict scrutiny, for when
government decisions “touch upon an individual’s race or ethnic background,
he is entitled to a judicial determination that the burden he is asked to bear
on that basis is precisely tailored to serve a compelling governmental
interest.”

Next, Justice Powell identified one compelling interest that could justify the
consideration of race: the interest in the educational benefits that flow from a
diverse student body. Redressing past discrimination could not serve as a
compelling interest, because a university’s “broad mission [of] education” is
incompatible with making the “judicial, legislative, or administrative findings
of constitutional or statutory violations” necessary to justify remedial racial
classification.

The attainment of a diverse student body, by contrast, serves values beyond
race alone, including enhanced class-room dialogue and the lessening of
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racial isolation and stereotypes. The academic mission of a university is “a
special concern of the First Amendment.” Part of “‘the business of a
university [is] to provide that atmosphere which is most conducive to
speculation, experiment, and creation,’ ” and this in turn leads to the question
of “ ‘who may be admitted to study.””

Justice Powell’s central point, however, was that this interest in securing
diversity’s benefits, although a permissible objective, is complex. “It is not an
interest in simple ethnic diversity, in which a specified percentage of the
student body is in effect guaranteed to be members of selected ethnic groups,
with the remaining percentage an undifferentiated aggregation of students.
The diversity that furthers a compelling state interest encompasses a far
broader array of qualifications and characteristics of which racial or ethnic
origin is but a single though important element.”

In Gratz and Grutter the Court endorsed the precepts stated by Justice
Powell. In Grutter, the Court reaffirmed his conclusion that obtaining the
educational benefits of “student body diversity is a compelling state interest
that can justify the use of race in university admissions.”

As Gratz and Grutter observed, however, this follows only if a clear
precondition is met: The particular admissions process used for this
objective is subject to judicial review. Race may not be considered unless the
admissions process can withstand strict scrutiny. “Nothing in Justice Powell’s
opinion in Bakke signaled that a university may employ whatever means it
desires to achieve the stated goal of diversity without regard to the limits
imposed by our strict scrutiny analysis.” Gratz. “To be narrowly tailored, a
race-conscious admissions program cannot use a quota system,” Grutter, but
instead must “remain flexible enough to ensure that each applicant is
evaluated as an individual and not in a way that makes an applicant’s race or
ethnicity the defining feature of his or her application.” Strict scrutiny
requires the university to demonstrate with clarity that its “purpose or
interest is both constitutionally permissible and substantial, and that its use
of the classification is necessary ... to the accomplishment of its purpose.”
Bakke (opinion of Powell, ].).

While these are the cases that most specifically address the central issue in
this case, additional guidance may be found in the Court’s broader equal
protection jurisprudence which applies in this context. “Distinctions between
citizens solely because of their ancestry are by their very nature odious to a
free people,” and therefore “are contrary to our traditions and hence
constitutionally suspect.” “‘[B]ecause racial characteristics so seldom
provide a relevant basis for disparate treatment,’” Richmond v. J. A. Croson
Co., “the Equal Protection Clause demands that racial classifications... be
subjected to the ‘most rigid scrutiny.”” Loving v. Virginia.

To implement these canons, judicial review must begin from the position that
“any official action that treats a person differently on account of his race or
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ethnic origin is inherently suspect.” Strict scrutiny is a searching
examination, and it is the government that bears the burden to prove “ ‘that
the reasons for any [racial] classification [are] clearly identified and
unquestionably legitimate,” ” Croson.

II

Grutter made clear that racial “classifications are constitutional only if they
are narrowly tailored to further compelling governmental interests.” And
Grutter endorsed Justice Powell’s conclusion in Bakke that “the attainment of
a diverse student body ... is a constitutionally permissible goal for an
institution of higher education.” Thus, under Grutter, strict scrutiny must be
applied to any admissions program using racial categories or classifications.

)«

According to Grutter, a university’s “educational judgment that such diversity
is essential to its educational mission is one to which we defer.” Grutter
concluded that the decision to pursue “the educational benefits that flow
from student body diversity,” that the University deems integral to its
mission is, in substantial measure, an academic judgment to which some, but
not complete, judicial deference is proper under Grutter. A court, of course,
should ensure that there is a reasoned, principled explanation for the
academic decision. On this point, the District Court and Court of Appeals
were correct in finding that Grutter calls for deference to the University’s
conclusion, “ ‘based on its experience and expertise,’ ” that a diverse student
body would serve its educational goals. There is disagreement about whether
Grutter was consistent with the principles of equal protection in approving
this compelling interest in diversity. But the parties here do not ask the Court
to revisit that aspect of Grutter’s holding.

A university is not permitted to define diversity as “some specified
percentage of a particular group merely because of its race or ethnic origin.”
Bakke. “That would amount to outright racial balancing, which is patently
unconstitutional.” Grutter. “Racial balancing is not transformed from
‘patently unconstitutional’ to a compelling state interest simply by relabeling
it ‘racial diversity.”” Parents Involved in Community Schools v. Seattle School
Dist. No. 1.

Once the University has established that its goal of diversity is consistent
with strict scrutiny, however, there must still be a further judicial
determination that the admissions process meets strict scrutiny in its
implementation. The University must prove that the means chosen by the
University to attain diversity are narrowly tailored to that goal. On this point,
the University receives no deference. Grutter made clear that it is for the
courts, not for university administrators, to ensure that “[t]he means chosen
to accomplish the [government’s] asserted purpose must be specifically and
narrowly framed to accomplish that purpose.” True, a court can take account
of a university’s experience and expertise in adopting or rejecting certain
admissions processes. But, as the Court said in Grutter, it remains at all times
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the University’s obligation to demonstrate, and the Judiciary’s obligation to
determine, that admissions processes “ensure that each applicant is
evaluated as an individual and not in a way that makes an applicant’s race or
ethnicity the defining feature of his or her application.”

Narrow tailoring also requires that the reviewing court verify that it is
“necessary” for a university to use race to achieve the educational benefits of
diversity. Bakke. This involves a careful judicial inquiry into whether a
university could achieve sufficient diversity without using racial
classifications. Although “[n]arrow tailoring does not require exhaustion of
every conceivable race-neutral alternative,” strict scrutiny does require a
court to examine with care, and not defer to, a university’s “serious, good
faith consideration of workable race-neutral alternatives.” See Grutter
(emphasis added). Consideration by the university is of course necessary, but
it is not sufficient to satisfy strict scrutiny: The reviewing court must
ultimately be satisfied that no workable race-neutral alternatives would
produce the educational benefits of diversity. If “‘a nonracial approach ...
could promote the substantial interest about as well and at tolerable
administrative expense,’” then the university may not consider race. A
plaintiff, of course, bears the burden of placing the validity of a university’s
adoption of an affirmative action plan in issue. But strict scrutiny imposes on
the university the ultimate burden of demonstrating, before turning to racial
classifications, that available, workable race-neutral alternatives do not
suffice.

Rather than perform this searching examination, however, the Court of
Appeals held petitioner could challenge only “whether [the University’s]
decision to reintroduce race as a factor in admissions was made in good
faith.” And in considering such a challenge, the court would “presume the
University acted in good faith” and place on petitioner the burden of
rebutting that presumption. The Court of Appeals held that to “second-guess
the merits” of this aspect of the University’s decision was a task it was “ill-
equipped to perform” and that it would attempt only to “ensure that [the
University’s] decision to adopt a race-conscious admissions policy followed
from [a process of] good faith consideration.” The Court of Appeals thus
concluded that “the narrow-tailoring inquiry—like the compelling-interest
inquiry—is undertaken with a degree of deference to the Universit[y].”.
Because “the efforts of the University have been studied, serious, and of high
purpose,” the Court of Appeals held that the use of race in the admissions
program fell within “a constitutionally protected zone of discretion.”

These expressions of the controlling standard are at odds with Grutter’s
command that “all racial classifications imposed by government ‘must be
analyzed by a reviewing court under strict scrutiny.”” In Grutter, the Court
approved the plan at issue upon concluding that it was not a quota, was
sufficiently flexible, was limited in time, and followed “serious, good faith
consideration of workable race-neutral alternatives.” As noted above, the

225



parties do not challenge, and the Court therefore does not consider, the
correctness of that determination.

Grutter did not hold that good faith would forgive an impermissible
consideration of race. It must be remembered that “the mere recitation of a
‘benign’ or legitimate purpose for a racial classification is entitled to little or
no weight.” Croson. Strict scrutiny does not permit a court to accept a school’s
assertion that its admissions process uses race in a permissible way without
a court giving close analysis to the evidence of how the process works in
practice.

* % * *The District Court and Court of Appeals confined the strict scrutiny
inquiry in too narrow a way by deferring to the University’s good faith in its
use of racial classifications and affirming the grant of summary judgment on
that basis. The Court vacates that judgment, but fairness to the litigants and
the courts that heard the case requires that it be remanded so that the
admissions process can be considered and judged under a correct analysis.
Unlike Grutter, which was decided after trial, this case arises from cross-
motions for summary judgment. In this case, as in similar cases, in
determining whether summary judgment in favor of the University would be
appropriate, the Court of Appeals must assess whether the University has
offered sufficient evidence that would prove that its admissions program is
narrowly tailored to obtain the educational benefits of diversity. Whether
this record—and not “simple ... assurances of good intention”—is sufficient
is a question for the Court of Appeals in the first instance.

“« ¢

Strict scrutiny must not be “ ‘strict in theory, but fatal in fact,’ ” Adarand. But
the opposite is also true. Strict scrutiny must not be strict in theory but feeble
in fact. In order for judicial review to be meaningful, a university must make
a showing that its plan is narrowly tailored to achieve the only interest that
this Court has approved in this context: the benefits of a student body
diversity that “encompasses a ... broa[d] array of qualifications and
characteristics of which racial or ethnic origin is but a single though
important element.” Bakke (opinion of Powell, ].). The judgment of the Court
of Appeals is vacated, and the case is remanded for further proceedings
consistent with this opinion.

It is so ordered.
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JUSTICE THOMAS, CONCURRING.

[ join the Court’s opinion because I agree that the Court of Appeals did not
apply strict scrutiny to the University of Texas at Austin’s (University) use of
racial discrimination in admissions decisions. | write separately to explain
that [ would overrule Grutter v. Bollinger, and hold that a State’s use of race in
higher education admissions decisions is categorically prohibited by the
Equal Protection Clause.

[
A

The Fourteenth Amendment provides that no State shall “deny to any person
... the equal protection of the laws.” The Equal Protection Clause guarantees
every person the right to be treated equally by the State, without regard to
race. “At the heart of this [guarantee] lies the principle that the government
must treat citizens as individuals, and not as members of racial, ethnic, or
religious groups.” Missouri v. Jenkins (1995) (Thomas, J., concurring). “It is for
this reason that we must subject all racial classifications to the strictest of
scrutiny.” Id.

Under strict scrutiny, all racial classifications are categorically prohibited
unless they are “ ‘necessary to further a compelling governmental interest
and “narrowly tailored to that end.” This most exacting standard “has proven
automatically fatal” in almost every case. Jenkins (Thomas, ]., concurring).
And rightly so. “Purchased at the price of immeasurable human suffering, the
equal protection principle reflects our Nation’s understanding that [racial]
classifications ultimately have a destructive impact on the individual and our
society.” Adarand Constructors, Inc. v. Pefia (Thomas, |., concurring in part
and concurring in judgment). “The Constitution abhors classifications based
on race” because “every time the government places citizens on racial
registers and makes race relevant to the provision of burdens or benefits, it
demeans us all.” Grutter (Thomas, J., concurring in part and dissenting in
part).

r

B
1

The Court first articulated the strict-scrutiny standard in Korematsu v. United
States (1944) . There, we held that “[p]ressing public necessity may
sometimes justify the existence of [racial discrimination]; racial antagonism
never can.” Aside from Grutter, the Court has recognized only two instances
in which a “[p]ressing public necessity” may justify racial discrimination by
the government. First, in Korematsu, the Court recognized that protecting
national security may satisfy this exacting standard. In that case, the Court
upheld an evacuation order directed at “all persons of Japanese ancestry” on
the grounds that the Nation was at war with Japan and that the order had “a
definite and close relationship to the prevention of espionage and sabotage.”
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Second, the Court has recognized that the government has a compelling
interest in remedying past discrimination for which it is responsible, but we
have stressed that a government wishing to use race must provide “a ‘strong
basis in evidence for its conclusion that remedial action [is] necessary.” ”
Richmond v. J. A. Croson Co.

In contrast to these compelling interests that may, in a narrow set of
circumstances, justify racial discrimination, the Court has frequently found
other asserted interests insufficient. * * * *

2

Grutter was a radical departure from our strict-scrutiny precedents. * * * *
11
A

The University claims that the District Court found that it has a compelling
interest in attaining “a diverse student body and the educational benefits
flowing from such diversity.” The use of the conjunction, “and,” implies that
the University believes its discrimination furthers two distinct interests. The
first is an interest in attaining diversity for its own sake. The second is an
interest in attaining educational benefits that allegedly flow from diversity.

Attaining diversity for its own sake is a nonstarter. As even Grutter
recognized, the pursuit of diversity as an end is nothing more than
impermissible “racial balancing.” Rather, diversity can only be the means by
which the University obtains educational benefits; it cannot be an end
pursued for its own sake. Therefore, the educational benefits allegedly
produced by diversity must rise to the level of a compelling state interest in
order for the program to survive strict scrutiny.

Unfortunately for the University, the educational benefits flowing from
student body diversity—assuming they exist—hardly qualify as a compelling
state interest. Indeed, the argument that educational benefits justify racial
discrimination was advanced in support of racial segregation in the 1950’s,
but emphatically rejected by this Court. And just as the alleged educational
benefits of segregation were insufficient to justify racial discrimination then,
see Brown v. Board of Education (1954) , the alleged educational benefits of
diversity cannot justify racial discrimination today. * * * *

B

My view of the Constitution is the one advanced by the plaintiffs in Brown:
“[N]Jo State has any authority under the equal-protection clause of the
Fourteenth Amendment to use race as a factor in affording educational
opportunities among its citizens.” The Constitution does not pander to
faddish theories about whether race mixing is in the public interest. The
Equal Protection Clause strips States of all authority to use race as a factor in
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providing education. All applicants must be treated equally under the law,
and no benefit in the eye of the beholder can justify racial discrimination.

This principle is neither new nor difficult to understand. In 1868, decades
before Plessy, the lowa Supreme Court held that schools may not
discriminate against applicants based on their skin color. In Clark v. Board of
Directors, 24 lowa 266 (1868), a school denied admission to a student
because she was black, and “public sentiment [was] opposed to the
intermingling of white and colored children in the same schools.” The Iowa
Supreme Court rejected that flimsy justification, holding that “all the youths
are equal before the law, and there is no discretion vested in the board ... or
elsewhere, to interfere with or disturb that equality.” “For the courts to
sustain a board of school directors . .. in limiting the rights and privileges of
persons by reason of their [race], would be to sanction a plain violation of the
spirit of our laws not only, but would tend to perpetuate the national
differences of our people and stimulate a constant strife, if not a war of
races.” This simple, yet fundamental, truth was lost on the Court in Plessy and
Grutter.

I would overrule Grutter and hold that the University’s admissions program
violates the Equal Protection Clause because the University has not put
forward a compelling interest that could possibly justify racial
discrimination.

I11

While I find the theory advanced by the University to justify racial
discrimination facially inadequate, I also believe that its use of race has little
to do with the alleged educational benefits of diversity. I suspect that the
University’s program is instead based on the benighted notion that it is
possible to tell when discrimination helps, rather than hurts, racial
minorities. The worst forms of racial discrimination in this Nation have
always been accompanied by straight-faced representations that
discrimination helped minorities.

A

Slaveholders argued that slavery was a “positive good” that civilized blacks
and elevated them in every dimension of life. * * * *

A century later, segregationists similarly asserted that segregation was not
only benign, but good for black students. They argued, for example, that
separate schools protected black children from racist white students and
teachers. And they even appealed to the fact that many blacks agreed that
separate schools were in the “best interests” of both races.

Following in these inauspicious footsteps, the University would have us
believe that its discrimination is likewise benign. I think the lesson of history
is clear enough: Racial discrimination is never benign. * * * * [t is for this
reason that the Court has repeatedly held that strict scrutiny applies to all
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racial classifications, regardless of whether the government has benevolent
motives. The University’s professed good intentions cannot excuse its
outright racial discrimination any more than such intentions justified the
now denounced arguments of slaveholders and segregationists.

B

While it does not, for constitutional purposes, matter whether the
University’s racial discrimination is benign, I note that racial engineering
does in fact have insidious consequences. There can be no doubt that the
University’s discrimination injures white and Asian applicants who are
denied admission because of their race. But I believe the injury to those
admitted under the University’s discriminatory admissions program is even
more harmful.

Blacks and Hispanics admitted to the University as a result of racial
discrimination are, on average, far less prepared than their white and Asian
classmates. In the University’s entering class of 2009, for example, among the
students admitted outside the Top Ten Percent plan, blacks scored at the 52d
percentile of 2009 SAT takers nationwide, while Asians scored at the 93d
percentile. Brief for Richard Sander et al. as Amici Curiae 3-4, and n. 4. Blacks
had a mean GPA of 2.57 and a mean SAT score of 1524; Hispanics had a mean
GPA of 2.83 and a mean SAT score of 1794; whites had a mean GPA of 3.04
and a mean SAT score of 1914; and Asians had a mean GPA of 3.07 and a
mean SAT score of 1991.

Tellingly, neither the University nor any of the 73 amici briefs in support of
racial discrimination has presented a shred of evidence that black and
Hispanic students are able to close this substantial gap during their time at
the University. * * * *

Furthermore, the University’s discrimination does nothing to increase the
number of blacks and Hispanics who have access to a college education
generally. Instead, the University’s discrimination has a pervasive shifting
effect. See T. SOWELL, AFFIRMATIVE ACTION AROUND THE WORLD 145-146 (2004).
The University admits minorities who otherwise would have attended less
selective colleges where they would have been more evenly matched. But, as
a result of the mismatching, many blacks and Hispanics who likely would
have excelled at less elite schools are placed in a position where
underperformance is all but inevitable because they are less academically
prepared than the white and Asian students with whom they must compete.
Setting aside the damage wreaked upon the self-confidence of these
overmatched students, there is no evidence that they learn more at the
University than they would have learned at other schools for which they
were better prepared. Indeed, they may learn less.

The Court of Appeals believed that the University needed to enroll more
blacks and Hispanics because they remained “clustered in certain programs.”
But racial discrimination may be the cause of, not the solution to, this
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clustering. There is some evidence that students admitted as a result of racial
discrimination are more likely to abandon their initial aspirations to become
scientists and engineers than are students with similar qualifications who
attend less selective schools. These students may well drift towards less
competitive majors because the mismatch caused by racial discrimination in
admissions makes it difficult for them to compete in more rigorous majors.

Moreover, the University’s discrimination “stamp(s] [blacks and Hispanics]
with a badge of inferiority.” Adarand (opinion of Thomas, |.). It taints the
accomplishments of all those who are admitted as a result of racial
discrimination. And, it taints the accomplishments of all those who are the
same race as those admitted as a result of racial discrimination. In this case,
for example, most blacks and Hispanics attending the University were
admitted without discrimination under the Top Ten Percent plan, but no one
can distinguish those students from the ones whose race played a role in
their admission. “When blacks [and Hispanics] take positions in the highest
places of government, industry, or academia, it is an open question
whether their skin color played a part in their advancement.” See Grutter
(opinion of Thomas, J.). “The question itself is the stigma—because either
racial discrimination did play a role, in which case the person may be
deemed ‘otherwise unqualified,” or it did not, in which case asking the
question itself unfairly marks those . . . who would succeed without
discrimination.” Although cloaked in good intentions, the University’s racial
tinkering harms the very people it claims to be helping.

For the foregoing reasons, | would overrule Grutter. However, because the
Court correctly concludes that the Court of Appeals did not apply strict
scrutiny, I join its opinion.

JUSTICE GINSBURG, DISSENTING.

The University of Texas at Austin (University) is candid about what it is
endeavoring to do: It seeks to achieve student-body diversity through an
admissions policy patterned after the Harvard plan referenced as exemplary
in Justice Powell’s opinion in Regents of Univ. of Cal. v. Bakke. The University
has steered clear of a quota system like the one struck down in Bakke, which
excluded all nonminority candidates from competition for a fixed number of
seats. And, like so many educational institutions across the Nation, the
University has taken care to follow the model approved by the Court in
Grutter v. Bollinger.

Petitioner urges that Texas’ Top Ten Percent Law and race-blind holistic
review of each application achieve significant diversity, so the University
must be content with those alternatives. I have said before and reiterate here
that only an ostrich could regard the supposedly neutral alternatives as race
unconscious. * * * *
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Texas’ percentage plan was adopted with racially segregated neighborhoods
and schools front and center stage. See House Research Organization, Bill
Analysis, HB 588, pp. 4-5 (Apr. 15, 1997) (“Many regions of the state, school
districts, and high schools in Texas are still predominantly composed of
people from a single racial or ethnic group. Because of the persistence of this
segregation, admitting the top 10 percent of all high schools would provide a
diverse population and ensure that a large, well qualified pool of minority
students was admitted to Texas universities.”). It is race consciousness, not
blindness to race, that drives such plans. As for holistic review, if universities
cannot explicitly include race as a factor, many may “resort to camouflage” to
“maintain their minority enrollment.” Gratz (Ginsburg, J., dissenting).

I have several times explained why government actors, including state
universities, need not be blind to the lingering effects of “an overtly
discriminatory past,” the legacy of “centuries of law-sanctioned inequality.”
Among constitutionally permissible options, I remain convinced, “those that
candidly disclose their consideration of race [are] preferable to those that
conceal it.” Gratz (dissenting opinion).

Accordingly, I would not return this case for a second look. As the thorough
opinions below show, the University’s admissions policy flexibly considers
race only as a “factor of a factor of a factor of a factor” in the calculus;
followed a yearlong review through which the University reached the
reasonable, good-faith judgment that supposedly race-neutral initiatives
were insufficient to achieve, in appropriate measure, the educational benefits
of student-body diversity; and is subject to periodic review to ensure that the
consideration of race remains necessary and proper to achieve the
University’s educational objectives. Justice Powell’s opinion in Bakke and the
Court’s decision in Grutter require no further determinations.

The Court rightly declines to cast off the equal protection framework settled
in Grutter. Yet it stops short of reaching the conclusion that framework
warrants. Instead, the Court vacates the Court of Appeals’ judgment and
remands for the Court of Appeals to “assess whether the University has
offered sufficient evidence [to] prove that its admissions program is
narrowly tailored to obtain the educational benefits of diversity.” As I see it,
the Court of Appeals has already completed that inquiry, and its judgment,
trained on this Court’s Bakke and Grutter pathmarkers, merits our
approbation.

Note: Fisher on remand in the Fifth Circuit

In Fisher v. Univ. of Texas at Austin, 758 F.3d 633 (5th Cir. 2014), the Fifth
Circuit on remand affirmed its earlier ruling that the University of Texas plan
was constitutional in a 2-1 decision. [Recall that panels on the Courts of
Appeals are comprised of three judges].
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Many found the result surprising.
The Fifth Circuit majority opinion concluded:

In sum, it is suggested that while holistic review may be a necessary and
ameliorating complement to the Top Ten Percent Plan, UT Austin has not
shown that its holistic review need include any reference to race, this
because the Plan produces sufficient numbers of minorities for critical mass.
This contention views minorities as a group, abjuring the focus upon
individuals— each person’s unique potential. Race is relevant to minority
and non-minority, notably when candidates have flourished as a minority in
their school— whether they are white or black. Grutter reaffirmed that
“[j]ust as growing up in a particular region or having particular professional
experiences is likely to affect an individual’s views, so too is one’s own,
unique experience of being a racial minority in a society, like our own, in
which race still matters.” We are persuaded that to deny UT Austin its
limited use of race in its search for holistic diversity would hobble the
richness of the educational experience in contradiction of the plain teachings
of Bakke and Grutter. The need for such skill sets to complement the draws
from majority-white and majority-minority schools flows directly from an
understanding of what the Court has made plain diversity is not. To
conclude otherwise is to narrow its focus to a tally of skin colors produced in
defiance of Justice Kennedy’s opinion for the Court which eschewed the
narrow metric of numbers and turned the focus upon individuals. This
powerful charge does not deny the relevance of race. We find force in the
argument that race here is a necessary part, albeit one of many parts, of the
decisional matrix where being white in a minority-majority school can set
one apart just as being a minority in a majority-white school—not a proffer
of societal discrimination in justification for use of race, but a search for
students with a range of skills, experiences, and performances—one that
will be impaired by turning a blind eye to the differing opportunities offered
by the schools from

It is settled that instruments of state may pursue facially neutral policies
calculated to promote equality of opportunity among students to whom the
public schools of Texas assign quite different starting places in the annual
race for seats in its flagship university. It is equally settled that universities
may use race as part of a holistic admissions program where it cannot
otherwise achieve diversity. This interest is compelled by the reality that
university education is more the shaping of lives than the filling of heads
with facts—the classic assertion of the humanities. Yet the backdrop of our
efforts here includes the reality that accepting as permissible policies whose
purpose is to achieve a desired racial effect taxes the line between quotas
and holistic use of race towards a critical mass. We have hewed this line
here, persuaded by UT Austin from this record of its necessary use of race in
a holistic process and the want of workable alternatives that would not
require even greater use of race, faithful to the content given to it by the
Supreme Court. To reject the UT Austin plan is to confound developing
principles of neutral affirmative action, looking away from Bakke and
Grutter, leaving them in uniform but without command—due only a
courtesy salute in passing.

For these reasons, we AFFIRM.
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The Fifth Circuit declined en banc review by a vote of 10-5.
http://lawprofessors.typepad.com/conlaw/2014 /11 /fifth-circuit-denies-en-
banc-review-in-fisher-remand-.html. Not surprisingly, the United States
Supreme Court granted certiorari to review the Fifth Circuit's 2014 decision

Fisher v. University of Texas at Austin (Fisher Il)
579 U.S.__(2016)

KENNEDY, J., DELIVERED THE OPINION OF THE COURT, IN WHICH GINSBURG, BREYER, AND SOTOMAYOR, J].,
JOINED. THOMAS, ]., FILED A DISSENTING OPINION. ALITO, J., FILED A DISSENTING OPINION, IN WHICH
ROBERTS, C. J., AND THOMAS, |., JOINED. KAGAN, ]., TOOK NO PART IN THE CONSIDERATION OR DECISION OF
THE CASE.

JusTICE KENNEDY DELIVERED THE OPINION OF THE COURT.

The Court is asked once again to consider whether the race-conscious
admissions program at the University of Texas is lawful under the Equal
Protection Clause.

|

The University of Texas at Austin (or University) relies upon a complex
system of admissions that has undergone significant evolution over the past
two decades. {remainder of facts omitted}.

II

Fisher I set forth three controlling principles relevant to assessing the
constitutionality of a public university’s affirmative-action program. First,
“because racial characteristics so seldom provide a relevant basis for
disparate treatment,” Richmond v. ]J. A. Croson Co. “[r]ace may not be
considered [by a university] unless the admissions process can withstand
strict scrutiny,” Fisher [. Strict scrutiny requires the university to
demonstrate with clarity that its “purpose or interest is both constitutionally
permissible and substantial, and that its use of the classification is necessary .
.. to the accomplishment of its purpose.”

Second, Fisher I confirmed that “the decision to pursue ‘the educational
benefits that flow from student body diversity’ ... is, in substantial measure,
an academic judgment to which some, but not complete, judicial deference is
proper.” A university cannot impose a fixed quota or otherwise “define
diversity as ‘some specified percentage of a particular group merely because
of its race or ethnic origin.” Once, however, a university gives “a reasoned,
principled explanation” for its decision, deference must be given “to the
University’s conclusion, based on its experience and expertise, that a diverse
student body would serve its educational goals.”
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Third, Fisher I clarified that no deference is owed when determining whether
the use of race is narrowly tailored to achieve the university’s permissible
goals. A university, Fisher I explained, bears the burden of proving a
“nonracial approach” would not promote its interest in the educational
benefits of diversity “about as well and at tolerable administrative expense.”
Though “[n]arrow tailoring does not require exhaustion of every conceivable
race-neutral alternative” or “require a university to choose between
maintaining a reputation for excellence [and] fulfilling a commitment to
provide educational opportunities to members of all racial groups,” Grutter, it
does impose “on the university the ultimate burden of demonstrating” that
“race-neutral alternatives” that are both “available” and “workable” “do not
suffice.” Fisher I.

Fisher I set forth these controlling principles, while taking no position on the
constitutionality of the admissions program at issue in this case. The Court
held only that the District Court and the Court of Appeals had “confined the
strict scrutiny inquiry in too narrow a way by deferring to the University’s
good faith in its use of racial classifications.” The Court remanded the case,
with instructions to evaluate the record under the correct standard and to
determine whether the University had made “a showing that its plan is
narrowly tailored to achieve” the educational benefits that flow from
diversity. On remand, the Court of Appeals determined that the program
conformed with the strict scrutiny mandated by Fisher I. Judge Garza
dissented.

I11

The University’s program is sui generis. Unlike other approaches to college
admissions considered by this Court, it combines holistic review with a
percentage plan. This approach gave rise to an unusual consequence in this
case: The component of the University’s admissions policy that had the
largest impact on petitioner’s chances of admission was not the school’s
consideration of race under its holistic-review process but rather the Top
Ten Percent Plan. Because petitioner did not graduate in the top 10 percent
of her high school class, she was categorically ineligible for more than three-
fourths of the slots in the incoming freshman class. It seems quite plausible,
then, to think that petitioner would have had a better chance of being
admitted to the University if the school used race-conscious holistic review
to select its entire incoming class, as was the case in Grutter.

Despite the Top Ten Percent Plan’s outsized effect on petitioner’s chances of
admission, she has not challenged it. * * * *

IV

In seeking to reverse the judgment of the Court of Appeals, petitioner makes
four arguments. First, she argues that the University has not articulated its
compelling interest with sufficient clarity. According to petitioner, the
University must set forth more precisely the level of minority enrollment that
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would constitute a “critical mass.” Without a clearer sense of what the
University’s ultimate goal is, petitioner argues, a reviewing court cannot
assess whether the University’s admissions program is narrowly tailored to
that goal.

As this Court’s cases have made clear, however, the compelling interest that
justifies consideration of race in college admissions is not an interest in
enrolling a certain number of minority students. Rather, a university may
institute a race-conscious admissions program as a means of obtaining “the
educational benefits that flow from student body diversity.” Fisher I, see also
Grutter. As this Court has said, enrolling a diverse student body “promotes
cross-racial understanding, helps to break down racial stereotypes, and
enables students to better understand persons of different races.” Equally
important, “student body diversity promotes learning outcomes, and better
prepares students for an increasingly diverse workforce and society.”

Increasing minority enrollment may be instrumental to these educational
benefits, but it is not, as petitioner seems to suggest, a goal that can or should
be reduced to pure numbers. Indeed, since the University is prohibited from
seeking a particular number or quota of minority students, it cannot be
faulted for failing to specify the particular level of minority enrollment at
which it believes the educational benefits of diversity will be obtained.

On the other hand, asserting an interest in the educational benefits of
diversity writ large is insufficient. A university’s goals cannot be elusory or
amorphous—they must be sufficiently measurable to permit judicial scrutiny
of the policies adopted to reach them.

The record reveals that in first setting forth its current admissions policy, the
University articulated concrete and precise goals. On the first page of its
2004 “Proposal to Consider Race and Ethnicity in Admissions,” the University
identifies the educational values it seeks to realize through its admissions
process: the destruction of stereotypes, the “promot[ion of] cross-racial
understanding,” the preparation of a student body “for an increasingly
diverse workforce and society,” and the “‘cultivat[ion of] a set of leaders with
legitimacy in the eyes of the citizenry.” Later in the proposal, the University
explains that it strives to provide an “academic environment” that offers a
“robust exchange of ideas, exposure to differing cultures, preparation for the
challenges of an increasingly diverse work-force, and acquisition of
competencies required of future leaders.” All of these objectives, as a general
matter, mirror the “compelling interest” this Court has approved in its prior
cases.

The University has provided in addition a “reasoned, principled explanation”
for its decision to pursue these goals. Fisher I. The University’s 39-page
proposal was written following a year-long study, which concluded that
“[t]he use of race-neutral policies and programs ha[d] not been successful” in
“provid[ing] an educational setting that fosters cross-racial understanding,
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provid[ing] enlightened discussion and learning, [or] prepar[ing] students to
function in an increasingly diverse workforce and society.” Further support
for the University’s conclusion can be found in the depositions and affidavits
from various admissions officers, all of whom articulate the same, consistent
“reasoned, principled explanation.” Petitioner’s contention that the
University’s goal was insufficiently concrete is rebutted by the record.

Second, petitioner argues that the University has no need to consider race
because it had already “achieved critical mass” by 2003 using the Top Ten
Percent Plan and race-neutral holistic review. Petitioner is correct that a
university bears a heavy burden in showing that it had not obtained the
educational benefits of diversity before it turned to a race-conscious plan.
The record reveals, however, that, at the time of petitioner’s application, the
University could not be faulted on this score. Before changing its policy the
University conducted “months of study and deliberation, including retreats,
interviews, [and] review of data,” and concluded that “[t]he use of race-
neutral policies and programs ha[d] not been successful in achieving”
sufficient racial diversity at the University. At no stage in this litigation has
petitioner challenged the University’s good faith in conducting its studies,
and the Court properly declines to consider the extrarecord materials the
dissent relies upon, many of which are tangential to this case at best and
none of which the University has had a full opportunity to respond to. See,
e.g., post, at 45- 46 (opinion of Alito, J.) (describing a 2015 report regarding
the admission of applicants who are related to “politically connected
individuals”).

The record itself contains significant evidence, both statistical and anecdotal,
in support of the University’s position. To start, the demographic data the
University has submitted show consistent stagnation in terms of the
percentage of minority students enrolling at the University from 1996 to
2002. In 1996, for example, 266 African- American freshmen enrolled, a total
that constituted 4.1 percent of the incoming class. In 2003, the year Grutter
was decided, 267 African-American students enrolled— again, 4.1 percent of
the incoming class. The numbers for Hispanic and Asian-American students
tell a similar story. Although demographics alone are by no means
dispositive, they do have some value as a gauge of the University’s ability to
enroll students who can offer underrepresented perspectives.

In addition to this broad demographic data, the University put forward
evidence that minority students admitted under the Hopwood regime
experienced feelings of loneliness and isolation. This anecdotal evidence is, in
turn, bolstered by further, more nuanced quantitative data. In 2002, 52
percent of undergraduate classes with at least five students had no African-
American students enrolled in them, and 27 per- cent had only one African-
American student. In other words, only 21 percent of undergraduate classes
with five or more students in them had more than one African-American
student enrolled. Twelve percent of these classes had no Hispanic students,
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as compared to 10 percent in 1996. Though a college must continually
reassess its need for race-conscious review, here that assessment appears to
have been done with care, and a reasonable determination was made that the
University had not yet attained its goals.

Third, petitioner argues that considering race was not necessary because
such consideration has had only a “‘minimal impact’ in advancing the
[University’s] compelling interest.” Brief for Petitioner 46; see also Tr. of Oral
Arg. 23:10-12; 24:13-25:2, 25:24-26:3. Again, the record does not support
this assertion. In 2003, 11 percent of the Texas residents enrolled through
holistic review were Hispanic and 3.5 percent were African-American. In
2007, by contrast, 16.9 percent of the Texas holistic-review freshmen were
Hispanic and 6.8 percent were African-American. Those increases—of 54
percent and 94 percent, respectively—show that consideration of race has
had a meaningful, if still limited, effect on the diversity of the University’s
freshman class.

In any event, it is not a failure of narrow tailoring for the impact of racial
consideration to be minor. The fact that race consciousness played a role in
only a small portion of admissions decisions should be a hallmark of narrow
tailoring, not evidence of unconstitutionality.

Petitioner’s final argument is that “there are numerous other available race-
neutral means of achieving” the University’s compelling interest. A review of
the record reveals, however, that, at the time of petitioner’s application, none
of her proposed alternatives was a workable means for the University to
attain the benefits of diversity it sought. For example, petitioner suggests that
the University could intensify its outreach efforts to African-American and
Hispanic applicants. But the University submitted extensive evidence of the
many ways in which it already had intensified its outreach efforts to those
students. The University has created three new scholarship programs,
opened new regional admissions centers, increased its recruitment budget
by half-a-million dollars, and organized over 1,000 recruitment events.
Perhaps more significantly, in the wake of Hopwood, the University spent
seven years attempting to achieve its compelling interest using race-neutral
holistic review. None of these efforts succeeded, and petitioner fails to offer
any meaningful way in which the University could have improved upon them
at the time of her application.

Petitioner also suggests altering the weight given to academic and
socioeconomic factors in the University’s admissions calculus. This proposal
ignores the fact that the University tried, and failed, to increase diversity
through enhanced consideration of socioeconomic and other factors. And it
further ignores this Court’s precedent making clear that the Equal Protection
Clause does not force universities to choose between a diverse student body
and a reputation for academic excellence. Grutter.
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Petitioner’s final suggestion is to uncap the Top Ten Percent Plan, and admit
more—if not all—the University’s students through a percentage plan. As an
initial matter, petitioner overlooks the fact that the Top Ten Percent Plan,
though facially neutral, cannot be understood apart from its basic purpose,
which is to boost minority enrollment. Percentage plans are “adopted with
racially segregated neighborhoods and schools front and center stage.” Fisher
I, (Ginsburg, ]., dissenting). “It is race consciousness, not blindness to race,
that drives such plans.” Ibid. Consequently, petitioner cannot assert simply
that increasing the University’s reliance on a percentage plan would make its
admissions policy more race neutral.

Even if, as a matter of raw numbers, minority enrollment would increase
under such a regime, petitioner would be hard-pressed to find convincing
support for the proposition that college admissions would be improved if
they were a function of class rank alone. That approach would sacrifice all
other aspects of diversity in pursuit of enrolling a higher number of minority
students. A system that selected every student through class rank alone
would exclude the star athlete or musician whose grades suffered because of
daily practices and training. It would exclude a talented young biologist who
struggled to maintain above-average grades in humanities classes. And it
would exclude a student whose freshman-year grades were poor because of
a family crisis but who got herself back on track in her last three years of
school, only to find herself just outside of the top decile of her class.

These are but examples of the general problem. Class rank is a single metric,
and like any single metric, it will capture certain types of people and miss
others. This does not imply that students admitted through holistic review
are necessarily more capable or more desirable than those admitted through
the Top Ten Percent Plan. It merely reflects the fact that privileging one
characteristic above all others does not lead to a diverse student body.
Indeed, to compel universities to admit students based on class rank alone is
in deep tension with the goal of educational diversity as this Court’s cases
have defined it. See Grutter (explaining that percentage plans “may preclude
the university from conducting the individualized assessments necessary to
assemble a student body that is not just racially diverse, but diverse along all
the qualities valued by the university”); Fisher (5t Cir.) (pointing out that the
Top Ten Percent Law leaves out students “who fell outside their high school’s
top ten percent but excelled in unique ways that would enrich the diversity
of [the University’s] educational experience” and “leaves a gap in an
admissions process seeking to create the multi- dimensional diversity that
[Regents of Univ. of Cal. v. Bakke] envisions”). At its center, the Top Ten
Percent Plan is a blunt instrument that may well compromise the University’s
own definition of the diversity it seeks.

In addition to these fundamental problems, an admissions policy that relies
exclusively on class rank creates perverse incentives for applicants.
Percentage plans “encourage parents to keep their children in low-
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performing segregated schools, and discourage students from taking
challenging classes that might lower their grade point averages.” Gratz
(Ginsburg, J., dissenting).

For all these reasons, although it may be true that the Top Ten Percent Plan
in some instances may provide a path out of poverty for those who excel at
schools lacking in resources, the Plan cannot serve as the admissions solution
that petitioner suggests. Wherever the balance between percentage plans
and holistic review should rest, an effective admissions policy cannot
prescribe, realistically, the exclusive use of a percentage plan.

In short, none of petitioner’s suggested alternatives— nor other proposals
considered or discussed in the course of this litigation—have been shown to
be “available” and “workable” means through which the University could
have met its educational goals, as it understood and defined them in 2008.
Fisher 1. The University has thus met its burden of showing that the
admissions policy it used at the time it rejected petitioner’s application was
narrowly tailored. * * * *

A university is in large part defined by those intangible “qualities which are
incapable of objective measurement but which make for greatness.” Sweatt v.
Painter (1950). Considerable deference is owed to a university in defining
those intangible characteristics, like student body diversity, that are central
to its identity and educational mission. But still, it remains an enduring
challenge to our Nation’s education system to reconcile the pursuit of
diversity with the constitutional promise of equal treatment and dignity.

In striking this sensitive balance, public universities, like the States
themselves, can serve as “laboratories for experimentation.” The University
of Texas at Austin has a special opportunity to learn and to teach. The
University now has at its disposal valuable data about the manner in which
different approaches to admissions may foster diversity or instead dilute it.
The University must continue to use this data to scrutinize the fairness of its
admissions program; to assess whether changing demographics have
undermined the need for a race-conscious policy; and to identify the effects,
both positive and negative, of the affirmative-action measures it deems
necessary.

The Court’s affirmance of the University’s admissions policy today does not
necessarily mean the University may rely on that same policy without
refinement. It is the University’s ongoing obligation to engage in constant
deliberation and continued reflection regarding its admissions policies. The
judgment of the Court of Appeals is affirmed.

It is so ordered.
JUSTICE KAGAN TOOK NO PART IN THE CONSIDERATION OR DECISION OF THIS CASE.
JUSTICE THOMAS FILED A SEPARATE DISSENTING OPINION {OMITTED}.

JUSTICE ALITO, WITH WHOM THE CHIEF JUSTICE AND JUSTICE THOMAS JOIN, DISSENTING.
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Something strange has happened since our prior decision in this case. (Fisher
). In that decision, we held that strict scrutiny requires the University of
Texas at Austin (UT or University) to show that its use of race and ethnicity
in making admissions decisions serves compelling interests and that its plan
is narrowly tailored to achieve those ends. Rejecting the argument that we
should defer to UT’s judgment on those matters, we made it clear that UT
was obligated (1) to identify the interests justifying its plan with enough
specificity to permit a reviewing court to determine whether the
requirements of strict scrutiny were met, and (2) to show that those
requirements were in fact satisfied. On remand, UT failed to do what our
prior decision demanded. The University has still not identified with any
degree of specificity the interests that its use of race and ethnicity is
supposed to serve. Its primary argument is that merely invoking “the
educational benefits of diversity” is sufficient and that it need not identify
any metric that would allow a court to determine whether its plan is needed
to serve, or is actually serving, those interests. This is nothing less than the
plea for deference that we emphatically rejected in our prior decision. Today,
however, the Court inexplicably grants that request. * * * *

|

Over the past 20 years, UT has frequently modified its admissions policies,
and it has generally employed race and ethnicity in the most aggressive
manner permitted under controlling precedent. {remainder of discussion of
facts omitted}.

II

UT’s race-conscious admissions program cannot satisfy strict scrutiny. UT
says that the program furthers its interest in the educational benefits of
diversity, but it has failed to define that interest with any clarity or to
demonstrate that its program is narrowly tailored to achieve that or any
other particular interest. By accepting UT’s rationales as sufficient to meet its
burden, the majority licenses UT’s perverse assumptions about different
groups of minority students—the precise assumptions strict scrutiny is
supposed to stamp out. * * * *

A

“The moral imperative of racial neutrality is the driving force of the Equal
Protection Clause.” Richmond v. J. A. Croson Co. (Kennedy, J., concurring in
part and concurring in judgment). * * * *

B

Here, UT has failed to define its interest in using racial preferences with
clarity. As a result, the narrow tailoring inquiry is impossible, and UT cannot
satisfy strict scrutiny.

When UT adopted its challenged policy, it characterized its compelling
interest as obtaining a “critical mass’” of underrepresented minorities. * * * *
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But to this day, UT has not explained in anything other than the vaguest
terms what it means by “critical mass.” * * * *

C

Although UT’s primary argument is that it need not point to any interest
more specific than “the educational benefits of diversity,” it has—at various
points in this litigation—identified four more specific goals: demographic
parity, classroom diversity, intraracial diversity, and avoiding racial isolation.
Neither UT nor the majority has demonstrated that any of these four goals
provides a sufficient basis for satisfying strict scrutiny. And UT’s arguments
to the contrary depend on a series of invidious assumptions.

1

First, both UT and the majority cite demographic data as evidence that
African-American and Hispanic students are “underrepresented” at UT and
that racial preferences are necessary to compensate for this
underrepresentation. But neither UT nor the majority is clear about the
relationship between Texas demographics and UT’s interest in obtaining a
critical mass.

Does critical mass depend on the relative size of a particular group in the
population of a State? For example, is the critical mass of African-Americans
and Hispanics in Texas, where African-Americans are about 11.8% of the
population and Hispanics are about 37.6%, different from the critical mass in
neighboring New Mexico, where the African-American population is much
smaller (about 2.1%) and the Hispanic population constitutes a higher
percentage of the State’s total (about 46.3%)7 * * * *

To the extent that UT is pursuing parity with Texas demographics, that is
nothing more than “outright racial balancing,” which this Court has time and
again held “patently unconstitutional.” * * * *

The record here demonstrates the pitfalls inherent in racial balancing.
Although UT claims an interest in the educational benefits of diversity, it
appears to have paid little attention to anything other than the number of
minority students on its campus and in its classrooms. UT’s 2004 Proposal
illustrates this approach by repeatedly citing numerical assessments of the
racial makeup of the student body and various classes as the justification for
adopting a race-conscious plan. Instead of focusing on the benefits of
diversity, UT seems to have resorted to a simple racial census. * * * *

2

The other major explanation UT offered in the Proposal was its desire to
promote classroom diversity. The Proposal stressed that UT “has not reached
a critical mass at the classroom level.”

UT now equivocates, disclaiming any discrete interest in classroom diversity.
Instead, UT has taken the position that the lack of classroom diversity was
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merely a “red flag that UT had not yet fully realized” “the constitutionally
permissible education- al benefits of diversity.”

****[)f UT is truly seeking to expose its students to a diversity of ideas and
perspectives, its policy is poorly tailored to serve that end. UT’s own study—
which the majority touts as the best “nuanced quantitative data” supporting
UT’s position, demonstrated that classroom diversity was more lacking for
students classified as Asian-American than for those classified as Hispanic.
But the UT plan discriminates against Asian-American students. UT is
apparently unconcerned that Asian-Americans “may be made to feel isolated
or may be seen as ... ‘spokesperson[s]’ of their race or ethnicity.” And unless
the University is engaged in unconstitutional racial balancing based on Texas
demographics (where Hispanics outnumber Asian-Americans), it seemingly
views the classroom contributions of Asian- American students as less
valuable than those of Hispanic students. In UT’s view, apparently, “Asian
Americans are not worth as much as Hispanics in promoting ‘cross-racial
understanding,’ breaking down ‘racial stereotypes,’ and enabling students to
‘better understand persons of different races.” Brief for Asian American
Legal Foundation et al. as Amici Curiae 11 (representing 117 Asian- American
organizations). The majority opinion effectively endorses this view, crediting
UT’s reliance on the classroom study as proof that the University assessed its
need for racial discrimination (including racial discrimination that
undeniably harms Asian-Americans) “with care.”

* * % * In addition to demonstrating that UT discriminates against Asian-
American students, the classroom study also exhibits UT’s use of a few crude,
overly simplistic racial and ethnic categories. Under the UT plan, both the
favored and the disfavored groups are broad and consist of students from
enormously diverse backgrounds (“five predefined racial categories”).
Because “[c]rude measures of this sort threaten to reduce [students] to racial
chits,” Parents Involved (opinion of Kennedy, ].), UT’s reliance on such
measures further undermines any claim based on classroom diversity
statistics, see id., at 723 (majority opinion) (criticizing school policies that
viewed race in rough “white/nonwhite” or “black/‘other’” terms); id., at 786
(opinion of Kennedy, ]J.) (faulting government for relying on “crude racial
categories”); Metro Broadcasting, (Kennedy, J., dissenting) (concluding that
“the very attempt to define with precision a beneficiary’s qualifying racial
characteristics is repugnant to our constitutional ideals,” and noting that if
the government “is to make a serious effort to define racial classes by
criteria that can be administered objectively, it must study precedents such
as the First Regulation to the Reichs Citizenship Law of November 14,
1935").

For example, students labeled “Asian American,” seemingly include
“individuals of Chinese, Japanese, Korean, Vietnamese, Cambodian, Hmong,
Indian and other backgrounds comprising roughly 60% of the world’s
population,” Brief for Asian American Legal Foundation et al. as Amici Curiae.
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It would be ludicrous to suggest that all of these students have similar
backgrounds and similar ideas and experiences to share. So why has UT
lumped them together and concluded that it is appropriate to discriminate
against Asian-American students because they are “overrepresented” in the
UT student body? UT has no good answer. And UT makes no effort to ensure
that it has a critical mass of, say, “Filipino Americans” or “Cambodian
Americans.” As long as there are a sufficient number of “Asian Americans,”
UT is apparently satisfied.

UT’s failure to provide any definition of the various racial and ethnic groups
is also revealing. UT does not specify what it means to be “African-American,”
“Hispanic,” “Asian American,” “Native American,” or “White.” And UT
evidently labels each student as falling into only a single racial or ethnic
group, without explaining how individuals with ancestors from different
groups are to be characterized. As racial and ethnic prejudice recedes, more
and more students will have parents (or grandparents) who fall into more
than one of UT’s five groups. According to census figures, individuals
describing themselves as members of multiple races grew by 32% from 2000
to 2010. A recent survey reported that 26% of Hispanics and 28% of Asian-
Americans marry a spouse of a different race or ethnicity.

UT’s crude classification system is ill suited for the more integrated country
that we are rapidly becoming. UT assumes that if an applicant describes
himself or herself as a member of a particular race or ethnicity, that applicant
will have a perspective that differs from that of applicants who describe
themselves as members of different groups. But is this necessarily so? If an
applicant has one grandparent, great-grandparent, or great-great-
grandparent who was a member of a favored group, is that enough to permit
UT to infer that this student’s classroom contribution will reflect a distinctive
perspective or set of experiences associated with that group? UT does not
say. It instead relies on applicants to “classify themselves.” Fisher I. This is an
invitation for applicants to game the system.

Finally, it seems clear that the lack of classroom diversity is attributable in
good part to factors other than the representation of the favored groups in
the UT student population. UT offers an enormous number of classes in a
wide range of subjects, and it gives undergraduates a very large measure of
freedom to choose their classes. UT also offers courses in subjects that are
likely to have special appeal to members of the minority groups given
preferential treatment under its challenged plan, and this of course
diminishes the number of other courses in which these students can enroll.
Having designed an undergraduate program that virtually ensures a lack of
classroom diversity, UT is poorly positioned to argue that this very result
provides a justification for racial and ethnic discrimination, which the
Constitution rarely allows.
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UT’s purported interest in intraracial diversity, or “diversity within
diversity,” also falls short. At bottom, this argument relies on the
unsupported assumption that there is something deficient or at least
radically different about the African-American and Hispanic students
admitted through the Top Ten Percent Plan. * * * *

IV

It is important to understand what is and what is not at take in this case.
What is not at stake is whether UT or any other university may adopt an
admissions plan that results in a student body with a broad representation of
students from all racial and ethnic groups. UT previously had a race-neutral
plan that it claimed had “effectively compensated for the loss of affirmative
action,” App. 396a, and UT could have taken other steps that would have
increased the diversity of its admitted students without taking race or ethnic
background into account.

What is at stake is whether university administrators may justify systematic
racial discrimination simply by asserting that such discrimination is
necessary to achieve “the educational benefits of diversity,” without
explaining—much less proving—why the discrimination is needed or how
the discriminatory plan is well crafted to serve its objectives. Even though UT
has never provided any coherent explanation for its asserted need to
discriminate on the basis of race, and even though UT’s position relies on a
series of unsupported and noxious racial assumptions, the majority
concludes that UT has met its heavy burden. This conclusion is remarkable—
and remarkably wrong.

Because UT has failed to satisfy strict scrutiny, I respectfully dissent.

Notes

1. Justice Alito’s dissenting opinion in Fisher II is substantially edited in
the above text; it more than 50 pages. Justice Kennedy’s opinion for the
majority is 20 pages. Thoughts?

2. Fisher Il was decided by seven Justices. Justice Scalia died in February
2016, after the oral argument in December 2015, but before the Court’s
opinion in June 2016.

Justice Elana Kagan did not participate in Fisher I or Fisher II. Justices make
the decision whether or not to recuse themselves from a case (although
presumably in consultation with their Justice colleagues) and need not
provide a reason. Recusal is rooted in an actual or potential conflict of
interest. In Fisher, the widely presumed reason is that Kagan served as
Solicitor General for the United States when the Department of Justice (DOJ)
made the decision to file an amicus brief in Fisher when it was pending in the
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Fifth Circuit Court of Appeals. As Solicitor General, Kagan would have made
the ultimate decision to file the amicus brief and had ultimate responsibility
for the content of the brief.

3. What do you think the United States argued in its 2010 amicus brief to
the Fifth Circuit? Here is the introduction to the Brief's Argument section (its
“umbrella” section):

In the view of the United States, the University's limited use of race in its
admissions program falls within the constitutional bounds delineated by the
Supreme Court in Grutter v. Bollinger, 539 U.S. 306 (2003). The University
has a compelling interest in attaining the level of student diversity necessary
to fulfill its educational mission. Before instituting its policy, the University
undertook a careful study of diversity in its undergraduate enrollment,
including the relative absence of minority students in the small classes that
permit the highest level of student interaction and therefore benefit most
from students with a range of experiences and viewpoints. See id. at 330.
Finding that it lacked adequate student diversity, the University instituted a
narrowly tailored policy that considers race as one among many contextual
elements that can indicate that the applicant will bring to the University
experiences and attributes that increase the diversity of the student body.
Notably, in keeping with the University's broad conception of diversity, an
individual of any race can benefit from having his or her race considered.
And critically, the policy benefits the entire University community, and each
individual within it, by helping to bring students of all races together into an
educational environment where they can learn from and share experiences
with one another.

Given the prominent position of the University in the State of Texas, its
admissions policy is a crucial means of ensuring that “the path to leadership
[is] visibly open to talented and qualified individuals of every race and
ethnicity.” Grutter, 539 U.S. at 332. As the Supreme Court emphasized in
Grutter, “[e]ffective participation of all racial and ethnic groups in the civic
life of our Nation is essential if the dream of one Nation, indivisible, is to be
realized.” Ibid. The challenged admissions policy is an important means of
promoting that goal. That is particularly so because the University's
admissions policy considers race in an extremely limited way. In 2008, the
year plaintiffs applied for admission, fully 80% of entering freshmen were
selected through the Top Ten Percent program--an entirely race-neutral
process. Race comes into play only when selecting the non-Top Ten Percent
admittees, and then only as “a factor of a factor of a factor of a factor.” R.E.
49,

The University's effort to promote diversity is a paramount government
objective. See Grutter, 539 U.S. at 330-331. In view of the importance of
diversity in educational institutions, the United States, through the
Departments of Education and Justice, supports the efforts of school systems
and post-secondary educational institutions that wish to develop admissions
policies that endeavor to achieve the educational benefits of diversity in
accordance with Grutter.
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Brief for the United States as Amicus Curiae Supporting Appellees in Fisher v.
University of Texas, Fisher v. Univ. of Texas at Austin, 631 F.3d 213 (5th Cir.
2011), vacated and remanded, 570 U.S. _, 133 S. Ct. 2411, 186 L. Ed. 2d 474
(2013).

C. “Affirmative Action” and the Political Process

Schuette v. Coalition to Defend Affirmation Action By Any
Means Necessary (BAMN)

572 U.S.__(2014)

KENNEDY, J., ANNOUNCED THE JUDGMENT OF THE COURT AND DELIVERED AN OPINION, IN WHICH ROBERTS,
C.]., AND ALITO, ]., JOINED. ROBERTS, C.]., FILED A CONCURRING OPINION. SCALIA, J., FILED AN OPINION
CONCURRING IN THE JUDGMENT, IN WHICH THOMAS, ., JOINED. BREYER, ]., FILED AN OPINION CONCURRING
IN THE JUDGMENT. SOTOMAYOR, J., FILED A DISSENTING OPINION, IN WHICH GINSBURG, ]., JOINED. KAGAN, .,
TOOK NO PART IN THE CONSIDERATION OR DECISION OF THE CASE.

JUSTICE KENNEDY ANNOUNCED THE JUDGMENT OF THE COURT AND DELIVERED AN
OPINION, IN WHICH THE CHIEF JUSTICE AND JUSTICE ALITO JOIN.

The Court in this case must determine whether an amendment to the
Constitution of the State of Michigan, approved and enacted by its voters, is
invalid under the Equal Protection Clause of the Fourteenth Amendment to
the Constitution of the United States.

In 2003 the Court reviewed the constitutionality of two admissions systems
at the University of Michigan, one for its undergraduate class and one for its
law school. The undergraduate admissions plan was addressed in Gratz v.
Bollinger. The law school admission plan was addressed in Grutter v.
Bollinger. Each admissions process permitted the explicit consideration of an
applicant’s race. In Gratz, the Court invalidated the undergraduate plan as a
violation of the Equal Protection Clause. In Grutter, the Court found no
constitutional flaw in the law school admission plan’s more limited use of
race-based preferences.

In response to the Court’s decision in Gratz, the university revised its
undergraduate admissions process, but the revision still allowed limited use
of race-based preferences. After a statewide debate on the question of racial
preferences in the context of governmental decisionmaking, the voters, in
2006, adopted an amendment to the State Constitution prohibiting state and
other governmental entities in Michigan from granting certain preferences,
including race-based preferences, in a wide range of actions and decisions.
Under the terms of the amendment, race-based preferences cannot be part of
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the admissions process for state universities. That particular prohibition is
central to the instant case.

The ballot proposal was called Proposal 2 and, after it passed by a margin of
58 percent to 42 percent, the resulting enactment became Article I, §26, of
the Michigan Constitution. As noted, the amendment is in broad terms.
Section 26 states, in relevant part, as follows:

“(1) The University of Michigan, Michigan State University, Wayne State
University, and any other public college or university, community college, or
school district shall not discriminate against, or grant preferential treatment
to, any individual or group on the basis of race, sex, color, ethnicity, or
national origin in the operation of public employment, public education, or
public contracting.

“(2) The state shall not discriminate against, or grant preferential treatment
to, any individual or group on the basis of race, sex, color, ethnicity, or
national origin in the operation of public employment, public education, or
public contracting.

“(3) For the purposes of this section ‘state’ includes, but is not necessarily
limited to, the state itself, any city, county, any public college, university, or
community college, school district, or other political subdivision or
governmental instrumentality of or within the State of Michigan not
included in sub-section 1.”

Section 26 was challenged in two cases. Among the plaintiffs in the suits were
the Coalition to Defend Affirmative Action, Integration and Immigrant Rights
and Fight for Equality By Any Means Necessary (BAMN); students; faculty;
and prospective applicants to Michigan public universities.

[In 2008, the District Court granted summary judgment to Michigan, thus
upholding §26 (Proposal 2). A panel of the United States Court of Appeals for
the Sixth Circuit reversed the grant of summary judgment, thus invalidating
§26. In a closely divided decision, the Sixth Circuit en banc agreed that §26
was unconstitutional. The United States Supreme Court granted certiorari.]

Before the Court addresses the question presented, it is important to note
what this case is not about. It is not about the constitutionality, or the merits,
of race-conscious admissions policies in higher education. The consideration
of race in admissions presents complex questions, in part addressed last
Term in Fisher v. University of Texas at Austin (2013). In Fisher, the Court did
not disturb the principle that the consideration of race in admissions is
permissible, provided that certain conditions are met. In this case, as in
Fisher, that principle is not challenged. The question here concerns not the
permissibility of race-conscious admissions policies under the Constitution
but whether, and in what manner, voters in the States may choose to prohibit
the consideration of racial preferences in governmental decisions, in
particular with respect to school admissions.

This Court has noted that some States have decided to prohibit race-
conscious admissions policies. In Grutter, the Court noted: “Universities in
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California, Florida, and Washington State, where racial preferences in
admissions are prohibited by state law, are currently engaged in
experimenting with a wide variety of alternative approaches. Universities in
other States can and should draw on the most promising aspects of these
race-neutral alternatives as they develop.” In this way, Grutter acknowledged
the significance of a dialogue regarding this contested and complex policy
question among and within States. There was recognition that our federal
structure “permits ‘innovation and experimentation’” and “enables greater
citizen ‘involvement in democratic processes.”” While this case arises in
Michigan, the decision by the State’s voters reflects in part the national
dialogue regarding the wisdom and practicality of race-conscious admissions
policies in higher education.

In Michigan, the State Constitution invests independent boards of trustees
with plenary authority over public universities, including admissions
policies. Mich. Const., Art. VIII, §5. Although the members of the boards are
elected, some evidence in the record suggests they delegated authority over
admissions policy to the faculty. But whether the boards or the faculty set the
specific policy, Michigan’s public universities did consider race as a factor in
admissions decisions before 2006.

In holding §26 invalid in the context of student admissions at state
universities, the Court of Appeals relied in primary part on Washington v.
Seattle School Dist. No. 1 (1982) {Note: This is NOT Parents Involved v. Seattle
Schools decided in 2007} * * * * But that determination extends Seattle’s
holding in a case presenting quite different issues to reach a conclusion that
is mistaken here. Before explaining this further, it is necessary to consider
the relevant cases that preceded Seattle and the background against which
Seattle itself arose.

Though it has not been prominent in the arguments of the parties, this
Court’s decision in Reitman v. Mulkey (1967) is a proper beginning point for
discussing the controlling decisions. In Mulkey, voters amended the California
Constitution to prohibit any state legislative interference with an owner’s
prerogative to decline to sell or rent residential property on any basis. Two
different cases gave rise to Mulkey. In one a couple could not rent an
apartment, and in the other a couple were evicted from their apartment.
Those adverse actions were on account of race. In both cases the complaining
parties were barred, on account of race, from invoking the protection of
California’s statutes; and, as a result, they were unable to lease residential
property. This Court concluded that the state constitutional provision was a
denial of equal protection. * * * * In a dissent joined by three other Justices,
Justice Harlan disagreed with the majority’s holding. The dissent reasoned
that California, by the action of its voters, simply wanted the State to remain
neutral in this area, so that the State was not a party to discrimination. That
dissenting voice did not prevail against the majority’s conclusion that the
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state action in question encouraged discrimination, causing real and specific
injury.

The next precedent of relevance, Hunter v. Erickson (1969) is central to the
arguments the respondents make in the instant case. In Hunter the Court for
the first time elaborated what the Court of Appeals here styled the “political
process” doctrine. There, the Akron City Council found that the citizens of
Akron consisted of “people of different race[s], . . . many of whom live in
circumscribed and segregated areas, under sub-standard unhealthful, unsafe,
unsanitary and overcrowded conditions, because of discrimination in the
sale, lease, rental and financing of housing.”” To address the problem, Akron
enacted a fair housing ordinance to prohibit that sort of discrimination. In
response, voters amended the city charter to overturn the ordinance and to
require that any additional antidiscrimination housing ordinance be
approved by referendum. But most other ordinances “regulating the real
property market” were not subject to those threshold requirements. The
plaintiff, a black woman in Akron, Ohio, alleged that her real estate agent
could not show her certain residences because the owners had specified they
would not sell to black persons.

Central to the Court’s reasoning in Hunter was that the charter amendment
was enacted in circumstances where widespread racial discrimination in the
sale and rental of housing led to segregated housing, forcing many to live in
“‘unhealthful, unsafe, unsanitary and overcrowded conditions.” The Court
stated: “It is against this background that the referendum required by [the
charter amendment] must be assessed.” Akron attempted to characterize the
charter amendment “simply as a public decision to move slowly in the
delicate area of race relations” and as a means “to allow the people of Akron
to participate” in the decision. The Court rejected Akron’s flawed
“justifications for its discrimination,” justifications that by their own terms
had the effect of acknowledging the targeted nature of the charter
amendment. * * * * The Court found that the city charter amendment, by
singling out antidiscrimination ordinances, “places special burden on racial
minorities within the governmental process,” thus becoming as
impermissible as any other government action taken with the invidious
intent to injure a racial minority. Justice Harlan filed a concurrence. He
argued the city charter amendment “has the clear purpose of making it more
difficult for certain racial and religious minorities to achieve legislation that
is in their interest.” * * * * Thus, in Mulkey and Hunter, there was a
demonstrated injury on the basis of race that, by reasons of state
encouragement or participation, became more aggravated.

Seattle is the third case of principal relevance here. There, the school board
adopted a mandatory busing program to alleviate racial isolation of minority
students in local schools. Voters who opposed the school board’s busing plan
passed a state initiative that barred busing to desegregate. The Court first
determined that, although “white as well as Negro children benefit from”
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diversity, the school board’s plan “inures primarily to the benefit of the
minority.” The Court next found that “the practical effect” of the state
initiative was to “remov][e] the authority to address a racial problem—and
only a racial problem—from the existing decisionmaking body, in such a way
as to burden minority interests” because advocates of busing “now must seek
relief from the state legislature, or from the statewide electorate.” The Court
therefore found that the initiative had “explicitly us[ed] the racial nature of a
decision to determine the decisionmaking process.” (emphasis deleted).

Seattle is best understood as a case in which the state action in question (the
bar on busing enacted by the State’s voters) had the serious risk, if not
purpose, of causing specific injuries on account of race, just as had been the
case in Mulkey and Hunter. Although there had been no judicial finding of de
jure segregation with respect to Seattle’s school district, it appears as though
school segregation in the district in the 1940’s and 1950’s may have been the
partial result of school board policies that “permitted white students to
transfer out of black schools while restricting the transfer of black students
into white schools.” Parents Involved in Community Schools v. Seattle School
Dist. No. 1 (Breyer, ]., dissenting). In 1977, the National Association for the
Advancement of Colored People (NAACP) filed a complaint with the Office for
Civil Rights, a federal agency. The NAACP alleged that the school board had
maintained a system of de jure segregation. Specifically, the complaint
alleged “that the Seattle School Board had created or perpetuated unlawful
racial segregation through, e.g, certain school-transfer criteria, a
construction program that needlessly built new schools in white areas,
district line-drawing criteria, the maintenance of inferior facilities at black
schools, the use of explicit racial criteria in the assignment of teachers and
other staff, and a general pattern of delay in respect to the implementation of
promised desegregation efforts.” As part of a settlement with the Office for
Civil Rights, the school board implemented the “Seattle Plan,” which used
busing and mandatory reassignments between elementary schools to reduce
racial imbalance and which was the subject of the state initiative at issue in
Seattle.

As this Court held in Parents Involved, the school board’s purported remedial
action would not be permissible today absent a showing of de jure
segregation. That holding prompted Justice Breyer to observe in dissent, as
noted above, that one permissible reading of the record was that the school
board had maintained policies to perpetuate racial segregation in the
schools. In all events we must understand Seattle as Seattle understood itself,
as a case in which neither the State nor the United States “challenge[d] the
propriety of race-conscious student assignments for the purpose of achieving
integration, even absent a finding of prior de jure segregation.” In other
words the legitimacy and constitutionality of the remedy in question (busing
for desegregation) was assumed, and Seattle must be understood on that
basis. Seattle involved a state initiative that “was carefully tailored to
interfere only with desegregative busing.” The Seattle Court, accepting the
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validity of the school board’s busing remedy as a predicate to its analysis of
the constitutional question, found that the State’s disapproval of the school
board’s busing remedy was an aggravation of the very racial injury in which
the State itself was complicit.

The broad language used in Seattle, however, went well beyond the analysis
needed to resolve the case. The Court there seized upon the statement in
Justice Harlan’s concurrence in Hunter that the procedural change in that
case had “the clear purpose of making it more difficult for certain racial and
religious minorities to achieve legislation that is in their interest.” That
language, taken in the context of the facts in Hunter, is best read simply to
describe the necessity for finding an equal protection violation where
specific injuries from hostile discrimination were at issue. The Seattle Court,
however, used the language from the Hunter concurrence to establish a new
and far-reaching rationale. Seattle stated that where a government policy
“inures primarily to the benefit of the minority” and “minorities . .. consider”
the policy to be “in their interest,” then any state action that “place[s]
effective decisionmaking authority over” that policy “at a different level of
government” must be reviewed under strict scrutiny. In essence, according to
the broad reading of Seattle, any state action with a “racial focus” that makes
it “more difficult for certain racial minorities than for other groups” to
“achieve legislation that is in their interest” is subject to strict scrutiny. It is
this reading of Seattle that the Court of Appeals found to be controlling here.
And that reading must be rejected.

»nm

* x x> The {Sixth Circuit’s} expansive reading of Seattle has no principled
limitation and raises serious questions of compatibility with the Court’s
settled equal protection jurisprudence. To the extent Seattle is read to
require the Court to determine and declare which political policies serve the
“interest” of a group defined in racial terms, that rationale was unnecessary
to the decision in Seattle; it has no support in precedent; and it raises serious
constitutional concerns. That expansive language does not provide a proper
guide for decisions and should not be deemed authoritative or controlling.
The rule that the Court of Appeals elaborated and respondents seek to
establish here would contradict central equal protection principles.

In cautioning against “impermissible racial stereotypes,” this Court has
rejected the assumption that “members of the same racial group—regardless
of their age, education, economic status, or the community in which they
live—think alike, share the same political interests, and will prefer the same
candidates at the polls.” Shaw v. Reno (1993); see also Metro Broadcasting,
Inc. v. FCC (1990) (Kennedy, J., dissenting) (rejecting the “demeaning notion
that members of . . . defined racial groups ascribe to certain ‘minority views’
that must be different from those of other citizens”). It cannot be entertained
as a serious proposition that all individuals of the same race think alike. Yet
that proposition would be a necessary beginning point were the Seattle
formulation to control, as the Court of Appeals held it did in this case. And if
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it were deemed necessary to probe how some races define their own interest
in political matters, still another beginning point would be to define
individuals according to race. But in a society in which those lines are
becoming more blurred, the attempt to define race-based categories also
raises serious questions of its own. Government action that classifies
individuals on the basis of race is inherently suspect and carries the danger
of perpetuating the very racial divisions the polity seeks to transcend. Were
courts to embark upon this venture not only would it be undertaken with no
clear legal standards or accepted sources to guide judicial decision but also it
would result in, or at least impose a high risk of, inquiries and categories
dependent upon demeaning stereotypes, classifications of questionable
constitutionality on their own terms.

Even assuming these initial steps could be taken in a manner consistent with
a sound analytic and judicial framework, the court would next be required to
determine the policy realms in which certain groups—groups defined by
race—have a political interest. That undertaking, again without guidance
from any accepted legal standards, would risk, in turn, the creation of
incentives for those who support or oppose certain policies to cast the debate
in terms of racial advantage or disadvantage. Thus could racial antagonisms
and conflict tend to arise in the context of judicial decisions as courts
undertook to announce what particular issues of public policy should be
classified as advantageous to some group defined by race. This risk is
inherent in adopting the Seattle formulation.

There would be no apparent limiting standards defining what public policies
should be included in what Seattle called policies that “inur[e] primarily to
the benefit of the minority” and that “minorities . . . consider” to be “ ‘in their
interest.”” Those who seek to represent the interests of particular racial
groups could attempt to advance those aims by demanding an equal
protection ruling that any number of matters be foreclosed from voter
review or participation. In a nation in which governmental policies are wide
ranging, those who seek to limit voter participation might be tempted, were
this Court to adopt the Seattle formulation, to urge that a group they choose
to define by race or racial stereotypes are advantaged or disadvantaged by
any number of laws or decisions. Tax policy, housing subsidies, wage
regulations, and even the naming of public schools, highways, and
monuments are just a few examples of what could become a list of subjects
that some organizations could insist should be beyond the power of voters to
decide, or beyond the power of a legislature to decide when enacting limits
on the power of local authorities or other governmental entities to address
certain subjects. Racial division would be validated, not discouraged, were
the Seattle formulation, and the reasoning of the Court of Appeals in this case,
to remain in force.

Perhaps, when enacting policies as an exercise of democratic self-
government, voters will determine that race-based preferences should be
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adopted. The constitutional validity of some of those choices regarding racial
preferences is not at issue here. The holding in the instant case is simply that
the courts may not disempower the voters from choosing which path to
follow. In the realm of policy discussions the regular give-and-take of debate
ought to be a context in which rancor or discord based on race are avoided,
not invited. And if these factors are to be interjected, surely it ought not to be
at the invitation or insistence of the courts.

One response to these concerns may be that objections to the larger
consequences of the Seattle formulation need not be confronted in this case,
for here race was an undoubted subject of the ballot issue. But a number of
problems raised by Seattle, such as racial definitions, still apply. And this
principal flaw in the ruling of the Court of Appeals does remain: Here there
was no infliction of a specific injury of the kind at issue in Mulkey and Hunter
and in the history of the Seattle schools. Here there is no precedent for
extending these cases to restrict the right of Michigan voters to determine
that race-based preferences granted by Michigan governmental entities
should be ended.

* k% * By approving Proposal 2 and thereby adding §26 to their State
Constitution, the Michigan voters exercised their privilege to enact laws as a
basic exercise of their democratic power. In the federal system States
“respond, through the enactment of positive law, to the initiative of those
who seek a voice in shaping the destiny of their own times.” Michigan voters
used the initiative system to bypass public officials who were deemed not
responsive to the concerns of a majority of the voters with respect to a policy
of granting race-based preferences that raises difficult and delicate issues.

The freedom secured by the Constitution consists, in one of its essential
dimensions, of the right of the individual not to be injured by the unlawful
exercise of governmental power. The mandate for segregated schools, Brown
v. Board of Education (1954); a wrongful invasion of the home, Silverman v.
United States (1961); or punishing a protester whose views offend others,
Texas v. Johnson (1989); and scores of other examples teach that individual
liberty has constitutional protection, and that liberty’s full extent and
meaning may remain yet to be discovered and affirmed. Yet freedom does
not stop with individual rights. Our constitutional system embraces, too, the
right of citizens to debate so they can learn and decide and then, through the
political process, act in concert to try to shape the course of their own times
and the course of a nation that must strive always to make freedom ever
greater and more secure. Here Michigan voters acted in concert and
statewide to seek consensus and adopt a policy on a difficult subject against a
historical background of race in America that has been a source of tragedy
and persisting injustice. That history demands that we continue to learn, to
listen, and to remain open to new approaches if we are to aspire always to a
constitutional order in which all persons are treated with fairness and equal
dignity. Were the Court to rule that the question addressed by Michigan
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voters is too sensitive or complex to be within the grasp of the electorate; or
that the policies at issue remain too delicate to be resolved save by university
officials or faculties, acting at some remove from immediate public scrutiny
and control; or that these matters are so arcane that the electorate’s power
must be limited because the people cannot prudently exercise that power
even after a full debate, that holding would be an unprecedented restriction
on the exercise of a fundamental right held not just by one person but by all
in common. It is the right to speak and debate and learn and then, as a matter
of political will, to act through a lawful electoral process.

The respondents in this case insist that a difficult question of public policy
must be taken from the reach of the voters, and thus removed from the realm
of public discussion, dialogue, and debate in an election campaign. Quite in
addition to the serious First Amendment implications of that position with
respect to any particular election, it is inconsistent with the underlying
premises of a responsible, functioning democracy. One of those premises is
that a democracy has the capacity—and the duty—to learn from its past
mistakes; to discover and confront persisting biases; and by respectful,
rationale deliberation to rise above those flaws and injustices. That process is
impeded, not advanced, by court decrees based on the proposition that the
public cannot have the requisite repose to discuss certain issues. It is
demeaning to the democratic process to presume that the voters are not
capable of deciding an issue of this sensitivity on decent and rational
grounds. The process of public discourse and political debate should not be
foreclosed even if there is a risk that during a public campaign there will be
those, on both sides, who seek to use racial division and discord to their own
political advantage. An informed public can, and must, rise above this. The
idea of democracy is that it can, and must, mature. Freedom embraces the
right, indeed the duty, to engage in a rational, civic discourse in order to
determine how best to form a consensus to shape the destiny of the Nation
and its people. These First Amendment dynamics would be disserved if this
Court were to say that the question here at issue is beyond the capacity of the
voters to debate and then to determine.

These precepts are not inconsistent with the well-established principle that
when hurt or injury is inflicted on racial minorities by the encouragement or
command of laws or other state action, the Constitution requires redress by
the courts. * * * *

For reasons already discussed, Mulkey, Hunter, and Seattle are not
precedents that stand for the conclusion that Michigan’s voters must be
disempowered from acting. Those cases were ones in which the political
restriction in question was designed to be used, or was likely to be used, to
encourage infliction of injury by reason of race. What is at stake here is not
whether injury will be inflicted but whether government can be instructed
not to follow a course that entails, first, the definition of racial categories and,
second, the grant of favored status to persons in some racial categories and
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not others. The electorate’s instruction to governmental entities not to
embark upon the course of race-defined and race-based preferences was
adopted, we must assume, because the voters deemed a preference system to
be unwise, on account of what voters may deem its latent potential to
become itself a source of the very resentments and hostilities based on race
that this Nation seeks to put behind it. Whether those adverse results would
follow is, and should be, the subject of debate. Voters might likewise
consider, after debate and reflection, that programs designed to increase
diversity—consistent with the Constitution—are a necessary part of
progress to transcend the stigma of past racism.

This case is not about how the debate about racial preferences should be
resolved. It is about who may resolve it. There is no authority in the
Constitution of the United States or in this Court’s precedents for the
Judiciary to set aside Michigan laws that commit this policy determination to
the voters. Deliberative debate on sensitive issues such as racial preferences
all too often may shade into rancor. But that does not justify removing
certain court-determined issues from the voters’ reach. Democracy does not
presume that some subjects are either too divisive or too profound for public
debate.

The judgment of the Court of Appeals for the Sixth Circuit is reversed.

It is so ordered.

CHIEF JUSTICE ROBERTS, CONCURRING.

The dissent devotes 11 pages to expounding its own policy preferences in
favor of taking race into account in college admissions, while nonetheless
concluding that it “do[es] not mean to suggest that the virtues of adopting
race-sensitive admissions policies should inform the legal question before
the Court.” (opinion of Sotomayor, ].). The dissent concedes that the
governing boards of the State’s various universities could have implemented
a policy making it illegal to “discriminate against, or grant preferential
treatment to,” any individual on the basis of race. On the dissent’s view, if the
governing boards conclude that drawing racial distinctions in university
admissions is undesirable or counterproductive, they are permissibly
exercising their policymaking authority. But others who might reach the
same conclusion are failing to take race seriously.

The dissent states that “[t]he way to stop discrimination on the basis of race
is to speak openly and candidly on the subject of race.” And it urges that
“[r]ace matters because of the slights, the snickers, the silent judgments that
reinforce that most crippling of thoughts: ‘I do not belong here.” But it is not
“out of touch with reality” to conclude that racial preferences may
themselves have the debilitating effect of reinforcing precisely that doubt,
and—if so—that the preferences do more harm than good. To disagree with
the dissent’s views on the costs and benefits of racial preferences is not to
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“wish away, rather than confront” racial inequality. People can disagree in
good faith on this issue, but it similarly does more harm than good to
question the openness and candor of those on either side of the debate.

JUSTICE SCALIA, WITH WHOM JUSTICE THOMAS JOINS, CONCURRING IN THE JUDGMENT.

It has come to this. Called upon to explore the jurisprudential twilight zone
between two errant lines of precedent, we confront a frighteningly bizarre
question: Does the Equal Protection Clause of the Fourteenth Amendment
forbid what its text plainly requires? Needless to say (except that this case
obliges us to say it), the question answers itself. “The Constitution proscribes
government discrimination on the basis of race, and state-provided
education is no exception.” Grutter v. Bollinger (2003) (Scalia, J., concurring
in part and dissenting in part). It is precisely this understanding—the correct
understanding—of the federal Equal Protection Clause that the people of the
State of Michigan have adopted for their own fundamental law. By adopting
it, they did not simultaneously offend it.

Even taking this Court’s sorry line of race-based-admissions cases as a given,
[ find the question presented only slightly less strange: Does the Equal
Protection Clause forbid a State from banning a practice that the Clause
barely—and only provisionally—permits? Reacting to those race-based-
admissions decisions, some States—whether deterred by the prospect of
costly litigation; aware that Grutter’s bell may soon toll; or simply opposed in
principle to the notion of “benign” racial discrimination—have gotten out of
the racial-preferences business altogether. And with our express
encouragement: “Universities in California, Florida, and Washington State,
where racial preferences in admissions are prohibited by state law, are
currently engaging in experimenting with a wide variety of alternative
approaches. Universities in other States can and should draw on the most
promising aspects of these race-neutral alternatives as they develop.”
Respondents seem to think this admonition was merely in jest. The
experiment, they maintain, is not only over; it never rightly began. Neither
the people of the States nor their legislatures ever had the option of directing
subordinate public-university officials to cease considering the race of
applicants, since that would deny members of those minority groups the
option of enacting a policy designed to further their interest, thus denying
them the equal protection of the laws. Never mind that it is hotly disputed
whether the practice of race-based admissions is ever in a racial minority’s
interest. And never mind that, were a public university to stake its defense of
a race-based-admissions policy on the ground that it was designed to benefit
primarily minorities (as opposed to all students, regardless of color, by
enhancing diversity), we would hold the policy unconstitutional.

* x % * [ part ways with Hunter, Seattle, and (I think) the plurality for an
additional reason: Each endorses a version of the proposition that a facially
neutral law may deny equal protection solely because it has a disparate racial
impact. Few equal-protection theories have been so squarely and soundly
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rejected. “An unwavering line of cases from this Court holds that a violation
of the Equal Protection Clause requires state action motivated by
discriminatory intent,” and that “official action will not be held
unconstitutional solely because it results in a racially disproportionate
impact.” * * **

Notwithstanding our dozens of cases confirming the exception-less nature of
the Washington v. Davis rule, the plurality opinion leaves ajar an effects-test
escape hatch modeled after Hunter and Seattle, suggesting that state action
denies equal protection when it “ha[s] the serious risk, if not purpose, of
causing specific injuries on account of race,” or is either “designed to be used,
or ... likely to be used, to encourage infliction of injury by reason of race.”
(emphasis added). Since these formulations enable a determination of an
equal-protection violation where there is no discriminatory intent, they are
inconsistent with the long Washington v. Davis line of cases.

Respondents argue that we need not bother with the discriminatory-purpose
test, since §26 may be struck more straightforwardly as a racial
“classification.” Admitting (as they must) that §26 does not on its face
“distribut[e] burdens or benefits on the basis of individual racial
classifications,” Parents Involved in Community Schools v. Seattle School Dist.
No. 1 (2007), respondents rely on Seattle’s statement that “when the political
process or the decisionmaking mechanism used to address racially conscious
legislation—and only such legislation—is singled out for peculiar and
disadvantageous treatment,” then that “singling out” is a racial classification.
But this is just the political-process theory bedecked in different doctrinal
dress. A law that “neither says nor implies that persons are to be treated
differently on account of their race” is not a racial classification. That is
particularly true of statutes mandating equal treatment. “[A] law that
prohibits the State from classifying individuals by race . .. a fortiori does not
classify individuals by race.” {Coalition for Economic Equity v. Wilson, 9th
Circuit (O’Scannlain, J.)}.

Thus, the question in this case, as in every case in which neutral state action
is said to deny equal protection on account of race, is whether the action
reflects a racially discriminatory purpose. Seattle stresses that “singling out
the political processes affecting racial issues for uniquely disadvantageous
treatment inevitably raises dangers of impermissible motivation.” True
enough, but that motivation must be proved. And respondents do not have a
prayer of proving it here. The District Court noted that, under “conventional
equal protection” doctrine, the suit was “doom[ed].” Though the Court of
Appeals did not opine on this question, I would not leave it for them on
remand. In my view, any law expressly requiring state actors to afford all
persons equal protection of the laws (such as Initiative 350 in Seattle, though
not the charter amendment in Hunter) does not—cannot—deny “to any
person ... equal protection of the laws,” U. S. Const., Amdt. 14, §1, regardless
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of whatever evidence of seemingly foul purposes plaintiffs may cook up in
the trial court.

As Justice Harlan observed over a century ago, “[o]ur Constitution is color-
blind, and neither knows nor tolerates classes among citizens.” Plessy v.
Ferguson (1896) (dissenting opinion). The people of Michigan wish the same
for their governing charter. It would be shameful for us to stand in their way.

JUSTICE BREYER, CONCURRING IN THE JUDGMENT.

* %% * ] continue to believe that the Constitution permits, though it does not
require, the use of the kind of race-conscious programs that are now barred
by the Michigan Constitution. The serious educational problems that faced
Americans at the time this Court decided Grutter endure. * * * *

This case, in contrast {to Hunter and Seattle} does not involve a reordering of
the political process; it does not in fact involve the movement of
decisionmaking from one political level to another. Rather, here, Michigan
law delegated broad policymaking authority to elected university boards, see
Mich. Const.,, Art. VIII, §5, but those boards delegated admissions-related
decisionmaking authority to unelected university faculty members and
administrators. Although the boards unquestionably retained the power to
set policy regarding race-conscious admissions, in fact faculty members and
administrators set the race-conscious admissions policies in question. (It is
often true that elected bodies—including, for example, school boards, city
councils, and state legislatures—have the power to enact policies, but in fact
delegate that power to administrators.) Although at limited times the
university boards were advised of the content of their race-conscious
admissions policies, to my knowledge no board voted to accept or reject any
of those policies. Thus, un-elected faculty members and administrators, not
voters or their elected representatives, adopted the race-conscious
admissions programs affected by Michigan’s constitutional amendment. The
amendment took decisionmaking authority away from these unelected
actors and placed it in the hands of the voters.

Why does this matter? For one thing, considered conceptually, the doctrine
set forth in Hunter and Seattle does not easily fit this case. In those cases
minorities had participated in the political process and they had won. The
majority’s subsequent reordering of the political process repealed the
minority’s successes and made it more difficult for the minority to succeed in
the future. The majority thereby diminished the minority’s ability to
participate meaningfully in the electoral process. But one cannot as easily
characterize the movement of the decisionmaking mechanism at issue
here—from an administrative process to an electoral process—as
diminishing the minority’s ability to participate meaningfully in the political
process. There is no prior electoral process in which the minority
participated.
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For another thing, to extend the holding of Hunter and Seattle to reach
situations in which decisionmaking authority is moved from an

administrative body to a political one would pose significant difficulties.
k 3k ok Xk

Finally, the principle that underlies Hunter and Seattle runs up against a
competing principle, discussed above. This competing principle favors
decisionmaking though the democratic process. Just as this principle strongly
supports the right of the people, or their elected representatives, to adopt
race-conscious policies for reasons of inclusion, so must it give them the right
to vote not to do so.

As 1 have said, my discussion here is limited to circumstances in which
decisionmaking is moved from an un-elected administrative body to a
politically responsive one, and in which the targeted race-conscious
admissions programs consider race solely in order to obtain the educational
benefits of a diverse student body. We need now decide no more than
whether the Federal Constitution permits Michigan to apply its constitutional
amendment in those circumstances. I would hold that it does. Therefore, I
concur in the judgment of the Court.

JUSTICE SOTOMAYOR, WITH WHOM JUSTICE GINSBURG JOINS, DISSENTING.

We are fortunate to live in a democratic society. But without checks,
democratically approved legislation can oppress minority groups. For that
reason, our Constitution places limits on what a majority of the people may
do. This case implicates one such limit: the guarantee of equal protection of
the laws. Although that guarantee is traditionally understood to prohibit
intentional discrimination under existing laws, equal protection does not end
there. Another fundamental strand of our equal protection jurisprudence
focuses on process, securing to all citizens the right to participate
meaningfully and equally in self-government. That right is the bedrock of our
democracy, for it preserves all other rights.

Yet to know the history of our Nation is to understand its long and
lamentable record of stymieing the right of racial minorities to participate in
the political process. At first, the majority acted with an open, invidious
purpose. Notwithstanding the command of the Fifteenth Amendment, certain
States shut racial minorities out of the political process altogether by
withholding the right to vote. This Court intervened to preserve that right.
The majority tried again, replacing outright bans on voting with literacy tests,
good character requirements, poll taxes, and gerrymandering. The Court was
not fooled; it invalidated those measures, too. The majority persisted. This
time, although it allowed the minority access to the political process, the
majority changed the ground rules of the process so as to make it more
difficult for the minority, and the minority alone, to obtain policies designed
to foster racial integration. Although these political restructurings may not
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have been discriminatory in purpose, the Court reaffirmed the right of
minority members of our society to participate meaningfully and equally in
the political process.

This case involves this last chapter of discrimination: A majority of the
Michigan electorate changed the basic rules of the political process in that
State in a manner that uniquely disadvantaged racial minorities. Prior to the
enactment of the constitutional initiative at issue here, all of the admissions
policies of Michigan’s public colleges and universities—including race-
sensitive admissions policies —were in the hands of each institution’s
governing board. The members of those boards are nominated by political
parties and elected by the citizenry in statewide elections. After over a
century of being shut out of Michigan’s institutions of higher education, racial
minorities in Michigan had succeeded in persuading the elected board
representatives to adopt admissions policies that took into account the
benefits of racial diversity. And this Court twice blessed such efforts—first in
Regents of Univ. of Cal. v. Bakke (1978) , and again in Grutter v. Bollinger
(2003), a case that itself concerned a Michigan admissions policy.

In the wake of Grutter, some voters in Michigan set out to eliminate the use of
race-sensitive admissions policies. Those voters were of course free to
pursue this end in any number of ways. For example, they could have
persuaded existing board members to change their minds through individual
or grassroots lobbying efforts, or through general public awareness
campaigns. Or they could have mobilized efforts to vote uncooperative board
members out of office, replacing them with members who would share their
desire to abolish race-sensitive admissions policies. When this Court holds
that the Constitution permits a particular policy, nothing prevents a majority
of a State’s voters from choosing not to adopt that policy. Our system of
government encourages—and indeed, depends on—that type of democratic
action.

But instead, the majority of Michigan voters changed the rules in the middle
of the game, reconfiguring the existing political process in Michigan in a
manner that burdened racial minorities. They did so in the 2006 election by
amending the Michigan Constitution to enact Art. [, §26, which provides in
relevant part that Michigan’s public universities “shall not discriminate
against, or grant preferential treatment to, any individual or group on the
basis of race, sex, color, ethnicity, or national origin in the operation of public
employment, public education, or public contracting.”

As a result of §26, there are now two very different processes through which
a Michigan citizen is permitted to influence the admissions policies of the
State’s universities: one for persons interested in race-sensitive admissions
policies and one for everyone else. A citizen who is a University of Michigan
alumnus, for instance, can advocate for an admissions policy that considers
an applicant’s legacy status by meeting individually with members of the
Board of Regents to convince them of her views, by joining with other legacy
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parents to lobby the Board, or by voting for and supporting Board candidates
who share her position. The same options are available to a citizen who
wants the Board to adopt admissions policies that consider athleticism,
geography, area of study, and so on. The one and only policy a Michigan
citizen may not seek through this long-established process is a race-sensitive
admissions policy that considers race in an individualized manner when it is
clear that race-neutral alternatives are not adequate to achieve diversity. For
that policy alone, the citizens of Michigan must undertake the daunting task
of amending the State Constitution.

Our precedents do not permit political restructurings that create one process
for racial minorities and a separate, less burdensome process for everyone
else. This Court has held that the Fourteenth Amendment does not tolerate “a
political structure that treats all individuals as equals, yet more subtly
distorts governmental processes in such a way as to place special burdens on
the ability of minority groups to achieve beneficial legislation.” Washington v.
Seattle School Dist. No. 1 (1982). Such restructuring, the Court explained, “is
no more permissible than denying [the minority] the [right to] vote, on an
equal basis with others.” Hunter v. Erickson (1969). In those cases—Hunter
and Seattle—the Court recognized what is now known as the “political-
process doctrine”: When the majority reconfigures the political process in a
manner that burdens only a racial minority, that alteration triggers strict
judicial scrutiny.

Today, disregarding stare decisis, a majority of the Court effectively discards
those precedents. The plurality does so, it tells us, because the freedom
actually secured by the Constitution is the freedom of self-government—
because the majority of Michigan citizens “exercised their privilege to enact
laws as a basic exercise of their democratic power.” It would be “demeaning
to the democratic process,” the plurality concludes, to disturb that decision in
any way. This logic embraces majority rule without an important
constitutional limit.

The plurality’s decision fundamentally misunderstands the nature of the
injustice worked by §26. This case is not, as the plurality imagines, about
“who may resolve” the debate over the use of race in higher education
admissions. I agree wholeheartedly that nothing vests the resolution of that
debate exclusively in the courts or requires that we remove it from the reach
of the electorate. Rather, this case is about how the debate over the use of
race-sensitive admissions policies may be resolved —that is, it must be
resolved in constitutionally permissible ways. While our Constitution does
not guarantee minority groups victory in the political process, it does
guarantee them meaningful and equal access to that process. It guarantees
that the majority may not win by stacking the political process against
minority groups permanently, forcing the minority alone to surmount unique
obstacles in pursuit of its goals—here, educational diversity that cannot
reasonably be accomplished through race-neutral measures. Today, by
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permitting a majority of the voters in Michigan to do what our Constitution
forbids, the Court ends the debate over race-sensitive admissions policies in
Michigan in a manner that contravenes constitutional protections long
recognized in our precedents.

Like the plurality, I have faith that our citizenry will continue to learn from
this Nation’s regrettable history; that it will strive to move beyond those
injustices towards a future of equality. And ], too, believe in the importance of
public discourse on matters of public policy. But I part ways with the
plurality when it suggests that judicial intervention in this case “impede][s]”
rather than “advance[s]” the democratic process and the ultimate hope of
equality. I firmly believe that our role as judges includes policing the process
of self-government and stepping in when necessary to secure the
constitutional guarantee of equal protection. Because I would do so here, I
respectfully dissent.

[

For much of its history, our Nation has denied to many of its citizens the right
to participate meaningfully and equally in its politics. This is a history we
strive to put behind us. But it is a history that still informs the society we live
in, and so it is one we must address with candor. Because the political-
process doctrine is best understood against the backdrop of this history, I
will briefly trace its course.

The Fifteenth Amendment, ratified after the Civil War, promised to racial
minorities the right to vote. But many States ignored this promise. In
addition to outright tactics of fraud, intimidation, and violence, there are
countless examples of States categorically denying to racial minorities access
to the political process. * * * *

This Court did not stand idly by. In Alabama, for example, the legislature
responded to increased black voter registration in the city of Tuskegee by
amending the State Constitution to authorize legislative abolition of the
county in which Tuskegee was located, Ala. Const. Amdt. 132 (1957),
repealed by Ala. Const. Amdt. 406 (1982), and by redrawing the city’s
boundaries to remove all the black voters “while not removing a single white
voter,” Gomillion v. Lightfoot (1960). The Court intervened, finding it
“inconceivable that guaranties embedded in the Constitution” could be
“manipulated out of existence” by being “cloaked in the garb of [political]
realignment.”

This Court’s landmark ruling in Brown v. Board of Education (1954) triggered

a new era of political restructuring, this time in the context of education. * * *
*

The Court remained true to its command in Brown. In Arkansas, for example,
it enforced a desegregation order against the Little Rock school board.
Cooper v. Aaron (1958). On the very day the Court announced that ruling, the
Arkansas Legislature responded by changing the rules. It enacted a law
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permitting the Governor to close any public school in the State, and stripping
local school districts of their decisionmaking authority so long as the
Governor determined that local officials could not maintain “a general,
suitable, and efficient educational system.” The then-Governor immediately
closed all of Little Rock’s high schools.

The States’ political restructuring efforts in the 1960’s and 1970’s went
beyond the context of education. Many States tried to suppress the political
voice of racial minorities more generally by reconfiguring the manner in
which they filled vacancies in local offices, often transferring authority from
the electorate (where minority citizens had a voice at the local level) to the

States’ executive branch (where minorities wielded little if any influence). * *
k 3k

11

It was in this historical context that the Court intervened in Hunter v.
Erickson, (1969), and Washington v. Seattle School Dist. No. 1 (1982).
Together, Hunter and Seattle recognized a fundamental strand of this Court’s
equal protection jurisprudence: the political-process doctrine. To understand
that doctrine fully, it is necessary to set forth in detail precisely what the
Court had before it, and precisely what it said. For to understand Hunter and

Seattle is to understand why those cases straightforwardly resolve this one.
k %k % %k

A
{extensive discussion of Hunter and Seattle omitted}
B

Hunter and Seattle vindicated a principle that is as elementary to our equal
protection jurisprudence as it is essential: The majority may not suppress the
minority’s right to participate on equal terms in the political process. Under
this doctrine, governmental action deprives minority groups of equal
protection when it (1) has a racial focus, targeting a policy or program that
“inures primarily to the benefit of the minority,” Seattle; and (2) alters the
political process in a manner that uniquely burdens racial minorities’ ability
to achieve their goals through that process. A faithful application of the
doctrine resoundingly resolves this case in respondents’ favor.

1

Section 26 has a “racial focus.” That is clear from its text, which prohibits
Michigan’s public colleges and universities from “grant[ing] preferential
treatment to any individual or group on the basis of race.” Mich. Const,, Art. |,
§26. Like desegregation of public schools, race-sensitive admissions policies
“inur[e] primarily to the benefit of the minority,” as they are designed to
increase minorities’ access to institutions of higher education.
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Petitioner argues that race-sensitive admissions policies cannot “inur|e]
primarily to the benefit of the minority,” as the Court has upheld such
policies only insofar as they further “the educational benefits that flow from a
diverse student body,” Grutter. But there is no conflict between this Court’s
pronouncement in Grutter and the common-sense reality that race-sensitive
admissions policies benefit minorities. Rather, race-sensitive admissions
policies further a compelling state interest in achieving a diverse student
body precisely because they increase minority enrollment, which necessarily
benefits minority groups. In other words, constitutionally permissible race-
sensitive admissions policies can both serve the compelling interest of
obtaining the educational benefits that flow from a diverse student body, and
inure to the benefit of racial minorities. There is nothing mutually exclusive
about the two.

It is worth emphasizing, moreover, that §26 is relevant only to admissions
policies that have survived strict scrutiny under Grutter; other policies, under
this Court’s rulings, would be forbidden with or without §26. A Grutter-
compliant admissions policy must use race flexibly, not maintain a quota;
must be limited in time; and must be employed only after “serious, good faith
consideration of workable race-neutral alternatives.” The policies banned by
§26 meet all these requirements and thus already constitute the least
restrictive ways to advance Michigan’s compelling interest in diversity in
higher education.

2

{Extensive citations and quotations from amicus briefs and secondary
sources in this section omitted}.

Section 26 restructures the political process in Michigan in a manner that
places unique burdens on racial minorities. It establishes a distinct and more
burdensome political process for the enactment of admissions plans that
consider racial diversity.

Long before the enactment of §26, the Michigan Constitution granted plenary
authority over all matters relating to Michigan’s public universities, including
admissions criteria, to each university’s eight-member governing board.

**** The boards are indisputably a part of the political process in Michigan.
k %k ok 3k

Before the enactment of §26, Michigan’s political structure permitted both
supporters and opponents of race-sensitive admissions policies to vote for
their candidates of choice and to lobby the elected and politically accountable
boards. Section 26 reconfigured that structure. After §26, the boards retain
plenary authority over all admissions criteria except for race-sensitive
admissions policies. To change admissions policies on this one issue, a
Michigan citizen must instead amend the Michigan Constitution. That is no
small task. To place a proposed constitutional amendment on the ballot
requires either the support of two-thirds of both Houses of the Michigan
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Legislature or a vast number of signatures from Michigan voters—10 percent
of the total number of votes cast in the preceding gubernatorial election. See
Mich. Const., Art. XII, §§1, 2. Since more than 3.2 million votes were cast in
the 2010 election for Governor, more than 320,000 signatures are currently
needed to win a ballot spot. Moreover, “[tJo account for invalid and
duplicative signatures, initiative sponsors ‘need to obtain substantially more
than the actual required number of signatures, typically by a 25% to 50%
margin.””

And the costs of qualifying an amendment are significant. For example, “[t]he
vast majority of petition efforts ... require initiative sponsors to hire paid
petition circulators, at significant expense.” In addition to the cost of
collecting signatures, campaigning for a majority of votes is an expensive
endeavor, and “organizations advocating on behalf of marginalized groups
remain ... outmoneyed by corporate, business, and professional
organizations.” In 2008, for instance, over $800 million was spent nationally
on state-level initiative and referendum campaigns, nearly $300 million more
than was spent in the 2006 cycle. Donovan 98. “In several states, more
money [is] spent on ballot initiative campaigns than for all other races for
political office combined.” Indeed, the amount spent on state-level initiative
and referendum campaigns in 2008 eclipsed the $740.6 million spent by
President Obama in his 2008 presidential campaign.

Michigan’s Constitution has only rarely been amended through the initiative
process. Between 1914 and 2000, voters have placed only 60 statewide
initiatives on the Michigan ballot, of which only 20 have passed. Minority
groups face an especially uphill battle. In fact, “[i]t is difficult to find even a
single statewide initiative in any State in which voters approved policies that
explicitly favor racial or ethnic minority groups.”

This is the onerous task that §26 forces a Michigan citizen to complete in
order to change the admissions policies of Michigan’s public colleges and
universities with respect to racial sensitivity. While substantially less
grueling paths remain open to those advocating for any other admissions
policies, a constitutional amendment is the only avenue by which race-
sensitive admissions policies may be obtained. The effect of §26 is that a
white graduate of a public Michigan university who wishes to pass his
historical privilege on to his children may freely lobby the board of that
university in favor of an expanded legacy admissions policy, whereas a black
Michigander who was denied the opportunity to attend that very university
cannot lobby the board in favor of a policy that might give his children a
chance that he never had and that they might never have absent that policy.

Such reordering of the political process contravenes Hunter and Seattle.
Where, as here, the majority alters the political process to the detriment of a
racial minority, the governmental action is subject to strict scrutiny. Michigan
does not assert that §26 satisfies a compelling state interest. That should
settle the matter.
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1

The plurality sees it differently. Disregarding the language used in Hunter,
the plurality asks us to contort that case into one that “rests on the
unremarkable principle that the State may not alter the procedures of
government to target racial minorities.” And the plurality recasts Seattle “as
a case in which the state action in question ... had the serious risk, if not
purpose, of causing specific injuries on account of race.” According to the
plurality, the Hunter and Seattle Courts were not concerned with efforts to
reconfigure the political process to the detriment of racial minorities; rather,
those cases invalidated governmental actions merely because they reflected
an invidious purpose to discriminate. This is not a tenable reading of those
cases.

The plurality identifies “invidious discrimination” as the “necessary result” of
the restructuring in Hunter. It is impossible to assess whether the housing
amendment in Hunter was motivated by discriminatory purpose, for the
opinion does not discuss the question of intent. What is obvious, however, is
that the possibility of invidious discrimination played no role in the Court’s
reasoning. We ordinarily understand our precedents to mean what they
actually say, not what we later think they could or should have said. The
Hunter Court was clear about why it invalidated the Akron charter
amendment: It was impermissible as a restructuring of the political process,
not as an action motivated by discriminatory intent.

Similarly, the plurality disregards what Seattle actually says and instead
opines that “the political restriction in question was designed to be used, or
was likely to be used, to encourage infliction of injury by reason of race.”
Here, the plurality derives its conclusion not from Seattle itself, but from
evidence unearthed more than a quarter-century later in Parents Involved in
Community Schools v. Seattle School Dist. No. 1 (2007). * * * * It follows,
according to the plurality, that Seattle’s desegregation plan was
constitutionally required, so that the initiative halting the plan was an
instance of invidious discrimination aimed at inflicting a racial injury.

* * % * And what now of the political-process doctrine? After the plurality’s
revision of Hunter and Seattle, it is unclear what is left. The plurality certainly
does not tell us. On this point, and this point only, | agree with Justice Scalia
that the plurality has rewritten those precedents beyond recognition.

2
Justice Breyer concludes that Hunter and Seattle do not apply. * * * *

The salient point is this: Although the elected and politically accountable
boards may well entrust university officials with certain day-to-day
admissions responsibilities, they often weigh in on admissions policies
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themselves and, at all times, they retain complete supervisory authority over
university officials and over all admissions decisions. * * * *

I11

The political-process doctrine not only resolves this case as a matter of stare
decisis; it is correct as a matter of first principles.

A

Under our Constitution, majority rule is not without limit. Our system of
government is predicated on an equilibrium between the notion that a
majority of citizens may determine governmental policy through legislation
enacted by their elected representatives, and the overriding principle that
there are nonetheless some things the Constitution forbids even a majority of
citizens to do. The political-process doctrine, grounded in the Fourteenth
Amendment, is a central check on majority rule.

The Fourteenth Amendment instructs that all who act for the government
may not “deny to any person ... the equal protection of the laws.” We often
think of equal protection as a guarantee that the government will apply the
law in an equal fashion—that it will not intentionally discriminate against
minority groups. But equal protection of the laws means more than that; it
also secures the right of all citizens to participate meaningfully and equally in
the process through which laws are created.

Few rights are as fundamental as the right to participate meaningfully and
equally in the process of government. See Yick Wo v. Hopkins (1886) (political
rights are “fundamental” because they are “preservative of all rights”). That
right is the bedrock of our democracy, recognized from its very inception. See
J. Ely, DEMocRAcY AND DisTRUST 87 (1980) (the Constitution “is
overwhelmingly concerned, on the one hand, with procedural fairness in the
resolution of individual disputes,” and on the other, “with ensuring broad
participation in the processes and distributions of government”).

This should come as no surprise. The political process is the channel of
change. It is the means by which citizens may both obtain desirable
legislation and repeal undesirable legislation. Of course, we do not expect
minority members of our society to obtain every single result they seek
through the political process—not, at least, when their views conflict with
those of the majority. The minority plainly does not have a right to prevail
over majority groups in any given political contest. But the minority does
have a right to play by the same rules as the majority. It is this right that
Hunter and Seattle so boldly vindicated.

This right was hardly novel at the time of Hunter and Seattle. For example,
this Court focused on the vital importance of safeguarding minority groups’
access to the political process in United States v. Carolene Products Co. (1938),
a case that predated Hunter by 30 years. In a now-famous footnote, the Court
explained that while ordinary social and economic legislation carries a
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presumption of constitutionality, the same may not be true of legislation that
offends fundamental rights or targets minority groups. Citing cases involving
restrictions on the right to vote, restraints on the dissemination of
information, interferences with political organizations, and prohibition of
peaceable assembly, the Court recognized that “legislation which restricts
those political processes which can ordinarily be expected to bring about
repeal of undesirable legislation” could be worthy of “more exacting judicial
scrutiny under the general prohibitions of the Fourteenth Amendment than
are most other types of legislation.” Carolene Products, n. 4, see also ELY
(explaining that “[p]aragraph two {of Carolene Products footnote 4} suggests
that it is an appropriate function of the Court to keep the machinery of
democratic government running as it should, to make sure the channels of
political participation and communication are kept open”). The Court also
noted that “prejudice against discrete and insular minorities may be a special
condition, which tends seriously to curtail the operation of those political
processes ordinarily to be relied upon to protect minorities, and which may
call for a correspondingly more searching judicial inquiry.” Carolene
Products, n. 4, see also ELyY (explaining that “[p]aragraph three {of Carolene
Products footnote 4} suggests that the Court should also concern itself with
what majorities do to minorities, particularly mentioning laws ‘directed at’
religious, national and racial minorities and those infected by prejudice
against them”).

The values identified in Carolene Products lie at the heart of the political-
process doctrine. Indeed, Seattle explicitly relied on Carolene Products. These
values are central tenets of our equal protection jurisprudence.

Our cases recognize at least three features of the right to meaningful
participation in the political process. Two of them, thankfully, are
uncontroversial. First, every eligible citizen has a right to vote. See Shaw v.
Reno (1993). This, woefully, has not always been the case. But it is a right no
one would take issue with today. Second, the majority may not make it more
difficult for the minority to exercise the right to vote. This, too, is widely
accepted. After all, the Court has invalidated grandfather clauses, good
character requirements, poll taxes, and gerrymandering provisions. The third
feature, the one the plurality dismantles today, is that a majority may not
reconfigure the existing political process in a manner that creates a two-
tiered system of political change, subjecting laws designed to protect or
benefit discrete and insular minorities to a more burdensome political
process than all other laws. This is the political-process doctrine of Hunter
and Seattle.

My colleagues would stop at the second. The plurality embraces the freedom
of “self-government” without limits. And Justice Scalia values a “near-
limitless” notion of state sovereignty. The wrong sought to be corrected by
the political-process doctrine, they say, is not one that should concern us and
is in any event beyond the reach of the Fourteenth Amendment. As they see
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it, the Court’s role in protecting the political process ends once we have
removed certain barriers to the minority’s participation in that process.
Then, they say, we must sit back and let the majority rule without the key
constitutional limit recognized in Hunter and Seattle.

That view drains the Fourteenth Amendment of one of its core teachings.
Contrary to today’s decision, protecting the right to meaningful participation
in the political process must mean more than simply removing barriers to
participation. It must mean vigilantly policing the political process to ensure
that the majority does not use other methods to prevent minority groups
from partaking in that process on equal footing. Why? For the same reason
we guard the right of every citizen to vote. If “[e]fforts to reduce the impact of
minority votes, in contrast to direct attempts to block access to the ballot,”
were “‘second-generation barriers™ to minority voting, Shelby County v.
Holder (2013) (Ginsburg, J., dissenting) efforts to reconfigure the political
process in ways that uniquely disadvantage minority groups who have
already long been disadvantaged are third-generation barriers. For as the
Court recognized in Seattle, “minorities are no less powerless with the vote
than without it when a racial criterion is used to assign governmental power
in such a way as to exclude particular racial groups ‘from effective
participation in the political proces|[s].””

»m

To accept the first two features of the right to meaningful participation in the
political process, while renouncing the third, paves the way for the majority
to do what it has done time and again throughout our Nation’s history: afford
the minority the opportunity to participate, yet manipulate the ground rules
so as to ensure the minority’s defeat. This is entirely at odds with our idea of
equality under the law.

To reiterate, none of this is to say that the political-process doctrine prohibits
the exercise of democratic self-government. Nothing prevents a majority of
citizens from pursuing or obtaining its preferred outcome in a political
contest. Here, for instance, I agree with the plurality that Michiganders who
were unhappy with Grutter were free to pursue an end to race-sensitive
admissions policies in their State. They were free to elect governing boards
that opposed race-sensitive admissions policies or, through public discourse
and dialogue, to lobby the existing boards toward that end. They were also
free to remove from the boards the authority to make any decisions with
respect to admissions policies, as opposed to only decisions concerning race-
sensitive admissions policies. But what the majority could not do, consistent
with the Constitution, is change the ground rules of the political process in a
manner that makes it more difficult for racial minorities alone to achieve
their goals. In doing so, the majority effectively rigs the contest to guarantee
a particular outcome. That is the very wrong the political-process doctrine
seeks to remedy. The doctrine “hews to the unremarkable notion that when
two competitors are running a race, one may not require the other to run
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twice as far or to scale obstacles not present in the first runner’s course.”
{quote from 6t Circuit opinion}.

B

The political-process doctrine also follows from the rest of our equal
protection jurisprudence—in particular, our reapportionment and vote
dilution cases. * * * *

IV

My colleagues claim that the political-process doctrine is unadministrable
and contrary to our more recent equal protection precedents. It is only by not
acknowledging certain strands of our jurisprudence that they can reach such
a conclusion.

A

Start with the claim that Hunter and Seattle are no longer viable because of
the cases that have come after them. I note that in the view of many, it is
those precedents that have departed from the mandate of the Equal
Protection Clause in the first place, by applying strict scrutiny to actions
designed to benefit rather than burden the minority. See Gratz (Ginsburg, .,
dissenting) (“[A]s I see it, government decisionmakers may properly
distinguish between policies of exclusion and inclusion. Actions designed to
burden groups long denied full citizenship stature are not sensibly ranked
with measures taken to hasten the day when entrenched discrimination and
its aftereffects have been extirpated” (citation omitted)); id., at 282 (Breyer,
J., concurring in judgment) (“I agree. . . that, in implementing the
Constitution’s equality instruction, government decisionmakers may
properly distinguish between policies of inclusion and exclusion, for the
former are more likely to prove consistent with the basic constitutional
obligation that the law respect each individual equally” (citation omitted));
Adarand Constructors, Inc. v. Peiia (1995) (Stevens, J., dissenting) (“There is
no moral or constitutional equivalence between a policy that is designed to
perpetuate a caste system and one that seeks to eradicate racial
subordination. Invidious discrimination is an engine of oppression,
subjugating a disfavored group to enhance or maintain the power of the
majority. Remedial race-based preferences reflect the opposite impulse: a
desire to foster equality in society”). ****

But even assuming that strict scrutiny should apply to policies designed to
benefit racial minorities, that view is not inconsistent with Hunter and
Seattle. For nothing the Court has said in the last 32 years undermines the
principles announced in those cases.
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{extended discussion of Scalia’s opinion omitted}
B

* * % * My 