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Preface: A Note on the Text 

 
Torts and Regulation: Cases, Principles, and Institutions (TRCPI) is a new casebook designed to bring 

together common law principles in the field of torts with related statutory and regulatory materials.  

The aim is to provide a text that introduces students to key tort principles and the way in which those 

tort principles have in part shaped the regulatory state and in part been supplanted by the regulatory 

state.   

 

The occasion for the book is a new course at Yale Law School.  For the first time since 1956, the Yale 

faculty voted in early 2018 to alter its required curriculum beginning in the fall 2019 term.  As law 

professors understand, curricular innovation is fraught with peril.  Change disrupts instructorsô 

investments in particular ways of teaching, sometimes rooted in decades of practice and learning.  

Changes can produce unanticipated ripple effects in other areas of the curriculum.   

 

In making this change, my colleagues and I were especially attentive to the fact that there is no perfect 

law school curriculum, and certainly no perfect curriculum for all times and places. The required 

curriculum at Yale Law School, for example, shuffled constantly in the first half of the twentieth 

century.  The course in Common Law Pleading dropped out; the ñAuxiliary Courseò became ñLegal 

Analysis and Legal Method.ò  Legal Ethics was added as an upper year requirement.  But reforms did 

not stop there.  The Law School soon required Procedure I and dropped the Agency requirement.  By 

1929 a required first-year course in Political and Legal Theory had pushed out Property, at least for 

the time being.  In came Jurisprudence and Constitutional Law.  The Depression brought a required 

course in Commercial Bank Credit alongside a course called Marketing I, which dealt with the law of 

sales and agency.  Constitutional Law became Judicial Process.  Courses in Professional Organization 

and Ethics were required in the mid-1930s, and a course called Trials and Appeals was added in 1935.  

Agency came back into the required curriculum, and with the New Deal the faculty added 

Administrative Process as a required course, too.  Churn continued after World War Two.  

Administrative Process fell away.  So did Legal Ethics.  Criminal Law moved in and out of the required 

list and oscillated between the first and second terms.   

 

In 1956, the Law School established its modern curriculum by adding the schoolôs signature ñsmall 

groupò for first-term students and establishing four basic first-term courses: Constitutional Law, 

Contracts, Procedure, and Torts.  Since then the only formal alteration to the required courses in the 

Law School has been the abolition of the upper-level requirement in Property.   

 

The mid-century faculty seems to have learned a lesson: Curricular reform can be a quagmire.  Since 

1971, when Property was dropped as a required course, leaving only Criminal Law as a required course 

after the first term, the Law School has altered neither its list of required courses, nor the coursesô 

place in the three-year law school sequence. 

 

In the 2017-2018 academic year, the first year in Dean Heather Gerkenôs deanship, the faculty 

undertook to consider whether one or more changes to the required curriculum might be in order.  A 

committee chaired by the author of this book studied the question and concluded that the required 

curriculum at the Law School lacked substantial attention, at least nominally, to statutory and 

regulatory material.  That this was so was odd in no small part because as a substantive matter the 

required curriculum was full of statutes and regulations.  In Torts, instructors taught substantial 

statutory and regulatory material.  Instructors in Procedure inevitably engaged rules promulgated 

pursuant to statutes.  Contracts teachers taught statutes like the Uniform Commercial Code.  And 

Constitutional Law teachers of course engaged statutes and the constitutional structure of the 

legislative process.   
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Nonetheless, the committee recommended, and the faculty approved, a change to make the place of 

statutes and regulation more explicit in the Law Schoolôs curriculum.  Under this change, the Torts 

course became ñTorts and Regulation.ò  Torts was the natural place to make the formal change.  For 

six decades, our fearless leader Judge Guido Calabresi ï Sterling Professor, Dean, and now senior 

judge on the U.S. Court of Appeals for the Second Circuit ï has taught a torts course that draws 

powerful and continuous connections between the common law and what Guido memorably describes 

as The Age of Statutes.  His 1993 book, The Common Law for the Age of Statutes, is an inspiration for 

the newly named course.  

 

Torts was also a natural place for change because the instructors who have labored in Judge Calabresiôs 

gardens here in New Haven have largely followed Guidoôs lead and introduced a variety of statutory 

and regulatory materials to their courses already.   

 

This casebook is designed specifically for use in the new course, though it would also work for an 

instructor aiming to teach an innovative torts course.  It increases the role of statutes and regulations 

in the material.  In addition, it offers a major innovation by leading the students into the ways in which 

basic tort doctrine animate fields of statutory law.  In particular, the book adopts a series of ñmodulesò 

that follow the adoption and adaptation of tort principles in the law of employment discrimination.   

 

One final innovation in this book is its copyright structure.  The book borrows substantially from a 

torts casebook co-authored by the author and Karen Tani of the University of California at Berkeley.  

That book, Torts: Cases, Principles, and Institutions (4th ed., 2019), or TCPI, supplies much of the 

basic tort material that follows here in TRCPI.  Both TCPI and TRCPI are published on Creative 

Commons licenses that permit the borrowing and lending of the relevant materials.  I am very grateful 

to Professor Tani for her amazing additions to the 4th edition of TCPI.  Readers of TRCPI get the 

benefit of many of them, but Professor Tani bears no blame for any errors and infelicities I have 

introduced here in TRCPI.   

 

Many thanks to Dean Heather Gerken for supporting the curricular change that inspired this text. 

Thanks, too, to the students in my torts classes at Yale and Columbia for honing much of this material 

over nearly two decades.  Alieta-Marie Lynch provided unstinting and omni-competent assistance 

helping me manage the text.  Excellent work by research assistants including Jessie Agatstein, William 

Baldwin, Michael Beechert, Aurelia Chaudhury, Jessica Garland, Stephanie Garlock, Tanya Kapoor, 

Hyung Lee, Matthew Quallen, Matthew Shapiro, Jessica Tueller, and Helen White made possible the 

completion this book and its predecessor.  They have my abiding gratitude.    

 

 

John Fabian Witt 

Lakeville, Connecticut  

June 2019 
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CHAPTER 1. AN INTRODUCTION TO TORT S AND REGULATION  
 

 

 

A.  Two Regimes: The Common Law and the Administrative State 
 

 

There may be no better illustration of the cross-cutting institutional structures of American law than 

the struggles over whether statutes enacted by Congress (and regulations promulgated pursuant to 

those statutes by federal agencies) displace the common law principles of state law.  In recent years, 

the relationship between federal law and state law has been fought out in cases resolving whether 

federal law displaces private causes of action based in state law common law principles. Consider 

the United States Supreme Courtôs 2011 decision in the childhood vaccines case, Bruesewitz v. 

Wyeth.  

 

For now, donôt worry about the terminology too much, including whatever you did not understand 

in the previous paragraph. We will rehearse the basics of tort law beginning in chapter 1. The 

childhood vaccines case serves as our introduction to the forms and functions of American law. 

 

One of the many privileges of living in the 21st century is not having to worry about dying from 

any host of diseases which, just decades ago, claimed the lives of large numbers of people. The 

significance of scientific advancements in the development of vaccines which are now given in 

childhood cannot be understated. In the early 20th century, the infant mortality rate in the United 

States was 20 percent; the childhood mortality rate before the age of five was an additional 20 

percent. In 2017, the infant mortality rate in the United States is 0.58 percent; in 2015, the childhood 

mortality rate before the age of five was 0.7 percent.  Although every area of medical science has 

made great strides since 1900, much of the drop in death rates has been due to the lifesaving effects 

of vaccines. 

 

The first vaccine for smallpox was invented by Edward Jenner in 1796. But the vaccines that are 

given to children today were developed beginning in the early 20th century with the introduction 

of immunizations against pertussis (1914), diphtheria (1926), and tetanus (1938). The biggest 

breakthrough came in 1955, when Dr. Jonas Salk helped develop the polio vaccine.  Further 

vaccines -- against measles, mumps, rubella, and hepatitis B, among others -- were introduced to 

the public over the subsequent half century.  The success of these introductions has been 

spectacular.  There were 12 million cases of rubella in the United States in 1964-65.  In 2015, there 

were six. 

 

Current child vaccination rates in the United States are relatively high considering how many 

children fail to attend routine well visits. According to insurance provider Blue Cross Blue Shield, 

77 percent of American children were fully vaccinated in 2016, up from 69 percent in 2013.  Cause 

for worry, however, is to be found in statistics about the rate at which parents affirmatively refuse 

vaccinations for their children.  For children born in 2010, the figure was 2.5 percent; for those 

born in 2013, it was 4.2 percent. 

 

It is well known that vaccines can have rare side effects, most of which are entirely benign, such 

as injection-site pain, redness, or elevated body temperature.  More serious side effects, such as 

those stemming from immediate allergic reactions, occur in fewer than one out of every million 

cases.  It is true that, due to mistakes in the development or manufacturing process or for some 

other reason, public health scares involving vaccine side effects have occurred.  (If youôre curious, 
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look up the Cutter incident and the 1976 swine flu vaccine fiasco.)  But these sorts of events are 

exceedingly rare.  Medical science attributes many of the serious health problems which crop up in 

the wake of a vaccination to pure coincidence.  And of course, not vaccinating poses dangers, too, 

dangers that scientists by acclimation agree are ordinarily far greater than vaccinating.   

 

At the same time that the modern culture of vaccination arose, American tort law underwent a 

period of sustained growth in liability.  In the law of tort liability for products, in particular, courts 

expanded the liability of defendants, establishing new doctrines that allowed certain plaintiffs to 

recover damages from product manufacturers for injuries, sometimes even where the manufacturer 

had done nothing wrong.  The result was a boom in litigation against the pharmaceutical industry 

in the late 1970s and early 1980s. 

 

The late Justice Antonin Scaliaôs opinion in Bruesewitz tells the story of Congressôs response and 

concludes that Congressôs response preempts (or displaces) the state tort law causes of action for 

damages.  Justice Stephen Breyer writes an opinion concurring in the result. Justice Sonia 

Sotomayor adds an opinion (joined by Justice Ruth Bader Ginsburg) dissenting from the majority 

view.  In reading through the following opinions, ask yourself which justices have the better of the 

argument.  Most importantly, ask yourself what the criteria ought to be for deciding on the quality 

of the available arguments.   

 

Bruesewitz v. Wyeth LLC, 562 U.S. 223 (2011) 

Justice SCALIA  delivered the opinion of the Court. 

We consider whether a preemption provision enacted in the National Childhood Vaccine Injury 

Act of 1986 (NCVIA) bars state-law design-defect claims against vaccine manufacturers. 

 

I. 

 

A. 

 

For the last 66 years, vaccines have been subject to the same federal premarket approval 

process as prescription drugs, and compensation for vaccine-related injuries has been left largely 

to the States. Under that regime, the elimination of communicable diseases through vaccination 

became ñone of the greatest achievementsò of public health in the 20th century. But in the 1970ôs 

and 1980ôs vaccines became, one might say, victims of their own success. They had been so 

effective in preventing infectious diseases that the public became much less alarmed at the threat 

of those diseases, and much more concerned with the risk of injury from the vaccines themselves.  

 

Much of the concern centered around vaccines against diphtheria, tetanus, and pertussis 

(DTP), which were blamed for children's disabilities and developmental delays. This led to a 

massive increase in vaccine-related tort litigation. Whereas between 1978 and 1981 only nine 

product-liability suits were filed against DTP manufacturers, by the midï1980ôs the suits numbered 

more than 200 each year. This destabilized the DTP vaccine market, causing two of the three 

domestic manufacturers to withdraw; and the remaining manufacturer, Lederle Laboratories, 

estimated that its potential tort liability exceeded its annual sales by a factor of 200. Vaccine 

shortages arose when Lederle had production problems in 1984. 

 

Despite the large number of suits, there were many complaints that obtaining compensation 

for legitimate vaccine-inflicted injuries was too costly and difficult. A significant number of parents 



Witt, TRCPI  1. Introduction 

3 

 

were already declining vaccination for their children, and concerns about compensation threatened 

to depress vaccination rates even further. This was a source of concern to public health officials, 

since vaccines are effective in preventing outbreaks of disease only if a large percentage of the 

population is vaccinated.  

 

To stabilize the vaccine market and facilitate compensation, Congress enacted the NCVIA 

in 1986. The Act establishes a no-fault compensation program ñdesigned to work faster and with 

greater ease than the civil tort system.ò Shalala v. Whitecotton, 514 U.S. 268, 269 (1995). A person 

injured by a vaccine, or his legal guardian, may file a petition for compensation in the United States 

Court of Federal Claims, naming the Secretary of Health and Human Services as the respondent. 

A special master then makes an informal adjudication of the petition within (except for two limited 

exceptions) 240 days. The Court of Federal Claims must review objections to the special master's 

decision and enter final judgment under a similarly tight statutory deadline. At that point, a claimant 

has two options: to accept the court's judgment and forgo a traditional tort suit for damages, or to 

reject the judgment and seek tort relief from the vaccine manufacturer. 

 

Fast, informal adjudication is made possible by the Actôs Vaccine Injury Table, which lists 

the vaccines covered under the Act; describes each vaccine's compensable, adverse side effects; 

and indicates how soon after vaccination those side effects should first manifest themselves. 

Claimants who show that a listed injury first manifested itself at the appropriate time are prima 

facie entitled to compensation. No showing of causation is necessary; the Secretary bears the 

burden of disproving causation. A claimant may also recover for unlisted side effects, and for listed 

side effects that occur at times other than those specified in the Table, but for those the claimant 

must prove causation. Unlike in tort suits, claimants under the Act are not required to show that the 

administered vaccine was defectively manufactured, labeled, or designed. 

 

Successful claimants receive compensation for medical, rehabilitation, counseling, special 

education, and vocational training expenses; diminished earning capacity; pain and suffering; and 

$250,000 for vaccine-related deaths. Attorneyôs fees are provided, not only for successful cases, 

but even for unsuccessful claims that are not frivolous. These awards are paid out of a fund created 

by an excise tax on each vaccine dose. 

 

The quid pro quo for this, designed to stabilize the vaccine market, was the provision of 

significant tort-liability protections for vaccine manufacturers. The Act requires claimants to seek 

relief through the compensation program before filing suit for more than $1,000. Manufacturers 

are generally immunized from liability for failure to warn if they have complied with all regulatory 

requirements (including but not limited to warning requirements) and have given the warning either 

to the claimant or the claimant's physician. They are immunized from liability for punitive damages 

absent failure to comply with regulatory requirements, ñfraud,ò ñintentional and wrongful 

withholding of information,ò or other ñcriminal or illegal activity.ò And most relevant to the present 

case, the Act expressly eliminates liability for a vaccine's unavoidable, adverse side effects: 

 

No vaccine manufacturer shall be liable in a civil action for damages arising from 

a vaccine-related injury or death associated with the administration of a vaccine 

after October 1, 1988, if the injury or death resulted from side effects that were 

unavoidable even though the vaccine was properly prepared and was accompanied 

by proper directions and warnings. 

 

[42 U.S.C. § 300aaï22(b)(1).] 
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B. 

 

The vaccine at issue here is a DTP vaccine manufactured by Lederle Laboratories. It first 

received federal approval in 1948 and received supplemental approvals in 1953 and 1970. 

Respondent Wyeth purchased Lederle in 1994 and stopped manufacturing the vaccine in 1998. 

 

Hannah Bruesewitz was born on October 20, 1991. Her pediatrician administered doses of 

the DTP vaccine according to the Center for Disease Control's recommended childhood 

immunization schedule. Within 24 hours of her April 1992 vaccination, Hannah started to 

experience seizures. She suffered over 100 seizures during the next month, and her doctors 

eventually diagnosed her with ñresidual seizure disorderò and ñdevelopmental delay.ò Hannah, now 

a teenager, is still diagnosed with both conditions. 

  

In April 1995, Hannah's parents, Russell and Robalee Bruesewitz, filed a vaccine injury 

petition in the United States Court of Federal Claims, alleging that Hannah suffered from on-Table 

residual seizure disorder and encephalopathy injuries. A Special Master denied their claims on 

various grounds, though they were awarded $126,800 in attorney's fees and costs. The Bruesewitzes 

elected to reject the unfavorable judgment, and in October 2005 filed this lawsuit in Pennsylvania 

state court. Their complaint alleged (as relevant here) that defective design of Lederleôs DTP 

vaccine caused Hannah's disabilities, and that Lederle was subject to strict liability, and liability 

for negligent design, under Pennsylvania common law. 

 

Wyeth removed the suit to the United States District Court for the Eastern District of 

Pennsylvania, which granted Wyeth summary judgment on the strict-liability and negligence 

design-defect claims, holding that the Pennsylvania law providing those causes of action was 

preempted by 42 U.S.C. § 300aaï22(b)(1). The United States Court of Appeals for the Third Circuit 

affirmed. We granted certiorari. 

 

 

II  

 

A 

 

We set forth again the statutory text at issue: 

 

ñNo vaccine manufacturer shall be liable in a civil action for damages arising from a 

vaccine-related injury or death associated with the administration of a vaccine after 

October 1, 1988, if the injury or death resulted from side effects that were unavoidable 

even though the vaccine was properly prepared and was accompanied by proper directions 

and warnings.ò 

  

The ñeven thoughò clause clarifies the word that precedes it. It delineates the preventative 

measures that a vaccine manufacturer must have taken for a side-effect to be considered 

ñunavoidableò under the statute. Provided that there was proper manufacture and warning, any 

remaining side effects, including those resulting from design defects, are deemed to have been 

unavoidable. State-law design-defect claims are therefore preempted. 

 

If a manufacturer could be held liable for failure to use a different design, the word 

ñunavoidableò would do no work. A side effect of a vaccine could always have been avoidable by 

use of a differently designed vaccine not containing the harmful element. The language of the 

provision thus suggests that the design of the vaccine is a given, not subject to question in the tort 
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action. What the statute establishes as a complete defense must be unavoidability (given safe 

manufacture and warning) with respect to the particular design. Which plainly implies that the 

design itself is not open to question. 

 

A further textual indication leads to the same conclusion. Products-liability law establishes 

a classic and well known triumvirate of grounds for liability: defective manufacture, inadequate 

directions or warnings, and defective design. If all three were intended to be preserved, it would be 

strange to mention specifically only two, and leave the third to implication. It would have been 

much easier (and much more natural) to provide that manufacturers would be liable for ñdefective 

manufacture, defective directions or warning, and defective design.ò It seems that the statute fails 

to mention design-defect liability ñby deliberate choice, not inadvertence.ò Barnhart v. Peabody 

Coal Co., 537 U.S. 149, 168 (2003). . . . 

 

 

 

III  

 

The structure of the NCVIA and of vaccine regulation in general reinforces what the text 

of s. 300aa-22(b)(1) suggests.  A vaccineôs license spells out the manufacturing method that must 

be followed and the directions and warnings that must accompany the product. Manufacturers 

ordinarily must obtain the Food and Drug Administrationôs (FDA) approval before modifying 

either. Deviations from the license thus provide objective evidence of manufacturing defects or 

inadequate warnings. Further objective evidence comes from the FDA's regulationsðmore than 90 

of themðthat pervasively regulate the manufacturing process, down to the requirements for 

plumbing and ventilation systems at each manufacturing facility. Material noncompliance with any 

one of them, or with any other FDA regulation, could cost the manufacturer its regulatory-

compliance defense. 

 

Design defects, in contrast, do not merit a single mention in the NCVIA or the FDA's 

regulations. Indeed, the FDA has never even spelled out in regulations the criteria it uses to decide 

whether a vaccine is safe and effective for its intended use. And the decision is surely not an easy 

one. Drug manufacturers often could trade a little less efficacy for a little more safety, but the safest 

design is not always the best one. Striking the right balance between safety and efficacy is 

especially difficult with respect to vaccines, which affect public as well as individual health. Yet 

the Act, which in every other respect micromanages manufacturers, is silent on how to evaluate 

competing designsé. The lack of guidance for design defects combined with the extensive 

guidance for the two grounds of liability specifically mentioned in the Act strongly suggests that 

design defects were not mentioned because they are not a basis for liability. 

 

The mandates contained in the Act lead to the same conclusion. Design-defect torts, 

broadly speaking, have two beneficial effects: (1) prompting the development of improved designs, 

and (2) providing compensation for inflicted injuries. The NCVIA provides other means for 

achieving both effects. . . . 

 

[S]ilence regarding design-defect liability was not inadvertent. It instead reflects a sensible 

choice to leave complex epidemiological judgments about vaccine design to the FDA and the 

National Vaccine Program rather than juries. 

 

[T]he Act's structural quid pro quo leads to the same conclusion: . . . . Taxing vaccine 

manufacturersô product to fund the compensation program, while leaving their liability for design 

defect virtually unaltered, would hardly coax manufacturers back into the market. . . . 
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IV  

 

 

Since our interpretation . . . is the only interpretation supported by the text and structure of 

the NCVIA, even those of us who believe legislative history is a legitimate tool of statutory 

interpretation have no need to resort to it. In any case, the dissentôs contention that it would 

contradict our conclusion is mistaken. 

  

The dissentôs legislative history relies on the following syllogism: A 1986 House 

Committee Report states that §300aa-22(b)(1) ñsets forth the principle contained in Comment k of 

Section 402A of the Restatement of Torts (Second);ò  in 1986 comment k was ñcommonly 

understoodò to require a case-specific showing that ñno feasible alternative designò existed; 

Congress therefore must have intended §300aa-22(b)(1) to require that showing. . . . 

  

Immediately after the language quoted by the dissent, the 1986 Report notes the difficulty 

a jury would have in faithfully assessing whether a feasible alternative design exists when an 

innocent ñyoung child, often badly injured or killed,ò is the plaintiff.  Eliminating that concern is 

why the 1986 Reportôs authors ñstrongly believ[e] that Comment k is appropriate and necessary as 

the policy for civil actions seeking damages in tort.ò  The dissentôs interpretation of §300aa-

22(b)(1) and its version of ñthe principle in Comment Kò adopted by the 1986 Report leave that 

concern unaddressed. 

  

The dissent buries another unfavorable piece of legislative history. Because the 1986 

Report believes that §300aa-22(b)(1) should incorporate ñthe principle in Comment Kò and because 

the Act provides a generous no-fault compensation scheme, the 1986 Report counsels injured 

parties who cannot prove a manufacturing or labeling defect to ñpursue recompense in the 

compensation system, not the tort system.ò  That counsel echoes our interpretation of §300aa-

22(b)(1). 

  

Not to worry, the dissent retorts, a Committee Report by a later Congress 

ñauthoritative[ly]ò vindicates its interpretation.  Post-enactment legislative history (a contradiction 

in terms) is not a legitimate tool of statutory interpretation. . . .  Real (pre-enactment) legislative 

history is persuasive to some because it is thought to shed light on what legislators understood an 

ambiguous statutory text to mean when they voted to enact it into law.  But post-enactment 

legislative history by definition ñcould have had no effect on the congressional vote,ò District of 

Columbia v. Heller, 554 U.S. 570, 605 (2008).  

 

. . . . Those who voted on the relevant statutory language were not necessarily the same persons 

who crafted the statements in the later Committee Report; or if they were did not necessarily have 

the same views at that earlier time; and no one voting at that earlier time could possibly have been 

informed by those later statements. . . .  

 

For the foregoing reasons, we hold that the National Childhood Vaccine Injury Act 

preempts all design-defect claims against vaccine manufacturers brought by plaintiffs who seek 

compensation for injury or death caused by vaccine side effects. . . . 

 

 

Justice BREYER, concurring. 

 

I join the Courtôs judgment and opinion. . . .  But the textual question considered alone is 

a close one.  Hence, like the dissent, I would look to other sources, including legislative history, 
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statutory purpose, and the views of the federal administrative agency, here supported by expert 

medical opinion. Unlike the dissent, however, I believe these other sources reinforce the Courtôs 

conclusion. 

 

 

I 

 

 

House Committee Report No. 99ï908 contains an ñauthoritativeò account of Congressô 

intent in drafting the pre-emption clause of the National Childhood Vaccine Injury Act of 1986 

(NCVIA or Act).  See Garcia v. United States, 469 U.S. 70, 76 (1984) (ñ[T]he authoritative source 

for finding the Legislatureôs intent lies in the Committee Reports on the billò). That Report says 

that ñifò vaccine-injured persons 

ñcannot demonstrate under applicable law either that a vaccine was improperly 

prepared or that it was accompanied by improper directions or inadequate warnings 

[they] should pursue recompense in the compensation system, not the tort system.ò 

H.R. Rep. No. 99ï908, pt. 1, p. 26 (1986), U.S. Code Cong. & Admin. News, 1986, 

pp. 6344, 6365 (hereinafter H.R. Rep. or Report). 

The Report lists two specific kinds of tort suits that the clause does not pre-empt (suits 

based on improper manufacturing and improper labeling), while going on to state that 

compensation for other tort claims, e.g., design-defect claims, lies in ñthe [NCVIAôs no-fault] 

compensation system, not the tort system.ò Ibid. 

  

The strongest contrary argument rests upon the Reportôs earlier description of the statute 

as ñset[ting] forth the principle contained in Comment kò (of the Restatement Second of Tortsô 

strict liability section, 402A) that ña vaccine manufacturer should not be liable for injuries or deaths 

resulting from unavoidable side effects.ò Id., at 25 (emphasis added). But . . . . nothing in the Report 

suggests that the statute means the word ñunavoidableò to summon up an otherwise unmentioned 

third exception encompassing suits based on design defects. . . .  The Report itself refers, not to 

comment k ós details, but only to its ñprinciple,ò namely, that vaccine manufacturers should not be 

held liable for unavoidable injuries. It says nothing at all about whoðjudge, jury, or federal safety 

agencyðshould decide whether a safer vaccine could have been designed. . . . 

 

 

II  

 

The legislative history describes the statute more generally as trying to protect the lives of 

children . . . . As the Committee Report makes clear, routine vaccination is ñone of the most 

spectacularly effective public health initiatives this country has ever undertaken.ò H.R. Rep., at 4.  

Before the development of routine whooping cough vaccination, for example, ñnearly all childrenò 

in the United States caught the disease and more than 4,000 people died annually, most of them 

infants. . . . But these gains are fragile; ñ[t]he causative agents for these preventable childhood 

illnesses are ever present in the environment, waiting for the opportunity to attack the unprotected 

individual.ò Hearing on S. 827 before the Senate Committee on Labor and Human Resources, 99th 

Cong., 2d Sess., pt. 2, pp. 20ï21 (1985) (testimony of the American Academy of Pediatrics). Even 

a brief period when vaccination programs are disrupted can lead to childrenôs deaths. Hearings 20ï

21. 

 

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0290694188&pubNum=0101577&originatingDoc=I5da991803e4e11e080558336ea473530&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
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In considering the NCVIA, Congress found that a sharp increase in tort suits brought 

against whooping cough and other vaccine manufacturers between 1980 and 1985 had ñprompted 

manufacturers to question their continued participation in the vaccine market.ò H.R. Rep., at 4.  

Indeed, two whooping cough vaccine manufacturers withdrew from the market, and other vaccine 

manufacturers, ñfac[ing] great difficulty in obtaining [product liability] insurance,ò told Congress 

that they were considering ña similar course of action.ò H.R. Rep., at 4. The Committee Report 

explains that, since there were only one or two manufacturers of many childhood vaccines, ñ[t]he 

loss of any of the existing manufacturers of childhood vaccines ... could create a genuine public 

health hazardò; it ñwould present the very real possibility of vaccine shortages, and, in turn, 

increasing numbers of unimmunized children, and, perhaps, a resurgence of preventable diseases.ò 

H.R. Rep., at 5. . . . 

 

Given these broad general purposes, to read the pre-emption clause as preserving design-

defect suits seems anomalous. The Department of Health and Human Services (HHS) decides when 

a vaccine is safe enough to be licensed and which licensed vaccines, with which associated injuries, 

should be placed on the Vaccine Injury Table. A special master in the Actôs compensation program 

determines whether someone has suffered an injury listed on the Injury Table and, if not, whether 

the vaccine nonetheless caused the injury. To allow a jury in effect to second-guess those 

determinations is to substitute less expert for more expert judgment, thereby threatening 

manufacturers with liability (indeed, strict liability) in instances where any conflict between experts 

and nonexperts is likely to be particularly severeðinstances where Congress intended the contrary. 

That is because potential tort plaintiffs are unlikely to bring suit unless the specialized 

compensation program has determined that they are not entitled to compensation (say, because it 

concludes that the vaccine did not cause the injury). Brief for United States as Amicus Curiae 28 

(ñ99.8% of successful Compensation Program claimants have accepted their awards, foregoing any 

tort remedies against vaccine manufacturersò). . . . 

 

The United States, reflecting the views of HHS, urges the Court to read the Act as I and 

the majority would do. It notes that the compensation programôs listed vaccines have survived 

rigorous administrative safety review. It says that to read the Act as permitting design-defect 

lawsuits could lead to a recurrence of ñexactly the crisis that precipitated the Act,ò namely 

withdrawals of vaccines or vaccine manufacturers from the market, ñdisserv[ing] the Actôs central 

purposes,ò and hampering the ability of the agencyôs ñexpert regulators, in conjunction with the 

medical community, [to] control the availability and withdrawal of a given vaccine.ò Brief for 

United States as Amicus Curiae 30, 31. 

 

The United States is supported in this claim by leading public health organizations, 

including the American Academy of Pediatrics, the American Academy of Family Physicians, the 

American College of Preventive Medicine, the American Public Health Association, the American 

Medical Association, the March of Dimes Foundation, the Pediatric Infectious Diseases Society, 

and 15 other similar organizationsé. 

 

I would give significant weight to the views of HHS. The law charges HHS with 

responsibility for overseeing vaccine production and safety. It is ñlikely to have a thorough 

understandingò of the complicated and technical subject matter of immunization policy, and it is 

comparatively more ñqualified to comprehend the likely impact of state requirements.ò Geier v. 

American Honda Motor Co., Inc., 529 U.S. 861, 883 (2000). HHSôs position is particularly 

persuasive here because expert public health organizations support its views and the matter 

concerns a medical and scientific question of great importance: how best to save the lives of 

children.  
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In sum, congressional reports and history, the statuteôs basic purpose as revealed by that 

history, and the views of the expert agency along with those of relevant medical and scientific 

associations, all support the Court's conclusions. I consequently agree with the Court. 

 

Justice SOTOMAYOR, with whom Justice GINSBURG joins, dissenting. 

Vaccine manufacturers have long been subject to a legal duty, rooted in basic principles of 

products liability law, to improve the designs of their vaccines in light of advances in science and 

technology. Until today, that duty was enforceable through a traditional state-law tort action for 

defective design. In holding that § 22(b)(1) of the National Childhood Vaccine Injury Act of 1986 

(Vaccine Act or Act) preempts all design defect claims for injuries stemming from vaccines 

covered under the Act, the Court imposes its own bare policy preference over the considered 

judgment of Congress. . . . Its decision leaves a regulatory vacuum in which no one ensures that 

vaccine manufacturers adequately take account of scientific and technological advancements when 

designing or distributing their products. . . .  

Section 22 of the Vaccine Act provides ñstandards of responsibilityò to govern civil actions 

against vaccine manufacturers. Section 22(a) sets forth the ñgeneral ruleò that ñState law shall apply 

to a civil action brought for damages for a vaccine-related injury or death.ò This baseline rule that 

state law applies is subject to three narrow exceptions, one of which, § 22(b)(1), is at issue in this 

case. Section 22(b)(1) . . . . contains two key clauses: ñif the injury or death resulted from side 

effects that were unavoidableò (the ñifò clause), and ñeven though the vaccine was properly 

prepared and was accompanied by proper directions and warningsò (the ñeven thoughò clause). 

Blackletter products liability law generally recognizes three different types of product 

defects: design defects, manufacturing defects, and labeling defects (e.g., failure to warn). The 

reference in the ñeven thoughò clause to a ñproperly preparedò vaccine ñaccompanied by proper 

directions and warningsò is an obvious reference to two such defectsðmanufacturing and labeling 

defects. The plain terms of the ñeven thoughò clause thus indicate that Ä 22(b)(1) applies only where 

neither kind of defect is present. . . .  

Given that the ñeven thoughò clause requires the absence of manufacturing and labeling 

defects, the ñifò clauseôs reference to ñside effects that were unavoidableò must refer to side effects 

caused by something other than manufacturing and labeling defects. The only remaining kind of 

product defect recognized under traditional products liability law is a design defect. Thus, ñside 

effects that were unavoidableò must refer to side effects caused by a vaccineôs design that were 

ñunavoidable.ò Because Ä 22(b)(1) uses the conditional term ñif,ò moreover, the text plainly implies 

that some side effects stemming from a vaccineôs design are ñunavoidable,ò while others are 

avoidable. Accordingly, because the ñifò clause (like the ñeven thoughò clause) sets forth a 

condition to invoke Ä 22(b)(1)ôs defense to tort liability, Congress must also have intended a 

vaccine manufacturer to demonstrate in each civil action that the particular side effects of a 

vaccineôs design were ñunavoidable.ò . . . 

Indeed, when Congress intends to preempt design defect claims categorically, it does so 

using categorical (e.g., ñallò) and/or declarative language (e.g., ñshallò), rather than a conditional 

term (ñifò). For example, in a related context, Congress has authorized the Secretary of Health and 

Human Services to designate a vaccine designed to prevent a pandemic or epidemic as a ñcovered 

countermeasure.ò 42 U.S.C. ÄÄ 247dï6d(b). With respect to such ñcovered countermeasure[s],ò 

Congress provided that subject to certain exceptions, ña covered person shall be immune from suit 
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and liability under Federal and State law with respect to all claims for loss caused by, arising out 

of, relating to, or resulting from the administration to or the use by an individual of a covered 

countermeasure,ò Ä 247dï6d(a)(1) (emphasis added), including specifically claims relating to ñthe 

designò of the countermeasure. 

The plain text and structure of the Vaccine Act thus compel the conclusion that § 22(b)(1) 

preempts someðbut not allðdesign defect claims. [W]here a plaintiff has proved that she has 

suffered an injury resulting from a side effect caused by a vaccine's design, a vaccine manufacturer 

may invoke § 22(b)(1)'s liability exemption only if it demonstrates that the side effect stemming 

from the particular vaccineôs design is ñunavoidable,ò and that the vaccine is otherwise free from 

manufacturing and labeling defects. . . . 

If Congress intended to exempt vaccine manufacturers categorically from all design defect 

liability, it more logically would have provided: ñNo vaccine manufacturer shall be liable in a civil 

action for damages arising from a vaccine-related injury or death associated with the administration 

of a vaccine after October 1, 1988, if the vaccine was properly prepared and was accompanied by 

proper directions and warnings.ò There would have been no need for Congress to include the 

additional 13 words ñthe injury or death resulted from side effects that were unavoidable even 

though.ò 

. . . . 

The majority also suggests that Congress necessarily intended to pre-empt design defect 

claims since the aim of such tort suits is to promote the development of improved designs and 

provide compensation for injured individuals, and the Vaccine Act ñprovides other means for 

achieving both effectsòðmost notably through the no-fault compensation program and the 

National Vaccine Program. But the majorityôs position elides a significant difference between state 

tort law and the federal regulatory scheme. Although the Vaccine Act charges the Secretary of 

Health and Human Services with the obligation to ñpromote the development of childhood 

vaccinesò and ñmake or assure improvements in . . . vaccines, and research on vaccines,ò neither 

the Act nor any other provision of federal law places a legal duty on vaccine manufacturers to 

improve the design of their vaccines to account for scientific and technological advances.  Indeed, 

the FDA does not condition approval of a vaccine on it being the most optimally designed among 

reasonably available alternatives, nor does it (or any other federal entity) ensure that licensed 

vaccines keep pace with technological and scientific advances. Rather, the function of ensuring that 

vaccines are optimally designed in light of existing science and technology has traditionally been 

left to the States through the imposition of damages for design defects. . . .  

The normal competitive forces that spur innovation and improvements to existing product 

lines in other markets... operate with less force in the vaccine market, particularly for vaccines that 

have already been released and marketed to the public. Absent a clear statutory mandate to the 

contrary, there is no reason to think that Congress intended in the vaccine context to eliminate the 

traditional incentive and deterrence functions served by state tort liability in favor of a federal 

regulatory scheme providing only carrots and no sticks. 

In enacting the Vaccine Act, Congress established a carefully wrought federal scheme that 

balances the competing interests of vaccine-injured persons and vaccine manufacturersé. Instead 

of eliminating design defect liability entirely, Congress enacted numerous measures to reduce 

manufacturersô liability exposure, including a limited regulatory compliance presumption of 

adequate warnings, elimination of claims based on failure to provide direct warnings to patients, a 
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heightened standard for punitive damages, and, of course, immunity from damages for 

ñunavoidableò side effects. Considered in light of the Vaccine Act as a whole, § 22(b)(1)ôs 

exemption from liability for unavoidably unsafe vaccines is just one part of a broader statutory 

scheme that reflects Congressô careful balance between providing adequate compensation for 

vaccine-injured children and conferring substantial benefits on vaccine manufacturers to ensure a 

stable and predictable childhood vaccine supply. 

The majorityôs decision today disturbs that careful balance based on a bare policy 

preference that it is better ñto leave complex epidemiological judgments about vaccine design to 

the FDA and the National Vaccine Program rather than juries.ò To be sure, reasonable minds can 

disagree about the wisdom of having juries weigh the relative costs and benefits of a particular 

vaccine design. But whatever the merits of the majorityôs policy preference, the decision to bar all 

design defect claims against vaccine manufacturers is one that Congress must make, not this Court. 

By construing § 22(b)(1) to preempt all design defect claims against vaccine manufacturers for 

covered vaccines, the majorityôs decision leaves a regulatory vacuum in which no oneðneither the 

FDA nor any other federal agency, nor state and federal juriesðensures that vaccine manufacturers 

adequately take account of scientific and technological advancements. This concern is especially 

acute with respect to vaccines that have already been released and marketed to the public. 

Manufacturers, given the lack of robust competition in the vaccine market, will often have little or 

no incentive to improve the designs of vaccines that are already generating significant profit 

margins. Nothing in the text, structure, or legislative history remotely suggests that Congress 

intended that result. 

I respectfully dissent. 

 

Notes 

 

1. The power of the Supremacy Clause. Underlying the logic of the Bruesewitz case is the 

Supremacy Clause in Article VI of the United States Constitution: 

This Constitution, and the laws of the United States which shall be made in 

pursuance thereof; and all treaties made, or which shall be made, under the 

authority of the United States, shall be the supreme law of the land; and the judges 

in every state shall be bound thereby, anything in the Constitution or laws of any 

State to the contrary notwithstanding. 

 

The Supremacy Clause gives federal law supremacy over state law, so long as the federal legal 

norm in question is within the authority of the federal government.  

 

2. Real people, real consequences. What happened to the Bruesewitzes? Your author was 

unable to precisely ascertain the remainder of their story, but it is safe to say that there is no happy 

ending here.  Hannah Bruesewitz will need close supervision and personal care for the remainder 

of her life as a result of the illness she began to suffer after receiving the DTP vaccine. And since 

the Special Master denied the Bruesewitz family recovery under the Vaccine Act, their defeat in 

the Supreme Court leaves them without compensation. Whenever you read a case, keep in mind 

that a sad story often gives rise to the web of legal questions and principles you are expected to 

discern.  
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3. Whatôs at stake? What is at issue in the choice between a federal compensation program and 

suits under state law? Torts and regulation often forces us to contemplate difficult choices. Some 

are discrete; some are abstract. Think about the following dichotomies with the challenges and 

lessons of Bruesewitz in mind: Formalism versus functionalism. One of the functions of law is as 

a mechanism for resolving social disagreement. Bruesewitz illustrates two different ways of going 

about the enterprise. One goes by the label ñformalism.ò The other goes by the label 

ñfunctionalism.ò The former is concerned with answering questions of legal analysis exclusively 

by reference to the four-corners of a legal text or rule. The latter aims to answer such questions by 

taking into account the goals of the relevant legal text or rule. If the three opinions in Bruesewitz, 

which are formalist? Which are functionalist? How can you tell?  

a. Centralization versus decentralization. In state tort suits, decisions of liability are made by juries 

comprised of local people (or the parties themselves, should they choose to settle). In a regulatory 

regime, those decisions are made by bureaucrats working from within a system predicated on 

centralization. Does one of these two approaches - centralization or decentralization - make more 

sense to you in the context of injuries stemming from vaccines? In general? 

 

b. Expert versus non-expert.  This dichotomy is related to the previous one. Ideally, a centralized 

bureaucracy will provide the benefit of expertise. The FDA is staffed by highly trained 

professionals from relevant fields; these are the people charged with creating and executing the 

approval process for vaccines. Local juries, on the other hand, are not likely to possess any expertise 

in medical technology or the science of vaccine development. They may also be more susceptible 

to anti-vaccination propaganda, which has grown in prominence in recent years. Should expertise 

be seen as a virtue in the sort of decision-making that had to be performed in Bruesewitz? Are there 

situations in which you would actually prefer a non-expert perspective? 

 

c. Dynamic versus static.  First, think about this dichotomy in the abstract without mapping it onto 

the choice between a centralized agency and local juries. Considering the nature of the injury 

suffered in Bruesewitz, how important is it to come to a speedy determination about liability so that 

damages can either be paid out or refused? Would a slower, more methodical process increase the 

chances of arriving at the correct answer? Is there ever a correct answer in these sorts of cases? 

Now, bring the question of bureaucratic centralization back into play. You may be disposed to 

believe that a specialized national forum like the Vaccine Court moves more slowly than a local 

trial. But private litigation can take years and forces tremendous costs on participants. To what 

degree should prudential concerns such as speed shape our preferences for one forum or another? 

 

d. Ex-ante versus ex-post. The FDAôs vaccine approval process is an example of ex-ante regulation; 

that is, certain (extensive) standards have to be met before a vaccine goes to market. This approach 

is actually an outlier in the broader scheme of regulation in the United States, which tends to operate 

from an ex-post standpoint. Financial regulation as exercised by the SEC provides a good example 

of the ex-post way of doing things. Securities transactions in America are rarely policed before they 

are executed, but if the SEC discovers fraud in, say, a bond offering, the agency will come down 

with a vengeance on the culpable party through the issuing of heavy fines or even prison sentences. 

Do you have a general preference for the ex-ante or the ex-post way of regulating? Does it depend 

on the activity to be regulated?  

 

e. Tort versus regulation, and the goals of the law. You now have one view of how torts and 

regulation relate.  Which approach is better at advancing our goals?  Which is better at providing 

the right amount of deterrence and risk reduction?  Which is better at righting wrongs?  Which is 

better at compensating injuries?  We will grapple with these questions throughout the entire term.  
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3. Bruesewitz: a pediatricianôs take.  In 2011, legendary pediatrician Sydney Spiesel delivered 

the following account of vaccines and the Bruesewitz case, putting the case in the context of nearly 

a century of vaccine history: 

 

Hannah Bruesewitz was given her third DTP shot in 1992, when she was six 

months old. Shortly following immunization, she developed a serious convulsive 

disorder, experiencing about 125 seizures in the next 16 days. Her seizure 

disorder has persisted (in a lessened form), and she also began to show signs of a 

severe developmental delay and autism. Hearing a story like that might make you 

confidently assume that Hannahôs neurological problems must have been caused 

by her immunizations, but you would not necessarily be right. The signs of 

developmental delay and autism are often very difficult or impossible to detect 

by six months of age and lots of subsequent statistical research has never shown 

an association between immunization and the development of autism. Statistics, 

however, only describe groups and not individual patients and itôs possible that 

there is something unique about Hannah that led to an extremely rare 

susceptibility. But the rules of the Vaccine Court require that if a problem doesnôt 

fit on a table of serious side-effects known to be a risk of immunization, then a 

family must demonstrate a plausible causative explanation for the side effect 

before damages can be paid. Similarly, seizures did sometimes follow 

administration of the old whole-cell DTP vaccine, but these were typically 

transient (probably related to fever) and the immunization has not been shown to 

increase the risk for developing a long-standing seizure disorder.  

 

Her case was brought to the Vaccine Court, which ultimately rejected it because 

neither a residual seizure disorder nor autistic-like developmental disorders are 

listed in a table of possible injuries clearly attributable to immunization with DTP 

vaccine and because the special master found no likely connection between her 

illness and the immunization. Hannahôs family, clearly dissatisfied with the 

outcome, wanted the case moved from the Vaccine Court to a more conventional 

court where it could be tried as a civil liability case in which the injuries might be 

attributed to a defect in the DTP vaccine. Their grounds for asking that the case 

be taken away from the Vaccine Court is their assertion that the manufacturer 

could have made a safer vaccine but chose not to (had the manufacturer done so, 

they argue, Hannahôs injury might have been preventable). If her injury might 

have been preventable, the argument continued, the vaccine manufacturer should 

not be exempted from civil liability, so the case should be removed from the 

jurisdiction (and rules) of the Vaccine Court. They argued that the company 

chose to stick with an older, inherently bad technology ï whole-cell DTP (not 

mentioned in the brief, but a vaccine preserved with thimerosal) ï compared with 

the newer, purer, ñsaferò product, DTaP.  

 

There is, it seems to me, a problem with this argument. Vaccines, like most 

medications intended for use in children, are almost always first tested and used 

in older children. Only when safety and efficacy have been clearly demonstrated 

in those children is testing and permitted use extended to infants. The obvious 

reason for this policy is that infants are more fragile than older kids and so testing 

on babies first would be riskier. But there is also another issue that applies 

specifically to vaccines: some kinds of vaccines simply donôt work if given 

before a childôs immunological equipment has reached a reached a critical stage 
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in development, sometimes as late as two years old. In 1992, when Hannah was 

immunized, the safety and efficacy for infants of DTaP, the purer, ñsaferò 

replacement product for the whole cell vaccine she received, still hadnôt been 

clearly established. For that reason, DTaP, though already licensed and available 

for use in older children, wasnôt yet licensed for use in children as young as 

Hannah was -- that didnôt happen until 1996. When Hannah was immunized, 

there were no other kinds of DTP vaccines licensed for use in children of her age 

besides the one she was given.  

 

The case is a complex one and its conclusion depended on arcane questions of 

law (and, as it turns out, grammar). Does it matter that no actual alternative 

licensed vaccine was available? What, exactly, was the intent of Congress when 

it inserted in the law that established the Vaccine Court the provision that 

protected vaccine manufacturers from suits as long as they made the vaccine 

properly and distributed it with appropriate warnings? Did Congress really want 

the losers in Vaccine Court decisions ï there are currently 5,000 rejected 

claimants waiting in the wings ï to be free to sue vaccine manufacturers, 

anyway? (Yes, I know that technically the argument in this case is a special one ï 

the idea that a vaccine might be inherently defective if a vaccine maker could 

possibly have chosen to produce a superior product ï but itôs hard to believe that 

a similar case couldnôt be made for many other rejected claimants.) In addition, 

putting the merits of this particular case aside, does the legislation establishing 

and giving power to a Federal Vaccine Court improperly and unacceptably 

preempt state laws which would allow civil liability suits against vaccine 

manufacturers?  

 

In any case, it is perfectly clear that if losers in Vaccine Court decisions, like 

Hannahôs family, are allowed to sue anyway, or if the function of the Vaccine 

Court is abolished completely on federalist grounds, childhood immunizations 

and public health generally will be in big trouble. In a sense, the case that just 

finally ended at the Supreme Court began in [a famous example of vaccination 

gone awry] in Bundaberg[, Australia] in 1928.  

 

Bundaberg was threatened with the possibility of a diphtheria epidemic. In 

response, the Australian federal government distributed a vaccine to prevent an 

outbreak but some children died or suffered injury because of the vaccine. In the 

following years, and partly in consequence of what was learned at Bundaberg, 

immunizations were improved and made safer. And now the question of how to 

balance public health needs against the small risk inherent in immunization has 

come back.  

 

One of the hidden costs of the tragedy at Bundaberg is that it added to the fear of 

immunization. That fear created a suspicion of public health in Bundaberg and 

elsewhere, leading to a pattern of vaccine refusal. This anxiety was sufficiently 

great that, apparently, some Bundaberg parents refused diphtheria vaccination 

even in the face of epidemics. It took about 25 years (and a threatened polio 

epidemic) for fears about immunization to abate. A Bundaberg historian reports a 

significant number of elderly local people with the neck scars resulting from a 

childhood emergency tracheostomy ï surgery to cut into the windpipe and place 

an artificial breathing opening to save a child from being choked to death by the 

throat membrane of diphtheria. Ironically, the lessons learned from the 
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Bundaberg disaster are precisely the ones which later made safe vaccines which 

would have protected these victims from this disease: the substitution of a toxoid 

vaccine for the old TAT, better methods of bottling vaccines, the need for a 

preservative in vaccines, and improvement in preservative technology.  

 

But even in Bundaberg the fear of immunization was balanced by fear of a very 

frightening disease with which almost every family had some direct experience. 

For most people, seeing a case (or the aftermath) of diphtheria or tetanus or polio 

or bacterial meningitis will quickly sweep away any misgivings about 

immunization. Even seeing a child nearly dead of severe chickenpox or measles 

or permanently deafened by mumps has a pretty powerful effect. Virtually no one 

ï parent, pediatrician, infectious disease specialist, immunologist ï will ever 

encounter a really significant reaction to a vaccine, but anyone who has seen a 

victim of these vaccine-preventable diseases will remember it forever.  

 

In a way, however, immunization is a victim of its own success. Because of the 

effectiveness of vaccination these illnesses are no longer around (at least in the 

developed world) to terrify and remind us, so there is no longer much 

reinforcement to stimulate any impulse toward prevention. 

 
Sydney Spiesel, ñThe Bundaberg Disaster and the Supreme Court: Immunizations and its 

Discontents,ò Yale School of Medicine Pediatric Grand Round Lectures, September 28, 2011. 

 

At Bundaberg, a badly preserved and contaminated vaccine with a reused needle killed twelve 

children in a small Australian city within 34 hours of their immunization for diphtheria.  Spiesel 

describes the diphtheria vaccine at issue in the Bundaberg disaster as follows: 

 

Diphtheria, a common ï and terrifying ï risk for children in 1928, is now an 

extremely rare disease. It is very unlikely that you or anyone in your family or, for 

that matter, anyone you have ever met has had diphtheria. It is equally unlikely 

that any doctor youôve ever encountered has seen a case of diphtheria. In the US, 

one case was reported in the decade 1990-2000 and only three have been reported 

since, which is fortunate, since the disease is so severe. The bacterium which 

causes diphtheria releases a toxin ï a poison ï as it grows, most often in the back 

of the throat. The toxin, which kills human cells, has a local effect ï it causes the 

formation of an adherent leathery membrane across the back of the throat (and 

sometimes even grows down the air passages toward the lungs) that can choke a 

patient to death. The toxin produced by the diphtheria germ is also carried by the 

blood everywhere in the body. The late effects of the toxin are insidious. It causes 

inflammation and serious damage and weakening of the heart muscle; in the old 

days often leading to heart failure. The poison causes severe (but usually 

reversible) damage to the nerves which control muscles, leading to profound 

weakness and even paralysis. 

 

That this dangerous disease has disappeared in the US is testimony to the power 

and value of vaccination. In 1900, prior to the introduction of the vaccine and when 

the US population was about a quarter of what it is now, there were about 114,000 

cases of diphtheria and an estimated 23,000 deaths. Immunization is so effective 

and so widespread that since 2004 not a single case of respiratory diphtheria has 

been reported in the US. 
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Spiesel concludes that ñSecond only to sewage disposal and slightly above decent nutrition but 

certainly well more valuable than antibiotics or CT scans, vaccines have made the most significant 

contribution to the length and quality of your life and the life of everyone you love.ò 

 

 

B.  Principles and Institutions 
 

The point of Bruesewitz is that American law has a deep toolbox when it comes to regulating risks.  

There are a wide array of regulatory and administrative options.  In the United States, state and 

federal agencies regulate occupational hazards, consumer risks, medical care standards, highway 

safety, and much more.  State legislatures and the U.S. Congress have enacted legislation setting 

standards and guiding conduct.   

 

In the background ï and often surging to the fiore ï is the common law of torts.  But what 

exactly is the law of torts?  

 

 

Tort law is the common law of civil wrongs not arising out of contract.  Torts books often 

start with a definition because tort law can seem strange and unfamiliar to the law student.  Terms 

like ñcontracts,ò ñprocedure,ò ñproperty,ò and ñcriminal law,ò are relatively familiar to students 

long before they arrive for the first day of classes.  ñConstitutional lawò will resonate with the law 

student who has even a passing interest in politics or public policy.  Alone among first year subjects, 

ñtortsò has not made much headway into lay usage.  Indeed, the situation is even worse than this 

suggests, for to the extent the term has made its way into popular usage, the results have often been 

terrible misuse and misunderstanding.   

 

 So letôs start with a definition: Tort law is the common law of civil wrongs not arising out 

of contract. Letôs now take that definition piece by piece. 

 

We call tort law a common law field because it arises out of the body of legal norms and 

institutions inherited by the United States from England more than two centuries ago, when the 

United States won independence from the British Empire.  In England, the common law was the 

law of the Kingôs courts in the centuries after the Norman Conquest in 1066.  (The common law 

was the law common to those courts, as opposed to the church courts, borough courts, and the courts 

of the local nobility, each of which had its own law through the medieval and early modern periods.)  

Today, to say that a body of law is made up of common law principles is to say that it is mostly 

judge-made law, though not necessarily exclusively so.  State legislatures and the U.S. Congress 

increasingly alter the common law of torts.  The Federal Constitution and its state-level counterparts 

largely (but not entirely) give the Congress and state legislatures power to make such alterations, 

though as we shall see constitutional constraints touch tort law in several different ways.  

Nonetheless, it is still fair to call torts a common law field.  And as a common law field, torts is 

made up predominantly of state law, rather than federal law, though federal law has always played 

a role, especially in the past century, and even more so in the last two decades.  To the extent that 

torts remains a subject of state law, its basic norms will vary from state to state, though usually 

with a wide area of consensus at its core.  

 

 Tort law deals with civil wrongs as opposed to violations of the criminal law.  This means 

that tort lawôs norms and institutions exhibit a cluster of features characteristic of civil proceedings, 

not criminal proceedings.  Private parties, not public prosecutors, typically initiate tort litigation 

(though the government may be a claimant in tort cases when certain harms befall government 
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property).  The array of procedural protections for criminal defendants (many of them 

constitutionally required) typically does not apply to defendants in torts cases.  There is no privilege 

not to testify on the grounds that you might concede liability, for example.  There are no Miranda 

warnings in torts.  And there is no constitutionally protected right to confront witnesses.  The 

Federal Constitution does not require states to offer jury trials in tort cases, though most states do 

anyway.  The standard of proof is a ñpreponderance of the evidenceò rather than the high threshold 

of  ñbeyond a reasonable doubt.ò  Parties without lawyers are not usually offered free court-

appointed counsel.  Most importantly, perhaps, the fact that tort law is the law of civil wrongs 

means that, with one exception, tort law does not aim to punish.  Punishment is a principal function 

of the criminal justice system.  The remedies in a torts case aim not to punish the defendant, but to 

compensate the plaintiff, almost always through a monetary award, aimed at making up for losses, 

and sometimes (though much less often) through an order by a court requiring that a defendant 

cease some ongoing course of conduct.  The exception to this rule is the doctrine of punitive 

damages, which consist of monetary sums awarded by a judge or jury for the purpose of punishing 

tort defendants, and which are awardable in torts cases involving some especially outrageous or 

reckless conduct.  As we shall see, even though punitive damages are rare, they have attracted 

considerable attention because of concerns that they punish without the institutional protections 

offered to criminal defendants.  The United States Supreme Court has significantly constrained the 

size of possible punitive damages awards in recent years.   

 

 Tort law is a field not merely of civil law: it is a field of civil law wrongs.  The term ñtortò 

comes from the Latin meaning bend or twist.  (It shares the same root as the word ñtorture.ò)  For 

centuries, tort law has thus been connected indelibly to the moral concept of wrongfulness.  Most 

areas of tort doctrine thus ask about the wrongfulness of the partiesô conduct.  Some domains of 

tort law purport to do away with the concept of wrongfulness.  Since at least the middle of the 

nineteenth century, important areas of the law (urged on by prominent jurists and commentators) 

have embraced so-called strict or no-fault liability doctrines that ostensibly allocate accident costs 

without regard to questions of wrongfulness.  In the field of product-related injuries, for example, 

which we will spend considerable time discussing later in this book, doctrine has moved toward 

eliminating fault or wrongdoing from the analysis.  Such ñno faultò approaches remain the 

exception to the rule.   

 

 Last, tort law is a common law field of civil wrongs not arising out of contract.  This means 

that, as a conceptual matter, the obligations that tort law recognizes exist independent of any 

agreement between the parties.  For a person to have a legal obligation to another arising out of tort 

law, they need not have promised the other person anything.  The law of torts itself, not the terms 

of any agreement, specifies the contours of the obligations it enforces.   

 

Yet this final piece of our definition, like each element of the definition that has preceded 

it, comes with caveats and exceptions, two of which are worth noting here.  First, many and perhaps 

even most torts cases do arise out of the interactions of parties who are in contractual relationships 

with one another, or at least in relationships akin to contracts.  Consumers of products contract with 

sellers to buy those products, but if they sue for product-related injuries, they often sue in tort law.  

Patients of doctors enter into contracts to purchase medical services, but if they sue when those 

services go awry, they usually sue in tort law.  And even when there is no formal contract, there 

are often relationships or social roles that could be construed as setting the terms of the partiesô 

interactions.  Social settings such as classrooms or playgrounds, as we shall soon see, typically 

come with informal conventions and codes of conduct.  Such conventions and agreements are 

crucially important in modern tort law.  They require that we decide whether and when tort law 

should defer to private agreements and when it should override them, especially when they purport 

to abolish tort obligations altogether.   
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Second, and just as significant, contracts are vital for the resolution of tort claims because 

in the real world virtually every successful tort claim is resolved by a special kind of contract called 

settlement.  Contracts of settlement discharge the underlying tort obligation and render it a 

contractual obligation to pay some or all of the damages the plaintiff sought.  In the everyday 

practice of tort law, such settlement contracts are pervasive.  No one really knows what percentage 

of tort claims settle, but the percentage is thought to be stunningly high, probably well above ninety-

five percent of those tort claims that lead to monetary transfers.  Settlement is thus at the heart of 

how American tort law works.  And it offers us a segue to a central theme in this book.  For 

settlement is one of the wide array of social practices and institutions that constitute American tort 

law and that make it more than merely a formal legal definition or a dry and dusty concept in the 

doctrinal analysis of the law.  Tort law in the United States is a vast and highly distinctive socio-

regulatory system.     

 

****  

 

Tort law in the United States consists of a sprawling set of social institutions and practices.  

One way to see this is to observe that formal definitions of tort law do not differ much from one 

legal order to another.  But the institutions and sociology of tort law differ radically from legal 

system to legal system.  In this book, we will attend to formal definitions and doctrines.  But we 

will keep an especially close eye on three features of American tort law that breathe life into the 

field and give it a distinctive twenty-first-century character.   

 

First, tort lawôs doctrines and principles embody the lawôs basic norms of interpersonal 

obligation.  The principles underlying those norms are subject to fierce debate, of course. Tort 

jurists have argued for many decades about these principles, about what they are and what they 

ought to be.  For example, some see tort law as an opportunity for utilitarianism in action.  In this 

view, tort law aims to maximize the aggregate welfare of the relevant society.  Others see in tort 

law a commitment to the moral philosophy of corrective justice or civil recourse; in this view, tort 

law recognizes the obligation of a wrongdoer to repair wrongful losses.  Still others understand tort 

lawôs motivating principle to be constructing and maintaining the basic norms of a community, or 

shoring up the dignity and social standing of people whose injuries might otherwise degrade them 

in the eyes of fellow community members.  Ideas about the principles underlying tort law are as 

varied as ideas about how society should be organized.  This book will introduce you to, but will 

not adjudicate for you, the basic controversies over tort lawôs commitments.  These controversies 

represent live debates in practical moral philosophy.  They also help us decide the hardest cutting-

edge cases in the field, cases in which there is no obvious existing answer in the doctrine and for 

which lawyers, judges, and juries will need to rely on the lawôs underlying principles.   

 

Second, tort law in the United States is the starting point for a vast and far-flung set of 

exceedingly important social practices, ranging from contingency fee representations and highway 

billboard advertising, to class action litigation and claims adjustment, to contracting and risk 

assessment.  We can barely even begin to evaluate the law of torts and its virtues and defects 

without taking these social practices into account.  We will aim to take account of the tort system 

by referring to statistics and numbers and through the leading sociological, game-theoretical, and 

historical accounts.  Indeed, to understand the distinctive features of tort law in the United States 

as opposed to in other legal systems, where tort law operates quite differently, these perspectives 

will be decisive for illuminating the real stakes in long-running controversies. 

 

Third, American tort law shapes and is shaped by an important array of institutions, among 

them insurance companies, the administrative state, state-subsidized and state-provided social 
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welfare programs, the jury, social customs, cost-benefit analysis, the plaintiffôs bar, and more.  

These institutions, along with the practices noted above, powerfully influence the law of torts in 

the United States.  We cannot understand the law without them.  Indeed, we cannot understand 

contemporary American law more generally without placing these institutions front and center, and 

once we see tort law this way, the field serves as an ideal introduction to the central features of our 

vast and multifarious legal system.  

 

Here, then, is one theory of this book: understanding the characteristic features of American 

tort law and its regulatory alternatives requires exploring the fieldôs principles, practices, and 

institutions.  The benefit of approaching tort law this way is not only that we understand torts better, 

though that would be no small thing.  The further payoff is that this approach allows us to turn the 

study of tort law into more than an obligatory first-year purgatory of fusty and old-fashioned 

common law rules.  Instead, we take up the law of civil wrongs as an introduction to some of the 

most important problems faced by twenty-first-century American lawyers and lawmakers more 

generally.   

 

****  

 

One distinctive feature of tort law is that it is one of the great lenders in the legal 

marketplace.  When state legislatures and the federal Congress enact statutes, and when courts 

interpret those statutes, they regularly borrow from the basic doctrines of the law of torts.  Tort 

jurists have been dealing with basic problems like reasonableness, proof, and causation for 

centuries.  As a result, tort doctrine has built up a deep well of principles for guiding the resolution 

of many of the kinds of complex questions that inevitably arise in modern regulatory fields ranging 

from antitrust law to consumer protection law to labor law and much more.   

 

In this book, we will follow tort principles into one field in particular.  The federal law of 

employment discrimination has become perhaps the most important body of employment law in 

the United States.  At the very least, in the early 21st  century it is one of the most frequently invoked 

bodies of employment and labor law.  Again and again, the law of employment discrimination has 

turned to tort doctrine to work out basic questions, ranging from what counts as harassment, to how 

to prove liability, to what kinds of cause and effect are required to make out a valid claim.  

Sometimes tort principles have seemed apt for resolving discrimination claims.  And sometimes 

they have seemed poorly matched.  Either way, the law of torts has supplied litigants, judges, and 

commentators with a set of off-the-rack doctrines and a reservoir of theoretical debates.  

 

 In what follows, we will move through the law of torts, paying special attention at times to 

overlap between the law of torts and the regulatory state.  Weôll think about the significance of 

statutes and regulations for tort suits, and the significance of tort suits for statutes and regulation.  

At moments, entire chapters will follow tort principles into the law of employment discrimination.  

These chapters ï three in this first edition of the book ï are called ñmodules.ò  Readers interested 

only in the study of the law of torts could safely skip them, though they might be better advised to 

read the parallel book, Witt & Tani, Torts: Cases, Principles, and Institutions (4th ed. 2019), which 

contains much of the same material on torts but without the additional emphasis on regulation and 

employment discrimination statutes.   

 

****  

 

This may seem all quite complicated, to be sure!  Thankfully, we can begin to think in these ways 

by exploring one of the fieldôs simplest and best-known cases, a case that began as a classroom 

interaction between two boys in nineteenth-century Wisconsin.    
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CHAPTER 2. THE TORT OF BATTERY  
 

 

A.  Simple Cases and Complex Systems 
 

1. Vosburg v. Putney, 50 N.W. 403 (Wis. 1891) 

 

The action was brought to recover damages for an assault and battery, alleged to have been 

committed by the defendant upon the plaintiff on February 20, 1889. . . . At the date of the alleged 

assault the plaintiff was a little more than 14 years of age, and the defendant a little less than 12 

years of age. The injury complained of was caused by a kick inflicted by defendant upon the leg of 

the plaintiff, a little below the knee. The transaction occurred in a school-room in Waukesha, during 

school hours, both parties being pupils in the school. A former trial of the cause resulted in a verdict 

and judgment for the plaintiff for $2,800. The defendant appealed from such judgment to this court, 

and the same was reversed for error, and a new trial awarded.  

 

[The opinion of the court in the initial appeal provides the following additional facts: 

 

ñThe plaintiff was about 14 years of age, and the defendant about 11 years of age. On the 

20th day of February, 1889, they were sitting opposite to each other across an aisle in the high 

school of the village of Waukesha. The defendant reached across the aisle with his foot, and hit 

with his toe the shin of the right leg of the plaintiff. The touch was slight. The plaintiff did not feel 

it, either on account of its being so slight or of loss of sensation produced by the shock. In a few 

moments he felt a violent pain in that place, which caused him to cry out loudly. The next day he 

was sick, and had to be helped to school. On the fourth day he was vomiting, and Dr. Bacon was 

sent for, but could not come, and he sent medicine to stop the vomiting, and came to see him the 

next day, on the 25th. There was a slight discoloration of the skin entirely over the inner surface of 

the tibia an inch below the bend of the knee. The doctor applied fomentations, and gave him 

anodynes to quiet the pain. This treatment was continued, and the swelling so increased by the 5th 

day of March that counsel was called, and on the 8th of March an operation was performed on the 

limb by making an incision, and a moderate amount of pus escaped. A drainage tube was inserted, 

and an iodoform dressing put on. On the sixth day after this, another incision was made to the bone, 

and it was found that destruction was going on in the bone, and so it has continued exfoliating 

pieces of bone. He will never recover the use of his limb. There were black and blue spots on the 

shin bone, indicating that there had been a blow. On the 1st day of January before, the plaintiff 

received an injury just above the knee of the same leg by coasting, which appeared to be healing 

up and drying down at the time of the last injury. The theory of at least one of the medical witnesses 

was that the limb was in a diseased condition when this touch or kick was given, caused by microbes 

entering in through the wound above the knee, and which were revivified by the touch, and that the 

touch was the exciting or remote cause of the destruction of the bone, or of the plaintiffôs injury. It 

does not appear that there was any visible mark made or left by this touch or kick of the defendantôs 

foot, or any appearance of injury until the black and blue spots were discovered by the physician 

several days afterwards, and then there were more spots than one. There was no proof of any other 

hurt, and the medical testimony seems to have been agreed that this touch or kick was the exciting 

cause of the injury to the plaintiff. The jury rendered a verdict for the plaintiff of $2,800. The 

learned circuit judge said to the jury: óIt is a peculiar case, an unfortunate case, a case, I think I am 

at liberty to say that ought not to have come into court. The parents of these children ought, in some 

way, if possible, to have adjusted it between themselves.ô We have much of the same feeling about 

the case.ò] 
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  The case has been again tried in the circuit court, and the trial resulted in a verdict for 

plaintiff for $2,500. . . . On the last trial the jury found a special verdict, as follows: ñ(1) Had the 

plaintiff during the month of January, 1889, received an injury just above the knee, which became 

inflamed, and produced pus? Answer. Yes. (2) Had such injury on the 20th day of February, 1889, 

nearly healed at the point of the injury? A. Yes. (3) Was the plaintiff, before said 20th of February, 

lame, as the result of such injury? A. No. (4) Had the tibia in the plaintiffôs right leg become 

inflamed or diseased to some extent before he received the blow or kick from the defendant? A. 

No. (5) What was the exciting cause of the injury to the plaintiffôs leg? A. Kick. (6) Did the 

defendant, in touching the plaintiff with his foot, intend to do him any harm? A. No. (7) At what 

sum do you assess the damages of the plaintiff? A. Twenty-five hundred dollars.ò The defendant 

moved for judgment in his favor on the verdict, and also for a new trial. The plaintiff moved for 

judgment on the verdict in his favor. The motions of defendant were overruled, and that of the 

plaintiff granted. Thereupon judgment for plaintiff, for $2,500 damages and costs of suit, was duly 

entered. The defendant appeals from the judgment. 

 

LYON, J. 

 

 . . . 

 

  The jury having found that the defendant, in touching the plaintiff with his foot, did not 

intend to do him any harm, counsel for defendant maintain that the plaintiff has no cause of action, 

and that defendantôs motion for judgment on the special verdict should have been granted. In 

support of this proposition counsel quote from 2 Greenl. Ev. § 83, the rule that ñthe intention to do 

harm is of the essence of an assault.ò Such is the rule, no doubt, in actions or prosecutions for mere 

assaults. But this is an action to recover damages for an alleged assault and battery. In such case 

the rule is correctly stated, in many of the authorities cited by counsel, that plaintiff must show 

either that the intention was unlawful, or that the defendant is in fault. If the intended act is 

unlawful, the intention to commit it must necessarily be unlawful. Hence, as applied to this case, if 

the kicking of the plaintiff by the defendant was an unlawful act, the intention of defendant to kick 

him was also unlawful.  

 

Had the parties been upon the play-grounds of the school, engaged in the usual boyish 

sports, the defendant being free from malice, wantonness, or negligence, and intending no harm to 

plaintiff in what he did, we should hesitate to hold the act of the defendant unlawful, or that he 

could be held liable in this action. Some consideration is due to the implied license of the play-

grounds. But it appears that the injury was inflicted in the school, after it had been called to order 

by the teacher, and after the regular exercises of the school had commenced. Under these 

circumstances, no implied license to do the act complained of existed, and such act was a violation 

of the order and decorum of the school, and necessarily unlawful. Hence we are of the opinion that, 

under the evidence and verdict, the action may be sustained. 

 

 . . . 

 

Certain questions were proposed on behalf of defendant to be submitted to the jury, 

founded upon the theory that only such damages could be recovered as the defendant might 

reasonably be supposed to have contemplated as likely to result from his kicking the plaintiff. The 

court refused to submit such questions to the jury. The ruling was correct. The rule of damages in 

actions for torts [is] that the wrongdoer is liable for all injuries resulting directly from the wrongful 

act, whether they could or could not have been foreseen by him.  [The court explained that in a 

cause of action ñex contractuò and not ñex delicto,ò a different rule of damages would be applicable 

in which unforeseeable damages would not be recoverable.] 
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[Despite upholding the plaintiffôs verdict in these two critical respects, the court nonetheless ruled 

in a separate part of its opinion that the trial court had erroneously overruled the defendantôs 

objection to one of plaintiffôs counselôs questions.  Accordingly, the court sent the case back to the 

trial court for another new trial.] 

 

 

2. Anatomy of a Torts Case 

 

Vosburg v. Putney was a simple case.  By now, it is an old case.  But getting to the bottom 

of it reveals much about the complexities of American tort law right up to the present day.   

 

At an elementary level, the case presents two kinds of questions that will run through the 

rest of this book and that are omnipresent in legal analysis: questions of fact and questions of law.  

There are, for example, questions of fact about causation.  What caused the injuries to the leg?  

Would those injuries have come about anyway if Putney had not made contact with Vosburg on 

the 20th of February?  There are also questions of fact about Putneyôs intent: what did he mean to 

accomplish when he reached out and kicked his classmate?   

 

The questions of law are different.  They ask not what happened, but rather what the law 

isðor what it ought to be.  For example, what kind of mental state does the law require for holding 

Putney liable?  Is it sufficient that he intended to make a certain kind of contact with Vosburg?  Or 

does Vosburg need to show that Putney further intended to harm him?  Questions of law about 

Putneyôs causal relationship to Vosburgôs leg injury would ask whether it is sufficient for Vosburg 

to show that Putneyôs kick increased the likelihood of leg damage that was already in motion, or 

that Putneyôs kick accelerated that damage.    

 

Once we bring in some of the context for the courtôs opinion, this little case from long-ago 

Wisconsin also serves as a remarkable introduction to the sociology, economics, and functions of 

tort law.  Andrew Vosburg was a slight boy whose father, Seth (a Civil War veteran), worked as a 

teamster at a local lumber company.  According to Professor Zigurds Zile of the University of 

Wisconsin Law School,  

 

Vosburg was frequently bedridden with a succession of childhood illnesses. He 

caught scarlet fever at the age of eight and had two or three bouts with the measles. 

Yet he was raised as an ordinary country boy, obliged to do the customary chores 

around the homestead, endure discomfort and face the usual hazards associated 

with rural life. Bumps, bruises and lacerations were part of his workaday 

experience. Accidents just happened to Andrew; or perhaps they happened to him 

more often because he lacked the strength and dexterity the rigors of his 

environment demanded . . . .   

 

Zigurds L. Zile, Vosburg v. Putney: A Centennial Story, 1992 WIS. L. REV. 877, 879.  George 

Putney, by contrast, was the only son of a prominent and prosperous local family.  Zile reports that 

George Putney was described by a contemporary as ña sucker of a boyò with ña bad temper.ò  Id. 

at 882.  In fact, George had a minor altercation with Andrew a couple weeks prior to the incident 

at the center of the litigation when George inexplicably prevented Andrew from retrieving his 

textbook before an exam.  

 

The Vosburg family also initiated a criminal case against Putney.  Passions, it seems, ran 

high in 1889 in Waukesha.  Andrewôs father went to the town justice of the peace to file a criminal 

complaint against George on October 19, 1889.  The justice of the peace issued a warrant to 
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apprehend George, and a trial ensued.  (This was the era before special criminal procedures for 

juveniles.)  After witness testimony and cross-examination, the court found George guilty as 

charged in the complaint.  He was ordered to pay a fine of $10, plus costs, amounting to a total of 

$28.19.  The conviction was later overturned on appeal. 

 

The civil and criminal cases arising out of the schoolboyôs kick soon involved substantial 

time and expenses.  During the first jury trial in the civil suit, witnesses included Andrew, George, 

the boysô teacher, and Andrewôs doctors.  When the case was retried in the December term of 1890, 

the plaintiff subpoenaed eight witnesses and the defendant subpoenaed eleven.  The third trial for 

Andrewôs case seemed imminent until September 1893, when the circuit court dismissed the case 

for the plaintiffôs failure to pay overdue court costs.  In still another proceeding, Andrewôs father 

brought a claim against George Putney for the loss of his sonôs services.  A jury awarded Seth 

$1200 in damages against George, which the Wisconsin Supreme Court later affirmed.  But even 

then, it does not seem that the Vosburgs ever collected any damages from the Putneys, perhaps 

because parents are not liable for the torts of their children.  At the end of this long litigation 

process, there is no evidence that the parties ever exchanged any money. 

 

All told, the dispute between these families lasted for four and a half years and never 

produced even a dollar in actual damages changing hands.  The litigation was expensive, too.  Zile 

estimated that the Vosburgs ñwould have incurred costs in the amount of $263 in order to get 

nothing.ò  Their lawyers probably spent considerably more in time and money in hopes of 

recovering a portion, usually a third, of the winnings.  The Putneys probably paid at least $560 in 

lawyersô fees and incurred additional costs summing to a further $677.  Zile, supra, at 977.   

 

The outsized expenses of the Vosburg case are not unusual in American tort law, at least 

not in the narrow slice of cases that go forward to trial.  Observers estimate the administrative costs 

of the tort systemðlawyersô fees, expert witness fees, court costs, etc.ðamount to between fifty 

and seventy cents for every dollar transferred from defendants to plaintiffs.  The Vosburg caseôs 

costs were almost exactly in this range: the parties together incurred some $1500 in costs in a 

dispute over two claims that juries seemed to value at around $3700 (a $2500 claim for Andrew 

plus the $1200 claim for Seth).  The Vosburgsô lawyers would have eaten up another one-third of 

whatever money the Putneys paid, for a total of around $2700 in costs on $3700 worth of tort 

claims.  The Vosburgs would only have recovered $2500 after subtracting their lawyersô fees.  This 

is equivalent to a costs-to-value ratio of more than 1, a figure that is vastly higher than the 

administrative cost ratios that attach to, say, disability claims in the Social Security system, where 

costs are typically closer to ten percent of the value of the claim.  Tort administrative costs are 

vastly higher than first-party insurance administrative costs, too: victims of injuries can much more 

cheaply process claims for covered injuries from their own insurance companies than they can 

prosecute tort claims through the courts. 

 

 

3. The Pervasiveness of Settlement 

 

Given how counter-productive the litigation was, one great mystery in Vosburg is why the 

families did not reach a settlement.  The initial trial judge seems to have thought the matter ought 

to have been resolved before trial.  The original appeals panel agreed.  And there were settlement 

negotiations.  By the early fall of 1889, the Vosburgs had already incurred substantial medical costs 

and were facing another year and a half of care, eventually costing at least $475.  After the Vosburg 

family retained a lawyer,  

 

Seth and Janet Vosburg and one of their attorneys called on Henry Putney 
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[Georgeôs father] at his store, and the incident ñwas talked over amongst [them].ò 

The Putneys offered to pay Dr. Baconôs bills [about $125 accrued to date] and an 

additional amount of $125 towards medical and other needs in return for releasing 

George from any liability arising out of the February 20 incident. The Vosburgs, 

however, were not willing to settle for less than $700, which to them was a paltry 

sum, barely sufficient to meet the financial obligations already accrued, to set aside 

a reserve against outlays associated with Andrewôs convalescence and potential 

complications, like the amputation of Andrewôs diseased leg, and to pay the 

lawyers for negotiating the settlement. To the Putneys, by contrast, particularly if 

they looked at Georgeôs role as peripheral, the sum of $250 might have seemed a 

generous price for the nuisance value of a threatened lawsuit. 

 

Zile, supra, at 894.   

 

The startling thing is that in hindsight any one of the proposals by either defendant or 

plaintiff would have been in the interest of the parties.  Simply dropping the litigation in return for 

nothing would have been better than proceeding.  Given the array of choices before them, litigating 

the claims to judgment seems to have been the worst choice available to the parties, and yet each 

of them chose to litigate rather than to accept settlement offers from the other side that (again, in 

hindsight) were vastly better than the alternative of trial.  

 

 So why didnôt the Vosburgs and Putneys settle if it was in their interest to do so?  The 

mystery deepens when we see that virtually all cases end in settlement.  One of the most important 

institutional features of American tort law is that it is almost entirely party-driven.  The parties to 

a lawsuit have virtually complete autonomy in deciding whether to bring claims, how to manage 

those claims, and whether to withdraw from prosecuting them.  The result is that almost all parties 

settle their disputes before trial.   

 

Settlement has been widespread in American tort law for as long as modern tort law has 

existed, for more than a century and a half, and there is reason to think settlement is growing even 

more common in the past fifty years.  In 2003, the American Bar Association Litigation Section 

held a symposium titled The Vanishing Trial, which concluded that the ñportion of federal civil 

cases resolved by federal trial fell from 11.5 percent [of all filings] in 1962 to 1.8 percent in 2002.ò  

Marc Galanter, The Vanishing Trial: An Examination of Trials and Related Matters in Federal and 

State Courts, 1 J. EMPIRICAL LEGAL STUD. 459, 459 (2004).  Between 2008 and 2012, a mere ñ0.56 

percent or slightly more than one-half of one percent of all terminationsò occurred by civil jury 

trials.  Charles S. Coody, Vanishing Trial Skills, A.B.A. (May 22, 2013), 

http://apps.americanbar.org/litigation/committees/pretrial/email/spring2013/spring2013-0513-

vanishing-trial-skills.html.  The following chart, compiled by Marc Galanter, who led the ABA 

study, and his co-author, shows the stark picture of settlement in civil litigation generally:  

 

http://apps.americanbar.org/litigation/committees/pretrial/email/spring2013/spring2013-0513-vanishing-trial-skills.html
http://apps.americanbar.org/litigation/committees/pretrial/email/spring2013/spring2013-0513-vanishing-trial-skills.html
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Figure A: Percentage of Civil Terminations During or After Trial, U.S. District Courts, 1962-2010

 
Marc Galanter & Angela Frozena, The Continuing Decline of Civil Trials in American Courts, POUND CIVIL 

JUSTICE INST. 1, 3 (2011), http://poundinstitute.org/docs/2011%20judges%20forum 

/2011%20Forum%20Galanter-Frozena%20Paper.pdf. 
 

Parties settle because, as the Vosburgs and Putneys learned, litigation is expensive and 

time-consuming.  Many parties are risk-averse; they have a preference for the certainty that 

settlement offers.  Moreover, there is reason to think that on the plaintiffsô side, lawyers paid on a 

contingency basis, as a percentage of any settlement or award, will have an interest in avoiding 

long drawn-out proceedings.  Settlement minimizes their workload, allows them to take on 

additional claims, and often allows them to maximize their imputed hourly wage.   

 

Given the incentives for the parties and for the plaintiffsô lawyers, why is it then that some 

parties like the Vosburgs and Putneys donôt settle?  Looked at this way, the question is not why 

there are so few trials.  The question is why there are any trials at all!  Why doesnôt everyone settle?   

 

One especially influential view is that where a case proceeds to judgment, at least one of 

the two parties, and perhaps both, must have incorrectly estimated the likely value of the claim.  In 

this account, which was first offered by George Priest and Benjamin Klein, trials are errors.  See 

George Priest & Benjamin Klein, The Selection of Disputes for Litigation, 13 J. LEGAL STUD. 1 

(1984).  Consistent with this view, some observers suggest that the trend toward settlement since 

the middle of the twentieth century, at least in the federal courts, has been driven by the enactment 

of the Federal Rules of Civil Procedure (FRCP) in 1938, which authorized pre-trial discovery and 

deposition procedures that allow each side to learn virtually everything about the facts of the case 

in advance of the trial itself.  Lawyers are thus able to develop quite accurate estimates of the value 
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of the claimðmuch better estimates than pre-FRCP lawyers were able to formðwhich in turn 

allow the parties to settle their cases before trial. 

 

Another view is that parties do not settle because there is something other than dollars and 

cents at stake in tort disputes.  Parties persist, in this view, as a matter of principle.  And many 

argue that we should encourage them to do so.  In this latter view, articulated memorably by 

scholars like Owen Fiss and Judith Resnik, trials are not errors.  They are the public forums in 

which we work out our social commitments and hold our ideals up for testing.  See Owen Fiss, 

Against Settlement, 93 YALE L.J. 1073 (1984); Judith Resnik, Whither and Whether Adjudication?, 

86 B.U. L. REV. 1101 (2006).  Of course, if trials are intrinsically valuable as public fora, then 

settlement rates are startlingly high.  For it appears that something about the tort systemðand 

indeed, civil litigation generallyðproduces vast numbers of settlements and very few judgments.   

 

 

4. The Size of the Tort System 

 

 One way to glimpse the tort system in the aggregate is to look at the total amount of money 

passing through the American tort system each year.  It is here that little cases like Vosburg connect 

up to the heated political controversies over tort law in the past several decades.  

 

Insurers estimate that the money transferred in the tort system amounts to more than $260 

bill ion per year.  This is a huge amount of money, comparable to the amount the United States 

spends annually on old age pensions in the Social Security system.  Moreover, if we look at the 

amount of money flowing through the tort system, we can see that it has increased sharply over the 

past sixty years, though that growth has slowed (and by some measures has been reversed) since 

the middle of the 1990s.        

 

United States Tort Costs 
 

Year 

U.S. 

Population 

(millions) 

Adjusted 

Tort Costs 

(billions) 

(2010) 

Tor t Costs 

as 

Percentage 

of GDP 

1950 152 16 0.62% 

1960 181 40 1.03% 

1970 205 78 1.34% 

1980 228 113 1.53% 

1990 249 217 2.24% 

2000 281 227 1.80% 

2010 309 265 1.82% 
Source: Towers-Watson, 2011 Update on U.S. Tort Cost Trends, http://www.casact 

.org/library/studynotes/Towers-Watson-Tort-Cost-Trends.pdf.  
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Tort Costs (billions) Adjusted for Inflation  

 
Source: Towers-Watson data, adjusted by the Consumer Price Index 

 

Tort Costs as Percentage of GDP

 
Source: Towers-Watson data 

 

Even with the slower growth of recent years, the figures for transfers and administrative costs in 

tort law are far higher in the United States than in any comparable legal system or economy.   
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Comparative Tort Costs as a Percentage of GDP in 2000 

 
Source: Tillinghast-Towers Perrin, U.S. Tort Costs and Cross-Border Perspectives: 2005 Update, http:// 

www.legalreforminthenews.com/Reports/Tort_Costs_2005_Update.pdf. 
 

There is at least one country where tort costs as a percentage of GDP are near zero: New Zealand 

simply abolished tort law for virtually all injuries forty years ago, replacing it with a system of 

social insurance.   

 

One of the things we will want to be able to make sense of by the end of this book is why 

the tort system is so much bigger in the United States than it is in other countries.  The answer, it 

turns out, is not about the substantive doctrines of American tort law, which more or less resemble 

the substantive tort doctrines of other developed legal systems.  The real difference in American 

tort law lies in its institutions and procedures: jury trials, discovery, a plaintiffsô bar whose fees are 

contingent percentages of the plaintiffôs ultimate recovery, and relatively restrictive programs of 

social provision.  One recent study of 24 countries, for example, finds a strong negative relationship 

between the generosity of government social programs, on the one hand, and tort liability, on the 

other, after controlling for income, accident rates, and other factors.  See Dana A. Kerr, Yu-Luen 

Ma, & Joan T. Schmit, A Cross-National Study of Government Social Insurance as an Alternative 

to Tort Liability Compensation, 76 J. RISK &  INSURANCE 367 (2009). 

 

It is worth noting that the data cited above, regarding torts costs in the U.S., is hotly 

controversial: it comes from a consultant to the insurance industry now named Towers-Watson, 

formerly Tillinghast or Towers-Perrin.  Critics contend that the Towers-Watson data is misleading 

and tendentious and that the insurance industry aims to use it to promote legislation that would 

reduce tort costs and thus serve the interests of insurers and the tort defendants they insure.  See, 

e.g., Lawrence Chimerine & Ross Eisenbrey, The Frivolous Case for Tort Law Change, ECON. 

POLôY INST. (May 16, 2005), http://www.epi.org/publication/bp157/.  The critics complain both 

that certain elements of the cost calculation, such as insurance executive compensation, ought to 

be excluded, and that Towers-Watson and its predecessors misstate the concept of costs in the tort 

system.  Both critiques have some force.  The latter critique in particular has obvious merit.  Why, 

after all, call the monetary transfers in the tort system the ñcostsò of tort law?  The costs might 

much better be described as the underlying injuries plus avoidance costs plus the costs of 

administering claims when injuries happen.  Is it a ñcostò when tort law transfers money from 

wrongdoer to victim?  Or is it a ñcostò when a wrongdoer injured the victim in the first place?  For 
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a general theory of the sum of accident costs, see GUIDO CALABRESI, THE COSTS OF ACCIDENTS 

(1970). 

 

 Despite the criticisms, however, there is also a good reason to use the insurersô data as a 

basic measure of the tort system.  For the startling thing about tort law in the United States is that 

insurersô private information is the only way we can even possibly begin to grasp the full size and 

scope of the tort system.  This is worth emphasizing again: the biggest insurers and only the biggest 

insurers are in a position to see the macro trends in the field.  The reason is that the pervasiveness 

of private settlement ensures that there is no public repository of information about the fate of most 

tort claims, sometimes virtually all tort claims.  Nothing in the law of torts or in the law of 

settlement contracts even requires that a claim be filed with a court before it is contractually 

extinguished in a settlement agreement.  To the contrary, the parties can save money on the cost of 

drafting and filing a complaint and share those savings between them if they settle before filing the 

claim in a courthouse.  There is thus often not even a single trace in the public record of a tort claim, 

even one that produces a substantial settlement.  Indeed, many plaintiffs receive higher settlement 

awards precisely in return for their promise to keep the terms of the settlement and even the fact of 

their claim confidentialðpromises that are enforceable under current law, despite the protests of 

many well-positioned observers.   

 

 In short, the only institutions that could possibly know the overall size of the American tort 

system are the insurers.  And that tells us a lot about the system we are studying.  It is party-driven, 

highly opaque, radically decentralized, and vast.  Taken together, these features present the tort 

lawyer with an important challenge: What goals or moral projects could possibly be so important 

as to make U.S. tort law worth its stunningly high costs?   

 

 

5. Accident Rates and the Deterrence Goal 

 

 One goal tort jurists often advance is the deterrence of unreasonably dangerous conduct.  

The logic here is simple and intuitively attractive.  Tort law raises the price of injurious behavior.  

As a result, the logic goes, the prospect of tort liability should decrease the amount of injurious 

behavior in the world.  Deterrence theory has further implications and wrinkles.  We will return to 

these at a number of junctures later in the book.  But the important point for now is that the risk of 

tort damages ought to lead rational parties to take into account the costs of their behavior in a way 

they might not, absent tort liability.    

 

Of course, tort law is one of many regulatory mechanisms that aim to accomplish the goal 

of improving safety standards.  Consider, for example, state inspection regimes for everything from 

housing code compliance to factory employment standards.  The federal Food and Drug 

Administration seeks to guarantee the safety of pharmaceuticals and food products.  The Federal 

Highway Administrationôs Office of Safety issues regulations and guidelines with an eye toward 

automobile accidents.  The Consumer Product Safety Commission does the same for consumer 

goods.  Even aside from regulators, the market itself creates many incentives for safety on the part 

of market actors seeking to attract buyers, passengers, or clients.   

 

 Does tort law add to the deterrence function played by these other regulatory institutions?  

Formal evidence is considerably more difficult to come by, in no small part because of the 

difficulties described above in obtaining good information about the size and significance of tort 

costs.  Nonetheless, anecdotal evidence suggests that in the United States tort law does shape 

behavior around risk and safety.  We routinely read news stories about firms that claim to have 

made some decisionðoften an unpopular oneðon the basis of the risk of litigation.   
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Consider the big picture trends in accidental and violent injuries over time.  For the past 

half-century and moreðprecisely the time during which tort costs have soaredðrates of accidental 

death have declined substantially.  This is not to say that tort law has caused that decline.  It might 

be the case that causation runs in the other direction: improvements in safety may have generated 

higher expectations of safety and thus led to heightened standards in tort law.  Either way, the trend 

is striking.  Since 1960, accidental deaths in the United States have fallen by nearly half.   

 

 

 
Source: Statistical Abstracts of the U.S. (2014) 

 

Much of this change continues a trend that began long before 1960.  Excluding motor vehicle 

accidents, accidental deaths fell from around a hundred per 100,000 people in the population 

annually to less than thirty by 1975.   
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Even motor vehicle accidental death rates have dropped during the past sixty years.   
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Age-adjusted Death Rates for Unintentional Injuries and Motor-vehicle-related 

Injuries: United States, selected years 1950-2010 (per 100,000 population) 

 
Source: Center for Disease Control and Prevention, http://www.cdc.gov/nchs/hus/contents2012.htm#020 

 

If we adjust motor vehicle accidental death rates by miles traveled, the drop in motor vehicle traffic 

fatalities has been even more pronounced. 

 

Motor Vehicle Crash Fatalities and Fatality Rates (per Hundred Million Vehicle 

Miles Traveled), 1899-2009 

 
Source: National Highway Traffic Safety Administration, An Analysis of the Significant Decline in Motor 

Vehicle Traffic Fatalities in 2008, U.S. DEPôT TRANSP. 12, (June 2010), http://www 

-nrd.nhtsa.dot.gov/Pubs/811346.pdf . 

 

Yet if our goal in tort law is to deter unreasonably dangerous actions, as many observers 

argue it is or at least ought to be, the connections between deterrence and a case like Vosburg are 

not at all clear.  Is it reasonable to think that the prospect of tort damages paymentsðor even the 

prospect of interminable tort litigationðwill alter the behavior of children in a classroom?  In this 
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domain, at least, using tort law to induce appropriately safe behavior by children seems a foolôs 

errand, at least so long as we are trying to alter the behavior of children with monetary sanctions 

aimed at the children themselves.  (Monetary awards against the school or the teachers might be 

far more effective, even if controversial for other reasons.)   

 

Many scholars believe that the notion of tort damages shaping behavior is unlikely even in 

other domains where it might seem more plausible than in the middle-school classroom.  We will 

return to this problem repeatedly in this book.  For now, it is sufficient to observe that the critics 

point to a myriad of factors that they say get in the way of translating prospective tort damages into 

a safer behavior.  Some parties are not susceptible to being incentivized in the relevant respect by 

cash.  Others act irrationally.  Still others act rationally and are responsive to monetary incentives, 

but are protected from tort damages by third parties who will pay the damages, such as liability 

insurers or employers.  Some may be sheltered from the threat of paying tort damages because they 

have time horizons shorter than the 4-plus years that it took Vosburg to conclude.   

 

This is not to say that deterrence is an impossible goal, or that deterrence ought not be 

thought of as an important function of tort law.  We will see considerable support for the idea that 

tort damages do shape behavior in many contexts.  Nonetheless, the effort to shape behavior and 

induce safety offers at best a partial justification for tort law.   

 

 

6. Expressing Moral Judgments and Correcting Injustice 

 

Another way we could defend tort law in light of its high costs would be to describe it as 

expressing our moral judgments about wrongful behavior and calling wrongdoers to account.  

Judgments of liability  signify that a defendant has wronged a plaintiffðand, further, that the 

community sees and acknowledges that wrong.  They also call upon the defendant to repair the 

damage done.   

 

If we understand tort law this way, we might care much less about the behavioral effects 

of particular legal rules or judgments, because deterrence would not be the most important goal.  

Stating that a particular course of conduct crossed the line has a value that is separable from 

discouraging the conduct in the first instance.  We also might think differently about cost: it might 

be worth a lot to pursue the questions of right and wrong that torts cases commonly raise, both for 

the actors involved and for society.  And it might not be surprising that inquiries into such questions 

are considerably more complex (and costly) than the kinds of inquiries Social Security claims 

administrators or insurance claims adjusters need to make.   

 

As with the deterrence goal, we will continue to discuss expressive values and corrective 

justice throughout this book.  For now it is important to observe that these ideas may play an 

especially powerful role in accounting for the distinctive features of intentional torts.  These are 

often distinctively wrongful acts, arising out of conduct that has little or no social value.  Our law 

of intentional torts helps mark out such acts as wrongful, reinforcing our moral commitments while 

providing wronged parties recognition and repair. 

 

Later in the book, we will often find ourselves wondering what, if anything, makes an 

actorôs conduct wrongful.  Where that line is unclear, ideas about expressing moral judgment and 

correcting injustice are less helpful, for they come with no internal metric for distinguishing 

wrongful conduct from conduct that is justified.  In this discussion of battery, however, we face no 

such conundrum.  Here, wrongfulness arises out of the relationship between the defendantôs 
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intentionality and the plaintiffôs injury.  A plaintiff in an intentional tort suit is essentially saying, 

ñThe defendant meant to hurt me!ò  That meaningðthat intentðmakes the conduct wrongful. 

 

The next case and the following notes take up intent with more specificity.  What does it 

mean to act intentionally in the world of tort law? 

 

 

 

B.  Intent and Corrective Justice in the Battery Cause of Action 
 

 

Garratt v. Dailey, 279 P.2d 1091 (Wash. 1955) 

HILL , J. 

  

Brian Dailey (age five years, nine months) was visiting with Naomi Garratt, an adult and a 

sister of the plaintiff, Ruth Garratt, likewise an adult, in the back yard of the plaintiffôs home, on 

July 16, 1951. It is plaintiffôs contention that she came out into the back yard to talk with Naomi 

and that, as she started to sit down in a wood and canvas lawn chair, Brian deliberately pulled it out 

from under her. The only one of the three persons present so testifying was Naomi Garratt. (Ruth 

Garratt, the plaintiff, did not testify as to how or why she fell.) The trial court, unwilling to accept 

this testimony, adopted instead Brian Daileyôs version of what happened, and made the following 

findings: 

 

III. . . . [T]hat while Naomi Garratt and Brian Dailey were in the back yard the 

plaintiff, Ruth Garratt, came out of her house into the back yard. Some time 

subsequent thereto defendant, Brian Dailey, picked up a lightly built wood and 

canvas lawn chair which was then and there located in the back yard of the above 

described premises, moved it sideways a few feet and seated himself therein, at 

which time he discovered the plaintiff, Ruth Garratt, about to sit down at the place 

where the lawn chair had formerly been, at which time he hurriedly got up from 

the chair and attempted to move it toward Ruth Garratt to aid her in sitting down 

in the chair; that due to the defendantôs small size and lack of dexterity he was 

unable to get the lawn chair under the plaintiff in time to prevent her from falling 

to the ground. That plaintiff fell to the ground and sustained a fracture of her hip, 

and other injuries and damages as hereinafter set forth. 

  

IV. That the preponderance of the evidence in this case establishes that when the 

defendant, Brian Dailey, moved the chair in question he did not have any willful 

or unlawful purpose in doing so; that he did not have any intent to injure the 

plaintiff, or any intent to bring about any unauthorized or offensive contact with 

her person or any objects appurtenant thereto; that the circumstances which 

immediately preceded the fall of the plaintiff established that the defendant, Brian 

Dailey, did not have purpose, intent or design to perform a prank or to effect an 

assault and battery upon the person of the plaintiff. (Italics ours, for a purpose 

hereinafter indicated.) 

  

It is conceded that Ruth Garrattôs fall resulted in a fractured hip and other painful and 

serious injuries. To obviate the necessity of a retrial in the event this court determines that she was 

entitled to a judgment against Brian Dailey, the amount of her damage was found to be $11,000. 

Plaintiff appeals from a judgment dismissing the action and asks for the entry of a judgment in that 
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amount or a new trial. 

 

. . . 

  

It is urged that Brianôs action in moving the chair constituted a battery. A definition (not 

all-inclusive but sufficient for our purpose) of a battery is the intentional infliction of a harmful 

bodily contact upon another. The rule that determines liability for battery is given in 1 Restatement, 

Torts, 29, § 13 [1934], as: 

 

An act which, directly or indirectly, is the legal cause of a harmful contact with 

anotherôs person makes the actor liable to the other, if  

(a) the act is done with the intention of bringing about a harmful or offensive 

contact or an apprehension thereof to the other or a third person, and 

(b) the contact is not consented to by the other or the otherôs consent thereto is 

procured by fraud or duress, and 

(c) the contact is not otherwise privileged. 

  

We have in this case no question of consent or privilege. We therefore proceed to an immediate 

consideration of intent and its place in the law of battery. In the comment on clause (a), the 

Restatement says: 

 

Character of actorôs intention. In order that an act may be done with the intention 

of bringing about a harmful or offensive contact or an apprehension thereof to a 

particular person, either the other or a third person, the act must be done for the 

purpose of causing the contact or apprehension or with knowledge on the part of 

the actor that such contact or apprehension is substantially certain to be produced 

. . . .  

  

We have here the conceded volitional act of Brian, i.e., the moving of a chair. Had the plaintiff 

proved to the satisfaction of the trial court that Brian moved the chair while she was in the act of 

sitting down, Brianôs action would patently have been for the purpose or with the intent of causing 

the plaintiffôs bodily contact with the ground, and she would be entitled to a judgment against him 

for the resulting damages.  Vosburg v. Putney, supra. 

The plaintiff based her case on that theory, and the trial court held that she failed in her 

proof and accepted Brianôs version of the facts rather than that given by the eyewitness who testified 

for the plaintiff. After the trial court determined that the plaintiff had not established her theory of 

a battery (i.e., that Brian had pulled the chair out from under the plaintiff while she was in the act 

of sitting down), it then became concerned with whether a battery was established under the facts 

as it found them to be. 

 

In this connection, we quote another portion of the comment on the óCharacter of actorôs 

intention,ô relating to clause (a) of the rule from the Restatement heretofore set forth: 

 

It is not enough that the act itself is intentionally done and this, even though the 

actor realizes or should realize that it contains a very grave risk of bringing about 

the contact or apprehension. Such realization may make the actorôs conduct 

negligent or even reckless but unless he realizes that to a substantial certainty, the 

contact or apprehension will result, the actor has not that intention which is 
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necessary to make him liable under the rule stated in this section. 

  

A battery would be established if, in addition to plaintiffôs fall, it was proved that, when Brian 

moved the chair, he knew with substantial certainty that the plaintiff would attempt to sit down 

where the chair had been. If Brian had any of the intents which the trial court found, in the italicized 

portions of the findings of fact quoted above, that he did not have, he would of course have had the 

knowledge to which we have referred. The mere absence of any intent to injure the plaintiff or to 

play a prank on her or to embarrass her, or to commit an assault and battery on her would not 

absolve him from liability if in fact he had such knowledge. . . . Without such knowledge, there 

would be nothing wrongful about Brianôs act in moving the chair and, there being no wrongful act, 

there would be no liability. 

 

While a finding that Brian had no such knowledge can be inferred from the findings made, 

we believe that before the plaintiffôs action in such a case should be dismissed there should be no 

question but that the trial court had passed upon that issue; hence, the case should be remanded for 

clarification of the findings to specifically cover the question of Brianôs knowledge, because intent 

could be inferred therefrom. If the court finds that he had such knowledge the necessary intent will 

be established and the plaintiff will be entitled to recover, even though there was no purpose to 

injure or embarrass the plaintiff. Vosburg v. Putney, supra. If Brian did not have such knowledge, 

there was no wrongful act by him and the basic premise of liability on the theory of a battery was 

not established. 

 

. . . 

 

The cause is remanded for clarification, with instructions to make definite findings on the 

issue of whether Brian Dailey knew with substantial certainty that the plaintiff would attempt to sit 

down where the chair which he moved had been, and to change the judgment if the findings warrant 

it. 

 

 

Notes 

 

 

1. Intentionality: the Restatement view.  What counts as an intention with respect to some 

consequence?  One answer comes from the authors of the influential Restatement of Torts, an 

authoritative account of the common law published by leading lawyers in a century-old private 

organization known as the American Law Institute (ALI) based in Philadelphia.  The ALI published 

the first Torts Restatement in 1934.  Thirty years later, the organization published an update known 

as the Second Restatement.  A third Restatement has been coming out in pieces for the past decade.  

The ALI Restatements have been highly influential in torts, and each Restatement has adopted its 

own distinctive approach.  Today, lawyers and judges commonly cite both the Second and Third 

Restatements.  

 

Section 1 of the Restatement (Third) of Torts: Liability for Physical & Emotional Harm, 

published in 2010, offers an updated definition of the intent required for batteryðone that is largely 

similar to the definition adopted in the First Restatement in 1934 and quoted in Garratt v. Dailey, 

279 P.2d 1091 (Wash. 1955).  According to the Third Restatement, ñA person acts with the intent 

to produce a consequence if: (a) the person acts with the purpose of producing that consequence; 

or (b) the person acts knowing that the consequence is substantially certain to result.ò  

RESTATEMENT (THIRD) OF TORTS: PHYS. &  EMOT. HARM § 1 (2010). 
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2.  Knowledge with substantial certainty as intent.  The Restatementôs position on knowledge 

of the substantial certainty that a consequence will result raises important questions about the 

boundaries of intentional torts. When does knowledge of the likelihood of a consequence amount 

to substantial certainty? Consider, for example, an employer who employs many employees in work 

with known hazards. Is the employer substantially certain that injury to one or more employees will 

result? It follows from the law of large numbers that a certain number of injuries will  occur such 

situations. Some courts have held that being aware of the risk of harm is not the same as knowing 

that harm will occur with substantial certainty. See Tomeo v. Thomas Whitesell Constr. Co., 823 

A.2d 769, 772 (N.J. 2003) (holding that plaintiff-employee, who was injured by a snow blower in 

the scope of employment, could not use defendant-employerôs awareness of the inherent risks in 

operating a snow blower to establish substantial certainty). The Tomeo Court held that ñmere 

knowledge and appreciation of riskðsomething short of substantial certaintyðis not intent.ò Id. 

(internal quotation marks omitted). Courts in other jurisdictions have echoed Tomeoôs holding.  See, 

e.g., Adams v. Time Saver Stores, 615 So. 2d 460, 462 (La. Ct. App. 1993) (holding that the mere 

foreseeability of an injury does not establish substantial certainty).   

 

 Other cases, however, have approached the issue differently. For example, in Laidlow v. 

Hariton Machinery Co., 790 A.2d 884 (N.J. 2002), the plaintiff-employee successfully established 

that the defendant-employer acted with substantial certainty of the consequences of injury to the 

plaintiff where the defendant disabled a safety device and enabled it only when OSHA inspectors 

were present.  

 

The more common position, consistent with cases like Tomeo, was adopted in Shaw v. 

Brown & Williamson Tobacco Corp., 973 F. Supp. 539 (D. Md. 1997), in which plaintiff truck-

driver, who shared a cab with a heavy smoker, sued his partnerôs cigarette manufacturer for battery 

by smoke.  The Shaw case also raised a different aspect of intent: its supposed ñtransferability.ò  It 

is well accepted that the law of battery will allow for transferred intent: when A intentionally strikes 

at B and hits Bôs companion C instead, the error does not undercut Aôs battery liability to C.  If the 

common law recognizes a theory of transferred intent, why not also a doctrine of transferred intent 

on a larger scale where the defendant knew to a certainty that its smoke would come into contact 

with many third parties?  District Judge Walter E. Black, Sr., rejected the extension of the 

transferred intent doctrine to the more general smoking context: 

 

Brown & Williamson did not know with a substantial degree of certainty that 

second-hand smoke would touch any particular non-smoker. While it may have 

had knowledge that second-hand smoke would reach some non-smokers, the Court 

finds that such generalized knowledge is insufficient to satisfy the intent 

requirement for battery. Indeed, as defendant points out, a finding that Brown & 

Williamson has committed a battery by manufacturing cigarettes would be 

tantamount to holding manufacturers of handguns liable in battery for exposing 

third parties to gunfire. Such a finding would expose the courts to a flood of 

farfetched and nebulous litigation concerning the tort of battery.   

 

973 F. Supp. at 548.  The Restatement authors agree with Judge Black.  The substantial certainty 

doctrine, the Restatement asserts, should be limited to cases in which ñthe defendant has knowledge 

to a substantial certainty that the conduct will bring about harm to a particular victim or to someone 

within a small class of potential victims within a localized area.ò  RESTATEMENT (THIRD) OF 

TORTS: PHYS. &  EMOT. HARM § 1 cmt. e (2010) (emphasis added).  Why limit the tort of battery 

in this way?   
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3. Is intentionality intuitive?  The famed Supreme Court justice Oliver Wendell Holmes, Jr., 

once claimed that ñeven a dog knows the difference between being kicked and being stumbled 

over.ò  OLIVER WENDELL HOLMES, JR., THE COMMON LAW 3 (1881).  Yet research from 

developmental psychology paints a more complicated picture. 

 

It is true that the ability to distinguish intentional from unintentional action is a 

foundational skill that emerges early in development.  Chimpanzees, orangutans, and eight-month-

old human infants can reliably discriminate between purposeful and accidental action.  Josep Call 

& Michael Tomasello, Distinguishing Intentional from Accidental Actions in Orangutans (Pongo 

Pygmaeus) and Chimpanzees (Pan Troglodytes) and Human Children, 122 J. COMP. PSYCHOL. 192 

(1998).  This faculty plays an essential role in helping children acquire language and develop 

interpersonal skills.  In fact, preschoolers whose ability to infer othersô intentions is disrupted, often 

due to maltreatment or physical abuse, are at heightened risk for later social maladjustment and 

behavioral problems.  See Kenneth A. Dodge, John E. Bates & Gregory S. Petit, Mechanisms in 

the Cycle of Violence, 250 SCIENCE 1678 (1990).  Indeed, some have argued that our ability to 

identify unintentional harms as accidents and to respond with forgiveness is what allows for the 

evolution of cooperative societies in which individuals coordinate their behavior to maximize 

collective welfare.  E.g., Drew Fudenberg, David G. Rand & Anna Dreber, Slow to Anger and Fast 

to Forgive: Cooperation in an Uncertain World, 102 AM. ECON. REV. 720 (2012). 

 

Yet while the distinction between intentional and accidental behavior is intuitive for apes 

and babies alike, we do not always use this distinction when forming moral judgments.  For 

instance, the celebrated developmental psychologist Jean Piaget observed in 1932 that young 

children consider it morally worse (ñnaughtierò) for a child to make a large ink stain accidentally 

than to make a small stain intentionally.  Older children, he noticed, felt just the opposite.  Since 

Piagetôs discovery, this developmental trajectory has been extensively documented.  Preschoolers 

tend to judge the moral valence of an act by focusing on its outcome and largely ignoring the agentôs 

beliefs and intentions.  By around age 6, children begin to condemn actions on the basis of the 

agentôs mental states such as intent to harm.  In other words, children shift from outcome-based 

moral judgment to intent-based moral judgment as they age.  Fiery Cushman, Rachel Sheketoff, 

Sophie Wharton & Susan Carey, The Development of Intent-Based Moral Judgment, 127 

COGNITION 6 (2013). 

 

Under some circumstances, adults wil l also exhibit a tendency to focus on outcomes rather 

than intentions when judging actions that result in harm.  Research from cognitive psychology 

demonstrates that adults who are placed under time pressure and asked to make hurried moral 

judgments show a systematic bias toward judging actions as intentional.  In their haste, these 

decision-makers will say that harms were intentional.  Given more time to make their decisions, 

they revert to saying that harms were unintentional.  Evelyn Rosset, Itôs No Accident: Our Bias for 

Intentional Explanations, 108 COGNITION 771 (2008).  This work suggests that we tend to adopt a 

default assumption that actions are undertaken intentionally and that it takes mental effort to 

persuade ourselves to abandon our initial stance.  This finding is consistent with the developmental 

pattern showing that sensitivity to harm is relatively automatic, manifests early in childhood, and 

is continuous throughout development, while sensitivity to intentions emerges later and requires 

more cognitive resources. 

 

 

4. Intent to be harmful or offend?  In cases where a defendant has the requisite mental state 

with respect to the consequences of a volitional actðthe movement of his foot, culminating in 

contact with anotherôs legðthere is still a question of whether the defendantôs mental state must 

extend not only to the fact of the contact but also to its harmfulness or offensiveness.  Need the 
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plaintiff show that the defendant intended a harmful or offensive contact, with specific intent to do 

harm or cause offense?  Or is it sufficient to establish that the defendant intended a contact, where 

the contact is properly deemed harmful or offensive by the community?  By whose standards must 

a contact have been harmful or offensive?  The defendantôs or the courtôs?  Vosburg sheds a little 

light on this question, but not much.  Judge Lyon held that the plaintiff need not establish that a 

defendant intended to harm him, but merely that the defendant intended to make an ñunlawfulò 

contact.  But Judge Lyonôs formulation is decidedly unhelpful, since, after all, what we want to 

know is what kinds of contact the law rules out.  Telling us that the law will sanction unlawful 

contacts gets us nowhere!   

 

The Utah Supreme Court took on precisely this question in Wagner v. State, 122 P. 3d 599 

(Utah 2005), involving a mentally disabled person who, while out at a K-Mart store with caretakers, 

allegedly grabbed another shopper by the head and hair and threw her to the ground.  If it was true, 

as one party to the litigation argued, that the person who inflicted the harm did not have the capacity 

to appreciate the harmful or offensive nature of his actions, could the intent requirement for battery 

be established?  The Court offered the following discussion: 

 

The Restatement defines a battery as having occurred where ñ[an actor] acts 

intending to cause a harmful or offensive contact.ò Restatement (Second) of Torts 

§ 13. The comments to the definition of battery refer the reader to the definition of 

intent in section 8A. Id. § 13 cmt. c. Section 8A reads: 

 

The word ñintentò is used throughout the Restatement of this Subject to denote 

that the actor desires to cause the consequences of his act, or that he believes 

that the consequences are substantially certain to result from it. 

 

Id. § 8A (emphasis added). 

  

Although this language might not immediately seem to further inform our analysis, 

the comments to this section do illustrate the difference between an intentional act 

and an unintentional one: the existence of intent as to the contact that results from 

the act. Because much of the confusion surrounding the intent element required in 

an intentional tort arises from erroneously conflating the act with the consequence 

intended, we must clarify these basic terms as they are used in our law before we 

analyze the legal significance of intent as to an act versus intent as to the 

consequences of that act. 

  

Section 2 of the Restatement (Second) of Torts defines the term ñactò as ñan 

external manifestation of the actorôs will and does not include any of its results, 

even the most direct, immediate, and intended.ò Id. § 2. To illustrate this point, the 

comments clarify that when an actor points a pistol at another person and pulls the 

trigger, the act is the pulling of the trigger. Id. at cmt. c. The consequence of that 

act is the ñimpingement of the bullet upon the otherôs person.ò Id. It would be 

improper to describe the act as ñthe shooting,ò since the shooting is actually the 

conflation of the act with the consequence. For another example, the act that has 

taken place when one intentionally strikes another with his fist ñis only the 

movement of the actorôs hand and not the contact with the others body immediately 

established.ò Id. Thus, presuming that the movement was voluntary rather than 

spastic, whether an actor has committed an intentional or negligent contact with 

another, and thus a tort sounding in battery or negligence, depends not upon 
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whether he intended to move his hand, but upon whether he intended to make 

contact thereby. 

  

The example the Restatement sets forth to illustrate this point is that of an actor 

firing a gun into the Mojave Desert. Restatement (Second of Torts) § 8A cmt. a. In 

both accidental and intentional shootings, the actor intended to pull the trigger. Id. 

Battery liability, rather than liability sounding in negligence, will attach only when 

the actor pulled the trigger in order to shoot another person, or knowing that it was 

substantially likely that pulling the trigger would lead to that result. Id. § 8A cmts. 

a & b. An actor who intentionally fires a bullet, but who does not realize that the 

bullet would make contact with another person, as when ñthe bullet hits a person 

who is present in the desert without the actorôs knowledge,ò is not liable for an 

intentional tort. Id. 

  

A hunter, for example, may intentionally fire his gun in an attempt to shoot a bird, 

but may accidentally shoot a person whom he had no reason to know was in the 

vicinity. He intended his act, pulling the trigger, but not the contact between his 

bullet and the body of another that resulted from that act. Thus, he intended the act 

but not the consequence. It is the consequential contact with the other person that 

the actor must either intend or be substantially certain would result, not the actð

pulling the triggerðitself. He is therefore not liable for an intentional tort because 

his intentional act resulted in an unintended contact. On the other hand, the actor 

is liable for an intentional tort if he pulled the trigger intending that the bullet 

released thereby would strike someone, or knowing that it was substantially likely 

to strike someone as a result of his act. Id. at cmts. a & b. 

  

Can an actor who acknowledges that he intentionally pulled the trigger, and did so 

with the intent that the bullet make contact with the person of another, defeat a 

battery charge if he can show that he did so only as a joke, or did not intend that 

the contact between the bullet and the body of the person would cause harm or 

offense to that person?  

  

No, the court answered, he may not.  ñThe linchpin to liability for battery is not a guilty mind, but 

rather an intent to make a contact the law forbids. The actor need not appreciate that his contact is 

forbidden; he need only intend the contact, and the contact must, in fact, be forbidden.ò  Id. at 604-

05. 

  

As for what kind of contact is ñin fact, forbidden,ò the Wagner court offered the following 

guidance: 

  

A harmful or offensive contact is simply one to which the recipient of the contact 

has not consented either directly or by implication. Prosser [and Keeton on the 

Law of Torts], supra, § 9, at 41ï42. Under this definition, harmful or offensive 

contact is not limited to that which is medically injurious or perpetrated with the 

intent to cause some form of psychological or physical injury. Instead, it includes 

all physical contacts that the individual either expressly communicates are 

unwanted, or those contacts to which no reasonable person would consent. 

  

What is not included in this definition are the uncommunicated idiosyncratic 

preferences of individuals not to be touched in ways considered normal and 

customary in our culture. Instead, the law assumes consent to contacts ñaccording 
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to the usages of decent society,ò and unless an individual expressly states that he 

does not want to shake hands, for example, someone who shakes his hand against 

his silent wishes has not committed a harmful or offensive contact. Id. § 9, at 42. 

  

As Prosser notes in his analysis on the subject, ñin a crowded world, a certain 

amount of personal contact is inevitable, and must be accepted. Absent expression 

to the contrary, consent is assumed to all those ordinary contacts which are 

customary and reasonably necessary to the common intercourse of life.ò Id. 

Among the contacts Prosser noted as part of this common intercourse were: ña 

tap on the shoulder,ò ña friendly grasp of the arm,ò and ña casual jostling to make 

a passage.ò Id. Thus, the tort of battery seeks to strike a balance between 

preserving the bodily integrity of others and recognizing and accommodating the 

realities of our physical world. 

  

Because the law defines ñharmful and offensiveò with reference to the mores of 

polite society, and protects against invasions of bodily integrity perpetrated 

outside those bounds, whether consent is assumed also depends upon who is 

making the contact. For example, it seems clear that ñthe usages of a decent 

societyò and ñpolite mannersò are in nowise offended when a baby reaches out to 

perform the non-medically injurious act of stroking the hair of a nearby stranger. 

Such encounters with babies are ñcustomary ... in the course of life.ò Id. § 9, at 

42. 

  

Thus, we can include this type of contact from babies in the category of contacts 

for which we are assumed to have consented. A grown man, on the other hand, 

perpetrating the same act for equally complimentary reasons, would not enjoy the 

same privilege, for his behavior would not be considered by reasonable people to 

be a customary contact in decent society to which members consent. 

 

Id. at 609.  How does this discussion of harmfulness and offensiveness square with the courtôs 

opinion in Vosburg?  Does it capture Judge Lyonôs sense of what is ñunlawfulò?  

 

 Note that not all jurisdictions agree with the Wagner courtôs holding on the nature of the 

intent requirement for battery.  Some tolerate a body of case law that, when examined closely, is 

ambiguous and inconsistent.  And some go the other way, affirmatively embracing the ñdual intentò 

formulation that the Wagner court rejected.  See, e.g., White v. University of Idaho, 595 P.2d 108 

(Idaho 1990).  For these dual intent jurisdictions, the plaintiff must prove that the defendant (1) 

intended to make contact with another person, and (2) understood that the contact would be harmful 

or offensive.   

 

In many cases, this difference in interpretation will not produce different outcomes.  But 

sometimes it will.  The following note raises implications for persons with mental, intellectual, or 

cognitive impairments.  In what other kinds of scenarios might this interpretive difference (single 

intent versus dual intent) prove determinative?  

      

 

5. Capacity, ability, and the intent requirement.  Should it have mattered in Wagner that the 

person who allegedly struck the plaintiff had ñthe mental age of a small infant,ò according to one 

party?  122 P.3d at 604.  Should such a divergence from typical adult mental functioning preclude 

a finding of intent?  The Wagner court rejected this argument.  It was true, the court noted, that 

such a personôs mental capacity might ñinsulate him from criminal liability,ò given the criminal 
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lawôs stricter mens rea requirements.  Id. at 610.  But civil liability is different.  Here, the ultimate 

question is who should bear the cost of the plaintiffôs injuries, and according to the Wagner court, 

it should be the person who inflicted the harm, or that personôs caretaker(s).  The court also noted 

that  ñlawmakers ha[d] specifically declined to exempt mentally handicapped or insane individuals 

from the list of possible perpetrators of this tort for the express reason that they would prefer that 

the caretakers of such individuals feel heightened responsibility to ensure that their charges do not 

attack or otherwise injure members of the public.ò  Id.      

 

An oft-cited decision with a similar underlying fact pattern is McGuire v. Almy, 8 N.E.2d 

760 (Mass. 1937), in which the plaintiff, a private nurse, sued her patient, described by the court as 

ñan insane person,ò for injuries that the defendant inflicted on the plaintiff during a violent outburst.  

On appeal from a judgment in the plaintiffôs favor, the defendantôs lawyer argued that the 

defendantôs insanity should have precluded a finding of intent.  According to the court, however, 

the great weight of authority cut the other wayðnot so much because the ñunderlying principles of 

civil liabilityò dictated this result but because of ñpublic policyò concerns and ña popular view of 

the requirements of essential justiceò:  

 

Thus it is said that a rule imposing liability tends to make more watchful those persons 

who have charge of the defendant and who may be supposed to have some interest in 

preserving his property; that as an insane person must pay for his support, if he is 

financially able, so he ought also to pay for the damage which he does; that an insane 

person with abundant wealth ought not to continue in unimpaired enjoyment of the 

comfort which it brings while his victim bears the burden unaided; and there is also a 

suggestion that courts are loath to introduce into the great body of civil litigation the 

difficulties in determining mental capacity which it has been found impossible to avoid in 

the criminal field. 

 

Id. at 327.  Applying the dominant rule to this case, the court found that the jury could reasonably 

have concluded ñthat the defendant was capable of entertaining and that she did entertain an intent 

to strike and to injure the plaintiff and that she acted upon that intent.ò  Id. at 329.  Whether some 

ñdelusion or other consequence of h[er] afflictionò caused her to do so was not relevant and would 

not prevent the court from holding her financially responsible.  Id. at 328.  What does the reasoning 

in Wagner and McGuire suggest about the underlying goals or functions of tort law?  Do these 

decisions vindicate utilitarian aims?  Do you see in them corrective justice?  What message do these 

decisions send about the communityôs values and commitments?   

 

For a contrasting, more recent opinion, see White v. Muniz, 999 P.2d 814 (Colo. 2000), in 

which a plaintiff caretaker alleged battery by an elderly patient with senile dementia.  Asked to 

review the trial courtôs instructions to the jury on the intent requirement, the Colorado Supreme 

Court emphasized Coloradoôs embrace of the dual intent approach and described insanity as ña 

characteristic, like infancy, that may make it more difficult to proveò that a defendant ñintended 

offensive or harmful consequences.ò  Id. at 818.  The court then reinstated the juryôs verdict in the 

defendantôs favor.  Given tort lawôs concern with wrongfulness, should courts be even more 

forgiving of people who cannot appreciate the wrongfulness of their conduct?  Should the law of 

intentional torts treat mental illness or mental incapacity as a complete defense?   

 

 

6. The boundaries of intentionality.  As we puzzle through the boundary between the 

intentional torts cause of action and other potential causes of action, one important question is what 

is at stake in guarding this boundary.  As we will see in later chapters in this book, plaintiffs in 

cases such as Tomeo and Laidlow, described in Note 2, supra, would ordinarily have claims for 
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unintentional torts available to them.  Why then did their lawyers seek to advance an intentional 

tort theory instead?  Most likely, the plaintiffsô attorneys in Tomeo and Laidlow were trying to 

circumvent the workersô compensation statutes that provide modest compensation for workplace 

injuries but also prohibit employees from suing their employers in tort for most unintentional 

injuries arising in the course of their work.  See, e.g., N.J. STAT. ANN. § 34:15-8 (West 2013).  The 

lawyers for Ruth Garratt were probably also trying to get around a legal obstacle when they 

characterized Brian Daileyôs act as an intentional tort rather than as the kind of unintentional but 

negligent act for which, as we shall see in later chapters, plaintiffs may also obtain damages.  For 

Ms. Garratt, the problem was very likely that in an unintentional torts case, Dailey would have been 

held to a lenient standard of conduct measured by reference to children of like age and experience.  

 

 In other domains, by contrast, plaintiffs have powerful incentives not to characterize their 

injuries as intentional torts.  One force that creates such an incentive is liability insurance: it usually 

does not cover intentional torts; as a result, a plaintiff who alleges an intentional tort rather than a 

tortious accident may ultimately never be able to collect on the resulting judgment.  See Catherine 

M. Sharkey, Revisiting the Noninsurable Costs of Accidents, 64 MD. L. REV. 409 (2005).  In suits 

against employers for the torts of their employees, plaintiffs face similar incentives to avoid 

intentional torts claims, since the intentionally caused injuries are often less likely to be ruled within 

the scope of an employerôs responsibility than unintentional but negligently caused harms.  Finally, 

state law often applies a shorter statute of limitations period to intentional torts, making it less likely 

that plaintiffs will bring intentional tort claims in a timely manner and more likely that plaintiffs 

will have to find a different way of framing their claims.  Compare N.Y. C.P.L.R. § 215 (McKinney 

2006) (providing a one-year statute of limitations for assault, battery, false imprisonment, libel, and 

slander), with N.Y. C.P.L.R. § 214 (McKinney 1986) (providing a three-year statute of limitations 

for unintentional personal injury and property damage cases).  

 

 The boundary between intentional and unintentional torts is important for the law to police 

for another, more theoretical, reason as well.  For unintentionally inflicted injuries, the law 

sometimes allows defendants to draw on utilitarian arguments to escape responsibility for the 

damage they have causedðto say, in essence, ñYes, I created a risk of harm, and, in fact, I harmed 

you, but I should not have to pay for your injuries because my conduct improved the welfare of 

society.ò In the law of intentional torts, by contrast, utilitarian defenses to unconsented-to 

intentional acts are very narrowly cabined.  If the law aims to preserve the distinctiveness of these 

two domains at the case-by-case levelðutilitarian balancing for unintentional torts, on one hand, 

and its absence for intentional torts, on the otherðthen the law has to maintain the boundary 

between intentional and unintentional torts.   

  

 

7. Battery for the Era of #MeToo: possibilities and pitfalls.  The #MeToo movement has made 

clear that unwelcome sexual contact is common; that people of all gender identities and sexual 

orientations experience it; and that for many people, the criminal justice system appears to be, or 

has proven to be, an unreliable ally.  Might tort law, and specifically, the tort of battery, offer an 

alternative or complementary path toward justice?  Why are tort actions not as salient a part of the 

public debate over sex assault, and especially campus sex assault, as one might expect?  

 

There are a number of possible reasons.  First, the time it takes to litigate is a powerful 

disincentive.  Even if the aggrieved party files right away, at a time when all the evidence is fresh, 

a tort action can take years to complete, extending and perhaps exacerbating the trauma that many 

survivors experience in the wake of assault.  Second, the broad discovery available in civil actions 

means that private and personal information about the plaintiffôs life, including possibly 

information about past sexual conduct, can become public.  (Cross examination during a trial that 
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is often crafted to discredit the plaintiff.)  Third, common misconceptions about sexual violence 

have led many people to believe that sexual assault cases somehow belong, uniquely, to the criminal 

law; where a plaintiff pursues a tort action against an alleged perpetrator before the state prosecutes, 

the plaintiff may fearðrightfullyðthat  the fact of the civil suit will hurt the chances of success in 

the criminal case, by imputing to the plaintiff a financial motive.  Fourth, a tort suit may not make 

financial sense.  A person who has experienced sexual assault and is grappling with its aftermath 

might not want to spend valuable resources on a lawyer, and lawyers may be unwilling to take a 

case where the defendant would not be able to pay damages sufficient to provide a worthwhile 

contingent fee.  Note that expensive criminal cases can exhaust a putative assailantôs financial 

resources before a plaintiff has the chance to collect, and in campus sex assault cases, putative 

defendants will typically be young and therefore less likely to have substantial assets.  In theory, a 

damages judgment could be used to collect against future assets.  In practice, judgment debtors will 

likely discharge personal injury debt in bankruptcy.   See generally Ellen Bublick, Torts Suits Filed 

by Rape and Sexual Assault Victims in Civil Courts: Lessons for Courts, Classrooms, and 

Constituencies, 59 SMU L. REV. 55 (2006); Ellen Bublick, Civil Tort Actions Filed by Victims of 

Sexual Assault: Promise and Perils, NATIONAL ONLINE RESOURCE CENTER ON VIOLENCE 

AGAINST WOMEN (2009), available at https://vawnet.org/sites/default/files/materials/files/2016-

09/AR_CivilTortActions.pdf; see also Sarah Swan, Between Title IX and the Criminal Law: 

Bringing Tort Law to the Campus Sexual Assault Debate, 64 U. KAN. L. REV. 963 (2016) 

(documenting and explaining the absence of tort law from public conversations about campus 

sexual assault).  Last but not least, and as discussed in greater depth in the following pages, almost 

any plaintiff who files an intentional tort suit for sexual assault will run into arguments about 

consent, and with them a body of case law that includes controversial assumptions about the 

circumstances under which consent to sexual contact may be presumed or inferred.     

 

 Nevertheless, pursuing justice via tort law has advantages, especially as compared to a 

criminal case.  In a civil tort case, as we shall see later in this book, the plaintiffôs burden of proof 

is a ñpreponderance of the evidenceò; proof in a criminal trial requires that the jury be convinced 

under the higher standard of ñbeyond a reasonable doubt,ò a standard that is often impossible to 

meet in sex assault cases.  Moreover, in a civil case the plaintiff controls the course of the litigation 

and pursues private satisfaction (perhaps in the form of money damages, but also perhaps in the 

form of an apology or an agreement to stay away from previously shared spaces). This is distinct 

from a criminal case, in which a public prosecutor controls the litigation in pursuit of a public 

punishment.  See generally Ellen Bublick, Torts Suits Filed by Rape and Sexual Assault Victims in 

Civil Courts, 59 S.M.U. L. REV. 55 (2006).  

 

Research suggests that tort suits against alleged assailants have been rising over the past 

several decades.  One headline-grabbing example was pop star Taylor Swiftôs battery suit against 

a radio talk show host.  Swift claimed he lifted her dress and groped her during a pre-concert meet-

and-greet.  A jury believed Swift and awarded her the symbolic $1 she sought.  Emily Yahr, Jury 

Says Taylor Swift Was Groped by Radio DJ, Awards Her a Symbolic $1 Verdict, WASH. POST, 

Aug. 14, 2007.  Recovery of more substantial damages in such suits appears infrequent, though 

settlement practices obscure much from view.  Tort actions for sexual assault and battery against 

third parties are more visibly successful, at least when such third parties bear some responsibility 

for the assailantôs actions.  Survivors of sexual abuse by Michigan State University sports physician 

Lawrence Nassar sued the university on the theory that it was vicariously liable as employer for its 

employee Nassarôs battery.  Later in the book we will take up the subject of employersô liability 

for the torts of their employees.  For now, the important point is that the plaintiffsô complaint raised 

a classic battery cause of action, alleging that Nassar ñintended to cause harmful or offensive 

contact with Plaintiffôs person, or intended to put Plaintiff in imminent apprehension of such 

contact.ò  Complaint at 20, Jane JD Doe v. Doe 1 (Cal. Super. Ct. Sacramento 2016) (No. 34-2016-

https://vawnet.org/sites/default/files/materials/files/2016-09/AR_CivilTortActions.pdf
https://vawnet.org/sites/default/files/materials/files/2016-09/AR_CivilTortActions.pdf

















































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































