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Preface: A Note on the Text

Torts and Regulation: Cases, Principles, and Instituti@CP) is a new caseboalesignedo bring
together common law principles in the field of torts with related statutory and regulatory materials.
The aim is to provide a text that introduces students to key tort principléseanay in which those

tort principles have in part shaped tlegulatory state and in part been supplanted by the regulatory
state.

The occasion fothebook isa new course at Yale Law School. For the first time since 1888ale

faculty voted in early 2018 talter itsrequiredcurriculumbeginningin the fdl 2019 term As law

professors understand, curricular innovation is fraught with pe@ihangedisruptsi nst ruct or s 6
investments in particular ways of teaching, sometimes rooted in decades of practice and learning.
Changes can produce unanticipateglapeffects in other areas of the curriculum.

In making this change, my colleagues amete especially attentive to the fact that there is no perfect
law school curriculum, and certainly no perfect curriculum for all times and plabesrefjuired
curiculum atYale Law Schoo] for example shuffled constantlyn the first half of the twentieth
century The course irCommon Law Pleading dropped out; fiifeuxiliary Coursé becameiLegal
Analysis and Legal Methodl.Legal Ethics was added as an uppearyequirement. But reforms did

not stop there. The Law School soon required Procedure | and dropped the Agency requirement. By
1929 a required firsgear course in Political and Legal Theory had pushed out Property, at least for
the time being. In caenJurisprudence and Constitutional Law. The Depression brought a required
course in Commercial Bank Credit alongside a course called Marketing I, which dealt with the law of
sales and agency. Constitutional Law became Judicial Process. Courses gidhaif@sganization

and Ethics were required in the rii830s, and a course called Trials and Appeals was added in 1935.
Agency came back into the required curriculum, and with the New Deal the faculty added
Administrative Process as a required cours®, toChurn continued after World War Two.
Administrative Procedell away. So did Legal Ethics. Criminal Law moved in and out of the required
list and oscillated betweehefirst and second tersn

In 1956, the Law Schoalstablished its modern cumalum byaddngthes c ho ol 6 s snwmli gnat ur e
group f o #termf studestdnd establishg four basic firstterm coursesConstitutionalLaw,

Contracts, Procedure, and TortSince then the onfiprmal alteration to theequiredcourses in the

Law Schml has been the abolition of the uppevel requirement in Property.

The midcentury faculty seems to have learned a lesSarricular reform can be a quagmire. Since

1971, when Property was dropped as a required cole@eing only Criminal Law aa required course

after the firsttermt he Law School has altered neither its |
place in the thregear law school sequence.

In the 201722018 academic year, the first yeaulty i n Dear
undertook to consider whether one or more changes to the required curriculum might be iR order.
committeechaired by the author of this boskudied the question and concluded that the required

curriculum at the Law School lacked substantial &ten at least nominally, to statutory and

regulatory material. That this was so was odd in no small part because as a substantive matter the
required curriculum was full of statutes and regulatioms. Torts, instructordaught substantial

statutory andregulatory material. Instructors in Procedure inevitably engaged pubesulgated

pursuant to statutesContractdeacherdaughtstatutes like the Uniform Commercial Codé&nd

Constitutional Lawteachers of coursengagd statutesand the constitutimal structure of the

legislative process.
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Nonetheless, the committeecommended, and the faculty approved, a chémgeake the place of
statutes and regul ation more explicit in the Law
course medamanfdT Regul ation. 0 Torts was the natu
six decades, our fearless leader Judge Guido Caldb&sirling Professor, Dean, and now senior

judge on the U.S. Court of Appeals for the Second Ciiiclitis taught a tts course that draws

powerful and continuous connections between the common law and what Guido memorably describes

as The Age of Statutes. His 1993 boblke Common Law for the Age of Statutesin inspiration for

the newly named course.

Tortswasad o a natural place for change because the in
gardens here in New Haven have | argely foll owed
and regulatory materials to their courses already.

This casebok is designedpecifically for use inlte new coursethough it would also work for an

instructor aiming to teach an innovative torts course. It increases the role of statutes and regulations

in the material. In addition, it offers a major innovatioridnding the students into the ways in which

basic tort doctrine animate fields of statutory |
that follow the adoption and adaptation of tort principles in the law of employment discrimination.

One final innovation in this book is its copyright structure. The book borrows substantially from a
torts casebook eauthored by the author and Karen Tani of the University of California at Berkeley.
That book,Torts: Cases, Principles, and Institutio4" ed., 2019), off CPI, supplies much of the

basic tort material that follows here TRCPl Both TCPI and TRCPlare published on Creative
Commons licenses that permit the borrowing and lending of the relevant materials. | am very grateful
to ProfessoiTani for her amazing additions to th& ddition of TCPI. Readers oTRCPIget the

benefit of many of them, but Professor Tani bears no blame for any errors and infelicities | have
introduced here iTRCPI

Many thanks to Dean Heather Gerken for supipg the curricular change that inspired this text.
Thanks, too, to the students in my torts classes at Yale and Columbia for maimingf this material
over nearly two decadesAlieta-Marie Lynch provided unstinting and orrcompetent assistance
helgng me manage the texExcellent work by @search assistarnteludingJessie Agatstein, William
Baldwin, Michael BeechertAurelia ChaudhuryJessica Garland, Stephanie Garldtknya Kapoor,
Hyung Lee Matthew Quallen, Matthew Shapiro, Jessica TuedledHelen Whitemade possible the
completion this book and its predecessor. They have my abiding gratitude

John Fabian Witt
Lakeville, Connecticut
June 2019
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CHAPTER 1. AN INTRODUCTION TO TORT SAND REGULATION

A. Two Regimes The Common Law and the Administrative State

Theremay be no bettellustration of thecrosscuttinginstitutional structureof American law than
the struggles over whether statutes enacted by Congress (and regulations promulgated pursuant to
those statutes by fedgiagencies) displatcbe common law principles efate law In recent years,
the relationship between federal law and state law has been fought out in cases resolving whether
federal law @splaces privatecauses of actiobased in state law common lawneiples.Consider

the United States Supreme Court 6és,Bugsdwlizvdeci si on

Wyeth

For now, donét worry about the terminology t
in the previous paragraph. We will edrse the basics of tort law beginning in chapter 1. The
childhood vaccines case serves as our introduction to the forms and functions of American law.

One of the many privileges of living in the 21st century is not having to worry about dying from
any het of diseases which, just decades ago, claimed the lives of large numbers of people. The
significance of scientific advancements in the development of vaccines which are now given in
childhood cannot be understated. In the early 20th century, the infatality rate in the United

States was 20 percent; the childhood mortality rate before the age of five was an additional 20
percent. In 2017, the infant mortality rate in the United States is 0.58 percent; in 2015, the childhood
mortality rate before thega of five was 0.7 percenfAlthough every area of medical science has

made great strides since 1900, much of the drop in death rates has been due to the lifesaving effects
of vaccines.

The first vaccine for smallpox was invented by Edward Jenner in. Bl88&he vaccinethatare

given to childrertodaywere developed beginning in the early 20th century with the introduction

of immunizations against pertussis (1914), diphtheria (1926), and tetanus (1938). The biggest
breakthrough came in 1955, whé&mr. Jonas Salk helped develop tpelio vaccine Further
vaccines- against measles, mumps, rubella, and hepatitis B, among etherse introduced to

the public over thesubsequentalf century. The success of these introductions has been
spectacularThere were 12 million cases of rubella in the United States in-6964h 2015, there

were Six.

Current child vaccination rates in the United Statesrelaively high considering how many
children fail to attend routine well visits. According to insuw&provider Blue Cross Blue Shield,
77 percent of American children were fully vaccinated in 2016, up from 69 percent inQadse

for worry, however, is to be found in statistics about the rate at which paféntstively refuse
vaccinations for the children. For children born in 2010, the figure was 2.5 percent; for those
born in 2013, it was 4.2 percent.

It is well known that vaccines can harageside effects, most of which are entirely benigach
asinjectionsite pain rednessor elevatd body temperatureMore serious side effects, such as
those stemming from immediate allergic reactions, occtewer thanoneout of everymillion

cases. It is true that, due to mistakes in the development or manufacturing process or for some

other r@son, public health scares involving vaccine side effects have occirled. you ér e cur i

1

r
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look up the Cutter incident and the 1976 swine flu vaccine fipdBat these sorts of events are
exceedingly rare Medical science attributes many of the sesibealth problems which crop up in
the wake of a vaccination to pure coincidendad of course, not vaccinating poses dangers, too,
dangers that scientists by acclimation agree are ordinarily far greater than vaccinating.

At the same time that the mern culture of vaccination aros&merican tort law underwent a
period of sustained growth in liabilityn the law of tort liability for products, in particular, courts
expanded the liability of defendants, establishing new doctrines that allowed ¢dafatiffs to
recover damages from product manufactui@rajuries, sometimes even where thanufacturer
haddone nothing wrong The result was a boom in litigation against the pharmaceutical industry
in the late 1970s and early 1980s.

The lateJugice AntoninSc al i a 6 sBruegewitZiedn si nt he sdrespogsardf Congr e

concludes that Congresso6s r es pawrcausesgfacgoafopt s
damages. Justice Stephen Breyer writes an opinion concurring in éseltt Justice Sonia
Sotomayor adds an opinion (joined by Justice Ruth Bader Ginsburg) dissenting from the majority
view. In reading through the following opinions, ask yourself which justices have the better of the
argument. Most importantly, ask youlfsghat the criteria ought to be for deciding on the quality

of the available arguments.

Bruesewitz v. Wyeth LL(562 U.S. 223 (2011)
JusticeScALIA delivered the opinion of the Court.

We consider whether a preemption provision enacted in the Natitildh@od Vaccine Injury
Act of 1986 (NCVIA) bars statlaw desigrdefect claims against vaccine manufacturers.

l.
A.

For the last 66 years, vaccines have been subject to the same federal premarket approval
process as prescription drugs, and compensiiovaccinerelated injuries has been left largely
to the States. Under that regime, the elimination of communicable diseases through vaccination
became fAone of the greatest achievementéso of
and 198@Gs vaccines became, one might say, victims of their own success. They had been so
effective in preventing infectious diseases that the public became much less alarmed at the threat
of those diseases, and much more concerned with the risk of injury fronctieesathemselves.

Much of the concern centered around vaccines against diphtheria, tetanus, and pertussis
(DTP), which were blamed for children's disabilities and developmental delays. This led to a
massive increase in vaccinelated tort litigation. Wereas between 1978 and 1981 only nine
productliability suits were filed against DTP manufacturers, by the a880s the suits numbered
more than 200 each year. This destabilized the DTP vaccine market, causing two of the three
domestic manufacturers twithdraw; and the remaining manufacturer, Lederle Laboratories,
estimated that its potential tort liability exceeded its annual sales by a factor of 200. Vaccine
shortages arose when Lederle had production problems in 1984.

Despite the large number of &jithere were many complaints that obtaining compensation
for legitimate vaccinénflicted injuries was too costly and difficult. A significant number of parents

2
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were already declining vaccination for their children, and concerns about compensatiemé¢iareat

to depress vaccination rates even further. This was a source of concern to public health officials,
since vaccines are effective in preventing outbreaks of disease only if a large percentage of the
population is vaccinated

To stabilize the vaccinmarket and facilitate compensation, Congress enacted the NCVIA

in 1986. The Act establishesa-ficaul t compensation program fAdesi

greater ease t haShaldatlv.avhitecottoinld UiS. 268t 2666995). A pemsn 0
injured by a vaccine, or his legal guardian, may file a petition for compensation in the United States
Court of Federal Claims, naming the Secretary of Health and Human Services as the respondent.
A special master then makes an informal adjudicatidheopetition within (except for two limited
exceptions) 240 days. The Court of Federal Claims must review objections to the special master's
decision and enter final judgment under a similarly tight statutory deadline. At that point, a claimant
has two ofbns: to accept the court's judgment and forgo a traditional tort suit for damages, or to
reject the judgment and seek tort relief from the vaccine manufacturer.

gr

Fast, informal adjudication is made possible

the vaccines covered under the Act; describes each vaccine's compensable, adverse side effects;

and indicates how soon after vaccination those side effects should first manifest themselves.
Claimants who show that a listed injury first manifested itsethatappropriate time are prima

facie entitled to compensation. No showing of causation is necessary; the Secretary bears the
burden of disproving causation. A claimant may also recover for unlisted side effects, and for listed
side effects that occur atries other than those specified in the Table, but for those the claimant
must prove causation. Unlike in tort suits, claimants under the Act are not required to show that the
administered vaccine was defectively manufactured, labeled, or designed.

Successil claimants receive compensation for medical, rehabilitation, counseling, special
education, and vocational training expenses; diminished earning capacity; pain and suffering; and
$250,000 for vaccine el at ed deat hs. At t or nfensdcesessfulecasss, ar e
but even for unsuccessful claims that are not frivolous. These awards are paid out of a fund created
by an excise tax on each vaccine dose.

Thequid pro quofor this, designed to stabilize the vaccine market, was the provision of
significant tortliability protections for vaccine manufacturers. The Act requires claimants to seek
relief through the compensation program before filing suit for more than $1,000. Manufacturers
are generally immunized from liability for failure to warrtiey have complied with all regulatory
requirements (including but not limited to warning requirements) and have given the warning either
to the claimant or the claimant's physician. They are immunized from liability for punitive damages
absent failure toc omp |l y wi t h regul atory requirements,

pr

i f

withholding of information, o0 or other #Acri minal

case, the Act expressly eliminates liability for a vaccine's unavoidable, adidgsffects:

No vaccine manufacturer shall be liable in a civil action for damages arising fro

a vaccinerelated injury or death associated with the administration of a vaccine
after October 1, 1988, if the injury or death resulted from side effeats\vétre
unavoidable even though the vaccine was properly prepared and was accompanied
by proper directions and warnings.

[42 U.S.C. § 300422(b)(1).]
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B.

The vaccine at issue here is a DTP vaccine manufactured by Lederle Laboratories. It first
receivedfederal approval in 1948 and received supplemental approvals in 1953 and 1970.
Respondent Wyeth purchased Lederle in 1994 and stopped manufacturing the vaccine in 1998.

Hannah Bruesewitz was born on October 20, 1991. Her pediatrician administeredfdoses o
the DTP vaccine according to the Center for Disease Control's recommended childhood
immunization schedule. Within 24 hours of her April 1992 vaccination, Hannah started to
experience seizures. She suffered over 100 seizures during the next month, dodtdrsr
eventually diagnosed her with Aresidual seizure
a teenager, is still diagnosed with both conditions.

In April 1995, Hannah's parents, Russell and Robalee Bruesewitz, filed a vaccine injury
petition in the United States Court of Federal Claims, alleging that Hannah suffered fiablen
residual seizure disorder and encephalopathy injuries. A Special Master denied their claims on
various grounds, though they were awarded $126,800 in attorne\ésteessts. The Bruesewitzes
elected to reject the unfavorable judgment, and in October 2005 filed this lawsuit in Pennsylvania
state court. Their compl aint all eged (as releve
vaccine caused Hannah's disalgiit and that Lederle was subject to strict liability, and liability
for negligent design, under Pennsylvania common law.

Wyeth removed the suit to the United States District Court for the Eastern District of
Pennsylvania, which granted Wyeth summary judgt on the striefiability and negligence
designdefect claims, holding that the Pennsylvania law providing those causes of action was
preempted by 42 U.S.C. § 300@2(b)(1). The United States Court of Appeals for the Third Circuit
affirmed. We grantedertiorari.

I
A
We set forth again the statutory text at issue:

AiNo vaccine manufacturer shal.l be Iliable in
vaccinerelated injury or death associated with the administration of a vaccine after

October 1, 198, if the injury or death resulted from side effects that were unavoidable

even though the vaccine was properly prepared and was accompanied by proper directions

and warnings. o

The Aeven thougho cl ause cl| ar ilieipreventatvee wor d
measures that a vaccine manufactumasst have taken for a sideffect to be considered
Aunavoidabl ed under the statute. Provided that
remaining side effects, including those resulting from gtesiefects, are deemed to have been
unavoidable. Statkaw designdefect claims are therefore preempted.

If a manufacturer could be held liable for failure to use a different design, the word
Aunavoidabl ed would do no wawayshaveheesavaldabledy f ect of
use of a differently designed vaccine not containing the harmful element. The language of the
provision thus suggests that ttesignof the vaccine is a given, not subject to question in the tort

4
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action. What the statute tablishes as a complete defense must be unavoidability (given safe
manufacture and warningjith respect to the particular desigihich plainly implies that the
design itself is not open to question.

A further textual indication leads to the same conolusProductdiability law establishes
a classic and well known triumvirate of grounds for liability: defective manufacture, inadequate
directions or warnings, and defective design. If all three were intended to be preserved, it would be
strange to mentio specifically only two, and leave the third to implication. It would have been
much easier (and much more natwural) to provide t
manufacture, defective directi onhatthe statwedarlsni ng, ar
to mentiondesigwl e f ect | i ability fAby deBarnbaea v &#¢abodyc hoi c e,
Coal Co.,537 U.S. 149, 168 (2003). .

The structure of the NCVIA and of vaccine regulation in general reinforces what the tex
of s. 300a&22(b)(1) suggestsA vaccings license spells out the manufacturing method that must
be followed and the directions and warnings that must accompany the product. Manufacturers
ordinarily must obtain the Food and Drug Administrafio(FDA) gproval before modifying
either. Deviations from the license thus provide objective evidence of manufacturing defects or
inadequate warnings. Further objective evidence comes from the FDA's regdlatiors than 90
of then® that pervasively regulate the mdacturing process, down to the requirements for
plumbing and ventilation systems at each manufacturing facility. Material noncompliance with any
one of them, or with any other FDA regulation, could cost the manufacturer its regulatory
compliance defense.

Design defects, in contrast, do not merit a single mention in the NCVIA or the FDA's
regulations. Indeed, the FDA has never even spelled out in regulations the criteria it uses to decide
whether a vaccine is safe and effective for its intended use. Ardkttision is surely not an easy
one. Drug manufacturers often could trade a little less efficacy for a little more safety, but the safest
design is not always the best one. Striking the right balance between safety and efficacy is
especially difficult wih respect to vaccines, which affect public as well as individual health. Yet
the Act, which in every other respect micromanages manufacturers, is silent on how to evaluate
competing designsé. The | ack of gui daimece f or d
guidance for the two grounds of liability specifically mentioned in the Act strongly suggests that
design defects were not mentioned because they are not a basis for liability.

The mandates contained in the Act lead to the same conclusion. {degigntorts,
broadly speaking, have two beneficial effects: (1) prompting the development of improved designs,
and (2) providing compensation for inflicted injuries. The NCVIA provides other means for
achieving both effects.. .

[Slilence regarding desigiefect liability was not inadvertent. It instead reflects a sensible
choice to leave complex epidemiological judgments about vaccine design to the FDA and the
National Vaccine Program rather than juries.

[T]he Act's structuralquid pro quoleads to the sme conclusion:. . . . Taxing vaccine
manufacturersdé product to fund the compensation
defect virtually unaltered, would hardly coax manufacturers back into the market

5
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v

Since our interpretation . is the only interpretation supported by the text and structure of
the NCVIA, even those of us who believe legislative history is a legitimate tool of statutory
interpretation have no need to resortoudo it.
contradict our conclusion is mistaken.

The dissentdés | egislative history relies

0o n

Committee Report states tifg800aa22(b)(1)i s et s f ort h t he principle con

Section 402A of the Restatementf Torts if 8 mmniehcwas fAcommonl y
n bl e

under st oodo t-operceigiuiicr eshaowd aage t hat i
Congress therefore must have inteng880aa22(b)(1)to require that showing.. .

0 f easi

Immediately after the language quoted by the dissent, the 1986 Report notes the difficulty
a jury would have in faithfully assessing whether a feasible alternative design exists when an
i nnocent Ayoung chiklid,| eodf,toe ni Ebmaatihgythatidomagcemmisei df fo.r

why the 1986 Reportés authors fAstrongly believ]|e
the policy for <civil a cTthieo ndsi ssseeenkt i 6rs §300dwt near gper se t ial
22b)and its version of Athe principle in Comment

concern unaddressed.

The dissent buries another unfavorable piece of legislative history. Because the 1986
Report believes th&300aa22(b)(1)s houl d i neop piom @it gl étihn Comment
the Act provides a generous-fault compensation scheme, the 1986 Report counsels injured
parties who cannot prove a manufacturing or
compensation system, not the tort syst. That counsel echoes our interpretation§800aa
22(b)(1)

Not to worry, the dissent retorts, a Committee Report by a later Congress

~

K

a

faut horitativel[l y] 0 Pestemactmeatdegigtatve histos/ (aicantradiatignr et at i ¢

in terms) & not a legitimate tool of statutory interpretation. Real (preenactment) legislative

history is persuasive to some because it is thought to shed light on what legislators understood an
ambiguous statutory text to mean when they voted to enactoitldw. But postenactment

|l egislative history by definition 0Digrigtlofd have
Columbia v. Heller, 554 U.S. 570, 605 (2008).

... .Those who voted on the relevant statutory language were not necesgaghme persons

who crafted the statements in the later Committee Report; or if they were did not necessarily have
the same views at that earlier time; and no one voting at that earlier time could possibly have been
informed by those later statements.

For the foregoing reasons, we hold that the National Childhood Vaccine Injury Act
preempts all desigdefect claims against vaccine manufacturers brought by plaintiffs who seek
compensation for injury or death caused by vaccine side effects.

JusticeBREYER, concurring.

I join the Court 6.s.Bytthdtgxual guesticn sotsidergdialonie i n
a close one. Hence, like the dissémtould look to other sources, including legislative history,

6
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statutory purpose, and the viewlstbe federal administrative agency, here supported by expert
medical opinion. Unlike the dissent, however, | believe these other sources reinforce tide Court
conclusion.

House Committee Report NOo.T™¥®08 contains an fAautéassodotative
intent in drafting the premption clause of the National Childhood Vaccine Injury Act of 1986
(NCVIA or Act). See Garcia v. United Stated69 U.S. 70,76 (1984)A[ T] he aut hori tat i\
for finding the Legisl|l atRep®ds si mtnenthel ibed lion .t A
t hat #Ai-ihjuredpasonsi n e

Afcannot demonstrate under applicable | aw eit
prepared or that it was accompanied by improper directions or inadequate warnings
[they] shouldpursue ecompense in the compensation syste

H.R.Rep. No. 99908, pt. 1, p. 26 (1986), U.Sode Cong. & AdminNews, 1986,
pp. 6344, 6365 (hereinafter H.R. Rep. or Report).

The Report lists two specific kinds of tort suits that the clalgss not prempt (suits
based on improper manufacturing and improper labeling), while going on to state that
compensation for other tort claims,g.,designd e f e c t cl ai ms, | ifadt] i n At he
compensation systehad, not the tort system. o

The strongest <co rary argument rests upon t
as fAset[ting] forth he principle contained in
strict liability section, 4022 t hat fAa v a choiuldnetbetiable fofinfudes ar deaths
resulting fromunavoidables i d e dd., &t 850e@mphagis added). But .nothing in the Report
suggests that the statute means the word Aunavol
third exceptbn encompassing suits based on design defectsThe Report itself refers, not to
commenké6s det ail s prinbipep omalmegl tyo it hsatfivacaodbee manuf a
held liable for unavoidable injuries. It says nothing at all abowdwjidge, jury, or federal safety
agency should decide whether a safer vaccine could have been designed. . . .

nt
t

The legislative history describes the statute more generally as trying to protect the lives of
children . . .. As the Committee Report make c | ear , routine vaccinatior
spectacularly effective public health initiative
Before the devel opment of routine whooping cough
in the United States caught the disease and more than 4,000 people died annually, most of them

i nfant s. : : . But these gains are fragile; it
illnesses are ever present in the environment, waiting for the topggrto attack the unprotected
individual .0 Hearing on S. 827 before the Senate

Cong., 2d Sess., pt. 2, ppi2Q (1985) (testimony of the American Academy of Pediatrics). Even
a brief period when vaccinatigamograms are disrupted can lead to chil@eteaths. Hearings 20
21.
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In considering the NCVIA, Congress found that a sharp increase in tort suits brought
against whooping cough and other vaccine manuf act
manufactu er s t o question their continued participat
Indeed, two whooping cough vaccine manufacturers withdrew from the market, and other vaccine

manufacturers, ifac[ing] greaitngdudfdncearl @ yt ¢ Ind o®d
that they were considering fdna similar course of
explains that, since there were only one or two
loss of any of the existing manufatts of childhood vaccines ... could create a genuine public

heal th hazardo; it Awoul d present the very rea
increasing numbers of wuni mmunized children, and,

H.R. Rep., at5.. .

Given these broad general purposes, to read thenppdion clause as preserving design
defect suits seems anomalous. The Department of Health and Human Services (HHS) decides when
a vaccine is safe enough to be licensed and whiehdid vaccines, with which associated injuries,
should be placed on the Vaccine Injury Table. A
determines whether someone has suffered an injury listed on the Injury Table and, if not, whether
the vaccine onetheless caused the injury. To allow a jury in effect to segoads those
determinations is to substitute less expert for more expert judgment, thereby threatening
manufacturers with liability (indeed, strict liability) in instances where any coh#listeen experts
and nonexperts is likely to be particularly sedenmestances where Congress intended the contrary.
That is because potential tort plaintiffs are unlikely to bring suit unless the specialized
compensation program has determined that thep@rentitled to compensation (say, because it
concludes that the vaccine did not cause the injury). Brief for United Stafgsiaiss Curiae28
(A"99. 8% of successful Compensation Program cl ain
tort remediesagi nst vaccine..manufacturerso).

The United States, reflecting the views of HHS, urges the Court to read the Act as | and

the majority would do. It notes that the comper
rigorous administrative safety rewi. It says that to read the Act as permitting dedigfiect

|l awsuits could Il ead to a recurrence of fexactl
withdrawals of vaccines or vaccine manufacturer ¢
puposes, 0 and hampering the ability of the agenc
medi cal communi ty, [t o] control the availabilit

United States a&micus Curiae30, 31.

The United States is supped in this claim by leading public health organizations,
including the American Academy of Pediatrics, the American Academy of Family Physicians, the
American College of Preventive Medicine, the American Public Health Association, the American
Medical As®ciation, the March of Dimes Foundation, the Pediatric Infectious Diseases Society,
and 15 other similar organizationsé@.

I would give significant weight to the views of HHS. The law charges HHS with

responsibility for overseeing vaccine production ance gafy . It is Ali kely to h
understandingo of the complicated and technical
comparatively more fAqualified to conGeiereehend t he
American Honda Motor Colnc., 529 U. S. 861, 883 (2000) . HHSO s

persuasive here because expert public health organizations support its views and the matter
concerns a medical and scientific question of great importance: how best to save the lives of
children.
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Il n sum, congressional reports and history, t
history, and the views of the expert agency along with those of relevant medical and scientific
associations, all support the Court's conclusions. | consegagnéde with the Court.

JusticeSOTOMAYOR, with whom Justic€&INSBURGjoins, dissenting.

Vaccine manufacturers have long been subject to a legal duty, rooted in basic principles of
products liability law, to improve the designs of their vaccines in bflatdvances in science and
technology. Until today, that duty was enforceable through a traditionallatatert action for
defective design. In holding that § 22(b)(1) of the National Childhood Vaccine Injury Act of 1986
(Vaccine Act or Act) preempts latlesign defect claims for injuries stemming from vaccines
covered under the Act, the Court imposes its own bare policy preference over the considered
judgment of Congress. . . . Its decision leaves a regulatory vacuum in which no one ensures that
vaccinemanufacturers adequately take account of scientific and technological advancements when
designing or distributing their products. . . .

Section 22 of the Vaccine Act provides fAstanc

againstvaccinemanufaceur s. Section 22(a) sets forth the fge
to a civil action brought for damages foravacainel at ed i njury or death. o T
state law applies is subject to three narrow exceptions, one of which,)g§L22i€at issue in this

case. Section 22(b)(1). ..cont ai ns two key <cl auses: Aif the i
effects that were wunavoidableo (the dAifod cl aus
prepared and was accompanied by praperr ect i ons and warningso (the 0

Blackletter products liability law generally recognizes three different types of product
defects: design defects, manufacturing defects, and labeling defagtdaflure to warn). The
referenceintt ieven thougho c¢clause to a fAproperly pre
directions and warningso i s damanufadiusing andlabeling f er e n c €
defects. The plain terms of t he )amplesonlyvwhbére ugho cl
neither kind of defect is present. . . .

Given that the Aeven thougho c¢cl ause requires
defects, ebher @&f Epentauso Aside effects that were
caused by something other than manufacturing and labeling defects. The only remaining kind of
product defect recognized under traditional pro
effects that were unavoidablea muaasignthatedesr t o si
funavoidable. o Because A 22(b)(1) uses the condi

t hat some side effects stemming from a vaccine:
avoidable. Accordingly, becausehe fAi fo cl ause (like the fdAeven =
condition to invoke A 22(b)(1)6és defense to tol

vaccine manufacturer to demonstrate in each civil action that the particular side effects of a
vacdi heb6s design were fAunavoidabl e. o

Indeed, when Congress intends to preempt design defect claims categorically, it does so
using categoricale(g.,ial | 6) and/ or egfilsamat ioye Irandheage h@n
term (Ai f 0)inareltedconext,&angréss has authorized the Secretary of Health and
Human Services to designate a vaccine designed t
countermeasure. 6 d420)U. SWiQ.h AlesXpde?cd t oslsuch #fAco\
Congress provided that subj e cghallbeammure framesuitn e x c e pt
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and liability under Federal and State law with respeatltolaims for loss caused by, arising out

of, relating to, or resulting from the administratito or the use by an individual of a covered

count er meats6udr(ea)o( 1A 24e’mphasi s added), including
designo of the countermeasur e.

The plain text and structure of the Vaccine Act thus compel the conclusion2?t)8L)
preempts sonde but not ald design defect claimgW]here a plaintiff has proved that she has
suffered an injury resulting from a side effect caused by a vaccine's design, a vaccine manufacturer
may invoke 8 22(b)(1)'s liability exemption only tffdemonstrates that the side effect stemming
from the particularvaccile desi gn i s funavoidable, d and that
manufacturing and labeling defects..

If Congress intended to exempt vaccine manufacturers categoricafhafrdesign defect
liability, it more | ogically would have provided
action for damages arising from a vaceiatated injury or death associated with the administration
of a vaccine after October 1, 188f the vaccine was properly prepared and was accompanied by
proper directions and warnings. o0 There would ha
additional 13 words Athe injury or death result
thougho

The majority also suggests that Congress necessarily intendedamprelesign defect
claims since the aim of such tort suits is to promote the development of improved designs and
provide compensation for injured individuals, and the Vaccine Aci pr ovi des ot her m e
achi evi ng donwst motaklyf threugh thed Ffault compensation program and the

Nati onal Vaccine Program. But the majorityds pos
tort law and the federal regulatory scheemlthough the Vaccine Act charges the Secretary of
Health and Human Services with the obligation

vaccinesd and fimake or wascairrceeds mpamdemendeasr ¢ or
the Act nor any otér provision of federal law places a leghity on vaccine manufacturers to

improve the design of their vaccines to account for scientific and technological advenules,

the FDA does not condition approval of a vaccine on it being the most optohesilyned among

reasonably available alternatives, nor does it (or any other federal entity) ensure that licensed
vaccines keep pace with technological and scientific advances. Rather, the function of ensuring that
vaccines are optimally designed in lighitexisting science and technology has traditionally been

left to the States through the imposition of damages for design defects

The normal competitive forces that spur innovation and improvements to existing product
lines in other markets... opéeawith less force in the vaccine market, particularly for vaccines that
have already been released and marketed to the public. Absent a clear statutory mandate to the
contrary, there is no reason to think that Congress intended in the vaccine cortexhé&testhe
traditional incentive and deterrence functions served by state tort liability in favor of a federal
regulatory scheme providing only carrots and no sticks.

In enacting the Vaccine Act, Congress established a carefully wrought federal schieme th
balances the competing interests of vactinej] ur ed persons and vaccine ma
of eliminating design defect liability entirely, Congress enacted numerous measures to reduce
manufacturerd liability exposure, including a limited regulayo compliance presumption of
adequate warnings, elimination of claims based on failure to provide direct warnings to patients, a

10
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heightened standard for punitive damages, and, of course, immunity from damages for
Aunavoidabl ed si de ight ¢f fthe ¥acane AcCasraswhalee § 22(bj61) n |
exemption from liability for unavoidably unsafe vaccines is just one part of a broader statutory
scheme that reflects Congrésareful balance between providing adequate compensation for
vaccineinjured chidren and conferring substantial benefits on vaccine manufacturers to ensure a
stable and predictable childhood vaccine supply.

The majorityds decision today disturbs that
preference that i txepidemidogitaljmgmenistalmout vaecng design omp | e
the FDA and the National Vaccine Program rather
disagree about the wisdom of having juries weigh the relative costs and benefits of a particular
vaccine degj n . But whatever the merits of the majorit.y
design defect claims against vaccine manufacturers is one that Congress must make, not this Court.

By construing 8 22(b)(1) to preempt all design defect claims ageaesine manufacturers for
covered vaccines, the majoiisydecision leaves a regulatory vacuum in which n@amgther the

FDA nor any other federal agency, nor state and federaljugasures that vaccine manufacturers
adequately take account of scifintand technological advancements. This concern is especially
acute with respect to vaccines that have already been released and marketed to the public.
Manufacturers, given the lack of robust competition in the vaccine market, will often have little or
no incentive to improve the designs of vaccines that are already generating significant profit
margins. Nothing in the text, structure, or legislative history remotely suggests that Congress
intended that result.

| respectfully dissent.

Notes

1. The powenof the Supremacy Clause&nderlying the logic of th&ruesewitzcase isthe
Supremacy Clause in Article VI of the United States Constitution

This Constitution, and the laws of the United States which shall be made in
pursuance thereof; and all treatiemd®e, or which shall be made, under the
authority of the United States, shall be the supreme law of the land; and the judges
in every state shall be bound thereby, anything in the Constitution or laws of any
State to the contrary notwithstanding.

The Suprenacy Clause gives federal lasupremacyover state law, so long as the federal legal
norm in question is within the authority of the federal government.

2. Real people, real consequencé#hat happened to the Bruesewitzes? Your author was
unable to presiely ascertain the remainder of their story, but it is safe to say that there is no happy
ending here.Hannah Bruesewitz will need close supervision and personal care for the remainder
of her life as a result of the illness she began to suffer afteviegehe DTP vaccine. And since
the Special Master denied the Bruesewitz family recovery under the Vaccine Act, their defeat in
the Supreme Court leaves them without compensation. Whenever you read a case, keep in mind
that a sad story often gives riseth@® web of legal questions and principles you are expected to
discern.

11
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3. What 6Whatigatissue & khe ¢hoice between a federal compensation program and
suits under state law? Torts and regulation often forces us to contemplate difficcdtscliB8Bome
are discrete; some are abstract. Think about the following dichotomies with the challenges and
lessons oBruesewitan mind: Formalismversus functionalismOne of the functions of law is as
a mechanism for resolving social disagreemBniesewtz illustrates two different ways of going
about the enterprise. One goes by the | abel
Afunctionalism. o0 The former is concerned with
by reference to the fotoornes of a legal text or rule. The latter aims to answer such questions by
taking into account the goals of the relevant legal text or rule. If the three opiniBnsesewitz
which are formalist? Which are functionalist? How can you tell?

a. Centralizationversus decentralizatiotn state tort suits, decisions of liability are made by juries
comprised of local people (or the parties themselves, should they choose to settle). In a regulatory
regime, those decisions are made by bureaucrats working frommwiteystem predicated on
centralization. Does one of these two approachestralization or decentralizatiermake more

sense to you in the context of injuries stemming from vaccines? In general?

b. Expert versus naeexpert This dichotomy is relatetb the previous one. Ideally, a centralized
bureaucracy will provide the benefit of expertise. The FDA is staffed by highly trained
professionals from relevant fields; these are the people charged with creating and executing the
approval process for vaces. Local juries, on the other hand, are not likely to possess any expertise

in medical technology or the science of vaccine development. They may also be more susceptible
to antivaccination propaganda, which has grown in prominence in recent yearsd Skpeitise

be seen as a virtue in the sort of decigimaking that had to be performedBruesewit2 Are there
situations in which yexpeoulpgernspeatil yeprefer

¢. Dynamic versus statid-irst, think about this dichotomy in thestfact without mapping it onto

the choice between a centralized agency and local juries. Considering the nature of the injury
suffered inBruesewitzhow important is it to come to a speedy determination about liability so that
damages can either be paitt or refused? Would a slower, more methodical process increase the
chances of arriving at the correct answer? Is there ever a correct answer in these sorts of cases?
Now, bring the question of bureaucratic centralization back into play. You may be digpose
believe that a specialized national forum like the Vaccine Court moves more slowly than a local
trial. But private litigation can take years and forces tremendous costs on participants. To what
degree should prudential concerns such as speed shamefeuences for one forum or another?

d.Ex-anteversusepostThe FDAO®Gs vaccine appr oantlegumtioocess i
that is, certain (extensive) standards have to be met before a vaccine goes to market. This approach

is actually an atlier in the broader scheme of regulation in the United States, which tends to operate

from an expost standpoint. Financial regulation as exercised by the SEC provides a good example

of the expost way of doing things. Securities transactions in Amarieaarely policed before they

are executed, but if the SEC discovers fraud in, say, a bond offering, the agency will come down

with a vengeance on the culpable party through the issuing of heavy fines or even prison sentences.

Do you have a general preéeice for the exante or the exost way of regulating? Does it depend

on the activity to be regulated?

e. Tort versus regulation, and the goals of the .lafou now have one view of how torts and
regulation relate. Which approach is better at advanainga@als? Which is better at providing
the right amount of deterrence and risk reduction? Which is better at righting wrongs? Which is
better at compensating injuries? We will grapple with these questions throughout the entire term.

12
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3.Bruesewitzap e d i at take dni2@lf, éegendary pediatrician Sydney Spiesel delivered
the following account of vaccines and Briesewitzase, putting the case in the context of nearly
a century of vaccine history:

Hannah Bruesewitz was given her third DTPtshd. 992, when she was six
months old. Shortly following immunization, she developed a serious convulsive
disorder, experiencing about 125 seizures in the next 16 days. Her seizure
disorder has persisted (in a lessened form), and she also began togstsooy ai
severe developmental delay and autism. Hearing a story like that might make you
confidently assume that Hannaho6és neurol ogical
by her immunizations, but you would not necessarily be right. The signs of
developmental elay and autism are often very difficult or impossible to detect
by six months of age and lots of subsequent statistical research has never shown
an association between immunization and the development of autism. Statistics,

however, only describe groups@ not i ndi vidual patients and
there is something unique about Hannah that led to an extremely rare
susceptibility. But the rules of the Vaccine

fit on a table of serious sidsfects known to be ask of immunization, then a

family must demonstrate a plausible causative explanation for the side effect
before damages can be paid. Similarly, seizures did sometimes follow
administration of the old wholeell DTP vaccine, but these were typically

trarsient (probably related to fever) and the immunization has not been shown to
increase the risk for developing a lesignding seizure disorder.

Her case was brought to the Vaccine Court, which ultimately rejected it because

neither a residual seizure digler nor autistidike developmental disorders are

listed in a table of possible injuries clearly attributable to immunization with DTP

vaccine and because the special master found no likely connection between her

il Il ness and t he i minclearlydasdsatisfiecwiththbta nnahoés f a
outcome, wanted the case moved from the Vaccine Court to a more conventional

court where it could be tried as a civil liability case in which the injuries might be

attributed to a defect in the DTP vaccine. Their grodadasking that the case

be taken away from the Vaccine Court is their assertion that the manufacturer

could have made a safer vaccine but chose not to (had the manufacturer done so,

they argue, Hannahos injury mingtht have been
have been preventable, the argument continued, the vaccine manufacturer should

not be exempted from civil liability, so the case should be removed from the

jurisdiction (and rules) of the Vaccine Court. They argued that the company

chose to stick wit an older, inherently bad technologyhole-cell DTP (not

mentioned in the brief, but a vaccine preserved with thimerbgalinpared with

the newer, purer, Asaferd product, DTaP.

There is, it seems to me, a problem with this argument. Vaccines,d&e m

medications intended for use in children, are almost always first tested and used

in older children. Only when safety and efficacy have been clearly demonstrated

in those children is testing and permitted use extended to infants. The obvious

reason fothis policy is that infants are more fragile than older kids and so testing

on babies first would be riskier. But there is also another issue that applies
specifically to vaccines: some kinds of wvacc|
bef or e a c bgicél dgdisment hasmneacted a reached a critical stage

13
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in development, sometimes as late as two years old. In 1992, when Hannah was

i mmuni zed, the safety and efficacy for infan
replacement product for the whole cell vaccihees r ecei ved, sti || hadnot
clearly established. For that reason, DTaP, though already licensed and available

for use in older children, wasnodt yet | i cens:

Hannahwas-t hat di dnd6t happen untuniked,Z1996. When Ha
there were no other kinds of DTP vaccines licensed for use in children of her age
besides the one she was given.

The case is a complex one and its conclusion depended on arcane questions of

law (and, as it turns out, grammar). Does it matterribatctual alternative

licensed vaccine was available? What, exactly, was the intent of Congress when

it inserted in the law that established the Vaccine Court the provision that

protected vaccine manufacturers from suits as long as they made the vaccine

properly and distributed it with appropriate warnings? Did Congress really want

the losers in Vaccine Court decisidnthere are currently 5,000 rejected

claimants waiting in the wingsto be free to sue vaccine manufacturers,

anyway? (Yes, | know thataknically the argument in this case is a specialione

the idea that a vaccine might be inherently defective if a vaccine maker could

possibly have chosen to produce a superiorprddoctt it 6s hard to believ
a similar <case c patherdajedted cloimantsidndadditidnor man
putting the merits of this particular case aside, does the legislation establishing

and giving power to a Federal Vaccine Court improperly and unacceptably

preempt state laws which would allow civil liability suétgainst vaccine

manufacturers?

In any case, it is perfectly clear that if losers in Vaccine Court decisions, like

Hannahés family, are allowed to sue anyway,
Court is abolished completely on federalist grounds, childlimonunizations

and public health generally will be in big trouble. In a sense, the case that just

finally ended at the Supreme Court began in [a famous example of vaccination

gone awry] in Bundaberg[, Australia] in 1928.

Bundaberg was threatened witke thossibility of a diphtheria epidemic. In
response, the Australian federal government distributed a vaccine to prevent an
outbreak but some children died or suffered injury because of the vaccine. In the
following years, and partly in consequence of whas learned at Bundaberg,
immunizations were improved and made safer. And now the question of how to
balance public health needs against the small risk inherent in immunization has
come back.

One of the hidden costs of the tragedy at Bundaberg is tddéid to the fear of
immunization. That fear created a suspicion of public health in Bundaberg and
elsewhere, leading to a pattern of vaccine refusal. This anxiety was sufficiently
great that, apparently, some Bundaberg parents refused diphtheria vaccinat
even in the face of epidemics. It took about 25 years (and a threatened polio
epidemic) for fears about immunization to abate. A Bundaberg historian reports a
significant number of elderly local people with the neck scars resulting from a
childhood emegency tracheostoniysurgery to cut into the windpipe and place

an artificial breathing opening to save a child from being choked to death by the
throat membrane of diphtheria. Ironically, the lessons learned from the

14
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Bundaberg disaster are precisely dmes which later made safe vaccines which
would have protected these victims from this disease: the substitution of a toxoid
vaccine for the old TAT, better methods of bottling vaccines, the need for a
preservative in vaccines, and improvement in preseevggchnology.

But even in Bundaberg the fear of immunization was balanced by fear of a very
frightening disease with which almost every family had some direct experience.
For most people, seeing a case (or the aftermath) of diphtheria or tetanus or pol
or bacterial meningitis will quickly sweep away any misgivings about
immunization. Even seeing a child nearly dead of severe chickenpox or measles
or permanently deafened by mumps has a pretty powerful effect. Virtually no one
i parent, pediatrician, factious disease specialist, immunologistill ever

encounter a really significant reaction to a vaccine, but anyone who has seen a
victim of these vaccinpreventable diseases will remember it forever.

In a way, however, immunization is a victim of dwn success. Because of the
effectiveness of vaccination these illnesses are no longer around (at least in the
developed world) to terrify and remind us, so there is no longer much
reinforcement to stimulate any impulse toward prevention.

Sydney Spiesel A The Bundaberg Di s astlmmunizationd and litse Supr en
Discontents 6 Yal e School of Medicine Pediatric Grand

At Bundaberg, a badly preserved and contaminated vaccine with a reused needle killed twelve
children in a small Australian city within 34 hours of their immunizationdiphtheria Spiesel
describes thdiphtheriavaccine at issue in the Bundaberg disaster as follows:

Diphtheria, a commoii and terrifyingi risk for children in 1928, is now an
extremely rare disease. It is very unlikely that you or anyone in your family or, for
that matter, anyone you have ever met has had diphtheria. It is equally unlikely

t hat any doctor youbve ever encountered has
one casavas reported in the decade 198100 and only three have been reported
since, which is fortunate, since the disease is so severe. The bacterium which
causes diphtheria releases a tdxin poisoni as it grows, most often in the back

of the throat. The tan, which kills human cells, has a local effédt causes the
formation of an adherent leathery membrane across the back of the throat (and
sometimes even grows down the air passages toward the lungs) that can choke a
patient to death. The toxin producbky the diphtheria germ is also carried by the
blood everywhere in the body. The late effects of the toxin are insidious. It causes
inflammation and serious damage and weakening of the heart muscle; in the old
days often leading to heart failure. The poiscauses severe (but usually
reversible) damage to the nerves which control muscles, leading to profound
weakness and even paralysis.

That this dangerous disease has disappeared in the US is testimony to the power
and value of vaccination. In 1900, priorthe introduction of the vaccine and when

the US population was about a quarter of what it is now, there were about 114,000
cases of diphtheria and an estimated 23,000 deaths. Immunization is so effective
and so widespread that since 2004 not a sirage of respiratory diphtheria has
been reported in the US.
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Spi esel concludes that AnSecond only to sewage d
certainly well more valuable than antibiotics or CT scans, vaccines have made the most significant
contribution to the I ength and quality of your |

B. Principles and Institutions

The point oBruesewits that American law has a deep toolbox when it comes to regulating risks.
There are a wide array of regulatand administrative options. In the United States, state and
federal agencies regulate occupational hazards, consumer risks, medical care standards, highway
safety,and much more. State legislatures and the U.S. Congress have enacted legislation setting
standards and guiding conduct.

In the background and often surging to the fioieis the common law of tos. But what
exactlyis the law of torts?

Tort law is the common law of civil wrongs not arising out of contraarts books often
start with a definition because tort lagan seem strange and unfamiliathelaw student. Terms
like Acontracts) fiprocedure) fipropety,0 and ficriminal law,0 are relativelyfamiliar to studers
long beforetheyarrive for the first day of class fiConstitutional lawo will resonate with the law
studentwho hasven a passinigterest in politiceor public policy Alone among first year subjects,
fitortsd has not made much headway into lay usdgeeed, the situation is even worse than this
suggests, for tthe extent the termasmade its way into popular usagiee results haveftenbeen
terrible misuseand misunderstanding

So lets start with a definitionTort law is the common law of civil wrongs not arising out

of contractL e t & dakethatwdinition piece by piece

We call tort law acommon lavfield because it arises out of the body of legal norms and
institutions inherited by the United States from England more than two centuries ago, when the
United States won independence from the Britignpire. In England, the common law was the
law of the Kings courts in the centuries after the Norman Conquest in 1066. (The common law
was the lavcommorto those courts, as opposed to the church courts, borough courts, and the courts
of the local nobity, each of which had its own law through the medieval and early modern periods.)
Today, to say that a body of law is made up of common law principles is to say that it is mostly
judgemade law, though not necessarily exclusively so. State legigdaartethe U.S. Congress
increasingly alter the common law of torts. The Federal Constitution and itkestteounterparts
largely (but not entirely) give the Congress and state legislatures power to make such alterations,
though as we shall see congiional constraintstouch tort law in several different ways.
Nonetheless, it is still fair to call torts a common law field. And as a common law field, torts is
made up predominantly of state law, rather than federal law, though federal law haspédyeags
a role, especially in the past century, and even more so in the last two decades. To the extent that
torts remains a subject of state law, its basic norms will vary from state to state, though usually
with a wide area of consensus at its core.

Tort law deals witleivil wrongs as opposed to violations of the criminal law. This means
that tort lavds norms and institutions exhibit a cluster of features characteristic of civil proceedings,
not criminal proceedings. Private parties, not public pa®es, typically initiate tort litigation
(though the government may be a claimant in tort cases when certain harms befall government

16



Witt, TRCPI 1. Introduction

property). The array of procedural protections for criminal defendants (many of them
constitutionally required) typicalldoes not apply to defendants in torts cases. There is no privilege
not to testify on the grounds that you might concede liability, for example. There are no Miranda
warnings in torts. And there is no constitutionally protected right to confront wésesThe
Federal Constitution does not require states to offer jury trials in tort cases, though most states do
anyway. The standard of proof isi@eponderance of the evideneather tharthe high threshold

of fibeyond a reasonable doubtParties wihout lawyers are not usually offered free ceurt
appointed counsel. Most importantly, perhaps, the fact that tort law is the leiwil ofrongs

means that, with one exception, tort law does not aim to punish. Punishment is a principal function
of the ciminal justice system. The remedies in a torts case aim not to punish the defendant, but to
compensate the plaintiff, almost always throaghonetaryaward, aimed at makingp for losses,

and sometimes (though much less often) through an order by arequiing that a defendant

cease some ongoing course of conduct. The exception to this rule is the doctrine of punitive
damages, which consist of monetary sums awarded by a judge or jury for the purpose of punishing
tort defendants, and which are awaidai torts cases involving some especially outrageous or
reckless conduct. As we shall see, even though punitive damages are rare, they have attracted
considerable attention because of concerns that they punish without the institutional protections
offered to criminal defendants. The United States Supreme Court has significantly constrained the
size of possible punitive damages awards in recent years.

Tort law is a field not merely of civil law: it is a field of civil lamrongs The ternfitorto
comes from the Latin meaning bend or twist. (It shares the same root as thitavungk0) For
centuries, tort law has thus been connetddlibly to the moral concept of wrongfulnesislost
areas ofart doctrine thus ask about the wrongfulness ofptteer t i e s GSonedomalns oft .
tort law purport to do away with the concept of wrongfulneSmce at least the middle of the
nineteenth century, important areas of the law (urged on by prominent jurists and commentators)
have embraced stalled stri¢ or nofault liability doctrines thabstensiblyallocate accident costs
without regard to questions of wrongfulness. In the field of predlated injuries, for example,
which we will spend considerable time discussing later in this ldmdtrine hasnovedtoward
eliminating fault or wrongdoing from the analysisSuchfino f aul t oremampther oac he s
exception to the rule.

Last, tort law is a common law field of civil wrongset arising out of contractThis means
that, as a conceptual mattengtobligations that tort law recognizes exist independent of any
agreement between the parties. For a person to have a legal obligation to another arising out of tort
law, they need not have promised the other person anything. The law of torts itsié t@oms
of any agreement, speiei§the contours of the obligations it enforces.

Yet this final piece of our definition, like each element of the definition that has preceded
it, comes with caveats and exceptions, two of which are worth notingfFiese.many and perhaps
even most torts casds arise out of the interactions of parties who are in contractual relationships
with one another, or at least in relationships akin to contracts. Consumers of products contract with
sellers to buy those prlacts, but if they sue for productlated injuries, they often sue in tort law.
Patients of doctors enter into contracts to purchase medical services, but if they sue when those
services go awry, they usually sue in tort law. And even when there @malfcontract, there
are often relationships or social roles that could be construed as setting the terms of tloe parties
interactions. Social settings such as classrooms or playgrounds, as we shall soon see, typically
come with informal conventions armbdes of conduct. Such conventions and agreements are
crucially important in modern tort law. They require that we decide whether and when tort law
should defer to private agreements and when it should overrideelpetiallywhen they purport
to abolsh tort obligations altogether.
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Second, and just as significant, contracts are vital for the resolution of tort claims because
in the real world virtually every successful tort claim is resolved by a special kind of contract called
settlement. Contrastof settlement discharge the underlying tort obligation and render it a
contractual obligation to pay some or all of the damages the plaintiff sought. In the everyday
practice of tort law, such settlement contracts are pervasive. No one really kndwerbatage
of tort claims settle, but the percentage is thought to be stunningly high, probably well above ninety
five percent of those tort claims that lead to monetary transfers. Settlement is thus at the heart of
how American tort law works. And iffers us a segue to a central theme in this book. For
settlement is one of the wide array of social practices and institutions that constitute American tort
law and that make it more than merely a formal legal definition or a dry and dusty concept in the
doctrinal analysis of the law. Tort law in the United States is a vast and highly distinctive socio
regulatory system.

*kkk

Tort law in the United States consists of a sprawling set of social institutions and practices.
One way to see this is tdserve that formal definitions of tort law do not differ much from one
legal order to another. But the institutions and sociology of tort law differ radically from legal
system to legal system. In this book, we will attend to formal definitions andrasctrBut we
will keep an especially close eye on three features of American tort law that breathe life into the
field and give it a distinctive twentfjrst-century character.

First, tort lawss doctrines and principles embody the dawasic norms ohterpersonal
obligation The principlesunderlying those normare subject tdierce debate of course Tort
jurists have argued for many decades about these principles, about what they are and what they
ought to be.For example,ame see tort lasanopportunity for utilitarianism in actionln this
view, tort law aims tomaximize theaggregate welfare of the relevauiciety Others seén tort
law a commitment tahe moral philosophy aforrective justicer civil recourse; in this view, tort
law recognizes the obligation of a wrongdt®repairwrongful losses Still others understand tort
| awbés mot i vat congyuctng anch maintaihirdge lasic ndrres of @ommunity or
shoring upthe dignity and social standing of people whosguines might otherwise degrade them
in the eyes ofellow communitymembers Ideas about the principles underlying tort law are as
varied as ideas about how society should be organibi book will introduceyou to, but will
not adjudicate for youhe basic controveiss over tort lavds commitments. These controversies
represent live debates in practical moral philosoprtyey alschelp usdecide the hardest cutting
edge cases in the field, cases in which there is no obvious existing answedlantthneand for
which lawyers, judges, and juries will needéty onthe lawis underlyingprinciples.

Second, tort law in the United States is the starting point for a vast afidniurset of
exceedingly important social practices, ranging fromiogency fee representations and highway
billboard advertising, to class action litigation and claims adjustment, to contracting and risk
assessment. We can barely even begin to evaluate the law of torts and its virtues and defects
without taking these s@ practices into account. We will aim to take account of the tort system
by referring to statistics and numbers and through the leading sociologicatigzonetical, and
historical accounts. Indeed, to understand the distinctive features of tort thevUnited States
as opposed to in other legal systems, where tort law operates quite differently, these perspectives
will be decisive for illuminating the real stakes in lemmning controversies.

Third, American tort law shapes and is shaped bympoitant array of institutions, among
them insurance companies, the administrative stiédesubsidized and stajgovided social
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welfare programsthe jury, social customs, cesenefit analysis, the plaint@d bar, and more.

These institutions, al@nwith the practices noted above, powerfully influence the law of torts in

the United States. We cannot understand the law without them. Indeed, we cannot understand
contemporary American law more generally without placing these institutions frontraed ead

once we see tort law this way, the field serves as an ideal introduction to the central features of our
vast and multifarious legal system.

Here, then, isnetheory of this book: understanding the characteristic features of American
tort law and its regulatory alternative®quires exploring the fiedd principles, practices, and
institutions. The benefit of approaching tort law this way is not only that we understand torts better,
though that would be no small thing. The further payoffas this approach allows us to turn the
study of tort law into more than an obligatory fiygtar purgatory of fusty and ofdshioned
common law rules. Instead, we take up the law of civil wrongs as an introduction to some of the
most important problemsafed by twentfirst-century American lawyers and lawmakers more
generally.

*kkk

One distinctive feature of tort law is that it is one of the great lenders in the legal
marketplace. When state legislatures and the federal Congress enact statutdsnandurts
interpret those statutes, they regularly borrow from the basic doctrines of the law of torts. Tort
jurists have been dealing with basic problems like reasonableness, proof, and causation for
centuries. As a result, tort doctrine has builaugeep well of principles for guiding the resolution
of many of the kinds of complayuestionghat inevitably arise in modern regulatory fields ranging
from antitrust law to consumer protection law to labor law and much more.

In this book, we will folbw tort principles into one field in particular. The federal law of
employment discrimination has become perhaps the most important body of employment law in
the United States. Atthe very least, in the e2tfycentury it is one of the most frequgnitivoked
bodies of employment and labor law. Again and again, the law of employment discrimination has
turned to tort doctrine to work out basic questions, ranging from what counts as harassment, to how
to prove liability, to what kinds of cause and effare required to make out a valid claim.
Sometimes tort principles have seemed apt for resolving discrimination claims. And sometimes
they have seemauborly matched. Either way, the law of torts has supplied litigants, judges, and
commentators with set of offthe-rack doctrines and a reservoir of theoretical debates.

In what follows, we will move through the law of torts, paying special attention at times to
overl ap between the |l aw of torts andaantelwfe regul a
statutes and regulations for tort suits, and the significance of tort suits for statutes and regulation.
At moments, entire chapters will follow tort principles into the law of employment discrimination.
These chapterfisthree in this first edion of the book ar e cal |l ed fAmodul es. 0 Re
only in the study of the law of torts could safely skip them, though they might be better advised to
read the parallel book, Witt & Tarforts: Cases, Principles, and Institutiof# ed. 2019)which
contains much of the same material on torts but without the additional emphasis on regulation and
employment discrimination statutes.

*kkk

This may seenall quite complicated, to be sur@hankfully, we can begin to think in these ways
by explaing one of the fiel& simplest and beghown cases, a case that began as a classroom
interaction between two boys in nineteenémtury Wisconsin.
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CHAPTER 2. THE TORT OF BATTERY

A. Simple Cases and Complex Systems
1.Vosburg v. Putney50 N.W.403 (Wis. 1891)

The action was brought to recover damages for an assault and battery, alleged to have been
committed by the defendant upon the plaintiff on February 20, 1889. . . . At the date of the alleged
assault the plaintiff was a little more thanyehrs of age, and the defendant a little less than 12
years of age. The injury complained of was caused by a kick inflicted by defendant upon the leg of
the plaintiff, a little below the knee. The transaction occurred in a schowl in Waukesha, during
school hours, both parties being pupils in the school. A former trial of the cause resulted in a verdict
and judgment for the plaintiff for $2,800. The defendant appealed from such judgment to this court,
and the same was reversed for error, and a neivawverded.

[The opinion of the court in the initial appeal provides the following additional facts:

fiThe plaintiff was about 14 years of age, and the defendant about 11 years of age. On the
20th day of February, 1889, they were sitting opposite to etiwr across an aisle in the high
school of the village of Waukesha. The defendant reached across the aisle with his foot, and hit
with his toe the shin of the right leg of the plaintiff. The touch was slight. The plaintiff did not feel
it, either on accaut of its being so slight or of loss of sensation produced by the shock. In a few
moments he felt a violent pain in that place, which caused him to cry out loudly. The next day he
was sick, and had to be helped to school. On the fourth day he was voantiny. Bacon was
sent for, but could not come, and he sent medicine to stop the vomiting, and came to see him the
next day, on the 25th. There was a slight discoloration of the skin entirely over the inner surface of
the tibia an inch below the bend diet knee. The doctor applied fomentations, and gave him
anodynes to quiet the pain. This treatment was continued, and the swelling so increased by the 5th
day of March that counsel was called, and on the 8th of March an operation was performed on the
limb by making an incision, and a moderate amount of pus escaped. A drainage tube was inserted,
and an iodoform dressing put on. On the sixth day after this, another incision was made to the bone,
and it was found that destruction was going on in the bone, aitchas continued exfoliating
pieces of bone. He will never recover the use of his limb. There were black and blue spots on the
shin bone, indicating that there had been a blow. On the 1st day of January before, the plaintiff
received an injury just abowtbe knee of the same leg by coasting, which appeared to be healing
up and drying down at the time of the last injury. The theory of at least one of the medical withesses
was that the limb was in a diseased condition when this touch or kick was givexl lsgusicrobes
entering in through the wound above the knee, and which were revivified by the touch, and that the
touch was the exciting or remote cause of the destruction of the bone, or of the &l amdify. It
does not appear that there was aniplésnark made or left by this touch or kick of the defen@ant
foot, or any appearance of injury until the black and blue spots were discovered by the physician
several days afterwards, and then there were more spots than one. There was no prodi@f any ot
hurt, and the medical testimony seems to have been agreed that this touch or kick was the exciting
cause of the injury to the plaintiff. The jury rendered a verdict for the plaintiff of $2,800. The
learned circuit judge said to the judtis a pecuhbr case, an unfortunate case, a case, | think I am
at liberty to say that ought not to have come into court. The parents of these children ought, in some
way, if possible, to have adjusted it between themséWés have much of the same feeling about
thecased]
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The case has been again tried in the circuit court, and the trial resulted in a feerdict
plaintiff for $2,500. . . On the last trial the jury found a special verdict, as folld¥s) Had the
plaintiff during the month of January, 1889, ea@d an injury just above the knee, which became
inflamed, and produced pus? Answer. Yes. (2) Had such injury on the 20th day of February, 1889,
nearly healed at the point of the injury? A. Yes. (3) Was the plaintiff, before said 20th of February,
lame, & the result of such injury? A. No. (4) Had tiif@ia in the plaintifis right leg become
inflamed or diseased to some extent before he received the blow or kick from the defendant? A.
No. (5) What was the exciting cause of the injury to the plaistiig? A. Kick. (6) Did the
defendant, in touching the plaintiff with his foot, intend to do him any harm? A. No. (7) At what
sum do you assess the damages of the plaintiff? A. Twisetyrundred dollare. The defendant
moved for judgment in his favor on tierdict, and also for a new trial. The plaintiff moved for
judgment on the verdict in his favor. The motions of defendant were overruled, and that of the
plaintiff granted. Thereupon judgment for plaintiff, for $2,500 damages and costs of suit, was duly
ertered. The defendant appeals from the judgment.

LYON, J.

The jury having found that the defendant, in touching the plaintiff with his foot, did not
intend to do him any harm, counsel for defendant maintain that the plaintiff has no causmpf act
and that defenda@ motion for judgment on the special verdict should have been granted. In
support of this proposition cosel quote from 2 Greenl. Ev.83, the rule thafithe intention to do
harm is of the essence of an assaftich is the ruleno doubt, in actions or prosecutions for mere
assaults. But this is an action to recover damages for an alleged assault and battery. In such case
the rule is correctly stated, in many of the authorities cited by counsel, that plaintiff must show
either that the intention was unlawful, or that the defendant is in fault. If the intended act is
unlawful, the intention to commit it must necessarily be unlawful. Hence, as applied to this case, if
the kicking of the plaintiff by the defendant was an unlawful thet intention of defendant to kick
him was also unlawful.

Had the parties been upon the ptagunds of the school, engaged in the usual boyish
sports, the defendant being free from malice, wantonness, or negligence, and intending no harm to
plaintiff in what he did, we should hesitate to hold the act of the defendant unlawful, or that he
could be held liable in this action. Some consideration is due to the implied license of the play
grounds. But it appears that the injury was inflicted in the schdter;, it had been called to order
by the teacher, and after the regular exercises of the school had commenced. Under these
circumstances, no implied license to do the act complained of existed, and such act was a violation
of the order and decorum of thehsol, and necessarily unlawful. Hence we are of the opinion that,
under the evidence and verdict, the action may be sustained.

Certain questions were proposed on behalf of defendant to be submitted to the jury,
founded upon the theory that onluch damages could be recovered as the defendant might
reasonably be supposed to have contemplated as likely to result from his kicking the plaintiff. The
court refused to submit such questions to the jury. The ruling was correct. The rule of damages in
actons for torts [is] that the wrongdoer is liable for all injuries resulting directly from the wrongful
act, whether they could or could not have been foreseen by him. [The court explained that in a
cause of actiofiex contracto and noffiex delictgo a different rule of damages would be applicable
in which unforeseeable deges would not be recoverable.]

21



Witt, TRCPI 2. Battery

[Despite upholding the plaintii verdict in these two critical respects, the court nonetheless ruled
in a separate part of its opinion that the trialirtdhad erroneously overruled the defen@ant
objection to one of plaintis counsds questions. Accordingly, the court sent the case back to the
trial court for another new trial.]

2. Anatomy of a Torts Case

Vosburg v. Putnewas a simple case. Bww, it is an old case. But getting to the bottom
of it reveals much about the complexities of American tort law right up to the present day.

At an elementary level, the case presents two kinds of questions that will run through the
rest of this bookd that are omnipresent in legal analysisestions of facindquestions of law
There are, for example, questions of fact about causation. What caused the injuries to the leg?
Would those injuries have come about anyway if Putney had not made agithaosburg on
the 20th of February? There are also questions of fact about &uimteyt: what did he mean to
accomplish when he reached out and kicked his classmate?

The questions of law are different. They ask not what happened, but ratheéhevizay
isd or what it ought to be. For example, what kind of mental state does the law require for holding
Putney liable? Is it sufficient that he intended to make a certain kind of contact with Vosburg? Or
does Voshurg need to show that Putney furthemded to harm him? Questions of law about
Putneys causal relationship to Vosbdsdeg injury would ask whether it is sufficient for Vosburg
to show that Putnéy kick increased the likelihood of leg damage that was already in motion, or
that Putnegs kick accelerated that damage.

Once we bring in some of the context for the aBuwpinion, this little case from lorego
Wisconsin also serves as a remarkable introduction to the sociology, economics, and functions of
tort law. Andrew Vosburg was slight boy whose father, Seth (a Civil War veteran), worked as a
teamster at a local lumber company. According to Professor Zigurds Zile of the University of
Wisconsin Law School,

Vosburg was frequently bedridden with a succession of childhood #sebke

caught scarlet fever at the age of eight and had two or three bouts with the measles.
Yet he was raised as an ordinary country boy, obliged to do the customary chores
around the homestead, endure discomfort and face the usual hazards associated
with rural life. Bumps, bruises and lacerations were part of his workaday
experience. Accidents just happened to Andrew; or perhaps they happened to him
more often because he lacked the strength and dexterity the rigors of his
environment demanded . . . .

Zigurds L. Zile,Vosburg v. PutneyA Centennial Story1992Wis. L. Rev. 877, 879. George
Putney, by contrast, was the only son of a prominent and prosperous local family. Zile reports that
George Putney was described by a contemporaiig aacker of doyo with fia bad tempeo. 1d.

at 882. In fact, George had a minor altercation with Andrew a couple weeks prior to the incident
at the center of the litigation when George inexplicably prevented Andrew from retrieving his
textbook before an exam.

The Vasburg family also initiated a criminal case against Putney. Passions, it seems, ran
high in 1889 in Waukesha. André&nfather went to the town justice of the peace to file a criminal
complaint against George on October 19, 1889. The justice of the issaed a warrant to
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apprehend George, and a trial ensued. (This was the era before special criminal procedures for
juveniles.) After witness testimony and cr@@mination, the court found George guilty as
charged in the complaint. He was ordereday @ fine of $10, plus costs, amounting to a total of
$28.19. The conviction was later overturned on appeal.

The civil and criminal cases arising out of the schodibdyck soon involved substantial
time and expenses. During the first jury trial in ¢hel suit, withesses included Andrew, George,
the boy$teacher, and Andreiw doctors. When the case was retried in the December term of 1890,
the plaintiff subpoenaed eight withesses and the defendant subpoenaed eleven. The third trial for
Andrews cae seemed imminent until September 1893, when the circuit court dismissed the case
for the plaintifs failure to pay overdue court costs. In still another proceeding, Atalfathier
brought a claim against George Putney for the loss of his senvice. A jury awarded Seth
$1200 in damages against George, which the Wisconsin Supreme Court later affirmed. But even
then, it does not seem that the Vosburgs ever collected any damages from the Putneys, perhaps
because parents are not liable for the toftsheir children. At the end of this long litigation
process, there is no evidence that the parties ever exchanged any money.

All told, the dispute between these families lasted for four and a half years and never
produced even a dollar in actual danggkanging hands. The litigation was expensive, too. Zile
estimated that the Vosbur@sould have incurred costs in the amount of $263 in order to get
nothingd Their lawyers probably spent considerably more in time and money in hopes of
recovering a paion, usually a third, of the winnings. The Putneys probably paid at least $560 in
lawyer®fees and incurred additional costs summing to a further $677.sidpeg at 977.

The outsized expenses of tllesburgcase are not unusual in American fam, at least
not in the narrow slice of cases that go forward to trial. Observers estimate the administrative costs
of the tort systed lawyerdfees, expert withess fees, court costsdetanount to between fifty
and seventy cents for every dollar traamséd from defendants to plaintiffs. TR@sburgcasés
costs were almost exactly in this range: the parties together incurred some $1500 in costs in a
dispute over two claims that juries seemed to value at around $3700 (a $2500 claim for Andrew
plus the$1200 claim for Seth). The Vosbuédawyers would have eaten up another-tmgd of
whatever money the Putneys paid, for a total of around $2700 in costs on $3700 worth of tort
claims. The Vosburgs would only have recovered $2500 after subtractimg theia wy eThis 6 f ee s .
is equivalent to a costs-value ratio ofmore than 1a figure that isvastly higherthan the
administrative cogtatiostha attach to, say, disability claims in the Social Security system, where
costs are typically closer to tgrercent of the value of the claim. Tort administrative costs are
vastly higher than firsparty insurance administrative costs, too: victims of injuries can much more
cheaply process claims for covered injuries from their own insurance companies thaarthey
prosecute tort claims through the courts.

3. The Pervasivenesef Settlement

Given how counteproductive the litigation was, one great mysteryasburgis why the
families did not reach a settlement. The initial trial judge seems to have thbeghatter ought
to have been resolved before trial. The original appeals panel agreed. And there were settlement
negotiations. By the early fall of 1889, the Vosburgs had already incurred substantial medical costs
and were facing another year anda¥f bf care, eventually costing at least $475. After the Vosburg
family retained a lawyer,

Seth and Janet Vosburg and one of their attorneys called on Henry Putney
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[Georgés father] at his store, and the incidéwas talked over amongst [thei].

The Puneys offered to pay Dr. Bac@nbills [about $125 accrued to date] and an
additional amount of $125 towards medical and other needs in return for releasing
George from any liability arising out of the February 20 incident. The Vosburgs,
however, were nawilling to settle for less than $700, which to them was a paltry
sum, barely sufficient to meet the financial obligations already accrued, to set aside
a reserve against outlays associated with Andressnvalescence and potential
complications, like the raputation of Andrewis diseased leg, and to pay the
lawyers for negotiating the settlement. To the Putneys, by contrast, particularly if
they looked at Geor@e role as peripheral, the sum of $250 might have seemed a
generous price for the nuisance valua t¢ifireatened lawsuit.

Zile, supra at 894.

The startling thing is that in hindsight any one of the proposals by either defendant or
plaintiff would have been in the interest of the parties. Simply dropping the litigation in return for
nothing would lave been better than proceeding. Given the array of choices before them, litigating
the claims to judgment seems to have been the worst choice available to the parties, and yet each
of them chose to litigate rather than to accept settlement offers feoothér side that (again, in
hindsight) were vastly better than the alternative of trial.

So why didiit the Vosburgs and Putneys settle if it was in their interest to do so? The
mystery deepens when we see that virtually all cases end in settlenmentf tBe most important
institutional features of American tort law is that it is almost entirely pdnityen. The parties to
a lawsuit have virtually complete autonomy in deciding whether to bring claims, how to manage
those claims, and whether to wdtlaw from prosecuting them. The result is that almost all parties
settle their disputes before trial.

Settlement has been widespread in American tort law for as long as modern tort law has
existed, for more than a century and a half, and there isTéasioink settlement is growing even
more common in the past fifty years. In 2003, the American Bar Association Litigation Section
held a symposium title@the Vanishing Trialwhich concluded that thportion of federal civil
cases resolved by federaht fell from 11.5 percent [of all filings] in 1962 to 1.8 percent in 2002.
Marc GalanterThe Vanishing Trial: An Examination of Trials and Related Matters in Federal and
State CourtslJ.EMPIRICAL LEGAL STUD. 459, 459 (2004). Between 2008 and 2Gil&erd10.56
percent or slightly more than ohalf of one percent of all terminatianeccurred by civil jury
trials. Charles S. Coody,Vanishing Trial Skills A.B.A. (May 22, 2013),
http://apps.americanbar.org/litigation/committees/pretrial/email/spring201 3/springB0 83
vanishingtrial-skills.html. The following chart, compiled by Marc Galanter, who led the ABA
study, and his ceauthor,shows the stark picture of settlement in civil litigation generally:
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Figure A: Percentage of Civil Terminations During or After Trial, U.S. District Courts, 1962-2010
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Marc Galanter & Angela Frozen@he Continuing Decline of Civilrials in American CourtsPOUND CIVIL
JUSTICEINST. 1, 3 (2011)http://poundinstitute.org/docs/2011%20judges%20forum
/2011%20Forum%20Galantéirozena%20Paper.pdf

Parties settle because, as the Vosburgs and Putneys learned, litigation is expensive and
time-consuming. Many parties are riakerse; they have a preference for the certainty that
settlement offers. Moreover, there is reason to think that on the pldisiifés lawyers paid on a
contingency basis, as a percentage of any settlement or,awmithfidlave an interest in avoiding
long drawnout proceedings. Settlement minimizes their workload, allows them to take on
additional claims, and often allows them to maximize their imputed hourly wage.

Given the incentives for the parties and forpghaentiffsblawyers, why is it then that some
parties like the Vosburgs and Putneys @aettle? Looked at this way, the question is not why
there are so few trials. The question is why there are any trials at all! Whytdnesgone settle?

Oneespecially influential view is that where a case proceeds to judgment, at least one of
the two parties, and perhaps both, must have incorrectly estimated the likely value of the claim. In
this account, which was first offered by George Priest and Benjilain, trials are errorsSee
George Priest & Benjamin Kleif,he Selection of Disputes for Litigatioh3J.LEGAL STuD. 1
(1984). Consistent with this view, some observers suggest that the trend toward settlement since
the middle of the twentieth cani, at least in the federal courts, has been driven by the enactment
of the Federal Rules of Civil ProcedyffRCP)in 1938, which authorized pteial discovery and
deposition procedures that allow each side to learn virtually everything about thef thetxase
in advance of the trial itself. Lawyers are thus able to develop quite accurate estimates of the value
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of the clain® much better estimates than ffBCP lawyers were able to fodhwhich in turn
allow the parties to settle their cases beforé tria

Another view is that parties do not settle because there is something other than dollars and
cents at stake in tort disputes. Parties persist, in this view, as a matter of principle. And many
argue that we should encourage them to do so. In thes Mew, articulated memorably by
scholars like Owen Fiss and Judith Resnik, trials are not errors. They are the public forums in
which we work out our social commitments and hold our ideals up for tesBagOwen Fiss,
Against Settlemen®3YALE L.J. 1073 (1984); Judith Resni/hither and Whether Adjudication?

86 B.U. L. ReEv. 1101 (2006). Of course, if trials are intrinsically valuable as public fora, then
settlement rates are startlingly high. For it appears that something about the tord system
indeed civil litigation generally produces vast numbers of settlements and very few judgments.

4. The Sizeof the Tort System

One way to glimpse the tort system in the aggreigdtelook at he total amount of money
passing through the Agnicen tort system each year. It is here that little case¥/lilsburgconnect
up to the heated political controversies over tort law in the past several decades.

Insurers estimate that the money transferred in the tort system amounts to more than $260
billion per year. This is a huge amount of money, comparable to the amount the United States
spends annually on old age pensions in the Social Security system. Moreover, if we look at the
amount of money flowing through the tort system, we can see thatiitdreased sharply over the
past sixty years, though that growth has slowed (and by some measures has been reversed) since
the middle of the 1990s.

United States Tort Costs

Adjusted  Tort Costs

U.S. Tort Costs as
Population  (billions)  Percentage
Year (millions) (2010) of GDP
1950 152 16 0.62%
1960 181 40 1.03%
1970 205 78 1.34%
1980 228 113 1.53%
1990 249 217 2.24%
2000 281 227 1.80%
2010 309 265 1.82%

Source: TowerdVatson,2011 Update on U.S. Tort Cost Trent#p://www.casact
.org/library/studynotes/TowergVatsonTort-Cost Trends.pdf.
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Tort Costs (billions) Adjusted for Inflation
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Even with the slower growthf secent years, the figures for transfers and administrative costs in
tort law are far higher in the United States than in any comparable legal system or economy.
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Comparative Tort Costs as a Percentage of GDP in 2000
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There is at least one country where tort costs as a percentage of GDP are near zero: New Zealand
simply abolished tortaw for virtually all injuries forty years ago, replacing it with a system of
social insurance.

One of the things we will want to be able to make sense of by the end of this book is why
the tort system is so much bigger in the United States than ibthén countries. The answer, it
turns out, is not about the substantive doctrines of American tort law, which more or less resemble
the substantive tort doctrines of other developed legal systems. The real difference in American
tort law lies in its inStutions and procedures: jury trials, discovery, a plairiiitr whose fees are
contingent percentages of thiintiffGs ultimate recovery, anctlatively restrictive programs of
social provision One recent studyf 24 countries, for example, finds&ong negative relatiship
between the generosity gbvernment social programs, on the one hand, and tort liability, on the
other, after controlling for income, accident rates, and other facBweDana A.Kerr, Yu-Luen
Ma, & Joan T. SchmitA CrossNational Study of Government Social Insurance as an Alternative
to Tort Liability Compensatiqrv6J.RISK & INSURANCE367 (2009).

It is worth noting that the data cited abpvegarding torts costs in the U.$s, hotly
controversial: it comes from a gsultant to the insurance industry now namesversWatson,
formerly Tillinghast or Tower$errin. Critics contend that the Towék&tson data is misleading
and tendentious and that the insurance industry aims to use it to promote legislation that would
reduce tortosts and thus serve the interests of insurers and the tort defendants theySesure.

e.g, Lawrence Chimerine & Ross Eisenbrdye Frivolous Case for Tort Law Chandecon.

PoLdr INST. (May 16, 2005) http://www.epi.org/publicatiofbp157/. The critics complain both

that certain elements of the cost calculation, such as insurance executive compensation, ought to
be excluded, and that Toweargatson and its predecessors misstatetmeept of costs in the tort
system. Both critiques haverse force. The latter critique in particular has obvious merit. Why,
after all, call the monetary transfers in the tort systentitost® of tort law? The costs might

much better be described as the underlying injuries plus avoidance costs plus shef cost
administering claims when injuries happen. Is ficasb when tort law transfers money from
wrongdoer to victim? Or is it @cosb when a wrongdoer injured the victim in the first place? For
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a general theory of the sum of accident costs@Gepo CALABRESI, THE COSTS OFACCIDENTS
(1970).

Despite the criticisms, howevehere is als@ good reason to ugbe insurer8data as a
basic measure of the tort systeffor the startling thing about tort laim the United Stateis that
insurerg®private information ighe only waywe can even possibly begin to grasp the full size and
scope of the tort systenT.his is worth emphasizing again: the biggest insurers and only the biggest
insurers are in a position to see the macro trends in the fiellre@bon is thathe pervasiveness
of private settlemergnsurethat there is no public repository of information about the fate of most
tort claims, sometimes virtually all tort claims. Nothing in the law of torts or in the law of
settlement contracts evaequires that a claim be filed with a court before it is contractually
extinguished in a settlement agreement. To the contrary, the parties can save money on the cost of
drafting and filing a complaint and share those savings between them if thepefeitéefiling the
claimin a courthouse. There is thus often not even a single trace in the public record of a tort claim,
even one that produces a substantial settlement. Indeed, many plaintiffs receive higher settlement
awards precisely in return ftmeir promise to keep the terms of the settlement and even the fact of
their claim confidenti@ promises that are enforceable under current law, despite the protests of
manywell-positionedobservers.

In short, the only institutions that could possikhow the overalsizeof the American tort
systemare the insurersAnd that tells us a lot about the system we are studyingpartgdriven,
highly opaqueradically decentralizedand vast Taken together, these features present the tort
lawyer with an important challenge: Mét goals or moral projects could possibly be so important
as to make U.S. tort law worth its stunningly high costs?

5. Accident Rates and the Deterrence Goal

One goal tort jurists often advance is the deterrence of somahly dangerous conduct.
The logic here is simple and intuitively attractive. Tort law raises the price of injurious behavior.
As a result, the logic goes, the prospect of tort liability should decrease the amount of injurious
behavior in the world Deterrence theory has further implications and wrinkles. We will return to
these at a number of junctures later in the book. But the important point for now is that the risk of
tort damages ought to lead rational parties to take into account the cib&tis bEhavior in a way
they might not, absent tort liability.

Of course, tort law is one of many regulatory mechanisms that aim to accomplish the goal
of improving safety standards. Consider, for example, state inspection regimes for everything from
housing code compliance to factory employment standards. The federal Food and Drug
Administration seeks to guarantee the safety of pharmaceuticals and food products. The Federal
Highway Administratiods Office of Safety issues regulations and guidelimigs an eye toward
automobile accidents. The Consumer Product Safety Commission does the same for consumer
goods. Even aside from regulators, the market itself creates many incentives for safety on the part
of market actors seeking to attract buyersspagers, or clients.

Does tort law add to the deterrence function played by these other regulatory institutions?
Formal evidence is considerably more difficult to come by, in no small part because of the
difficulties described above in obtaining goodformation about the size and significance of tort
costs. Nonetheless, anecdotal evidence suggests that in the United States tort law does shape
behavior around risk and safety. We routinely read news stories about firms that claim to have
made some aisiond oftenan unpopular oré on the basis of the risk of litigation.
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Consider the big picture trends in accidental and violent injuries over time. For the past
half-century and mo precisely the time during which tort costs have saanedes of acciental
death have declined substantially. This is not to say that tort law has caused that decline. It might
be the case that causation runs in the other direction: improvements in safety may have generated
higher expectations of safety and thus led igtitened standards in tort law. Either way, the trend
is striking. Since 1960, accidental deaths in the United States have fallen by nearly half.

Table 123. Age-Adjusted Death Rates by Major Causes: 1960 to 2011

e-adjusied rates per 100,000 populstion. Rates for 2001-2009 have been revised using population estimates based on the 2010 Census.
adjusied desth rates were prepared using the direct method, in which sge specfic death rates for & populaton of intereat are applied o &
standarnd iation distibuted by &0 Age sdjustment elimingies the differences inobserved rates between paoints in time or among
oM tation groups that result from age differences in population comp osition. Beginning 18949, deaths dassified sccording to tenth
revision of |niematonal Classification of Diseases; for earlier years, causes of death were clasafied according o the revisions then in use.
Changes in dassficaton of causes of death due to thess revisions may result in disconfinuities in cause-of-death trends. See Appendix IIl]

Chironic: Chronic:
Dis-  Malignant bower Influenzs lrver Inien-
“Year easeg neo-  Cerebro- res- Alz- Diia- and diseass tional
of the 5 wascular piratory Aco-  heimer's betes and  self-ham
heart  (cancer)  dissssss da@esses dents ' diseass medlitus monia  cimhoss  (suicde)
19860...... 5800 1939 1778 125 6831 NA) a5 53T 133 125
1961, 5453 1934 1731 128 605 NA) 221 434 133 122
1982, ... 5569 1933 1740 14.2 6240 NA 228 471 13.8 12.8
1983, ... B34 107 1738 16.5 &40 NA‘: 231 LEE 14.0 13.0
1964, ... 5433 1936 1670 16.3 64.1 NA) 225 454 14.2 127
19865, ... .. 5425 1956 166 4 18.3 658 NAY 2249 14.9 13.0
1986...... 541.2 1965 1658 16.2 ET8 NA) 238 474 154 127
1967, 5247 1973 1503 19.2 662 NA) 234 422 16.3 125
1968.... .. 531.0 1888 1625 207 655 NA) 253 528 16.9 12.4
1989, ... .. 516.8 1985 1554 209 &40 NA) 281 4740 171 127
1970...... 4927 1986 1477 21.3 622 NA 24.3 417 17.8 131
W 4029 1903 14T 6 218 603 NA‘} 2348 17.8 131
1WTE .. 490.2 2003 1473 28 602 NA) 23T 413 18.0 13.3
1973 4820 2000 1452 238 593 NA) 230 412 181 131
1974 .. 458.8 M5 1368 232 52T NA) 221 355 7.8 13.2
1975 431.2 2001 1235 237 508 NA) 203 349 16.7 138
1976, 426.9 2025 174 24.9 487 NA) 19.5 388 16.4 13.2
1WTT...... 4137 2035 104 4.7 485 NA 18.2 30 15.8 137
1978...... 400.9 2049 1037 283 489 NA‘; 183 15.2 129
1979, 401.6 2040 a7 285 465 NA) 175 261 14.8 1286
1880...... 412.1 2078 954 283 464 (NA 181 34 15.1 12.2
1981 397.0 2064 805 200 434 [iX 178 300 14.2 123
1982 . 3800 2083 842 201 40.1 13 7.2 265 13.2 125
1983, 3880 1 g2 e 30 22 17.6 208 12.8 124
1984 ... ares 2108 8T 324 388 31 7.2 308 127 128
1885, ... 3750 2113 TES 3.5 385 4.1 17.4 M5 123 12.5
1986 .. 3651 215 T34 38 388 4.8 i7.2 Y] 1.8 13.0
1987...... 3559 017 T8 350 382 55 17.4 338 1.7 128
1988, . 3525 2125 T08 365 389 58 18.0 3r3 1.6 125
1989, .. 3320 242 3] 368 arT 6.1 20.5 350 1.8 123
1900...... 28 2160 6853 3r.z2 363 6.3 207 368 1.1 125
1901 3125 2152 629 Ira 347 6.3 20.7 4T 10.7 123
1902 304.0 2135 615 nT 332 6.3 20.7 328 10.4 12.0
1903, ... 3081 2135 627 40.7 342 71 219 350 10.2 121
1994, 275 2117 626 40.3 342 7 228 338 10.1 1.9
1905 2034 2009 631 40.1 344 8.4 232 334 a9 1.8
1906, ... .. 2857 2087 625 40.8 345 85 238 329 ar 1.5
19aT. T 2034 61.1 41.1 342 &7 23T 333 4.5 1.2
1908, ... 267.4 2024 628 438 A58 88 24.2 242 9.6 1.1
1909, .. 286.5 2008 B18 45.4 383 16.5 250 235 496 10.5
2000...... 2576 1906 (1] 4.2 340 181 250 23T 4.5 10.4
2001...... 240.5 1965 584 43.9 38T 10.3 254 222 4.5 10.7
2002...... 2448 1943 572 43.9 ara 208 258 232 9.4 10.9
2003.... .. 2363 1909 548 43.7 ars 221 285 28 9.3 10.8
2004...... 218 1868 Mz 41.8 384 28 24.7 204 4.0 1.0
2005. ..... 216.8 1851 480 43.9 305 24.0 24.9 210 8.9 10.9
2006. ... 2055 1818 44 8 41.0 402 25T 238 184 a8 1.0
2007...... 1061 1783 435 41.4 40.4 238 28 168 a1 1.3
2008...... 1921 1764 42.1 44.7 302 258 220 178 9.2 1.8
2009, 1828 1735 0E 427 ars 24.2 21.0 165 a1 1.8
2010...... maa 1728 3| 42.2 380 251 20.8 151 9.4 121
2011% ... 1737 1686 re 427 380 248 215 187 ar 12.0

MA Not svailabie. " Unintenton al injunies. © Preliminary data.

Source: LS. National Center for Health Statiatica, Mational Vitel Statistica Repors, Dema*:ﬁmmw;\?:mfw%ﬂ. Val. 61, Mo. &,
Ociober 2012, and Healfh, Unifed Stafes, 2(H 2, May 2013. See also <hitp: M. cde govinchalproducts hitm-,

Source:Statistical Abstracts of the U.&014)

Much of this change continues a trend that begag efore 1960. Excluding motor vehicle
accidents, accidental deaths fell from around a hundred per 100,000 people in the population
annually to less than thirty by 1975.
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Fig. 1. Age-adjusted violent death rates by type of mortality. United States, 1900-1975, Sources of data:

Vital Statistics—Special Reports 43, (for 1900-1953); Grove R. D. and Hewzel A. M. Viral Statistics Rates

in the United States: 1940~1960. U.S, Government Printing Office, 1968 (for 1954-1960); Vital Statistics

in the United States, Mortality, 1961-1975 (for age-adjusted motor-vehicle accident and non-motor-

vehicle accident mortality rates, 1961-1975); Vital and Health Statistics. Series 20, Number 16. US.

Government Printing Office, 1974 [for age-adjusted accident (total), suicide. and homicide mornality
rates, 1970-1975].

Even motor vehicle accidental death rates have dropped during the past sty yea
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Age-adjusted Death Rates for Unintentional Injuries and Motor-vehiclerelated
Injuries: United States, selected years 1958010 (per 100,000 population)
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If we adjust motor vehicle accidental death rates by miles traveled, the drop in motor vehicle traffic
fatalities has been even more pronounced.

Motor Vehicle Crash Fatalities and Fatality Rates (per Hundred Million Vehicle
Miles Traveled), 18®-2009
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Source:National Highway Traffic Safety Administratio\n Analysis of the Significant Decline in Motor
Vehicle Traffic Fatalities in 20Q8J.S.DEPSr TRANSP. 12, (June 2010), http://www
-nrd.nhtsa.dot.gov/Pubs/811346.pdf .

Yet if our goal in tor law is to deter unreasonably dangerous actions, as many observers
argue it is or at least ought to be, the connections between deterrence and a Vasblikgare
not at all clear. Is it reasonable to think that the prospect of tort damages péyoreeten the
prospect of interminable tort litigatiénwill alter the behavior of children in a classroom? In this
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domain, at least, using tort law to induce appropriately safe behavior by children seends a fool
errand, at least so long as we are tryinglter the behavior of children with monetary sanctions
aimed at the children themselves. (Monetary awards against the school or the teachers might be
far more effective, even if controversial for other reasons.)

Many scholars believe that the notidrt@t damages shaping behavior is unlikely even in
other domains where it might seem more plausible than in the nsddt®l classroom. We will
return to this problem repeatedly in this book. For now, it is sufficient to observe that the critics
pointto a myriad of factors that they say get in the way of translating prospective tort damages into
a safer behavior. Some parties are not susceptible to being incentivized in the relevant respect by
cash. Others act irrationally. Still others act ratilyrahd are responsive to monetary incentives,
but are protected from tort damages by third parties who will pay the damages, such as liability
insurers or employers. Some may be sheltered from the threat of paying tort damages because they
have time horians shorter than theplus years that it tooosburgto conclude.

This is not to say that deterrence is an impossible goal, or that deterrence ought not be
thought of as an important function of tort law. We will see considerable support for thkatiea
tort damages do shape behavior in many contexts. Nonetheless, the effort to shape behavior and
induce safety offers at best a partial justification for tort law.

6. Expressing Moral Judgments and Correcting Injustice

Another way we could defertdrt law in light of its high costs would be to describe it as
expressingour moral judgments about wrongful behavaord callingwrongdoersto account
Judgments ofiability signify that a defendant has wrongadplaintiffd and further, that the
commurity sees and acknowledges that wrorighey also call upon the defendant to repair the
damage done.

If we understand tort law thisay, we might care much less about the behavioral effects
of particular legal rules or judgmentsecause deterrene@uld not be the most important goal
Statingthat a particular course of condurbssed the line has a value that is separable from
discouraging the conduct in the first instan@ée alsomight think differently about cosit might
be worth a loto pursuahequestions of right and wrorbat torts cases commonigise both for
the actors involved and for societynéiit might not be surprising that inquiries into such questions
are considerably more complex (and costly) than the kinds of inquiriesl Sedarity claims
administrators or insurance claims adjusters need to make.

As with the deterrence goal, we will continuediscussexpressive valuesndcorrective
justice throughout this book. For now it is important to observethieste ideasnay play an
especially powerful role in accounting for the distinctive features of intentional torts. These are
often distinctively wrongful acts, arising out of conduct that has little or no social value. Our law
of intentional torts helps mark out suclisaas wrongfylreinforcing our moral commitmenighile
providingwronged parties recognition and repair.

Later in the book, we will often find ourselves wondering what, if anything, makes an
actos conduct wrongful Where that line is uncleaideas abut expressing moral judgmeand
correcting injusticeare less helpful, fothey come withno internal metric for distinguishing
wrongful conduct from conduct that is justifiebh this discussion of battery, however, we face no
such conundrum. Hereyrongfulness arises out of the relationship between the defémdant
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intentionality and the plainti@ injury. A plaintiff in an intentional tort suit is essentially saying,
fiThe defendanteant to hurt mé& That meaning that intend makes the conduct wrofu.

The next casand the following notetake up intentvith morespecificity. What does it
mean to act intentionally in the world of tort law?

B. Intent and Corrective Justice in the Battery Cause of Action

Garratt v. Dailey 279 P.2d 1091 (WashlL955)
HiLL, J.

Brian Dailey (age five years, nine months) was visiting with Naomi Garratt, an adult and a
sister of the plaintiff, Ruth Garratt, likewise an adult, in the back yard of the pl@&ridme, on
July 16, 1951. It is plaintit contentiorthat she came out into the back yard to talk with Naomi
and that, as she started to sit down in a wood and canvas lawn chair, Brian deliberately pulled it out
from under her. The only one of the three persons present so testifying was Naomi Garratt. (Ruth
Garratt, the plaintiff, did not testify as to how or why she fell.) The trial court, unwilling to accept
this testimony, adopted instead Brian Daiieyersion of what happened, and made the following
findings:

ll. . .. [T]hat while Naomi Garratt andrian Dailey were in the back yard the
plaintiff, Ruth Garratt, came out of her house into the back yard. Some time
subsequent thereto defendant, Brian Dailey, picked up a lightly built wood and
canvas lawn chair which was then and there located in theybatlof the above
described premises, moved it sideways a few feet and seated himself therein, at
which time he discovered the plaintiff, Ruth Garratt, about to sit down at the place
where the lawn chair had formerly been, at which time he hurriedlygfbm

the chair and attempted to move it toward Ruth Garratt to aid her in sitting down
in the chair; that due to the defendantmall size and lack of dexterity he was
unable to get the lawn chair under the plaintiff in time to prevent her from falling
to the ground. That plaintiff fell to the ground and sustained a fracture of her hip,
and other injuries and damages as hereinafter set forth.

IV. That the preponderance of the evidence in this case establishes that when the
defendant, Brian Dailey, mouethe chair in questiohe did not have any willful

or unlawful purposdn doing so; thahe did not have any intent to injure the
plaintiff, or any intent to bring about any unauthorized or offensive contact with
her personor any objects appurtenant thay; that the circumstances which
immediately preceded the fall of the plaintiff established that the defemiant,

Dailey, did not have purpose, intent or design to perform a prank or to effect an
assault and battery upon the person of the plainif@lics ours, for a purpose
hereinafter indicated.)

It is conceded that Ruth Gar@ttfall resulted in a fractured hip and other painful and
serious injuries. To obviate the necessity of a retrial in the event this court determines that she was
entitledto a judgment against Brian Dailey, the amount of her damage was found to be $11,000.
Plaintiff appeals from a judgment dismissing the action and asks for the entry of a judgment in that
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amount or a new trial.

It is urged that Briafs action in noving the chair constituted a battery. A definition (not
all-inclusive but sufficient for our purpose) of a battery is the intentional infliction of a harmful
bodily contact upon another. The rule that determines liability for battery is givéRestatenent,
Torts, 29, § 13 [1934], as:

An act which, directly or indirectly, is the legal cause of a harmful contact with
anotheés person makes the actor liable to the other, if

(a) the act is done with the intention of bringing about a harmful or offensive
contact or an apprehension thereof to the other or a third person, and

(b) the contact is not consented to by the other or the@thensent thereto is
procured by fraud or duress, and

(c) the contact is not otherwise privileged.

We have in this caseomjuestion of consent or privilege. We therefore proceed to an immediate
consideration of intent and its place in the law of battery. In the comment on clause (a), the
Restatement says:

Character of actafs intention In order that an act may be done wifih intention

of bringing about a harmful or offensive contact or an apprehension thereof to a
particular person, either the other or a third person, the act must be done for the
purpose of causing the contact or apprehension or with knowledge on tio¢ part
the actor that such contact or apprehension is substantially certain to be produced

We have here the conceded volitional act of Brian, the moving of a chair. Had the plaintiff
proved to the satisfaction of the trial court that Briarvetbthe chair while she was in the act of
sitting down, Briads action would patently have been for the purpose or with the intent of causing
the plaintiffs bodily contact with the ground, and she would be entitled to a judgment against him
for the resuihg damagesVosburg v. Putnheyupra.

The plaintiff based her case on that theory, and the trial court held that she failed in her
proof and accepted Briéversion of the facts rather than that given by the eyewitness who testified
for the plaintiff. After the trial court determined that the plaintiff had not established her theory of
a battery i(e., that Brian had pulled the chair out from under the plaintiff while she was in the act
of sitting down), it then became concerned with whether a battesyestablished under the facts
as it found them to be.

In this connection, we quote another portion of the comment oéCtieracter of act@s
intentionprelating to clause (a) of the rule from the Restatement heretofore set forth:

It is not enough thahe act itself is intentionally done and this, eveough the

actor realizes or should realize that it contains a very grave risk of bringing about
the contact or apprehension. Such realization may make thesactorduct
negligent or even reckless huriless he realizes that to a substantial certainty, the
contact or apprehension will result, the actor has not that intention which is

35



Witt, TRCPI 2. Battery

necessary to make him liable under the rule stated in this section.

A battery would be established if, in addition taiptiffés fall, it was proved that, when Brian
moved the chair, he knew with substantial certainty that the plaintiff would attempt to sit down
where the chair had been. If Brian had any of the intents which the trial court found, in the italicized
portions of the findings of fact quoted above, that he did not have, he would of course have had the
knowledge to which we have referred. The mere absence of any intent to injure the plaintiff or to
play a prank on her or to embarrass her, or to commit an aasalbattery on her would not
absolve him from liability if in fact he had such knowledge. Without such knowledge, there
would be nothing wrongful about Briésact in moving the chair and, there being no wrongful act,
there would be no liability.

While a finding that Brian had no such knowledge can be inferred from the findings made,
we believe that before the plaintéfaction in such a case should be dismissed there should be no
guestion but that the trial court had passed upon that issue; temcase should be remanded for
clarification of the findings to specifically cover the question of BEdmowledge, because intent
could be inferred therefrom. If the court finds that he had such knowledge the necessary intent will
be established artthe plaintiff will be entitled to recover, even though there was no purpose to
injure or embarrass the plaintifosburg v. Putney, supr# Brian did not have such knowledge,
there was no wrongful act by him and the basic premise of liability on tbheytbka battery was
not established.

The cause is remanded for clarification, with instructions to make definite findings on the
issue of whether Brian Dailey knew with substantial certainty that the plaintiff would attempt to sit
down where thelwir which he moved had been, and to change the judgment if the findings warrant
it.

Notes

1. Intentionality the Restatement viewWhat counts as an intention with respect to some
consequence? One answer comes from the authors of the influentiabRestabf Torts, an
authoritative account of the common law published by leading lawyers in a celdupyivate
organization known as the American Law Institute (ALI) based in Philadelphia. The ALI published
the first Torts Restatement in 1934. Thirgays later, the organization published an update known
as the Second Restatement. A third Restatement has been coming out in pieces for the past decade.
The ALI Restatements have been highly influential in torts, and each Restatement has adopted its
own distinctive approach. Today, lawyers and judges commonly cite both the Second and Third
Restatements.

Section 1 of thdRestatement (Third) of Torts: Liability for Physi&IEmotional Harm,
published in 2010, offers an updated definition of the inteoired for batte one that is largely
similar to the definition adopted in the First Restatement in 1934 and qudiedratt v. Dailey
279 P.2d 1091 (Wash. 1955). According to the Third Restatefifepgrson acts with the intent
to produce a conseguce if: (a) the person acts with the purpose of producing that consequence;
or (b) the person acts knowing that the consequence is substantially certain t@ result.
RESTATEMENT(THIRD) OF TORTS PHYS. & EMOT. HARM § 1 (2010).
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2. Knowledge with substantiakrtainty as intentThe Restatemet position on knowledge
of the substantial certainty that a consequence will result raises important questions about the
boundaries of intentional tis. When does knowledge of the likelihood of a consequenoaiaim
to substantial certainty2onsider, for example, an employer who employs many emgddgevork
with known hazardds the employer substantially certain that injury to one or more ggdowill
result?It follows from thelaw of large numbers that certan number ofinjurieswill occursuch
situations.Some courts have held that being aware of the risk of harm is not the same as knowing
that harm will occur with substantial certain8ee Tomeo v. Thomas Whitesell Constr,
A.2d 769, 772 (N.J. 2003holding that plaintifemployee, who was injured by a snow blower in
the scope of employment, could not use defendangloyets awareness of the inherent risks in
operating a snow blower to abtish substantial certaintyJ.he TomeoCourt held thatimere
knowledge and appreciation of réslsomething short of substantial certathtis not intent Id.
(internal quotation marks omitted}ourts in other jurisdictions have echdaameds holding.See,
e.g., Adams v. Time Saver Stoigk5 So. 2d 460, 462.4. Ct. App. 1993) (holding that the mere
foreseeability of an injury does not establish substantial certainty).

Othercaseshowever, have approached the issue differently. For examglejdiow v.
Hariton Machinery Co.790 A.2d 884 (N.J. 2002), eiplaintif-employee successfully established
that the defendaremployer acted with substantial certaiofythe consequences injury to the
plaintiff wherethe defendant disabled a safety device emabled it only whe®@SHA inspectors
were present

The more common position, consistent with casesTikeo was adopted ishaw v.
Brown & Williamson Tobacco Corp973 F. Supp. 539 (D. Md. 1997), in which plaintiff truck
driver, who shared a cab with a heavy smoker, sued his gartigarette manufaarer for battery
by smoke.TheShawc ase al so raised a different alkkpect
is well accepted that the law of battery will allow for transferred intent: when A intentionally strikes
at B and hits Bs companion nstead, the error does not undercids Battery liability to C. If the
common law recognizes a theory of transferred intent, why not also a doctrine of transferred intent
on a larger scale where the defendant knew to a certainty that its smoke woulithtcoooatact
with many third parties? District Judge Walter E. Black, Sr., rejected the extension of the
transferred intent doctrine to the more general smoking context:

Brown & Williamson did not know with a substantial degree of certainty that
seconéhand smoke would touch any particular remoker. While it may have

had knowledge that secoihdnd smoke would reach some rsmokers, the Court
finds that such generalized knowledge is insufficient to satisfy the intent
requirement for battery. Indeed, @sfendant points out, a finding that Brown &
Williamson has committed a battery by manufacturing cigarettes would be
tantamount to holding manufacturers of handguns liable in battery for exposing
third parties to gunfire. Such a finding would expose therts to a flood of
farfetched and nebulous litigation concerning the tort of battery.

973 F. Supp. at 548. The Restatement authors agree with Judge Black. The substantial certainty
doctrine, the Restatement asserts, should be limited to caseslirfithkidefendant has knowledge

to a substantial certainty that the conduct will bring about bauwarparticular victim or to someone

within a small class of potential victims within a localizz#@ad RESTATEMENT (THIRD) OF

TORTS PHYS. & EMOT. HARM § 1cmt. e (2010femphasis added). Why limit the tort of battery

in this way?
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3. Is intentionality intuitive?Thefamed Supreme CoutisticeOliver Wendell HolmegsJr.,
once <cl aimed that feven a dog knows thled di ffere
0 v e rQL¢ER WENDELL HOLMES, JR., THE COMMON LAw 3 (1881). Yet research from
developmental psychology paints a more complicated picture.

It is true that the ability to distinguish intentional from unintentional action is a
foundational skill thaemerges early in dexament. Chimpanzees, orangutans, and eiglointh
old human infants can reliably discriminate between purposeful and accidental dosep. Call
& Michael TomaselloPistinguishing Intentional from Accidental Actions in OrangutéPsngo
Pygmaeupsand Chimpanzee®&n Troglodytesand Human Childrenl22 JComp. PSYCHOL. 192
(1998). This faculty plays an essential role in helping children acquire language and develop
interpersonal skillsin fact, preschoolers whose abilitytéier ot her s6 i ntentions i
due to maltreatment or physical abuse, are at heightened risk for later social maladjustment and
behavioral problemsSeeKenneth A. Dodge, John E. Bates & Gregory S. Pllitchanisms in
the Cycle of Violence250 SCIENCE 1678 (1990). Indeed, some have argued that our ability to
identify unintentional harms as accidents and to respond with forgiveness is what allows for the
evolution of cooperative societies in which individuals coordinate their behavior taninraxi
collective welfare.E.g., Drew Fudenberg, David G. Rand & Anna Drel&ow to Anger and Fast
to Forgive: Cooperation in an Uncertain Woyl@l02AM. ECON. REv. 720 (2012).

Yet while the distinction between intentional and accidental behavior itivattor apes
and babies alike, we do not always use this distinction when forming moral judgnieots.
instance, the celebrated developmental psychologist Jean Piaget observed in 1932 that young

children consider it moid&ilmbhke alargerink stain(accidemtally ht i er o)
than to make a small stain intentionall@lder children, he noticed, felt just the opposi&nce

Pi aget s discovery, this devel op me Rresahooletsr aj ect o1
tendtojudgelte mor al val ence of an act by focusing on i
beliefs and intentionsBy around age 6, children begin to condemn actions on the basis of the

agent 6s ment al s t a tleahersvardshchildrenhifi frorh euttcamebbsed h ar m.

moral judgment to intedbased moral judgment as they age. Fiery Cushman, Rachel Sheketoff,
Sophie Wharton & Susan Careyhe Development of InteBased Moral Judgmentl27
COGNITION 6 (2013).

Under some circumstancesiudtswil | alsoexhibitatendency to focus on outcomes rather
than intentions when judging actions that result in haResearch from cognitive psychology
demonstrates that adults who are placed under time pressure and asked to make hurried moral
judgments show aystematic bias toward judging actions as intentioral.their haste, these
decisionmakers will say thaharmswere intentional. Given more time to make their decisions,
they revert to saying that harmereunintentional. Evelyn Rosset, t 6 s de¢mt: OArdiasi for
Intentional ExplanationslO8COGNITION 771 (2008).This work suggests that we tend to adopt a
default assumption that actions are undertaken intentionallythaidt takes mental effort to
persuade ourselves to abandon our initialegaThis finding is consistent with the developmental
pattern showing that sensitivity to harm is relatively automatic, manifests early in childhood, and
is continuous throughout development, while sensitivity to intentéonsrges later and requires
more cognitive resources.

4. Intent tobe harmful oroffend? In cases where a defendant has the requisite mental state
with respect to the consequencesaafolitional act the movement ohis foot, culminating in
contact wi tohhera is etitl d gastian ©f whethgt h e  d e frremtad statetmass
extend not only to the fact of the contact but also to its harmfulness or offensiveness. Need the
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plaintiff show that the defendant intended a harmful or offensive comtilotspecificintent to do

ham or cause offense? Or is it sufficient to establish that the defendant intended a whietact,

the contact is properly deemedrmful or offensivdoy the community™y whose standards must

a contact have been har mbrithle ocro Vostfigehe?s a httle ? The
light on this question, but not much. Judge Lyon held that the plaintiff need not establish that a
defendant intended to harm hi m, but merely that
contact . B dormuldtiandisgdecidédly anhedptul, sincafter all what we want to

know is what kinds of contact the law rules out. Telling us that the law will sanction unlawful

contacts gets us nowhere!

TheUtah Supreme Court took on precisely this questiavdagner v. Statel22 P. 3d 599
(Utah 2005)involving a mentally disabled person who, while out atlsl&t store with caretakers,
allegedly grabbed another shopper by the head and hair and threw her to the fiowas true,
as one party to the litigion argued, that the person who inflicted the harm did not have the capacity
to appreciate the harmful or offensive nature of his actions, could the intent requirement for battery
be establishedThe Court offered the following discussion:

The Restatemn t defines a battery as having occur
intending to cause a Resdatemdnt$ecood)of Doftsfs ensi ve co
8 13 The comments to the definition of battery refer the reader to the definition of

intent in section 8Ald. § 13cmt. c. Section 8A reads:

The word Aintentodo is used throughout the Re
that the actor desires to caube consequences of his amt,that he believes
that the consequences are substantially certain to resulttfrom

Id. 8 8A (emphasis added).

Although this language might not immediately seem to further inform our analysis,
the comments to this section do illustrate the difference between an intentional act
and an unintentional one: the existence of intend #iset contact that results from

the act. Because much of the confusion surrounding the intent element required in
an intentional tort arises from erroneously conflating the act with the consequence
intended, we must clarify these basic terms as they ackinour law before we
analyze the legal significance of intent as to an act versus intent as to the
consequences of that act.

Section 2 of the Restatement (Second) of To
external mani f est at iesnotiaclude aarly ef itsarestilte, r 6 s  wi | | a
even the most di r ectld §2i Tmiltustchte this point,ttend i nt end e ¢
comments clarify that when an actor points a pistol at another person and pulls the

trigger, the act is the pulling of the triggédt. at cmt. c. The consequence of that

act is the #Ai mpingement of Idtltiweuldlbeu | | et upon
i mproper to describe the act as fithe shootin
conflation of the act with the consequence. For anakample, the act that has

taken place when one intentionally strikes
movement of the actordés hand and not the cont
e st ablld $hos gresuming that the movement was voluntaryerattan

spastic, whether an actor has committed an intentional or negligent contact with

another, and thus a tort sounding in battery or negligence, depends not upon
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whether he intended to move his hand, but upon whether he intended to make
contact therehy

The example the Restatement sets forth to illustrate this point is that of an actor

firing a gun into the Mojave DeseRestatement (Second of Torts) § &#t. a. In

both accidental and intentional shootings, the actor intended to pull the tiehger.

Battery liability, rather than liability sounding in negligence, will attach only when

the actor pulled the trigger in order to shoot another person, or knowing that it was

substantially likely that pulling the trigger would lead to that reilill§ 8A cmts.

a & b. An actor who intentionally fires a bullet, but who does not realize that the

bull et would make contact with another perso
who i s present in the desert without the act
intentional tort.d.

A hunter, for example, may intentionally fire his gun in an attempt to shoot a bird,
but may accidentally shoot a person whom he had no reason to know was in the
vicinity. He intended his act, pulling the trigger, but not the cordateen his

bullet and the body of another that resulted from that act. Thus, he intended the act
but not the consequence. It is the consequential contact with the other person that
the actor must either intend or be substantially certain would resuthenatd

pulling the trigged itself. He is therefore not liable for an intentional tort because
his intentional act resulted in an unintended contact. On the other hand, the actor
is liable for an intentional tort if he pulled the trigger intending thatkhbllet
released thereby would strike someone, or knowing that it was substantially likely
to strike someone as a result of his &ttat cmts. a & b.

Can an actor who acknowledges that he intentionally pulled the trigger, and did so
with the intent lhat the bullet make contact with the person of another, defeat a
battery charge if he can show that he did so only as a joke, or did not intend that
the contact between the bullet and the body of the person would cause harm or
offense to that person?

No, the court answeretie may nat iThelinchpin to liability for battery is not a guilty mind, but

rather an intent to make a contact the law forbids. The actor need not appreciate that his contact is
forbidden; he need only intend the contact, and theacb must, in fact, be forbiddénld. at604

05.

As for what kind of c¢ oWdgrecdurt offaredthe folloingct , f or |
guidance:

A harmful or offensive contact is simply one to which the recipient of the contact
has not conseatl either directly or by implicatiofProsser[and Keeton on the

Law of Torts] supra,§ 9, at 4142. Under this definition, harmful or offensive
contact is not limited to that which is medically injurious or perpetrated with the
intent to cause some forof psychological or physical injury. Instead, it includes

all physical contacts that the individual either expressly communicates are
unwanted, or those contacts to which no reasonable person would consent.

What is not included in this definition are t@communicated idiosyncratic

preferences of individuals not to be touched in ways considered normal and
customary in our culture. l nst ead, the | aw a
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to the usages of decent socbtatdsthatbe and unl ess
does not want to shake hands, for example, someone who shakes his hand against
his silent wishes has not committed a harmful or offensive cohdagt9, at 42.

As Prosser notes in his analysian on the sub
amount of personal contact is inevitable, and must be accepted. Absent expression

to the contrary, consent is assumed to all those ordinary contacts which are
customary and reasonably necessldary to the ¢
Among the contactPr osser noted as part of this commo
tap on the shoulder, o6 fia friendly grasp of t
a pas KHaThuws,. tiee tort of battery seeks to strike a balance between

preserving the bodily integrity of lmérs and recognizing and accommodating the

realities of our physical world.

Because the | aw defines Ahar mful and offensi
polite society, and protects against invasions of bodily integrity perpetrated

outside those boundsvhether consent is assumed also depends upon who is

making the contact. For exampl e, it seems ¢
societyo and Apolite mannerso are in nowise
perform the nommedically injurious act of sbking the hair of a nearby stranger.

Such encounters with babies &r89,aficustomary
42.

Thus, we can include this type of contact from babies in the category of contacts
for which we are assumed to have consentediofvig man, on the other hand,
perpetrating the same act for equally complimentary reasons, would not enjoy the
same privilege, for his behavior would not be considered by reasonable people to
be a customary contact in decent society to which members consent

Id. at609 How does this discussion of har mful ness an
opinioninVosbur¢ Does it capture Judge Lyondés sense of w

Note that notall jurisdictions agresvith theWagnercourb s  h a@h theinatuge of the
intent requirement for batterySometolerate a body of case law thathen examined closelig
ambiguous and inconsistent. And some go the otheraffaynativelyembracingheid ual i nt ent o
formulationthat theWagnercourt rejected See, e.gWhite v. University of Idahd95 P.2d 108
(Idaho 1990). For thesedual intentjurisdictions,the plaintiff must prove thahe defendant (1)
intended to make contact with another peramal(2) understood that the contact would be harmful
or offensive.

In many caseshtis difference in interpretatiowill not produce differenbutcomes But
sometimes it will. The following note raises implications for persons with mental, intellectual, or
cognitive impairmentsln whatotherkinds of scanariosmight this interpretive differendgsingle
intent versus dual intenprove determinative?

5. Capacity, ability, and the intent requiremer8hould it have mattered Wagnerthat he
person who allegedigtruck the plaintifh a d A t h ge ofreesmall anfand &ccording to one
party? 122 P.3d at 604Should such a divergence from typical adult mental functioning preclude
a finding of intent? Th&Vagnercourt rejected this argumentt was true, the court noted, that
such a pe¢enmrd o @ ameutaty himmfrom briminaf liability given the criminal

41



Witt, TRCPI 2. Battery

| awb s nwensreaearuirenrerd. Id. at 610 But civil liability is different. Here, theltimate

question is whahouldb e ar t he ¢ o s injuried, and dooeding tb thdVaghercbuft,6 s

it should behe person who inflicted the hayort h at  pcaretakesy Bhe courtalsonoted

thatil awmakers ha[d] specifically declined to exen
from the list of possible ppetrators of this tort for the express reason that they would prefer that

the caretakers of such individuals feel heightened responsibility to ensure that their charges do not
attack or otherwise ilthj ure members of the publ ic

An oft-cited decsion with a similar underlying fact patternN&cGuire v. Aimy8 N.E.2d
760 (Mass. 1937)n whichthe plaintiff, a privatenurse sued her patientescribed by the court as
fian i ns afordnjupes thas tbelefendlaninflicted onthe plaintiffduring aviolent outburst.

On appeal from a judgment in the plaintiffds f
defendant dés insanity should have pr eéonweweded a f i |
the great weight of authority cutthdhetwayy not so much because the fAund
ci vil l'iabil ity decalsecfpullic poticyot ltiosn creea pomlataieMraf ti

the requirements of essential juséice

Thus it is said that a rule imposing liability tendstake more watchful those persons

who have charge of the defendant and who may be supposed to have some interest in
preserving his property; that as an insane person must pay for his support, if he is
financially able, so he ought also to pay for the damabich he does; that an insane
person with abundant wealth ought not to continue in unimpaired enjoyment of the
comfort which it brings while his victim bears the burden unaided; and there is also a
suggestion that courts are loath to introduce into teatgoody of civil litigation the
difficulties in determining mental capacity which it has been found impossible to avoid in
the criminal field.

Id. at 327. Applying the dominat rule to this case, the court foutitht the jury could reasonably

have cont u d that thedidefendant was capable of entertaining and that she did entertain an intent

to strike and to injure the pldati3a20t WHethersomed t hat
fidel usi on or other <conse(todosawas mfrelekapbelwduldaf f | i ct i
not prevent the court from holding her financially responsildeat 328. What does threasoning

in Wagnerand McGuire suggest about the underlying goals or functions of tort law? 8seth
decisiorsvindicate utiltarian aims? Do you seetimemcorrective justice? What messatgethese

decisioms end about tvhleesandoommitments?y 6 s

For a contrastingmore recenppinion, seaVhite v. Muniz999 P.2d 814 (Colo. 2000), in
which a plaintiff caretadr alleged battery by an elderly patient with senile dememtigked to

review the trial courtdéds instructions to the ju
Court emphasized Coloradob6és embrace wfashéadual
characteristic, |l i ke infancy, t hat may make it
offensive or harmful consequems Id@mt818. The court then reinstated th
def endantGisrehavaorr.t | tl wrdngfulness, Iwoul@ coarts ki even more

forgiving of people who cannot appreciate the wrongfulness of their céhd&lobuld the law of
intentional tortdreatmental illness or mental incapacéyg a complete deferize

6. The boundaries ofintentionaity. As we puzzle through the boundary between the
intentional torts cause of action and other potential caigection, one important questionibat
is at staken guarding this boundaryAs we will see in later chapters in this book, plaintiffs
cases such aBomeoand Laidlow, described irNote 2,supra would ordinarily have claims for
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unintentional torts available to them. Why then did their lawyers seek to advance an intentional
tort theory instead? Most likely, the plaintdfattorneys inTomeoand Laidlow were trying to
circumvent the workefscompensation statutes that provide modest compensation for workplace
injuries but also prohibit employees from suing their employers in tort for most unintentional
injuries arising in the course didir work. See, e.gN.J.STAT. ANN. § 34:158 (West 2013). The
lawyers for Ruth Garratt were probably also trying to get around a legal obstacle when they
characterized Brian Dailéy act as an intentional tort rather than as the kind of unintentobal
negligent act for which, as we shall see in later chapters, plaintiffs may also obtain damages. For
Ms. Garratt, the problem was very likely that in an unintentional torts case, Dailey would have been
held to a lenient standard of conduct measureefgyence to children of like age and experience.

In otherdomaing by contrastplaintiffs havepowerfulincentivesnotto characterize their
injuries as intentional tortOneforce that createsuch an incentive igbility insurance it usually
does not cover intentional torts; as a result, a plaintifd allegesanintentional tort rather than a
tortious accidenmay ultimately never be able to collect on the resultimgment. SeeCatherine
M. SharkeyRevisiting the Noninsurable Costs of Alasits 64MD. L. REV. 409 (2005) In suits
against employers for the torts of their employees, plaintiffs face similar incentives to avoid
intentional torts claims, since the intentionally caused injuries are often less likely to be ruled within
the scop®f an employéis responsibility than unintentional but negligently caused halfnguly,
state law often appliesshorter statute of limitations peritmintentional to, making it less likely
that plaintiffs will bring intentional tort claimsn atimely mannerand more likely that plaintiffs
will have to find a different way of fraing their claims CompareN.Y. C.P.L.R. § 215NIcKinney
2006) (providing a ongear statute of limitations for assault, battery, false imprisonment, libel, and
slander)with N.Y. C.P.L.R. § 214NIcKinney 1986) (providing a thregear statute of limitations
for unintentional personal injury and property damage cases).

The boundary between intentional and unintentional torts is important fomthe folice
for anotker, more theoreticalreason as well. For unintentionally inflicted injuries, the law
sometimes allows defendants to draw on utilitarian arguments to escape responsibility for the
damage they have caugetb say, in essencaYes, | created a risk of harmnd, in fact, | harmed
you, but | should not have to pay for your injuries because my coimdpmved the welfare of
societyd In the law of intentional tortsby contrast,utilitarian defenses to unconsented
intentional acts are very narrowly cabindtithe law aims to preserve tlogstinctiveness of these
two domairs at the casdy-case leveé utilitarian balancindor unintentional torts, on one hand,
and its absence for intentional torts, on the @hben thelaw has tomaintain the boundary
betweenintentionaland unirientionaltorts.

7. Battery for theEra of #MeToopossibilities and pitfallsThe#MeToo movemerttas made
clear that unwelcome sexual contact is common; that people of all gender identities and sexual
orientations experience ind that for many people, the criminal justice system appears to be, or
has proven to be, an unreliable ally. Might tort law, and specifically, the tort of battery, offer an
alternativeor complementarpath toward justice®hy are tort actions not aslient a part of the
public debate over sex assault, and especially campus sex assault, as one might expect?

There are a number of possible reasofRsst, the time it takes to litigate is a powerful
disincentive.Even iftheaggrieved partyiles right away,at a time when all the evidence is fresh,
atort action can take years to complete, extendimgjperhaps exacerbatitige traumahat many
survivorsexperience in the wake of assauecond, lte broad discovery available in civil actions
meanst h at private and per sonal e mdludingnmpadsiblyo n about
information about past sexual condwzn become public. (Cross examination during a trial that
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is often crafted to discredit the plaintiff:yhird, commonmisconceptims about sexual violence

have lednanypeople to believe thaexual assault cases somehow belongjuely, to the criminal

law; where a plaintiff pursue a tort actioragainst an alleged perpetrab@forethe statgorosecutes
theplaintiff may fead rightfullyd that the fact of the civil suit will hurt thehances of success in

the criminal casdyy imputing to theplaintiff a financial motive.Fourth a tort suitmay notmake
financial sense A person who has experienced sexual assault and is gapptmits aftermath

might not want to spend valuable resources on a lawyeraangrs may be unwilling to take a

case where the defendant would not be able to pay damages sufficient to provide a worthwhile
contingent fee.Note that gpensive criminal@a s es can exhaust a putative
resources before a plaintiff has the chance to coléact in campus sex assault cases, putative
defendants will typically be young and therefore less likely to have substantial assets. In theory, a
damag@s judgment could be used to collect against future assets. In practice, judgment debtors will
likely discharge personal injury debt in bankruptcee generallillen Bublick, Torts Suits Filed

by Rape and Sexual Assault Victims in Civil Courts: Lesdon Courts, Classrooms, and
Constituencies59 SMU L. Rev. 55 (2006);Ellen Bublick, Civil Tort Actions Filed by Victims of
Sexual Assault: Promise and PerilSIATIONAL ONLINE RESOURCE CENTER ON VIOLENCE
AGAINST WOMEN (2009), available athttps://vawnet.org/sites/default/files/materials/files/2016
09/AR_CivilTortActions.pdf see alsoSarah SwanBetween Title IX and the Criminal Law:
Bringing Tort Law tothe Campus Sexual Assault Debafd U. KAN. L. REV. 963 @Q016)
(documenting and explaining tlEbsence of tort lavirom public conversations about campus
sexual assault)Last but not leasgnd as discussed in greater depth in the following patrasst

any plaintiff who files an intentional tosguit for sexual assaulwill run into arguments about
consent and with thema body of case law thabcludescontroversialassumptions abouhe
circumstancesnder whichconsent to sexual contaoiay be prasmedor inferred

Neverthelesspursuing justice via tort law hamlvantages, especially as comparea to
criminal case.In a civil tort case, as we shall see later in this btwplaintiffé s bur den of pr c
i s praponitlerance of the evidedcproof in a criminal trial requires that the jury be convinced
under the higher standard of fAbeyond a reasonahb
meet in sexassault cases. Moreover, in a civil case the plaintiff controls the course Gttt
and pursues private satisfactifperhaps in the form of money damages, but also peihahps
form of an apology or an agreement to stay away from previously shared spaces). This is distinct
from a criminal case, in which a public prosecutortoois the litigation in pursuit of a public
punishment.SeegenerallyEllen Bublick, Torts Suits Filed by Rape and Sexual Assault Victims in
Civil Courts 59 SM.U. L. Rev. 55 (2006).

Researclsuggests that tort suits agaiafiegedassailantdave bee rising over thepast
several decadesOne headlinggrabbing exampl&wvas pop st ar Tayl or Swiftds
a radio talk show hostSwift claimedhelifted her dress and groped her during agecert meet
andgreet A jury believedSwift and awarded her the symbolic $1 swught Emily Yahr, Jury
Says Taylor Swift Was Groped by Radio DJ, Awards Her a Symbolic $1 Vévdih. POST,
Aug. 14, 2007. Recoveryof more substantial damages ircBwsuitsappearsnfrequent though
settlement pretices obscure much from viewlort actions for sexual assault and bati@gginst
third partiesare nore visibly successfylat least when such thighrtiesbear some responsibility
for the as s&aurvivoasoftséxisal ahusetby Miahigant8taniversity sports physician
Lawrence Nassar sued the university on the theory that it was vicariously liable as employer for its

empl oyee Nassardés battery. Later in the book w
for the torts of theirempo y e e s . For now, the i mportant point
a classic battery cause of action, alleging tdassarii nt ended to cause har mf
contact with Plaintiffés person, msion of suthe nded t

c 0 nt &amplaint at 20, Jane JD Doe v. Doe 1 (Cal. Super. Ct. Sacramento 2016)-204.634
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